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(Whereupon State's exhibits 1 - 5 were marked for

_ identification)

THE COURT: Call the first case, Ms. Blundy.

MS. BLUNDY: Good morning, Your Honor. May it please
the Court? We're here on indictment 2016-GS-37-632. The
charge is domestic violence in the second degree. The
Defendant in this case is Billy Christopherlwhitmire.

THE COURT: Okay. Ladies and gentlemen, this 'is the
case of the State of South Carolina versus Billy Whitmire.
The Defendant's been charged on indiqtment'2016—GS—37—632
with domestic violence) second degree. The Defendant has
pied not guilty to this charge.

Ladies and gentlemén, the indictment is simply the
charge by which the case is‘brought into court and it is not
in anyvsense evidence of the allegationé it contains. With .
the Defendant's plea of not guilty it pléces the burden on
the State to prové the Defendant guilty beibnd a reasonable
doubtl And it'll be your duty, ladies and gentlemen, if you
are selected to serve on this jury, to decide whether or not
the State can meet its burden.

I know I just asked you a whole bunch of qgestions to
determine your qualifications and eligibility, but I'm going
to ask you some more. I'll remind you that you are under
oath. These questions are not to pry into your private

life, but to ensure that both the State and the Defendant
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receive a fair and impartial jury to hear the facts of the
case.
Now the first order of business, I'd like each éttorney

i

to introduce themselves to the jury and any persons that may

be assisting with the prosecution or defense in the case.

'MR. PLOWDEN: My name is David Plowden. I'm an

 attorney here in Walhalla. This is my client, Billy

Whitmire, who sometimes goes by Chris.

MS. BLUNDY: Good morning, EVérybody. My name is Beth

Blundy. And I'm here on behalf of your elected solicitor,

‘Mr. David Wagner. 'I'm an assistant solicitor. -

'~ THE COURI:‘ All right. Is thére'any member of the jury
paﬁel,that isArelated‘by blood or marriage or héé'a close}.
persoﬁalnor social relationship with either a party or one
of the'étforneys invdl&ed in the case? If so, pleaséAgtand..

;(Né'fesponse) | .
THE‘COﬁRT: .Theré are none.
~‘Has any membervof the 5ury panel ever’beén répresented

by one of the attorneys involved in the case or a law firm

- that they may have been involved in or have oné of these

attorneys‘or theirAlaw firm represented someone against you
in courf? If so, please stand.

(No resp§nse)

THE COURT: There are none.

Now, the following is a list of the potential witnesses
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that has been submitted. Listen very carefully to these

-names. Deputy John Towery, Oconee County Sheriff's Office,

Deputy Jamie Hellems, Oconee County Sheriff's Office,
Ihvestigaﬁor Nina McKee, Oconee County,Sheriff'sAOffice,
Amie Ellison, and Beverly Whitfield, Clefk of Court. 1Is any
member of the jury panel}related by blood or marriage or has
e elose, personal or social relationship with'any of these
potential witnesses? If so, please stand.
| '(No response).

\THE COURT:’ There are noﬁe.

Ladiee and gentlemen; this charge. is based on
allegations that ah incident.occurred;on February 5th, 2016

in Oconee County. Does any member of the jury panel have

"~ .any prior knowledge from any source about the facts of this

case?
{No response)
vTHE COURT:' There are none.
boes any member of'the‘jury‘panel have the belief that
infidelity or alleged infidelity justifies a reason for
physical violence in a relationship? |
(No respocnse) -
THE COURT: There are none.
Does any member of ﬁhe’jury panel have a close rélative
or have you been e victim of domestic abuse or violence?

Okay. I'm going to come forward to the railing.

)
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(Whereupon a bench conference was held on the record
with the following juroxs)
(Whereupon Jjuror 1GC7, Susan McCalister, a white female,
came forward) |
THE COURT: Ms. McCalister, what was your
situation? |
MS. McCalister: My ex-husband pulled a gun on my
daughter and myself, and I had-fo put him in jail in Pickens
County. It was about 15 years ago.
THE COURT: Fifteen years ago?
MS. McCalister: Yeah.
THE COURT; With that knéwledge do you feel that
you could be fair and impartial ifvcalled to serve on a
jury?
MS. McCalister: Not in that-situation.
THE COURT: All right. Thank you, ma'am. I'm
going to excuse you from this case.
Msf McCalister: Okay. Do I need to still sit
there?
THE COURT: You need to stay because we're going
to draw another jury.
MS. McCalister: Okay. Thank you.,
THE COURT: All right. .Thank you, ma'am.
(Whereupon Ms. McCalister was excused from this trial)

(Whereupon juror number 3, Kimberly Allen, a white
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female, came forward)

THE CQURT: Yes, ma'am.

MS. ALLEN: My boyfriend choked me unconscious on
the floor, and I had a restraining order. I have PTSD and
anxiety from it, so I can't really

THE COURT: Do you feel you could be fair and
impartial on this case?

MS. ALLEN: I feel like I'd have a hard time.

THE COURT: Okay. How long ago was that?

MS. ALLEN: A couple of years ago.

THE COURT: Okay.

.Mé. ALLEN: I actually_fled the State and moved
out of California to get away from him because I was afraid
of him. |

THE COURT: Okay. I'm(going to excuse you on this

case, but I want you to go back and have a seat because

we're going to draw another jury.

MS. ALLEN: Sure. No problem.
THE COURT: Thank you, ma'am.
(Whereupon Ms. Allen was excused from this trial)
(Whereupon juror number 163, Deborah Van Der Toorn, a
white female, came forward) |
THE COURT: Your number?
MS. VAN DER TOORN: 162, I think. Né, 163.

THE COURT: Van Der Toorn.
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MS. VAN DER TOORN: Yes.

THE COURT: What's your situation?

MS. VAN DEﬁ TOORN: I haven't been personally, but
when I was a child my ﬁother was the victim of constant
abusé. I was taken away from her twice when I was five, and
then later at eight, and then putrin a children's home, but
I was expoSed to that environment.

THE COURT: With that knowledgé do yoﬁ feel that
you could be fair and iméartial if you were called to éerve?

MS. VAN DER TOORN: I would hOpé 50.

THE COURT: Well, no,ﬁit.can‘t be hope. It's
either yes or no. ‘

| ‘MS. VAN DER TodRN: I mean, I have to go by my
initial gut. Wheﬁ they announced that think, and I ---

THE COﬁRT: Wéll,rI'm_not going to put you in it.
Obviously, it's-méde you very uncomfortable, and I'm not
going to put you in an'ﬁncomfortable position. So I'm gding
to excuséjyou from this case, but I want 'you to go have a
seat. We're going to draw another.jury on another case.
Thankﬁyou, ma'am.

(Whereupon Ms. Van Der Toorn was excused fiom this
trial) | |
| (Whereupon the bench confe;ence was ended)
THE COURT: Any further?

(No response)
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THE COURT: Does any member of the jury panel know of
any other reason why he or she could nct be fair and
impartial if called to serve as a juror in this case? lIf
so, please stand. ,Yes, sir.
JUROR : 'I'm a neighborhood friend of Mr. Chris.  And
THE COURT: Okay.
_JUROR: ~--- I don't know much about the ciréumstance,
but I do know —---
THE COURT: Bﬁt you're -- do you think that makes it to

where you could ﬁot be fair and impartial?

JUROR: NI could n&%, no.

THE COURT: All right. What's your number?

JUROR: 14.

THE QOURT: All right. Excuse Mr. Blackwell, number 14.
from this case.

(Whereupon juror numﬁer 14, Victor Blackwell, a white
male, was excused from this trial) |

THE COURT: ©Now, Mr. Blackwell; I'm going to need you
to keep your seat. We're going to draw another jury after
this one. OCkay. Anyone else?

(No_response)

THE COURT: Okay. Madam Clerk, are wewready to pull
our list? !

(Pause)
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MADAM CLERK: Ladies and gentlemen, as I call your

name, if you would, please come forward. You'll come

through the gate, step up to the bar and turn and face the

gallery. If you will, bring your personal belongings with

you.

Numbermléo,'Shameika Turner.

(Whe?eupdn jurgr 160, Shameika Iurner; other female,
éame forward) |

' MADAM CLERK: What says the State?
"VMS;:BLUNDY:‘ Please séaﬁ Ms. Turner.

MADAM;CLERK:‘~What says the Defensé?

MR. PLOWDEN: 'PléaSe‘seat Ms. Turner.,

ﬁADAﬁ CLERK: Ma'am, if you would, please také a seaf
in the ﬁury_box.' | |

Numbé£‘69, Natalie Hester.. : -

(Whereuponrjdror 69, Natalie.Hestei, a White female,
cameAforwérd) ‘

MADAM CLERK: What says the State?

MS . BLﬁNDY; Please seat Ms; Hester.

MADAM CLERK: What éays the Defense? .

4MR. PLOWDEN: Please excuse Ms. Hester.

MADAM CiERK: Ma'am, you have been excused from this
cése. “You may_bé séétedt

Number 88, Lisa Kelley.

(Whereupon juror 88; Lisa Kelley, a white female, came
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forward)

MADAM CLERK: What says the State?
MS. BLUNDY: Please seat Ms. Kelley.
MADAM CLERK: What says the Defense?
MR. PLOWDEN: Please swear Ms. Kelley.

MADAM CLERK: Ma'am, if you would;Vplease take a seat

" in the jury box.

Number 2, Vincent Alig.

(Wheféupon juror 2, Vincent Alig, a white male, came
forward)

MADAM CLERK: What says the State?-

MS. BLUNDY: Plgase éxcuSe M:.'Alig.

MADAM CLERK: Sir, you have been excused from this

" case. You may be seated.

Number 87, Vincént Keels. '

'(Whefeupon jurof 87,‘Vin¢eht Keels, a blaék male,'came
forward) | | |

MADAM»CLERKE What says the Stété?:“

MS. BLUNDY: Please seat Mr. Keels.

MADAM CLERK: What says the Defense?

MR. PLOWDEN: Please swear Mr. Kéels.

MADAM CLERK: Sir, if you would, please take évseat in
the jury box.

Number 137, Luke Rogers.

(Whereupon juror 137, Luke Rogers, a white male, came
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forward)

MADAM CLERK: What says the State?

MS. BLUNDY: Please excuse Mr. Rogers.

case

came

MADAM CLERK: Sir, you have been excused from this
. You may beAseated. . .
'Numbér 106;'Mary Jo McAnally.,‘
(Whereupon juror 106, Mary Jo McAnally, a white female,
forward)
MADAM CLERK: What says the State?. -
MS. BLUNDY; Please seat Ms.- McAnally.
MADAM CLERK: What says the Defense?
MR. PLOWDEN: Please swear the juror.

MADAM CLERK: Ma'am, if you would, please take a seat

in the jury box.

-, Number 153, Debra Taylor.

came

(Whereupon. juror 153, Debra Taylor, a white female,

forward)

MADAM CLERK: What says the State?
MS. BLUNDY: Please seat Ms. Taylor.
MADAM CLERK: What says the Defense?

MR. PLOWDEN: Please excuse Ms. Taylor.

. MADAM CLERK: Ma'am, you have been excused from this

case. You may be seated.

Number 8, Erik Beebe.

(Whereupon juror 8, Erik Beebe, a white male, came
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MADAM CLERK: What says the State?
MS. BLUNDY: Please seat Mr. Beebe.
MADAM CLERK: What says the Defense?

MR. PLOWDEN: Please swear Mr. Beebe.

14

MADAM CLERK: Sir, if you would, please take a seat in

ury box.’
Number 34, Larry Clark.

(Whereupon juror 34, Larry Clark, a white male, came

forward)

case.

canme

case.

MADAQ CLERK: What says the State?

MS. BLUNDY: Please excuse Mr. Clark.

MADAM CLERK: Sir, you have been excused from this
You may be seated..

Number 122, Michael Nalley.

(Whereupon juror 122, Micﬁael Nalley,.a white male,

forward) |

MADAM CLERK: What says the State?

MS. BLUNDY: .Please seat Mr. Nalley.

MADAM CLERK: What says the Defense?

MR. PLOWDEN: Please excuse the juror.:

MADAM CLERK: Sir, you have been excused from this
You may be seated.

Number 142, Cynthia Sandusky.

(Whereupon juror 142, Cynthia Sandusky, a white female,
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came forward)
MADAM CLERK: What says the State?
MS. BLUNDY: Please seat Ms. Sandusky.
MADAM CLERK: What says the Defense?
MR. PLOWDEN: Please swear the juror.
 MADAM CLERK: Ma'am, if you would,'piéasevtake a seat
in fhe jury box.’
 Number 94, Charles Lee.
(Whereuppn juror 94, Charles Lee, a white male, came
forward) |
MADAM CLERK: What says the State?
MS. BLUNDY: Please seat Mr. Lee.
MADAﬁ CLERK: What says the Defense?
MR. PLOWDEN: Please swear the jurdr. 
MADAM CLERK: - Sir, if you would, please take a seat in
the jury box.
Number 71, Lindsay. Hcbbs.
(Whereupon juror 71, Lindsay Hobbs,,é'white female,
came forward)
MADAM CLERK: What says the State?4
MS. BLUNDY: Please seat Ms. Hobbs.
MADAM CLERK: What says the Defénse?
MR. PLOWDEN: Please swear the juror.
MADAM CLERK: Ma'am, if you would, please take a seat

in the jury box.
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Number 135, Samantha Roach.

16

(Whereupon juror 135, Samantha Roach, a white female,

came forward)

MADAM CLERK: What says the State?
MS. BLUNDY: Please excuse Ms. Roach.
MADAM CLERK: Ma'am, you have been excused from this

case. You may be seated.

Number 65, Todd Harpest.

(Wwhereupon Jjuror 65, Todd Harpest, a white male,>came

forward)
 MADAM CLERK: What says the State?
MS. BLUNDY: Please seat Mr. Harpest.
MADAM CLERK: What says the Defeﬁse?
MR. PLOWDEN: Please excuse this juror.
MADAM CLERK: 'Sir, you have been excused fromvthis

case. You may be seated.

Number 130, Mark Purcell.

{(Whereupon juror 130, Mark Purcell, a white male, came

forward)
MADAM CLERK: What says_fhe State?
MS. BLUNDY: Please seat Mr. Purcell.
MADAM CLERK: What says the Defense?
MR. PLOWDEN: Please swear the juror.
MADAM CLERK: Sir, if you would; please take a seat

the jury box.

in
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" Number 44, Joseph Ferriouoio.
(Whereupon juror 44, Joseph Ferriouolo, a white male,
came forward)
. MADAM CLERK: What says the State?
~ MS, BLUNDY: Please seat Mr. Ferri ---
MADAM CLERKE. What  says - oh, I'm so sorry.
MS. BLUNDY: --- Ferriouolo.
MADAM CLEﬁK: What says the Defense?
MR. PLOWDEN: Excuse me. Please -- please swear the
juror.
'MADAM CLERK: Thank you. Sir, if you would, blease
take a seat in the jury box.
Number 42, Steven Dubose.
(Whereupon juror 42, Steven Dubose, a white male, came
forward)
'MADAM CLERK: What says the State?
MS. BLUNDY: Please seat Mr. Dubose.
MADAM CLERK: What says‘the Defense?
MR, PLQWDEN: Please éwear the juror.
MADAM CLERK: Sir, if you would, please take a seat in
the jury box.
Number 70, Teresa Hicks.
(Whéréupon juror 70, Teresa Hicks, a white female, came
forward)

MADAM CLERK: What says the State?
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MS. BLUNDY: Please seat Ms. Hiéks.

MADAM CLERK: What says the Defeﬁse?

MR. PLOWDEN: Please swear the juror.

MADAM CLERK: Ma'am, if you would, please take a seaf
in the 5ury box.

"THE COURT: One alternate.

MADAM CLERK: This will be for our alternate. Number
154, James Thoma.

(Whereupon juror 154, James Thoma, a white male, came
forward)

MADAM CLERK: What says the State?

MS. BLUNDY: Please seat Mr. Thoma.

ﬁADAM CLERK: What says the Defense?

MR. PLOWDEN: Pleasevswear Mr. Thoma.

MADAM CLERK: Sir, -- thank you. Sir, if you would,
please take a seat in the jury box.

THE COURT: All right.. Are there any motions or
exceptions to the selection of the jury on behalf of the
State? |

MS. BLUNDY: ©None from the State, Your Honor.

THE COURT: All right. Any motions or exceptions to
the selection of the‘jury from the Defense?

VMR. PLOWDEN: None from the Defense, Your Honor.

THE COURT: All right. Madam Clerk, would you swear

our jury.

18
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MADAM CLERK: Ladies and gentlemen, if you would,
please stand. iRaise your right hand. You shall well and
truly try, and true deliverance'makg, between the State of

South Carolina, and the Defendant, whom you shall have in

.charge,»and a true verdict give, according to the law and

evidence. I will?
THE JURY: T will.

f
MADAM CLERK: Please be seated.

THE COURT: All right. Ladies and géntlemen of the
jury, we are going to start this trial at 2:00. Now, I'm
going to éend you-to the jury room right now, and I wan£ you
to do one'thing. You have one order of business, and that
is to eLeét aAereperson. This will be the presiding juror
over your»deliberations:at the .end. It'll also be the juror
that communicates with the Court should there be any
problemé.

So go to -- Madam Bailiff, take phe jury to the jury
room. When you've elected a foreperson, put that person's
name and juror number.on a sheet of paper and let the
bailiff know.

(Whereupon the jury exited the courtroom at 11:16 am)

THE COURT: All right. Now, are we ready to draw the

second jury?

(Pause)

THE COURT: Let me see the -- first of all, let me see
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the attorneys on this first case while the>second case is
getting set up.

(Whereupon a bench conference was held off the record)

(Whereupon the bench conference was ended)

THE COURT: Okay. One final matter on the Whitmire
case before we move on to the next jury. Does the State
consent for Mr. Whitmire's bond to.continue during the
trial?.

MS."BLI.JNDY: We do, Your Honor.

THE COURT: All right. Sé, Mr. Plowden, your client's
bond would continue during the trial with cénsent of the
State»undér the same conditions.

MR. PLOWDEN: Thank you, Your Honor,

THE COURT: All right. This case will be in recess
until 2:00.

(Whereupon court was in récess at 11:18 am)

(Whereupon court reconvened at 2:05 pm)

THE COURT: Before we bring the jury'in, juror number
71 has been elebted the foreiady. So let's make this a
Court's exhibit.

(Whereupon Court's exhibit 1 was marked)

THE COURT: All right. Anything from the State before
we bring our jury in?

MS. BLUNDY: Yes, Your Honor. There has been some

history set to this case. - It's been set ~- called for trial
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twice before and has been up to the South Carolina Court of
Appeals, an issue with the Homeland Security Act and a tape
recorded phone call. I have a copy of the order for your
review_wherein they agreed that it was not a_violation and
that -- it was on a motion to suppress, and they déniedlthat
motion.

THE COURT; You say yéu have a copy of fhe order?v

(Pause) | |

THE COURT: Okay. -And is the recording that you're
going to admit thay the same recor@ing that‘was dealt with
in this opinion?. | |

MS. BLUNDY:'ﬂYes,.Your_Honori

THE COURT: . You agree with thaf, Mf. Plowde??

MR. PLOWDEN: Yes, sir.

THE COURT: ’dkay. All right. That's so noted. And I
have a copy of the order. 'Are there any other matters
before we bring our jury ;n?

MS. BLUNDY: ' No, Your Honér, nothing from the State.

THE,COUEIQ Mr. Plowden?

MR. PLOWDEN: Nothing from the Defense, Your Honor.:

THE COURT: All right. Get our jury.

{(Whereupon the jury entered the courtroom ét 2:07 pm)

THE COURT: All right. Before we start, ladies and
gentlemen, let me expiain to you our roles in this case.

You are the judges of the facts, I am the judge of the law.



22

-

10

11

12

13

14

15

16
17
18

19
20
21
22
23
24

25

22
You will app}y the law to the facts as I give it to you.
Now,-you as the jury have thé duty to evaluate the
evidence in the case. The evidence is the sworn testimony

from the witness stand or any exhibits that are entered into

" evidence. You and you alone determine the credibility of

witnesses and how much weight to give their testimony.

What the attorneys say is intended to help you
interpret the evidence, but the étatements of the attorneys
are not evidence. The attorneys will have an opportunity to
talk to you at opening statements and élso again in closing
arguments. |

Now, there are three things that you are prohibited

' from doing while you are serving as jurors. The first is

talking to thira parties about the case. When you're
outside the courtroom you may not talk to third parties. If
someone comes up to you and asks you about tﬁe_case or tries
to talk to yoﬁ about it, you let the bailiff'knqw. They
will let me knoﬁ, and.I will tend to thaf.

Second thing is, you may not do independent research.
It's easy for you to look up -- try to look up on the
internet about the facts or the law. You're stfictly
prohibited from doing that.

And the last thing is you must not deliberate amongst.
yourselves while the case is going on. I will instruct you

the appropriate time to deliberate at the end. Deliberate
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means talking about the case. When you're in the jury room,

or you're at lunch or at home, you can talk amongst

.yourselves about anything you want to except this case. Now

the reason for these rules is each side is entitled to a

‘fair and impartial jury that makes its decision based on the

evidence presented in the courtroom and not some outside
influence. | |
Now the Defendant's pled not guiltyf That means that

the State has the burden of proving the guilt -- the guilt
of the Defendant beyond a reasonable doubt. The Defendant
has no burden.of proof in this case. -The.Defendaﬁt is
presumed inﬁocent. So, iadies and gentlemen, you as a jury
determines,&hether the State ﬁeets its burden.

" Now, this is not an endurance contest. We're going to
-— I don't think it's going to be a tremendously long trial,
but this #rial will probably spili over til tomorrow, but we
will take Bréaké as we go along. If you get in distress and

you need a break, let the bailiff know, and we'll do our

best to accommodate you.

Now, I see.that you have note pads. I do not allow the
taking of notes during a case. Madam Bailiff, would you
collect all the note pads and the pens.

(Pause) |

And, ladies and gentlemen, I realize some of my

brethren do allow the taking of notes. I take the
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traditional view, and I do not allow that. And the reason
is two-fold. First is, some folks are good note-takers and
some are not. And your deliberations at the end should not
be a contest between those who take good notes and thdse who
do not.

In school I was always one of the ones that didn't take
good notes. So if you're on that side of the fence, I feel
your pain.

The other is soﬁetimes in a case the demeanor of a
witness,.how a witness appears when testifying can be an
important factor. If your head is buried in .a notepad, you
might miss something that's important. 'So for that reason I
do not allow the taking of notes. |

The last thing that I need to tell you before we get
started is thatAmy job is to ensure that each side receives
a fair trial in accordance with the law, thereforé,
attornéys may make objections. They may make an objection
to a.question or to a ﬁarticular piece of evidence. I have
to make a ruling on that objection.

The fact that I rule one way or the other does not mean
that this Court favors one side or the other. It simply
means that I am ensuring that the Rules of Evidence are
being appiied to tﬁe case.

And-with that in mind sometimes you may be asked to

leave the courtroom. We have -- may have to take up a
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1 matter of law outside your presence. That is not to hide

2 things from you, it's just to ensure that each side receives
3 a fair trial.

4 So with those preliminary instructions we're going to

5 go to the first stage of the trial, which is opening

6 statements by the attorneys. Ms. Blundy.

7 MS. BLUNDY: Thank you, Your Honor. May it please the
8 Court?

9 (Pause)

le ‘MS..BLUNDY: Behind closed doors, domestic violence, as
11 it happened'in this case, it happened behind closed doors.
12 . No one else to see éxcept for the victim in this case, who's
13 Ms. AmielEllison, and the ﬁeféndant, Mr. Whitmire.

14 There's something in this case thét will open the doors
15 for you, jury, to see exactly what happened in this case.

16 Bnd I want you to listen carefully to the evidence. I want
17 you to listen carefully té the testimony'so that you will
18 know what happened in this case.

19 This couple has been together 18 years, a very long

20 time. They have never been married. They have lived

21 together that entire time. And they have two boys, ages 11
22 and eight. Both of them love their children very much, and
23 we're not here to debate that today.

- 24 They haﬁe been together, never been married, living
25 together the entire time, but it came to a point in their

25
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relationship where Amie decided that she wasn't happy.' She
wanted to leave the relationship. She then expréssed that
to him. He wasn't happy about it.

For several days they argued about it. The night
before she left it got a little heated, she left. That was

February the 4th, 2016. This incident happened the very

next morning on February the 5th, 2016.°

He called her up, he said, I need a favor. Can you
come back over to the house? She dropped the boys off at
school. They were not present. She went to the house.
She;d been with him for 18 years. Still friends with him.
Stiil would do stuff with him.-

Think she's -- kind of remembers that maybe he had to
go to the DMV, some errand that he asked her help with.
2016, gets a bit foggy as to exactly why he asked her over,
but that's the best that she can remember, so she went.

It was eafly morning. It was early morning and he
said, come on, come in the bedroom, come talk to me a little
bit, and she~did.' And she sat down, and he started talking
to her.

And whilé he was talking to her he brought up theh
relationship. And he said, I want to get back tqgether. I
want to stay together. I want to make this work. And she
said, no. I'm done. I'm not coming back to you. I want

better -for me, and I want better for my boys.
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It flipped, instantly enraged. The loss of control
made him so angry that he grabbeq her by the hair, he threw
her against the wall, he struck'her'multiple times in the
face, he got her back dn the bed 'and he choked her. Amie
was in complete shock.

So much so that after it was all over, and she begged
him to stop; he begged her to have sex with him. And she
acquiessed. She was afraid. She didn't know whét he was
capabie of doing after that point, and she bent.

Immediately when it finished she got up, she lied to
him and'sqid, I'm going to the car to get hy'ciéarettes and
a drink, and she took off. ,Shevﬁent to get her mom. .She
took her mom, and they.went straight to thé sheriff's
departﬁent and filed a report. That is wheﬁ she éame into

contact with Deputy Towery.

27

27

Deputy Towery took the report, talked with her, notiéed

her physical manifestations and referred the case further to

investigations. That's where Investigator Nina McKee played

her part.

Several days later she had Amie come back and asked her

‘to do a tape-recorded phone call. In that phone call she

called the Defendant to talk about what happened that early
morning. Listen to that phone call very, very carefully.
Listen to the testimony very carefully.

There's a way to know what happens behind closed doors.
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In this .case the evidence will show that there was domestic
violence in the(second.degree. So what is that?‘ In the
State of South Carolina domestic violence in the. second
degree is any physical harm or injury or a threat of
physical harm or injury with the present apparent ability to
carry out that threat.

So you don't necessarily have to have physical injury
or harm. A threat is enough as long as. that person can
carry out the threat. To who? A household ﬁember.

Well, How does South Carolina define who a household
member is? It's a spouse, a former spouse, éurrently-
cohabifating with somebody, formerly cohabitating with
somebody or a couple that has children in common or a child
in common. |

What makes it a sépond'degree? Has to be physical harm
or injury or a threat of that and only oﬁe of these other
conditions. You do not need-them all, you only need one.

You have to have the thréat of physical harm or injury,
or the actual physical harm or injury and it resulting in
moderate bodily injury, it has to occur while there's a
protection order in place, or théy have to have one prior
conviction of domestic violence within ten years of the date
of this offense, or it has to be to someone who is pregnant,
in the . presence of a minor, during a robbery, burglary,

kidnapping or theft, something that causes the impeding of
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Cj} 1 the victim's air flow or breathing, or preventing them from

2 calling 911 or law enforcement during the altercation.

3 We are here today‘because of tﬁe pfeventing of the

4 ~ victim's air flow or breathing, the choking. That's whét

5 makes this the second degree. ,Ahd I am confident that when

6 you see ali the evidence and you listen carefully you will

7 agree that this is domestic violence in the sécond degree

8 and the doors will be open for you to find him guilty.
9 Thank you.

10 THE COURT: All right. Mr. Plowden.

11 MR. PLOWDEN: Thank you, Your Honor. Ladies and
12 gentlemen, actually I agree with a lot of what Ms. Blundy
<:> 13 | said. We weren't there, nobody was there except for the'twO

14 people involved; You'll hear testimony trying to, as.she

15 says, prove it. »

16 ‘ But it is important to listen to everybody éarefully

17 and evaluate them and what they say based on how you

18 evaluate what anybody says to you when it's -- when their

19 voracity might be.at issue. How do you do that? What do
20 you look at? You listen to them and think about do they

21 have a reason to tell the truth or do they have a reason to
22 tell a lie?

23 At the end of the day the Judge is absclutely correct,
24 you're the judges of the facts. Whatever is going to go on

K\// 25 in terms of the criminal justice system and this trial is



AMIE ELLISON - DIRECT EXAMINATION BY MS. BLUNDY 30

1 going to rest on you and yocur verdict at the end of the
| 2 trial.
3 It isn'tbgoing to be a long trial. It'll be -~ it will
4 go to tomorrow, but that'll be the end cf it. Soc we
5 appreciate your being here. We appreciate your being
6 willing tb serve on the jury.
7 We realize that it might not have been your fifst
-8 choice of what you wanted to do today, but it is.really,
'9' really important. Our system would not work without it.
10 And we have the best system in the world. Thank you.
11 THE COURT: All right. Ms. Blundy, call your first
12 witness.
13 MS. BLUNDY: Yes, foﬁr Honor. We would like to callb
14 Amie Ellison to the stand.
15 MADAM CLERK: Ma'am, if you would, please come forward
16 - to be sworn. If you'll place your left hand on the Bible
17 and raise your riéht hand.
18 Amie Ellison, being duly
19 sworn testified as follows;
220 MADAM CLERK: Please be seated.

21 Direct Examination by Ms. Blundy:
22 Q. Good afternoon, Amie.
23 A. Good afternoon.
24 0. Can you please state your full name for the record.
25 A. Amie Marie Ellison.
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1‘ Q. And are you currently residing in Oconee County?

2 A. No.

3 Q. Where were you living dn February the 5th, 2016?

4 A. 1In Westminster, Oconee County, [ IGKGTGTczHcNEING :-:c.
5 Q. How long were you in a relationship Qith the Defendant?
6 A. _Eighteen years.

7 0. Is he present here in the courtroom today?

8 A. Yes, ma'am.

9 0. Is he éitting at the Defendant's table? )

¢

10 A. Yes.

11 Q. During the time that ybu lived'—— during thét entire
12‘ time that you were ‘with the Defendant did you always live
13 tbéether? B

14 A.. Yes.

15 Q. Just speak up enough so that the jury can hear you.
16 - How many children do you have?

17 A:- Two.

18 Q. And is the Defendant the bioiogical fathef.of both
19 boys?
20 A. .Yes.

21 Q. How old are they?
22 A, Eleven and eight.

23 Q. Who has custody of the boys right now?

24 A. I do during the week. And he's been éétting them every
25 weekend. |
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Ci}' 1 Q. And how has that transition been going?

2 A. It's been going great.

3 Q; When did you and the Defendant ihitially separate?

4 A. '~ That morning it happened.

5 Q. Did you leave the house the night béfore?

6‘ A. I did, yeah.

7 0. And why was that?

8 A. Just because I didn't waﬁt -— I thought maybe things

9 could calm down. And then it just felt like it was best for

10 us to leave. So I went to my mama's in Anderson County, but
11 the boys were still in school over in Westminster. So that
12 morning I was taking them to school.

<:>, 13 Q. And so you have -- let me rephrase. that. You had
14 planned on coming back to take the boys to school?

15 A. Yes.

16 Q. Did he call you to come to the housé?

17 A. Yeah. He knew I was taking the boys to séﬁbol. So he
.18 asked me to come by, and I did.

19 Q. Andehy did he want you to come by other than that?

20 Was there any other reason?
21 A. Yeah. He was trying to get his license fixed and
22 everything, something was going on. And he wanted me to

23 take him to the DMV's office.
24 Q. Okay. What happened initially when you came back to

KM/} 25 .the house where you had been staying with him?

7
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1 ‘A. I just went inside and sat down and didn't say much,
"2 but then he wasn't dressed or ready to go yet. So he wanted
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to just lay down for a while and talk. So I went to the

' bedroom with him and just talked to him for a while.

And I had already made my mind up before that that I
wanted to leave. And because, I don't know, I mean, -- so I
told him -- I told him I was going to leave.

Q. What happened when you thd him that? What did ﬁe do?
What did he act like? N
A;;:,He‘Wasn'tvhappy. He was upset; And he did grab my
hai; and he did punch me a‘couple of times.  And he choked
me only for a couple of seconds. |

And that all did happen. it all did happen; but I know
he's sorry,‘I know he is. I know he's éorfy. We've been
together a véty‘long time and nothing like that has ever
happened‘before'between us, ever.

Q. Can you walk me throuéh a little bit ébout how the
altéfcation happéned? Where were you sitting in the
bedroom? |

A. Just on the side of the bed, on'my side that I slept
on, the right side.

Q. And he came up to you first and pulled your hair? What
hapéened first —-—-= |

A. He was laying there right beside me. I was sitting up

and he was just laying down right there on the bed. We were
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1  both on the bed. | |
2 Q. And then what did he do-?
3 A.  He grabbed my hair and then hit me against the wall a
4 couple of times.
5 Q. And at some point_during the altercation did you end up
6 -- did he end up on top of you?
7 A.  Yes. Yes, he did.
8 Q. And was he striking you?

-9 A. Yés, a couple of times he did, but it happeﬁed so fast.
10 And I was running-my mouth, too, after that, you know, and
11 it Qas.just happening éo fast. |

12 Q. And when he struck you did he strike.you -= do you

13 - remember if he struck you with -an open fist or cloéed fist?
14 A. I don't.

15 Q. . Do you remember if hé stfuck you more than one time?.
16 A. 1 No, I don't. | -

17 Q. At some point during the altercation did you ask him to
i8 " stop?

19 A. I did.

20 Q. Did he stop ;nitially?

21 A. Yeah, he stopped.

22 Q. Did the altercation continue? You said he choked you.
23 Was that before or after he struck you?i

24 A, T really can't tell you. I don't know what happened

25 first. 1It's been a long time ago.
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1 Q. If you saw your statement, would that refresh your

2 memory?

3 A. I think it happened after the hitting. I think it

4 happened after.

5 Q. And how did he choke you? With -- with two hands? One
6 hand? Were you on the bed?

7 A. I was on the bed. I don't know how many hands. I

8 don't know. |

9 Q. Was it with hands, or was it with the foreérm, or

10 something like that? Or did he squeeze?

11 A, I -- I think it was just with one hand just for 1ike a
12 second or two, I think.

13 Q. Did you ask him to stop when he was choking you?

14> A. . I don't remeﬁber if I did right then. -

15 Q. The State is showing you what has been previously

16 marked as exhibit number 1. What is this?

17 A. That's a picture the officer took that morning when I
18 was giving my statement..

19 Q. 1Is that how ?ouvlooked that morning?

20 A. Yeah.

21 Q. Has thié photo been altered or,changéd in any way from
22 that morning?.
23 A. No.

24 | MS. BLUNDY: The State would move to admit exhibit

25 numbef 1. |
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(i?’ 1 THE COURT: Any ocbjection?
. .

2 MR. PLOWDEN: No objection.

3 THE COURT: IState's'exhibit number 1 would be admitted

4 without objection.

5 (Whereupon State's exhibit 1 was admitted into

6 evidence)

7 Q. Amie, is this where he struck you up in this area of

8 your eye right.here? |

9 A. Yeah. Yeah.
10 Q. I'm showing you what has been marked as State's exhibit

11 number 2. What is this photograph of?

12 A. That's aﬁothervpicture the officer took When.I was
<:> 13 giving my statement.

14 Q. And that was the morning of. the altercation?

15 A. Yes, ma'am.

16 Q. Is this a fair and éccurate representation? Has that

17 = photo been altéred or changed in any Way éince it's been

18 taken?
19 A. No, ma'am.
20 MS. BLUNDY: The State would move to admit exhibit

21  number 2.

- 22 THE COURT: Any objection?
23 MR. PLOWDEN: No objection.
24 THE COURT: State's exhibit number 2 would be admitted

25 without objection.
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(Whereupon State's exhibit 2 was admitted into
evidence)
Q. Amie, there's a noticeable red mark on your forehead as
well as the bridge of your nose and over the other eye.
Would it be fair to say he struck you multipleAtimes?
A. I guess. I guess. I mean, I guess. I don't know; it
happened so fast. I don't know what happened.

Q. I'm showing you what has been marked as State's exhibit

pumber 3. What is this a photograph of?

A. That's anothér photo that the officer took when I was
giving my statement.

Q. Is that a fair and accurate representation as of the

‘day and time it’ was taken?

A. Yes, ma'am.

Q. Altered or changed in any way before court today?:
A. No, ma'am.

Q. And this was taken the morning of thevaltercation?

This was taken the morning of ---
A. Oh, vyes, ma'am. -
THE COURT: Whét nﬁmber is this?
MS. BLUNDY: Number 3.
THE COURT: Any objection to this being admiﬁted?
MR. PLOWDEN: No, sir. No objection!
'MS. BLUNDY: The State moves to admit exhibit number 3.

THE COURT: Okay. It'll be admitted without objection.
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1 (Whereupon State's exhibit 3 was admitted ipto
2 evidence)
3 Q. Amie}.why did the officer photograph your neck?
4 A. Because I told him that Chris had choked me. So that's
5 why. And I wish I could just take it all back, I'm serious.
6 I wish none of this ever happened. I donft know how it
7 happened, but fhings happen for é reason.
8 And i just,want to move on with our lives, seribusly.
9 We have two boys, and I just want to move on peacefully. I
10 -want to be able to- walk out of here and shake his hand and
11 just move on.:
12_ _Q. I‘understand.
13 A. That's what.I want;
14 Q. I understand. I'm showing you what has been marked as
15 exhibit numbér 4. Do you recognize this photograph?
16 A. Yes, ma'am.
17 Q..> When was this taken?
18 A. That was at my mom's house-after I'd been with her for
‘19 a couple of days. I think a officer had called me and
20 wanted me to send him a picture or something.
21 Q. Is it a fair and accﬁrate representation of that same
22 eye from the other photograph? |
23 A, It is, yeah. There is a shadow where the picture
24 wasn't too good. But, yes, that is my eye, yes.
25 Q. Is it substantially in the same»condition aé the day it
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was taken?

A. Yeah, it just looks a little darker and everything

39
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because of the shadow, and I guess I didn't-have my flash on

or something, but, yes. Yes.

MS. BLUNDY: The State would move to admit exhibit

number 4,
THE COURT: Any objection?

MR. PLOWDEN: No objection, Your Honor.

 THE COURT: All right. State's exhibit number 4 would

‘be admitted without objection.

'(Whereupon State's exhibit 4 was admitted into

evidence)

Q. ‘So that would be how the bruise developed a few days
later on that same eye?

A. Yeah. It didn't get quite as -- that dark because

there is a shadow and a flash. But, yeah, it got a little

dafkér right above my eyélid right there.

Q. And you said this all took placé at the home that you
had béen residing in with him, right?

A. Yes, ma'am.

Q. And that happened in Oconee County, Squth Carolina?
A. Yes, ma'am.

Q. After the physical altercation what happened between
the two of you? |

A. He tried to contact me. And I was trying to decide
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what I was going to do because we have two kids together and
how --—-
Q. Let ﬁe rephrase. After the physical assault just
happened, what happened immediately after that?
Oh, I left.
Okay.
I went to my mama's..
Were you involved physically with him before you left?
{(No response).
Did you have sexual intercourse with the’Defendant?
Yes, I did. Yes. |
Okay. And why was that? After, ébviously,‘you're
telling us this had happened to you, why did‘you have sex
with him?
A. He kept on telling me he was sorry. And I knew he
didn't mean what he did. I know he didn't mean what he did.
And he wanted to make love, and'Ildid. And I didn't say no.
‘ And I was scared 'cause we'd never been through

anything like that before, you know. We never fought like
that. We have arguments, but we never fighf like that. And
I was scared and shocked. And we did do it.

And after that he wanted to take a quick nap, and he
did. And I told him I was going out to the car to get my
cigarettes and Mountain Dew, and I did. And I left.

Q. And where did you go when you left?
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1 A. I went to my mama's house before I went toc the law
2 because I was scared. And I really don't -- I don't -- I
3 didn't want to get Chris in trouble because I know; you
4 know, he didn't mean it.
5 But I went to my mama's, and my mama was like, let's go
6 to the law, so we did. We came backl—— I went to Anderson
7 County and then came back to Oconee County and seen ﬁhat
8 officer and gave him ﬁhe statément and everything that
9 happened. | |
10 Q. When you were at Anderson County did you first go to
11 " Anderson County Law Enforcement or did you come right to the
12 Oconeé County Law Enforcement? 1Where did you go first?

13 A. What do you mean?
14 Q. Did you go to the Anderson County Law Enforcement where
15 you were —---
16 A. Oh.
17 Q. --- staying or did you come ---
18 A. I came back to Oconee County and went there. I never
19 talked to any Anderson County police officers.
20 Q. Do you remember making an initial report with the
21 Oconee County LawbEnforcement?
22 A Yes, I remember that.

23 Q Were you able to tell them what had happened to you?
24 A. Yes.
25 Q Were you able to tell them who did it to you?
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(\ 1 A. Yes.
2 Q. Did you feel any need to seek any EMS treatment?

3 A. No.
4 Q. I'm showing you what has been marked as State's exhibit
5 number 5. Do you recognize this disk?

6 A. I do. I do.

7 Q. Have you had a chance to listen to it prior to trial?
8 A. Yes, ma'am.

: {
9 Q. Are these your initials right here verifying that?

10 A, Yes.

11 Q. What did law enforcement ask you to do after this
12 physical assault was reported?

(:) 13 A, I went to them because I wanted to get a protéctivé
14  order because I wanted things to calm down. I just wanted
15 everything to célm'down. BAnd that's the only reason.
16 But they said there wasn't enough proof to get my
17 'proteétive order. So fhey sort of asked me to do this
18 recording. And I've never done anythiné like this in my
19 life. And this was very hard for me to do, especially to

20 the man that I loved, you know? - And so I did it only

21 because I wanted things to calm down.
22 Q. And the protective order?
23 And the protective order.

A
24 Q. So what did you do exactly?
A

\\/f 25 I got him on the phone and I was asking him why he did
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the things that he did to me.
And the line was recdrded?
" The line was recorded.

From the sheriff's office, they were recording it?

Q.
A
Q
A, Yes.
0 And you knew it was being recorded?
A I did.
Q And the Defendant did not know that it was being
recorded?
A, No, he did not.
0. Okay.
MS. BLUNDY: The State would move to admit exhibit
number 5. |

" MR. PLOWDEN: Without objection.

THE COURT: All right. Defendant's [sic] exhibit

~number 5 would be admitted without objection.

(Whereupon State's exhibit 5 was admitted into

evidence)
A, Can I say one more thing,about that?
Q. Sure.

MR. PLOWDEN: Your Honor, I object to that.- I can't

THE COURT: Sustained.
MR. PLOWDEN: This i1s the time to be answering

questions.

43

43
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(—\ 1 THE COURT: Sustained.
2 (Pause)
3 MS. BLUNDY: At this time, Your Honor, I would like to

4 publish the recording for the jury.

5 THE COURT: Yes, ma'am.
6 (Whereupon State's exhibit 5, CD, was played for the
7 jury)
8 (Whereupon the CD was ended)
9 MS. BLUNDY: I haverno further questions for this
10 witness.
11 AQ.v Please answef'anything Mr. Plowden may have for you.
-  \ 12 | THE COURT: Mr. Plowden, your witness.

A<:;} 13 MR. PLOWDEN: Your Honor, I don't have any questioné.

14 THE COURT: All right. Thank you, ma'am. You cah step

15 down. All right. Call your next witness.

16 MS. BLUNDY: Thank you, Your Honor. We'd like to call
17 Deputy John Towery to the stand.

18 MADAM CLERK: Sir, if you would, please come forwafd to

19 be sworn. . If you'll place your left hand on the Bible and

20 raise your right hand.
21 . ‘ _ John Towery, being duly
22 sworn testified as follows;
23 MADAM CLERK: Please be seated.
.(;;} 24 Direct Examination by Ms. Blundy:

25 Q. Deputy Towery, if you'd state your full name for the
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1 record.
2 A. John William Towery.
\3 Q. iWherg are you currently employed?
| 4 A. I'm employed with the Oconee County’Sheriff's
5 Department.
6 Q. . And how long have you been with the sheriff's’
7 department?
8 A. A iittle’over seven years. -
9 0. And whatyis your title ét‘the>sheriff's departmeﬁt?
10 A. At this time I'm ﬁ? I've got actually two titles. I'm

11

12
13
14

15

16

17
18
.19
20
21

22

24

25

a corporal over the road patrol. And-I'm also SRO on my

: days off with the.-- school resource officer with Fair-0ak

Elementary School.

Q. Were you working the morning of February 5th, 20162
A. Yes, I was.
Q. On that date did you céme into contact with the victim

in thiS‘pase, Amie Ellison?

A. Yes, I did.

Q. How was it that you came into contact with her?

A. First we reéeived a telephone call. She did not want
to meet at her residence, so I had her come to our
substation located right next door to Greenville Memorial,
right behind the EMS station.

Q. Is that uncommon to have victims come into the police

station?

45
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™
(jﬁf 1 A. No, it's not uncommon. If they're in fear or if they
2 don't want to go and witness or go back to where something

3 happened at, they will. -And we have had them meet us at

4 either  the sheriff's station or the substation if it is --
5 they feel more secure.

6 Q. Is there always an officer on duty for circumstances
7 like that?
8 A.  We go to the "substation on a basis to do our reports

9 and things. like that, but we have met several people at the

10  -- but there's always somebody, Monday through Friday, at
11 »‘the main office in Oconee -over here on Churéh Street;'
_ 12 Q. Who was with her when she céme»up to the sheriff's
(:) : 13 Voffice? Was she by herself or did she have somebody with
14 . her?
15 A. I believe she had her mother she infroduéed. I cannot
16 remember her mother's name as of now.
17 Q. What time did she arrive? Do you recali?
18 A. I want to say -- according to my report it was sometime

19 a little after 9:00.

20 Q. In the morning?

21 A. In the morning. Nine am.

22 Q. What did you dbserve -~ what physical manifestations
23 - did you observe on her when you initially came into contact

24 with her?

\‘/E . 25 A. I had noticed some bruising or redness around her face.

s
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Ci}’ 1 And I did notice right off the bat that she did have some --
2 what appeared to me to be some type of bruises on her neck.
3 Q. Was she able to tell you what happened to her?

4 A. Yes, she did.

5 Q. Did you feel that her recollection of the events

6 matched the phyéical manifestations that you observed ---

7 . MR. PLOWDEN: Your Honor, ---

g8 Q. --- on her?

9 .. MR. PLOWDEN: --- I'm going to object to that. That's

10 léading, and I think that's a queétion for the jury.

11 THE COURT: Rephrase your question, Ms. Elundy.

12 Q.- I'm going to show you what has been admitted as State's
'<:> 13 exhibit number 1. Just looking at the photbgraph'you_can

14 tell there's'some bruising in this orbital area of her eye.

15 Did you observe that when you came into contact with her?.

16 A. Yes, I did.
17 Q. Did that matchAup with the story that she told you
18 happened?

19 A. Yes, it did.

20 Q. Did you take that photograph?
21 A. Yes, I -- I did take that photo.
22 Q.. You think that was taken at the substation?
23 A. Yes, it was.
e 24 Q. That morning?
N 25 A. Yes, ma'am.
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(j} 1 Q. So how long had she relayed to you from the time this

‘ 2 physical altercation occurred til the time that she met with
3 you, how long would‘you say that would have been?
4 A. I'd say probably a little bit over an hour.
5 Q.. How about in this photograph, what else did you observe
6  regarding her physical manifestations or injuries?
7 A, Well, the things that came to my initial observance of
8 it waé the scratches and cuts or the lacerations on her face
9 and also, like I said, the bruising around her neck.

10 Q. Did you take this photograph as well?
11 A. | Yes, I did.
o - 12 Q. And you took the photoéraph of her neck?
<:> 13 A. Yes, I did.
| | 14 Q. And when you came into contact with her you did say you
15 ”@ere able to see redness?
16 A. Yes, I did.
17, Q. And did that match the story, shé told you.about what

18 had happened to her?

19 A. I believe at the time, yes.

20 Q. Is it hard to observe in that photograph?

21  A. No. No. To me, it looks apparently like bruising.
22 Q. What about around the neck?  When someone is choked --
23 how long have you been doing this? Seven years?

24 A.- Well, I've been here seven years. But I've been

\\/f 25 ' certified law enforcement since 2005, so going on 14 years.
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1 Q. In a choking case do-you always automatically see a
2 physical manifestation for choking?
3 A. You do not always see -- I'm not a physician. I can't
4 answer that. But just in this case, with my experience, it
5 did appear that she had something around her neck.
6 Q. What was her demeanoi like when she came in to talk
7 'with you? |
8 A. She was very upset, I'd say, to the point of almost
9 hysteria. ‘ |
10 Q. What did you do next after you took the report on this
11 dase? -
12 A. It wag‘passedAon up fo investigations for further
13 >Q. Further reviewé |
.14 A. Yes, ma'am.
15 Q. Was she crying when she met with you?
16 A. Yes. | |
17 Q. | Were you able'to make.sﬁre that sﬁe had a safe piace to
18 go when she left the'substation?_
19 A. Yes. ;She said she was going back té her -- 1 bélieve
20 to her mother's home.
21 Q. Thénk you.
22 MS. BLUNDY: I have no further guestions for this
23 witness.
24 Q. Please answer anything Mr. Plowden may have for you.
- 25 THE COURT: Mr. Plowden.
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1 (Pause) | |

2 MR. PLOWDEN: I don't have any -- I'm sorry, any

3 questions.

4 THE COURT: All right. Thank you, officer. You can
5 step down. |

6 A. Thank you, Your Honor.

7 MS. BLUNDY: Your Honor, may this witness be excused?
8 THE COURT: Any objection?

9 (Pause)

10 MR. PLOWDEN: Sorry, I was talking ---

11 THE COURT: Any objection to this witness being

A.12 excused? . | '
13 MR. PLOWDEN: Oh, no, Your Honor.
14 THE COURT: All right. Officer, you are exéused.
15 A. Thank you.

.16 | MS. BLUNDYi Your Hoﬁor, next we'd like to call

17 investigator Nina McKee to the stand.

18 MADAM CLERK: 1If ?oﬁ would, please.come forward and
19 place your left hand on the Bible}énd raisé your right hand.
20 Nina McKee Anderson,

21 being duly sworn testified as follows;

22 . MADAM CLERK: Please be seated.

23 Direct Examination by Ms. Blundy:

24 Q. Investig?tor McKee, will you please state your full
25 name for the record. A
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<i> : 1 A. Nina McKee Anderson. .
-2 Q. Where are you employed?
3 A.  The Oconee County Sheriff's Office.

4 Q. And how long have you been with the sheriff's office?
A

5 Approximately 11 years.

6 Q. Andlduring that time have you always been an'

7 investigator?

8 A. No, ma'am.

9 Q. - How long have you been in the investigafions realm? .

10 A. Approximately three and a half years.

11 Q. What are some of your»dutiés as’ an investigator versus
12 a road patrol officer? .
(:) 13- A; .We're assigned cases for fﬁrther inVeétigation, usually
14 felony type basesf I primarily work proéerﬁy crimes, so
15 burglaries, larcenies, things like that. »We‘re also asked
16 to aséist’in cases such as domestic violence, sexual
17 assaults. -So we can‘get an array of anything that comes
18 into inveétigations we work.
19 Q. And if's fair to say-you were referred this case,
20 correct?
21 A. T was.
22 Q. How did you end up coming into contact with the victim
- 23 in this case, Ms. Amie Ellison?
24 A. She had came into the sheriff's office for a follow-up

K\,f 25 with our victim's advocate in the services that they provide
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Cj} 1 in reference to an order of.protection due to being fearful
2 of the Defendant. At that time I was asked to assist with
3 what's called a pre-text phone call where we havé the victim
4 blace a call to the suspect and>try to get them or encourage

5 them to talk about the incident that took place.

6 Q. And is that what you did in-this case?

7 A Yes, ma'am.

8 Q. And do you know how much timé had passed from the

9 initial altercation til the time that the phone call was

10 placed?
11 A. The day that I met with her was February the 10th,
12 which was five days after‘the incident.
C:)_ ) 13 Q. Where'did this éhone-call take place? bid you'do it at
14 the sheriff's office? Did you do it ‘at her house? How did

15 '.it go down?

16 A. It was at the Oconee County Sheriff's Office in an

17 investigative unit in one of‘our interview rooms. The

18 device used is provided by the shériff'é office. It's just
19 a recording device that hooks to the victim's phone itself.
20 And she's not instructed on what to say or any type of
21 prompting in the conversation. It was just semi-controlled,
22 being placed in front of law enforcement using law

23 enforcement devices to assist with capturing that

24 conversation.

&M/} 25 Q. So law enforcement equipment was used to record it?
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i A. Yes.
2 Q. But her phone was used to place the phone call?
3 A It was.
4 Q. So did she physically dial the Defendant's number?
5 A She did.
6 Q. And was she aware that you were recording that line?
7 A, She was. |
8§ Q. Was the Defendaﬂt aware that you were recording that
9 line?
10 A.  He was not.
11 Q. We all listened to the‘phone call just é few minutes
12 ago. What was it about that phone call that led you to seek
13 a warrant for his arrest for-domestic violence in the secoﬁd
14 degree?
15 A. Based on his own admission of choking the victim. He
16  said seyéral times'thét he did, in fact, choke her, which
17 leads to the degree.of domestic violence, second. And based
18 on those facts, I presented those factsAto the judge.
19 Q. Did you feel it necessary to do any further 
20 investigation §nce you listehed to that admission?
21 A. At'that time I did not due to the physical
22 manifestations were consistent with what was alleged to

‘23 happened and based on his own admission to her through the

24 éhone call.
25

Q. Thank you. I have no further questions. Please answer



54

s

NINA McKEE ANDERSON - DIRECT EXAMINATION BY MS. BLUNDY 54

1

2

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

anything Mr. Plowden may have for you.

MR. PLOWDEN: No questions, Your Honor.

THE COURT: All right. Thank you, officer. You can

step down.

A, Thank you.

(Pause)

MS. BLUNDY: Your Honor, at this time the State would
rest their case.

THE COURT: All right. Madam Bailiff, would you take
our jury to the jury room.

(Whereupon the jury exited the courtroom at 3:03 pm) .

‘THE COURT: All right. The State has rested. Afe
there any motions?

MR. PLOWDEN: Yes, Your Honor. At this time I'd like

to move for a directed verdict on domestic violence, second.

The element that I'm looking at is the impeding the victim's

air flow or breathing. While there was testimony choking,
there was no description of what happeﬁed. The victim was
not asked and did not volunteer that her airway was impeded
or'that she had trouble breathing during thisL

And choking is a term generically defined as a hand or
something else around the neck. But the law requires that
it impede air flow or breathing. And based on that basis,
based on the dearth of evidence, there's no evidence at all

that the jury could decide that that happened. And so I
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think that domestic violence, second, has not-been proven. -

THE COURT: Okay. Ms. Blundy.

MS. BLUNDY: Your Honor, I think when the legislature
rewrote thé statute they rewrote it specifically to address
tﬁe issue of choking, which had arrised {[sic] prior in
numerous cases. 1 do believe choking to mean impeding of
the victim's air flow. And I think that would -- if there's

question about that, there's enough to get that to the jury

 whether they felt choking rose to the level of impeding, but

I think there is evidence of that.

| MR. PLOWDEN: Your Honor, if I may. The legislature
knows what words mean. If they meant: for the word choking
to be ‘there, it'd be there.

THE COURT: Okay. Weil, in ruling on a mofion for
directed verdict, the Court is concerned with the existence
or non-existence of evidénce; not iés weight.v To grant a
directed verdict, I would have to find, after viewing the
evidence in the light most favorable to the State, that
there is no evidence of either direct or circumstanﬁial
nature that would reasonably prove the elements Qf the
offense.

In this case I'm going.to findvthe State'ﬁas produced
some evidence to support thé elements of thé charge. Mr.
Plowden, I believe your argpments go toward the weight of

the evidence and not the existence. It is a factual
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question. So I would deny your motion for a directed

. 1
verdict at this time.

Mr. Plowden, would you have your client please stand.
"MR. PLOWDEN: May I have a minute to discuss that Qith
him? |

THE COURT: Yes. . N -

{Pause)

MR. PLOWDEN: Your Honor, I'd like tolput just a couple
of things on the record about his decision to make sure that
he understands that he doesn't have to and --- -

THE COURT: All right.‘ Well, let me give him his
instruction first. - And --- |

MR. PLOWDEN: Okay.

THE COURT: --- then I'm going to allow you to -- all
right. Mr. Whitmire, would you -- Mr. Plowden, you can have
you and your client stand. All right. Mr. Whitmire, at
this time -- weil, first of all, Madam Clerk, would you put
Mr. Whitmire under oath. -

MADAM CLERK: Sir, if you would, please raise youf
right hand. Do you solemnly swear or affirm the testimony
you give the Court to be the truth, the whole truth and
nothing but the truth?

MR. WHITMIRE: I do.

THE COURT: All right. Mr. Whitmire, at this time I'm

going to explain some of your rights. If you do not
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understand anything that I say, please let me know, and I
will explaip it in more deteil. If you answer the guestion,
I will assume you understood the question. Do you
underétand?

'MR. WHITMIRE: (Affirmative nod).

" THE COURT: All right. You need to speak up.

MR. WHiTMIRE: Yes, sir.

i THE COURT:A.We've reached the stage in the trial where
you may present your defense. Yoﬁ have the right to claim
the protectigns given to you by the Fifth Amendment to the
Constit@tion of the United States. This Amendment states in
pait; No'peféon shall be cémpelled in any‘crimihal case to
be‘a'witness against himself. This means that you cannot be
required to testify in this case. |

On the other hand, you have the riéht to testify on
your 6wh:behalf should you choose to do so. However, no one.
can make you testify. This 1s a personal right, and no one
can waive. this right except you.:

If you decide to testify, you'll be subject to the same
rules that govern other witnesses. And you may be examined.
or cross-examined on any relevant issue in this case. 1In
addition; if you have any convictions involving‘dishonesty,
or false statement or for cfimes punishéble by imprisonment
for more than one year and this Court determines that the

probative value of admitting this evidence outweighs its
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prejudicial effects to you, the solicitor will be able to
introduce your record to attack your credibility.

If you decide to testify; this decision én your part
must be freely, voluntarily and intelligently made with
knowledge of the protections given to yoﬁ-by the Fifth.
Amendment and the consequences of your decision to testify.
If you decide not to testify, I will instruct the jurors
that they cannot give the fact that you did not festify any
consideration whatsoever and that there is to be absolutely
no prejudice to you because you did not testify. It?is left

entirely up to you wheﬁhér«or not to testify. You may talk

-to your attorney, your family, friends or‘anyone else, but

the.final-decision will be left entirely up to you. Do you
understand what’I have explained to you?

MR. WHITMIRE: I do.

THE COﬁRT: DoAyou have any'questiohs about what I've
explained to you? |

-MR. WHITMIRE: No, sir.

THE COURT: All right. Well, we're going to go off the

‘record for just a mcoment and let Mr. Plowden talk to his

client. - We're going to take a short break and then we'll
come back. |
(Whereupon court was in recess at 3:10 pm)
(Whereupon court reconvened at 3:22 pm)

THE COURT: Mr. Plowden, has your client decided
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Ci>= 1 whether he wishes to présent a case?
2 MR. PLOWDEN: Yes, sir. He tells me he desires to

3 testify.

4 THE COURT: All right. Stand up, Mr. -- is that

5 correct, Mr. Whitmire?

6 . Mﬁ. WHITMIRE: Yes, Your Honor.

7 THE COURT: Okay. All right. Madam Bailiff, would yéu

8 'get our jury.
9 (Whereupon the jury entered the courtroom at 3:23 pm)
10 THE COURT: All right. Ladies and gentlemen, the State

11 ‘has rested. Mr. Plowden.

<:> 12 MR. PLOWDEN: Thank you, Your Honor. The Defense calls
13 Mr. Whitmire.
14 MADAM CLERK: Sir, pleasé come forward to be 'sworn.

15 Place your left hand on the Bible and raise your right hand.

16 _ ' Billy Whitmire, being

17 duly sworn festified as follows;
18 - MADAM CLERK: Please be seated.

19 Direct Examination by Mr. Plowden:

20 Q. Mr. Whitmire, how old are you?
21 A. Fifty-three, just have turned that.
22 Q. And how long have -you lived in Oconee County?
23 A. Nine, ten years, I guess, something like that.
i;;j 24 Q. Back on February the 5th of '16_where were you living?
25 A ac S :o--
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Q. And you heard the testimony of Ms. Ellison before,

right?

. Um-hum (affirmative).

Q. ~ You were paying attention?

A. Yeah.

Q. So that's obviously the incident.we want to talk about
today.

A. Um-hum (affirmative).

Q. Can you tell me what happened when she first camé over

£hat morning?

A. Yeah, but it started off previous to this. We were at
home,:and we'd been arguing a little bit. And that's when
my sister come by, I told her she needed to'leéve for a day
or two. And that's when she did because she wasn't wanting
to have a relationship.

She'd got caught screwing around is what happened. And
so she left and this, that and the other. She done -- then
that rocked on that week aﬁd stuff..

And, hell, I always put the kids on the bus and
everything, got them off the bus 'cause I had a job that
allowed me to do that, carpentering and stuff. And the next
thing you know, the‘kids —-- the bus driver stopped after
ébout the second or third day and told me they was going to
a different school.. I didn't even know none of that was

going on. And ---
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Q. All right. Well, let's go back and talk about the

morning when -- that she came back. You remember that
morning?

A. ‘Yeah. She came -- she came back and --—-

Q. Tell me how you got into a spat}

A. Oh, her standing there lying and laughing in my face,

61

61

I

ain't done nothing, sniggling [sic] and stuff. I didn't do

nothing to her. I put my hand on her shoulder right there
and I asked her what she'd been up to.

Q. And did you touch her énywhere“else?

A. Nope. |

Q. Okay.. She said she had hair missing. Did you know
anything about that? |

A. I don't know what happened to her. I don't -- they

ain't no telling.

Q. Did it happen that morning?

A. Not -- not at my account, no.

Q Well, did it happen by anybody's account thét -——
A I ——-

Q. —--— morning?

A. ~-- have no idea when it happened.‘ I just, like I

said, asked her what the hell she'd been up to. And then
she knowed she was caught. And -- and then, in fact, that
following day after this incident supposedly happened, her

and her mama ---
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1 MS. BLUNDY: Objection, ---
2 A, --- showed up.
3 MS. BLUNDY: --- relevancy to the following ‘day.
4 A. It was four days ---
. 5 THE COURT: All right. Hold on, hold on. Rephrase
6 your question. :
7 Q. Let's -- let's talk about the events of that day, okay?
8 -~ All right. Did you choke her?
9 A No, sir.
10 Q All right. You heard the telephone call, correct?
11 A. Un~hum (affirmative). |
12 Q And there's three -- three places in that call, if I --
13 1f I remember correctly, thatiwould sort of cut the other
14 way on that. Do you uﬁderstand what I'm saying?
15 A. Un-hum (éffirma<tive) .
16 Q. Okay.
17 THE COURT: All right. Hold on, hold on. Sir, you
18 need to say yes or —-- |
19. A. Yes.
20 THE COURT: The court reporter can't take it down when
21  you jusf nod yoﬁr -
22 A. Sorry abouﬁ the um-hum (affirmative). Yes.
23 Q. At first she said why'd you hit me or choke me? And
24 you said, well, I didn't hit you. Okay. And then twice you
25 said I'm sorry about choking you. Why did you say that?
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1 A. Because all I could think about the whole time, 1I'd-
2 been with somebody 18 years, and I was thinking about that
3 Smith woman that drowned her kids overvthere in Lake

4 Hartwell. And I hadn't‘séen my kids. That's what I was
5° thinking about the whole time. I didn't know what in the
6 hell she was‘éapable of or ﬁhat she was going tovdb or

7 nothing else. |

‘8} Q; So why did you say I'm sorry about.- choking you?

9 A. I knowed that was the only way I was goiné to see my
10 kids. I was jﬁst going ‘along with her."Shé kept -on and on.
1 It was just something to say at the given time is all i was

12 doing. Just --- |

13 Q. Okay.

14 A. I was worried about my‘kids.

15 Q. All right. Do you see your kids now?

16 -A. Yeah. I've had them every weekend-sincé.this started,
17 which I ain't supposed to, but she -- I raised them since.
18 they was babies anyway.

19 Q. What do you mean you're not supposed to?

20 A. She -- court order, i ain't supposed to see them unless
21 we —— they're -—- we got a chabberone with us or whatever.
22 She made me look like a dog and all kind of stuff. And ---
23 Q. And tha£'s been almost three years, is that ---

24 A. Yeah.

25 Q. It's the past three years:'
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A.

Yeah, -she's been in contempt. And that gal right

there, the detective come to my house and somebody ---

Q.

A,

Q.

I don't think we need to get into that, okay?

-All right.

Has there been any kind of bad blood or anything

physical between you and Ms. Ellison —--

A.

OO O >

>0

- o N T ©

No.

~-- gince then?

No.

Okay. Have -- how many times have you seen her since

Every weekend.

Okay. And that's to hand the boys over and to give ---

b_Yeah.

- them back.

Yeah. 1I'll take them to Florida and stuff and ---
Any'problems with that when -- that y'all have?
(Negative nod).

Where do you hand them off?

McDonald's. She?s brought them to the house before ---
Okay. J

—-- and let them out or whatever.

All’right. Answer any questions Ms. Blundy.might have.
Sure. |

THE COURT: All right. Ms. Blundy.
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1 MS. BLUNDY: Thank you, Your Honor.

2 Cross-Examination by Ms. Blundy:

3 Q.. Mr. Whitmire, ;——

4» A. Yes.

5 Q. --- Attorney Plowden asked you did you choke her, and .

6 you statéd for the record; no, Sir, is that'cprrecté

7 A. (Affirmative nod) .- L

8 Q. - But when Amie called you and you didn't know the phone

é -was being fécdrded} thétfs hbt what you said. Iﬁ faét, you
10 stated>the‘§pposite not three timeé, fouf different times;
11 does thaﬁ-sbuﬁd right to ybu? |

12 A.’:'Ivaon‘t know how many times, but, yeah, I.guess it

13 doeé.. i don't know. Whatéﬁer y‘ali come up with. ‘It;s how
14 y'all play these gamés.' | |

15 Q. Did you say, I'm sorry I choked you( and I‘wish-I‘

16l hadn't done that? |

17 A.> I think that might ﬁave been thé”borrect word,-—-—;'

18 g | Did you say, —--- | |

19  A. ~~=— I don't ---

20 Q. --- I'm sorry I choked you? I didn't know I hit you,
21 but if I did choke you, it was out of rage?

‘22 A. I don‘f,remember saying that. |

23 Q. That wouldn't be on that phone call that:wé've all just'
24 listened to in this courtroom?

A. You heard what you heard. And I don't remember saying
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Ci} 1 it. That's all I can tell you, hon.
2‘ Q. Did you know that this phone call was being recorded?
3 A. No,.I.didn‘t think y'all -- nobody'd stoop thét low to
4 do that stuff. I didﬁ't -- it's a game to y'all, it's my

5 kids' life to me.

6 Q. Let's get to that fact. You just stated before this

7 Court that YOu were worried she was géing to kill your kids..
8 A. I don't 47 she's fooling arouﬁd with the ---

9 Q. Well, you equated her to the murderer. So is that what

10 you were worried about?.
11 A. No; but- she's fooling around with a cop in Hall Countyﬂ
12 so'I didn't knéw if she was fooling arognd’with one over |
(:>A . 13 here. I don't have no'idea! hI-don't know what's going on.
14 Q. This ---
15 A. Still dén't.
16 Q. ———vwasn't about your-kids} was it?
17 A. Huh? |
18 Q. This.wasenot about ybur kids, was it?
19 A, What?
20 Q. .Any of this?
© 21 . A, Any of what?
22 Q.  .Any of the physical altercation that occurred with Ms.

23 Ellison?
24 A. I don't know what -- I don't know what happened. I do

K\/j 25 know I grabbed her by the shoulder and asked her what the
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Cj:} 1 hell she'd been up to. And the internet, you've heard of

2 that, the internet's ruint my life? That's pretty much

3 ‘what's happened.

4 Q. Did you know she was com%ng to your house fhat morning-?
5 A Um ...
6 Q Amie?
7 A.  Yeah. N
8 o] Did you know'that she takes the-kids to school?
9 A I didn't know what was going on at the given time.
10 Q Well, did you plan on takiﬁg-£he kids to school?
11 A No. |
12 No, because she does, correct?

- O

O 13

14 that at that given time. It was the following Monday when

No. She'd moved them out of school. I didn't know

15 they didn't get off the bus for two days is when —--

16 Q. Did you know —

17 A. --- 1 knowed they was ---
18 0. --- they were going ----

19 A. —-—— at a different school.
20 --- to school that morning?

Q
21 A.  Huh?
Q

22 Did you know that they were going to school that
23  morning?
24 A. I wasn't with her. I don't know what she was doing. I

\wf’ 25 had no idea.
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Q. Were the kids with you?
A. If I'd known what she was doing, I'd stopped her eight
years ago when she started ---

Q. Would you =---

A, --- screwing around.
Q. e please answer my question. Were the kids with you?
A. \No, that given morning, they sure wasn't.

Q. So where was the bﬁs.coming to?

A It come to the house every day, the same route they
always run, by your house.

Q. Your house? The Cobb -- the Cobb Bridge Road house?
A. Yes. Yes.

Q. . That's where the kids get picked up for school,

correct? . \
A. Yeah.
Q. S50 you knew they were going to school that morning?

A. No. They left, like I said, that Thursday before.
That's when'my sister stopped by and said, y'all don't need
to be arguing like‘this, and she went home. That -- that

was on a Thursday.

Q. Did she have the kids with her?

A. She left with them, yeah. A cop ——Athe police made
them -- let me have -- made her -- made me give them to her.
Q. ' The police made you give the kids to her?

A. .Yeah. She sent them up there.
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Q. Okay.

A. And then after the incident where we got into the

69
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little altercation, the next morning her and her mama showed

up at the house to show me there wasn't nothing on her

telephone. I said, Beth Ann, that's her mama, I said -- I

said, you ain't going to believe me, that's your daughter.

You ain't ---

Q. ~I'm not asking --- -

A. —--- going. to believe ---"
O yéﬁ aboﬁt that.

A. --- nothing I say.

‘not asking you about that.

‘Okay. - Well, I'ﬁ‘just telling you.

L @)

said the little altercation. - What were you referring to?

You just a moment ago, though, when you were talking,

A. When I.grabbed her and said, what in the hell have you

been ﬁp to?

Q. So you didn't strike her in the face multiple ---

A. Uh-uh {(negative).

Q. -—- ﬁimes? You didn't hit her head in the wall?

A. Uh-uh (negative). |

Q. You didn't pull her hair?

A.  Uh-uh (negétive).

Q. You didn't do any of this, you;re claiming?

A. I grabbed ahold of‘her. Now, she may have did some
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jerking around and stuff. There ain't no telling what

happened there.

- Q. You didn't do any of this that we can physically see

the brusings, but you want us to believe that ---

A, Uuh —---
Q. -—— that you choked her?
A. Yeah. 1In fact, she'd called me before y'all started

recording me with all that crap. And I called my boys and

sald, 1is théy something wrong with your mama? And they

70

said, no, they ain't nothing wrong with mama, nothing wrong

with her. I hate to bring them into court, but they'll
testify to that. ‘So I don't know what'S'go;ng on.

Like I say, ever. since this circus started, I've been
in the blind, the whole time beeﬁ tqld I didn't need no
witnesses, don't need no -- don't neéd nothing. I ain't
been able to say nbthing since this started.

Q. I think you've said enough. Thank you. I have no
further quéstions.

THE COURT: Any redirect?

MR. PLOWDEN: No, sir.

THE COURT: All right. Thank'yéu, Mr. Whitmire. You
can step down.

{Pause)

THE COURT: All right. Mr. Plowden, call your next

witness.
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MR. PLOWDEN: We rest, Your Honor.

THE COURT: Okay. Any reply testimony?

MS. BLUNDY: None} Your Honor.

THE CbURT: Okay. Madam Bailiff; would you take our
jury to the jury room briefly.

(Whéreupon the jury exited the courtroom at 3:35 pm)

THE COURT: All right. I wanted to go over the charges
with Counsel.. Mr. Plowdén, you wish to ——;'

Mk. PLOWDEN: Your Honor,.just out of an abundance of
paranoia,‘I want to renew my motions -

THE COURT: Yes, sir.

MR; PLOWDEN: --- just in case somebody says I didn't.

THE COURT: Yes, sir. It's noted for the record. 2and
still denied, but it'é noted for the record.

I wanted to go ovef charges. I have -- and alsc had my
clerk toAprebare a verdict form. Mr. Plowden, does yoﬁr
client wish to have a lesser inclﬁded éffénse of domestic
vibienée, third degrée?

(Pause)

MR. PLOWDEN: Yes, sir, I believe we would ---

THE COURT: Okay.

MR. PLOWDEN: _— request a lesser inéluded.

THE COURT: All right. Well, I haﬁe the statute. And

I'm going to hand this out. I want each lawyer to look at

it.
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(Pause)

MS. BLUNDY: Your Honof, we're good with e&erything on
here. We just wanted to make sure that the penalty,
obviously, doesnft get read to the Jjury.

THE COURT: Righﬁ. I mean, I'm not handing this back.
It's just a copy of the statute.

MS. BLUNDY: Okay.

THE COURT: So that is the charge -- specific charge.
I have a general charge on the responsibility of the ﬂudge,
responsibility of the jury, charge on direct and
circumstantial ‘evidence, credibility of witnesses, -

reasonable doubt, presumption of innocence, criminal intent,

.charge, arrest, indictment not being evidence, and then a

charge about their deliberations. So those are all standard

charges. And then we have the statute.

Now, my élerk has alsd done a verdict form, which is'a
two-page form. And it gives them the two options. Since
the State has the burden of proof, I put the not~guiity
first on the guilty form. | | '

MR. PLOWDEN: Your Honor, is -- does Your Honor have a
charge for definition of moderate bodily injury?

THE COURT: It's in the statute. It's under subsection
4, 16-25-10 subsection 4. So we can read that to them as
well from the statute.

MR. PLOWDEN: Thank you, Your Honor. . I appreciate
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that.

THE COURT: So in accordance with the Supreme Court'-
decision, the State versus Beaty, Ms. Blundy, you will close
in full, the Defense will then close in full; and then, Ms.
Blundy, you will have the opportunity to reply to anything
brought up by the Defense that wasn't covered in'your
closing since the Defense has producedAevidence in the
trial. |

(Pause)

THE COURT: As soon as this gets printed out we can get
them back in here and we can proceed.

(Pause) '

THE COURT: Okay. Anything further before we bring our
jdfy in?

MR. PLOWDEN: - Nothing from the Defense.

MS. BLUNDY: thhing from the State.

THE COURT: All right.. Let's.get our jury.

(Whereupon the jury entered the courtroom at 3:44 pm)

THE COURT: All right. Ladies and gentlemen, each side
haslrested, therefore, that ends the e&identiary part of
this tfial. The next stage.of the trial will be the
opportunity for the attorneys to give you closing afguments.
Ms. Bluﬁdy. |

MS. BLUNDY: Thank you, Your Honor. At the beginning

of the case I had mentioned to you that in domestic violence
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cases, it often happens behind closed doors to where we
don't really know that it becocmes a he said/she said, and
that is not this case. The doors are open. We know what
happened.

You as the jury get to use your common sense and life

experiences to know what happened. And that's why we

_ selected each and every one of you because we felt you'd be

in a good position to do that.

We are all old enough to know that relationships are

.complicated at times. This couple had been together 18
vyears. They have two kids together. You could hear the

‘reluctancy in Ms. Ellison's voice when she testified that

\

she was uncomfortable and she really’didn't‘want to tell
each ana every one of you exactly what happened tO‘her;
That's not uncommon in domestic violence caseé. It's not
uncommon  for a victim to feel that way.

She wiil have an ongoing relationship with this
Defendant. They have two children ages eight and 11. And
they share cﬁstody, custody that he confirmed to what she

said. ~She has them during the week, he gets them on the

weekends. They do the exchanges at McDonald's. That's not

going to change.

You wonder why she is hesitant to come here and tell
you what happened to her when she'd finally had enough and

said that she was leaving the relationship. And it didn't
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1.

go well for her when she stood up to him. It did not go
well.

He struck her multiple times in the head, multiple
times. And I know these are kind of grainy photographs, but
if you review them back in the jury room you can.see that

clearly.this is a bruise right in her éye socket. He struck

“her in the face. I submit to you that it was with a closed

fist, probably a punch.

That's not all. . If you look closer at- the ph&tographs
you can notice redness 6n her forehead, the bridge ofiher:
nose and the other eye. He didn't hit her one time, he hit
her multiple times sqﬁare in the face. |

This was taken at least three days after the incident.

‘This was taken from her cell phone. You can clearly see the

bruising coming out even further than it was a couple of

~days earlier. She has stooa,up in court, and even though

she wants.peace in the relationship, she has had the courage
to come forward to you and point out her perpetrator in the
presence 6f this courtroom.

Her heck, it is hard to tell from this photograph, I
willﬁagree, but you heard the officer's testimony that came
into contact with her within an hour of the altercation.

And he said that he could observe red marks'on her heck,
which is éonéistent with what she said happened, that at

some point during this scuffle he got on top of her and he
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(jj> 1 choked her. Therefs no other meaning for choke ;——
2 MR. PLOWDEN: Your Honof, -— |
3 MS. BLUNDY: --- other than ---
4 MR. PLOWDEN: --- I'm not certain that he got on.top of
5 her was iﬁ'evidence. |
6 | v QS. BLUNDY: I believe that was the testimony, Xouf

7  Honor, on the bed.

8 THE COURT: Overruled.
9 MS. BLUNDY: There's no other definition for choking.
10  When soneone puts their hand around your neck. and impedés

11 your breathing, that is'what choking is. And she told you

12 that that is what happened to her in this case.
<:> 13 Why is it important?‘ Because that's what makes this
14 case a second degree. We're not~a£guing any of the other
. .
15 factors that you can cqnsider in the second degree. We're
16 not aréuing moderate bodily injury. We're not arguing that
17 there was the added protection order at this time. We are
. 18 arguing that she was choked and she was in a domestic
19 violent relationship with thiS>Defendant.
20 Of course the Defendant feels blindsided and railroaded

21 with the taped phone call. But you heard that Amie did it.

22 Why? Because she wanted a protection order from him. She
23 was scared of him. That's why she came to the police
24 department. She didn’'t hecessarily do it because she wants

25 to get him in trouble. She knew that she would need
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protection going forward. So that's why she sought it out.
That's why she agreed to the phone call.

Custody was not an issue with this couple. They had
worked it out. Those boys are fine, and they are doing
fine, and it was never about that. Never.

She did it because she wanted protection for thosé
boys. In fact, they worked it out in Family Court. That's
nof an issue. Not an issue. |

" You heard what happened to her. Not only from her
moﬁth, but from his moufh. That tape recorded phone call,
you can listen to it again. But I'll tell you a little bit
about what it said.

Amie said to him, why did you choke me and hit me the
bther day? At first he says, I didn't hit you. And then he
says, I did choke you. What I've been through, let me tell
you, I was at my emotional breaking point. T shouldn't have
done that. We've been through a lot.

But what does that tell us? He's at an emotional
breaking point. He is losing her. He is losing the
relationship. And that loss of control over her escalated
into violence. That's where -the crime comes in.

He says -- she says, well, somehow in the midst of
things you gave me a black eye. And he says, well, I'm
sorry. At some point she said again, you called me, you

wanted to talk like an adults -- like an adult. And he



78

1

2 -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CLOSING ARGUMENTS - MR. PLOWDEN - ' 78

said, yeah, we are adults. Yeah, I'm sorry. I'm sorry I
choked you. I wish I hadn't done that. I'm sorry.

These are admissions. The fact that he's saying sorry
is great. And maybe going forward they can have an amicable
relationship, but it doesn't change the fact that he broke
the law that day.

And lastly, how do we know that this wasn't anything
other than domestic violence? He says, I'm sorry, I know I
choked you. I didn't know I hit you. Thét wasn't me. That
was rage. He's guilty. |

THE COURT: All right. Mr. Plowden.

MR. PLOWDEN: Ladies and gentlemen, I'm clearly wrong
about that this case was going to go to tomorrow., This is
it.

You're going fo -~ the next thing you're going to hear
is the Judge tell you Qhat the law is. And you'll go back
and apply it to the facts as you find them. We don't know
the facts yet. And thevreason is because you, the jury,
have not deliberated and determined what those faéts are.

This case for domestic violence,.second degree, hangs
on a ;— whether or not ——'excﬁse me, I picked the wrong
papers up -- whether or not the offense is committed by
imﬁeding the victim's breathing or air flow. The Government
would have to substitute a generic term, choking, for that.

Now we don't know in what sense anybody used those
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terms. You can look at the pictures. You can look at what

purports to be a bruise on the neck and ask yourself did

- that impede the airway? Did it stop somebody -- did it stop

her from breathing? What she said was one hand on the
threocat for a couplg of seconds.

Now, she never said her breathing was impaired, never

" mentioned’ it. All we've heard is choke, choke, choke. You

heard -- you heard the tape. I understand -- it says what
it says. There's no question about that. That's why we

have them. It's good. Nobody's arguing about who said

what. We all listened to it.”

And -- but what I want to-tell you is I think that in a
situation whe%e a relationship is breaking up that one party
or anpther somefines gets desperate about not wanting that
to happen and they'd aplogize for the original sin if that
would make it happen, okay? And I think -- I think that's
worth considering.

And it's certainly worth considering.whether or not,
when he used that term, he meant i'm sorry I obstrucﬁed your
airways and made you stop breathing. That's the question
out theré.', | |

Now the Judge is going to instruct you on what they

call the -- a lesser included offense, an offense of

"donmestic violence, third degree, that doesn’'t have this

element of choking. 1It's not there.

79
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1 And you'll be able to pick one of the three results in
2 this case. One is guilty of second degree, one is guilty of
3 third degree and one is not guilty. And I ask you, beg you
4 to.use your common sense and look at these things and ask
5 yourself in your position was he-conféssing to obstructing
6 her airwéy? - I think that if you look at that and I think
7 there's ample reason'to come'to the conclusion that he
8 didn't mean that.

9 Your Honor, I mean, ladies and gentlemen of the jury,
10 what you're doing now i1s the essence of our legal system.

11 You‘hear a lot of stuff about it,ﬂgood, bad or indifférence.
12 Some people think that it's fair and some people think it's
13 not. Some.people think it approximates justice fhe best we
14 can. It's a human system.

15 But today,-for this case, for Mr. Whitmi:e,lyou.are\the
16 criminal justice system. And it's.both an honor to be that,
17 but it's a burden. You've got to look at everything as 1if
18 it were your case. And I thank you.
.19 THE COURT: All right. Ms. ﬁlundy, reply.

20 ; MS. BLUNDY: I don't think -the Defendant thought about
21 I want to impede her airway, necessarily those technical

22 terms. Choking, the same thing. You have to think about

23 when you wrap your hand around someone's neck, what are you -
24 trying to do to them? And that's common sense. Thank you.
25

THE COURT: All right. Ladies and gentlemen, we've
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1 come to the point in'thisbtrial where I instruct you on the
2 law. My instructions will be somewhat lengthy. They'll be
3 in three parts; First, instructions on the genéral rules
4 that define_and control the jury's duties. Secondly, the
5 instructions that state the rules of law that you must
6 épply, what the State must prove to make its case. And,
7 lastly, some rules fér your deliberations.
8 The general rules begin with your.duties as. jurors. It
9 is'yout“duty to find the facts from all of the evidence in

'AIO',Ithe.case._<fQ those -facts you must apply the law as I give
11 itvtolyou.
12 You shall nét be concerned with what the law should be,
13 but what it is. And you must not'be influenced:by any'

'14 _ personal likes or dislikes, opinions, ptéjudices or undue

15 sympathy. That means you must decide the case solely on the
‘16 evidence before YOu in accordance with the law, the}very
17  thing that you took an oath promising to do at the beginning
18 of the trial. |
19 It is‘your responsibility_and yours alone t§ deterﬁine
20 the'facts of this case. I would therefore chafge you that
21 if‘during the course of this trial or during this charge if
22  you have been given or left with the impression that I favor
23 one side or the other, I would specifically instruct you to
24 disregard that impression. Under our Constitution I am not
25 allowed to have an opinion.as to thé facts of this case.
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Ci} 1 You should not be influenced by any objections or the
2 Court's ruling on them.
3 | You and you alone are the ju@ges of the facts. You
4 aetermine the facts by evaluating or weighing thé evidence

5 “that you've heard during the trial.

6 What is evidence? Evidence is fhe“sworn testimony from
7 the witness stand and any exhibits that have been entered
8 into evidence. The statements by the attorneyé are not
9 evidence. What they have said in opening s£atements,
10 closing arguments and at_other'times ié intended to help you
11 interpret the evidence, but it is not evidence.
12 : There aretho types of evidénce which are'genérélly
<:> 13 presented during a trial; Direct evidence and
f 14 _circumstéqtial evidence. Direct evidence directly proves
15 the existence of a fact and does not require deduétion.
" 16 Circumstantial evidence is proof of a chain of facts and
- 17 circumstances indidating the existence of a fact. Crimes
18 may be proved by circumstantial evidence.
19 'The law makes no distinction between the weight or
20 valﬁe to be given to either direct or circumstantial
21 evidence. However, to the extent the State relies on
22 circumstantial eviden¢e( all the circumstances must be
23 consistent with each other and when taken together point
24 conclusively to the guilt of the accused beyond a reasonable

N . 25 doubt. If the circumstances merely portray the Defendant's.
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behavior as suspicious, then the proof has failed.

The State has the burden of proving the Defendant
guilty beyond a reasonable doubt. The burden rests with,the
State regardless of whether the State relies on direct
evidence, circumstantial evidence or-some combination of the
two. - , : . ' o °

As the judges of the facts you are the scle judges of
the credibility, that is the believébility of the witnesses
who have testified in this case. 1In determining their
credibility you may take into consideration many.things,
such as the abpearance and manner of the witneéé oﬁ the
stand, sometimes referred to as the demeanor of the witness,
was the witness able to see, hear or know the things about
which the witness testified, hdw well was the witness able
to recall and describe those things, did the witness have a
cause or reason to be biased and prejudiced in favor of the
testimony he or she gave, how reasonable was the witness'

testimony considered in light of all the evidence in the

‘case, was the witness' testimony contradicted by what the

witness had said or done at another time or by the testimony
of other witnesses or other evidence? These are ;ome of‘the
factors you may consider in deéiding whether to believe
testimony.

As jurors you have the right to believe all of the

testimony of a witness or none of the testimony of a
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witness. You have a right to believe a portion of the
testimony of a witness and discard the rest. You may
believe the testimony of one witness over'the many or the
many over the one. Most certainly you do not determine the
matter of dredibility by simply counting up the number of
witnesses who may have testified on behalf of the parties in
the ‘case.

What is a reasonable doubt'in the law? A reasonable
doubt is the kind of doubt‘that Qould cause a reasonable
person to hesitate to act. Some of you may have serxrved as
jurors in civil cases where you'were'told that it is only

necessary to pfove that a fact is more likely true than not

-true, such as by the greater weight or the preponderance of

the evidence.

In criminal cases the State‘s proof must . be more
powerful than that, if must be beyond a reasonable doubt.
Proof beyond a reasonable doubt is proof that.leaves you
firmly convinced of the Defendant's guiltf

There are very few things in this world that we know
with absolute certainty. And in criminal cases the law doces
not require proof that overcomes every possible doubt. If,
based on your consideration of the evidence you are firmly
convinced that the Defendant is guilty of the crime charged;
you must find the Defendant guilty.v If, on the other hand,

you think there is a real possibility that the Defendant is
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not guilty, you must give the Defendant the benefit of the
doubt and find him not guilty.

A reasonable doubt may arise from the evidence or from
a lack of evidence.  The Defendant is entitled to every

reasonable doubt that may arise in the case. If upon any

issue of fact essential to a conviction in a verdict of

guilty of .an offense,.if you have any reasonable doubt as to
how that issue should be resolved, it is youf duty to
resolve that doubt. in favor of the Defendant. Suspicion,
however strong, is not enough to sustain a cénviction. The
evidence presented by the State must be subétantiai evidence
that tends to prbve the guilt of the Defendant beyoﬁd a
reasonable doubt.

The Defendant has pled not guilty to this indiqtment.
And that plea puts the burden on the State to prove the
Defendant guilty; A person charged with committing a
criminal offensé is never required to prove himself
innocent.

I charge you that it is an important ruie of law that
the defendant in a criminal trial, no mattef what the
seriousness of the charge may be, will always be presumed
innocent of the crime for which the indictment was issued
unless guilt has been proven by evidence satisfying you of
that guiit beyond a reasonable doubt. The presumption'of

innocence does not end when you begin your deliberations,

85
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1 but it accompanies the Defendant throughout the trial until
2 - you reach a verdict of guilt based on evidence satisfying
3 you of that guilt beyond a reasonable doubt.

4 The presumption of innocence is like a robe of

5 .righteousness nlaced about the shoulders of the Defendant

6 which remains with the Defendant until it has been  stripped
7 from the Defendant by evidence satisfying you of the

8 Defendant's guilt beyond a reanonable doubt. The

9 presumption of innocence is not mere legal theory. It is
10 ‘not jnsf a legal phrase. It is a substantial right to which
11 every defendant is entitled unless you, the jury, are

12 satisfied from the evidence of the Defendant's guilt beyond
13 a reasonable doubt.-

14 In order to establish criminal liability, criminal

15 intent is required. For examplél the mental state required
16 -to be proven by the State for a particular crime might Dbe
17 purpose, intenth knowledge, recklessnes; or criminal

18 negligencg.

19 Criminal intent must be proven by the State beyond a
20 reasonable doubt. Criminal intent is always a matter that
21 must be determined by the jury from the circumstances

22 surrounding the situation.

23 There is no way to prove intent to a mathematical

24 certainty. There is no way medical science can dissect a
25

person's brain and determine what that person had in mind.
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1 So the law says that criminal intent may be inferred from
2 the circumstances shown to have existed. This is how you
3 make a determination of whether or'not thevelement requiring
4 | intent was present. It is not necessary to establish intent
5 by direct and positive evidence, but intent may be
6 ‘established by inference in the same way as any other fact
7 by taking into consideration the acts of the parties and all
8 of the facts and circumstances of the éase.
9 Crimiﬁal intent is a mental staﬁe, a conscious -
10 wrongdoing. It is up to you to détermine what the Defendant
11 intended to do based on the circumstances—shown to have
12 gxisfed. Criminal intent can érise from an action or from‘a.
13 - féilure to act. It may arise from negligence,_rééklesshess
14 or an indifference to duty or to cdnsequences that isi
15 considered by thé léw to be the equivalent of criminal
16 intent.v ‘
17 The indictment charges théfDéfendant with domestic
18 violence, second degree. 1I'll remind youAthat the fact that
. :
19 the Defendant was arrested, charged and indicted in this
20 cése is not evidence in this case and Cannotibe éonsidered
21 by yoﬁ és evidence of guilt in this case, nor doés it create
22  any presumption or inference of guilt. The indictment is
23 simply the formal, written instrument which contains the
24 charges made against the Defendant. It is the formal
25 document by whiph the cése is brought into court.
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Cj} 1 Now, ladies and gentlemen, I want to read you the

2 statutes that apply to this case. The Defendant has been

3 charged with domestic violence, second degree. It is

4 unlawful to cause physical harm or injury to a person's own

5 household member or offgr or attempt to cause physical harm

6 or injury to a person's own household member with apparent
7 present abilityruﬁder circumstances reasonably creating fea;

8 ° of imminent'peril.

9 A person commits the offense of domestic violence in
10+  the second degreé,if the person violates subsection (A),

11 what I Jjust read to you, and moderate bodily injury to the

12 person's own household member results or the éct is
<:>- 13 aécqmplished by the means likely to result in modérate

14 bodily injury to the person's own household membér, or the
15 person violates a protection ofder and in the process of
16  violating the order commits domestic violence in the third
17 degree, or the person has one prior conviction for domestic
18 - violenéeﬁin the past ten years from the current offense, or
19 in the-process of committing domestic violence ;n the third
20 'degréé one of the following also results; (A) the offense

- 21 | 1s committed in the presence of or while being perceived by
22 .a minor, (B) the offense is committed against a person -known
23 or who reasonably should have been known by the offender to
24 be pregnant, or the offense is committed during the

K¥/} 25 commission of a robbery, burglary, kidnapping, or theft or
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the offense is committed by impeding the victim's breathing
or air flow, or the offense is committed using physical
force or the threat and use of force against another to
block that persqn's access to any cell phone, telephone or
electronic communication device with the purpose of
preventing, obstructing or interfering with the report of

any criminal offense, bodily injury or property damage to a

‘law enforcement agency or a request for ambulance or

emergency medical assistance to any law enforcement agency

or emergency medical provider.
A person commits the offense of domestic violence in
the third degree if the person violates subsection (A) that

I read to you without any of the aggravating circumstances,

‘which I just read to you for second offense.

Moderate bodily injury is defined as follows; It means
physical injury that involves. prolonged loss of
consciousness or that causes tempdrary or moderate
diéfigurement or temporary loss of the function of a bodily
member or organ or injury that requires medical treatment
when the treatment requires the use of regional or general
anesthesia or injury that results in a’fracture or
dislocation.

Mcderate bodily injury does not include one time
treatment and subsequent observation of scratches, cuts,

abrasions, bruises, burns, splinters or any other minor

89
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(it¥ 1 injuries that do not ordinarily require extensive medical
2 care.

Ladies and gentlemen, we are almost to the point where

W

4 I send you to the jury room to begin your deliberations.
5 This has been a long instruction on the law; but I leave you
6 with some final ﬁhoughts. You were choéen as jurors because
7 both sides believed that you could be fair and impartial in
8 deciding this case. |
9 I instruct you to make use of your life experiences,
10 your good common sense and your sense of logic and reason in
11 evaluating the evidence in this case. You are not partisans
12 or advocates for either side. You have no friends to

(:> 13 reward, nof any enemies to punish.
14 | Youlare the judges of the facts. Your- sole interest is
15 to determine whether the State haé proven beYond a

16 reasonable doubt that the Defendant is guilty of the offense

17 charged. Be courteous with one another. Listen to the

18 views of your fellow Jurors. Take the amount of time

19 necessary for you to thoroughly evaluate the evidence. This
20 case is important to both sides as this is their'day in

21 . court. |

22 Now, Madam Forelady, I'm going to go over the verdict
23 form with you. It is a two-page verdict form. On the first
24 page it says -- gives the indictment number, indictment

k~/} 25 number 2016-GS-37-632. And then it says, we, the jury,
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unanimously find on indictment numbér, and it gives the
number, that the Defendant, Billy Christopher Whitmire, is,
and it gives you two options. The first blank, not guilty
of domestic violence in the Second degree or guilty of
domestic violence in the second degree.

Then it goes down and it says, alternatively the
Defendant may be found guilty of the lesser included offense
of domenstic violence in the third degree. You may not find
the Defendant guilty of this offense if you have found him
guilty of domestic violence in the second degree. So,
again, you have the same choices, not guilty or guilty.

And then there is a place on the second pagé for you to
sign it above youf name and date it. Now, you may —-- again,
you may find the Défendant guilty of domestic vioence,
second degree; You may find him guilty of domestic'
violence, third degree. You may find him not guilty of
both. Again, you can't find him guilty of both. .

so when YOu go back to the jury robm do not begin your
déliberations until I send the verdict form back and the
exhibits.} And once I seﬁd the verdict form back you may
begin your deliberations.

When you ha&e reached a unaniméus verdict, and your
verdict hasxto be unanimous, you will check the appropriate
boxes on the verdict form, knock on the door, let the

bailiff know you have reached a verdict. Okay? Now, Madam



10
11
12
13
14
15
16
17
18
19
20
21

22

23

25

92
Bailiff, I will get you to take the jury to the jury room at
this point.

(Whereupon the jury exited the courtroom at 4:12 pmi

MR. PLOWDEN: Your Honor, forgive me. I've not been’
before you before. But the alternate is going back there.

THE COURT: I'm bringing him back ---

MR. PLOWDEN: Thank you, Your Honqr.

THE COURT: --—- after -— all right. Are there any
exceptions to my charge froh,the State?

MS. BLUNDY: _None, Your Honor.

THE COURT: Any exceptions from the Defense?

. MR, PLOWDEN; No, sir.

THE COURT: All right. I need the attorneys tb come
forward, count the exhibits, make sure they{re all thefe.
Madam Bailiff, bring the alternafe back ih’here.

(Pause)

THE COUﬁT: Do we have all our exhibits?

MS. BLUNDY: Yes.

THE COURT: Okay. 1I'll set this right here. And the
baliliff can take thét back as sooﬁ as we get our alternate.

. (Whereupon the alternate entered the courtroom)

THE COURT: All right. Mr. Alternaté, this will
conclude your service for this case. You are welcome to
stay if you want to see how it turns out. If you want to go

home, you're free to go.
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(i} -1 MR. THOMA: Okay.
2 THE COURT: And if you're leaving, make sure you call
3 that number tomorrow night, the number the clerk gave you.
4 The meséage will be at 6:00 tomorrow night. ' .
s MR. THOMA: All right.
6 '_ THE COURT: Okay. Thank you, si?. Madam Béiliff, show

7> him how té get out.

8§ (Whereupon‘the alternate exited the céurtroom)

9 ~ THE COURT: 'Madam Bailiff, would you take the verdict
10 form énd exhibits back and inform the forelady that the jury
11 may begin their deliberations. All iight._ We'll go into
t:> o 12 - recess. | |

13 o (Whereupoh.court'was in reéess and the jury began

14 deliberations at 4:15 pm)

15 (Whereupon court reconvened at 4:51 pm)

16  THE COURT: I've been informed that we have a verdict.
17 4Anything fromveifher'side before I bring our jury in?

18 - MS. BLUNDY: No, Your Honor.

19 . MR. PLOWDEN: No, sir.

20 : THE COURT: All right. Let's get our jury.

21 ‘(Whereupoﬁ the jury entered the courtroom at 4:51 pm)
22" THE COURT: All right. Madam Forelady, has the jury
23 | reached a verdict?

24 MADAM FORELADY: Yes, sir.

25 THE COURT: All right. Would you hand that to the
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1 bailiff, please.
2 (Pause)
3. . THE COURT: All right. Madam Clerk, would you publish
4 the verdict.
5 MADAM CLERK: Yes, sir. In the matter.of the State of
6 South Carolina versus Billy Christopher Whitmire on
7 indictment number 2016-GS-37-632, domestic violence in the
8 second degree, actually ﬁhey chosé the alternative for the
9_ lesser'included of guilty of domestic violence in the third
10 degree. Ladies and gentlemen of the jury, if this was your
11 verdict and remains your verdict, please indicate so by
12 raising your right hand.
13 (Whefeupon all jurors raised their right hand)
14 MADAM CLERK: Let the record reflect that all members
15 of the jﬁry panel have affirmed their verdict.
16 THE COURT: Anything before I release the jury from the
17 State?
18 MS. BLUﬁDY: Nothing from the State, Your Honor.
19 TﬁE COURT: Anything from the:Defenée before‘I releasel
20 the jury?
21 MR. PLOWDEN: No, sir.
22 THE COURT: All right. Ladies and gentlemen, thank you
23 for your service on this case:. As I told you earlier today,
‘244 the clerk has given you a telephone number, call that number
25 tomorrow after six pm for further instructions. But thank
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1 you for your service, and you are dismissed. And, Madam
2 Forelady, I need you to sign the indictment.v
3 {(Whereupon the jury exited the courtroom at 4:53 pm)
4 THE COURT: All right.' Mr. Plowden, would you and your
5 client come forward.
6 MR. PLOWDEN: Yes, sir.
7 THE COURT: Ms. Blundy, do you have a'sentence sheet
8 prepared?
95 Mé. BLUNDY: I.do, Your Honor. I just need the
10 statutory section for the third deéree.
11 {Pause) |
12 THE COﬁRT: All right. Let me hear from the .State
13 first, any prior record or anything you'd like to present.
14 And I'd also like to hear from the victim.;'And tﬁen I'm
15 - going fo turn it over to Mr. Plowden.
16 MS. BLUNDY: Yes, Your Honor. He's got'a 1986
17 conviction for dénéerous drugs and liquor violation. He has
18 another conviction for possession of marijﬁana.in that same
19 year. He also has a hit and run conviction as well as
20 fleeing a police officer. These are all out of Georgia.
21 In 1992 he has a DUS, and same year a DUI as well as
22 fleeing from a poliée officer and another DUS. Sorry, Your
23 Honor, the Georgia reporting is not so great.
24 Again in 1995, DUI, 1995, criminal damage‘to property
25 in the second degree{ 1997, theft by taking. 19 -- year
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1 2000, another DUI, another DUS. And 2002, possession of
2 marijuana and disorderly conduct. |
3 THE COURT: Okay. All right.
4 MS. BLUNDY: Given the fact that the jury came back and
.5 convicted on the domestic violence in the third deéree, the
6 State would ask for the max of 90 days jail.
7 THE~COUR&:‘_Let me hear from the wvictim. Go to that
8 microphone right there, ma'am. All right. State your name
9 for the record.
10 MS. ELLISON: Amie Marie Ellison.
11 THE COURT: All right.. Ms. Ellison, I'd be happy to
12 hear from you..
13 Ms. ELLISON: I'd just -- I'm not requesting him to éet
14 in any-trouble. I'd just like to move on with this and
15 nevér hear about it again. That's what I wént.
16 We have two kids, and I just want to move on. I don't
17 want it to affect them in any way. If they see their dad go
18 to jail, that's going to affect them, you know. And that's
19 all I'm asking. I mean, I'm just ready to move on from
20 this. o
21 THE COURT: All right. Well, ma'am, I heard you
22 testify that you haven't had anymore problems since this:
23 incident in 2016, is that -- is that true?
24 MS. ELLISON: That's correct.
25 THE COURT: Okay. And, again, you are the victim of
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this offense. So you have the right to be heard. And if
I'm hearing what you're telling me correctly, you do not
want him to go to jail?

MS. ELLISON: No, I really don't. I'm not seeking -
that. .I'm not seeking anything, you know; I-just want to
move On.

We have two kids that we're still going to have to
communicate with, and I'm justl—— I want to make the peace
and I want to move on. vThét's all I waht. And that would
make me really happy, to have peace and move on.  I'm
serious about that.

THE COURT: Okay.

- "MS. ELLISON: My bo&svlove him‘and my boysflOve me.
And I just want to move on from all of this, seriously.

THE COURT: Do you feel he's a thfeat~to you?

MS. ELLISON: No.

THE COURT: Okay. All right. Thankjyou, ma'am."
Anything further from the State?

MS. BLUNDY: Your Honor, the State's pogition Qould be
to ask for the sfandard no contact provision in any sentence
you impose.

THE COURT: 'Qkay.

MR. PLOWDEN: Your Honor, Jjust the nature of this trial
that you know a lot about and they aren'f having any

problems now. The latest of the criminal offenseés that the
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solicitor referenced is 17 years ago. I think he's a good
candidate for probation. I'd ask that you give him a
suspended sentence and some probation. And I understand
about the no contact order, that seems appropriate.

THE COURT: Well, Mr. Plowden, tell me this. I heard
testimony that they have a Family Court order. Is that
correct?

MR. PLOWDEN: They went to Family Court and there was
an order on visitation.v’And.I'm not -- and he was /
represented by counsel there.

To be honest with you, Judge, if your concern is that
he was saying they weren't really abiding by.it, to be
honesﬁ;with you, that's the first I've heard of this. I

don't —- I don't know what it is.

o8

If it’'s suip0sed to be supervised and she's letting --

I.don't know if it's supposed to be supervised and he is

doing something and not letting them know that it's not

suéervised, that's maybe another -- but I think that's in
the province of the Family Court. If somebody don't like
that, they can take it over there.

THE COURT: Okay; All right. Mr. Whitmire, is there
anything you'd like to tell me?

MR. WHITMIRE: I was -- I had some evidence I was

wanting to present, but I'm tickled if I can go to the

house.
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'THE COURT: All right. Now you're seeing your children
every other -- every weekend is what ---

MR. WHITMIRE: Yes, sir.

THE COURT: -—-—-1I heafd. When do ybu pick them up at
McDonald's?

MR. WHITMIRE: On Friday evenings.

THE COURT:. Is it a six pm? Have y'all ---

‘MR. WHITMIRE : 5:00. -

THE COUﬁT: Is that what's in the court order?

‘MR. WHITMIRE: T don't remémber éxéctly what it was. I

ain't worried about that, you know, because I don't remember

- exactly what it was to be honest with you.

THE COURf:  Okay. But this is just sbmething you and
Ms. Ellison have worked out ---

MR. WHITMIRE: Yeah, ---

THE COURT: --- amongst yourself?

MR. WHITMIRE: --- we've worked it out: It's working.
good for us. | ‘

THE COUkT: Where do the éhildren go to sqhopl?

MR. WHITMIRE: Over in Pendleton.

THE COURT: So they live with her during the week and
they go to school and you get them on the weekends?

MR. WHITMIRE: Yes, sir.

THE COURT: And have y'all -- have y'all finished in

- Family Court or do you have anything else pending?
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(H\ 1 MR. WHITMIRE: No, I done spent six thousand dollars
2 ($6,000.00) there and it didn't help me none. So I'm done

3 with it, I guess.
4 THE COURT: Okay. What grade .are your boys in?
5 MR. WHITMIRE: The fourth and the -- fifth and the

6 third, I think. Yeah.

7 - . THE COURT: Where do you work?
8 _ MR, WHITMIRE: I was a carpenter and stuff, but I ain’'t
9 working nowhere right now because this has about got -- but

10 I'll get back to work since I got this behind me.

A

11 . THE COURT: So -- but ypu're'a carpenter? You're —--—-
12 - MR. WHITMIRE: Yeah. |

<:> .13 . THE COURT: --- self-employed?.
14 ' MR. WHITMIRE: Yeah,vpretty much. Yeah. I was working
15 for a,feliow, but I was having to take soAmuch time,qff to
16 éome over here and stuff, I sort"of'4—,we‘just sort of had a

17 falling out, but I can get right back to work.

18 ~ THE COURT: Yeah. Do you still live in Westminster or

19 ‘have you moved?

20 . MR. WHITMIRE: Long Creek.

21 ) THE COURT: You live in Long Creek?

22 MR. WHITMIRE: Yes, sir.

23 THE COURT: Okay. And what McDonald's do you —-- where
(;m; 24  do you exchange ---

25 MR. WHITMIRE: Seneca.
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THE COURT: In Seneca. Okay. On 123 in Seneca. Okay.
How many days time served does your client have, Mr.
Plowden?
- MR. PLOWDEN: I'm not sure.
(Whereupon Mr. Plowden was conferring with his client)
MR. WHITMIRE: Two days or something, three or so. I

ain't got nébody to bond me out over here. I had to get

somebody from Georgia to come hire a bondsman.

‘THE COURT: Okay. Let me -- Mr. Plowden, could y'ali
scoot over just one second. Let me ask Ms. Ellison
something.. N
| Ms. Ellison, would you come up to the micrephone,
please. The solicitor has asked for a no COntaéf provision.
What is yéur -- what is your wish regarding that?- Do you
want to have contact with Mr. Whitmire?

MS. ELLISON: We really don't have any contact except

‘on the Fridays anyway. So it's okay either way. I mean, my

step-dad and mom pick them up for me on Sundays because I
work weekends. And reaily the only time I see him is the
friday at 5:00. |

THE COURT: How dc you.communicate with each othef
regarding issues -- the children's issues?

MS. ELLISON: I have the boys their own cell phones so
they can call their dad. And they talk tc him every night.

And I don't talk to him.
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1 THE COURT: Okay.
2 MS. ELLISON: The boys have —-- they both have their own
3 phone and they call him or he calls them. And we don't
4 speak at all.
5 THE COURT: Okay. All right.. Thank you, ma'am.
6 (Pause)
7 THE COURT: All right. If there's nothing further,
8 Defendant would be confined to the Department -- to the
9 County Detention Center for a period of 90 days. That's
10 suspended on the service of two years probation.
11 Spécial‘conditions of probation, random drug and
12 alcohol testing, he will successfdlly complete the domestic
13 abuse center. counseling program, no contact with the victim
14. except as allowed.by Family Court order.
15 So they will be governed by -- Mr. Plowden, you can
16 talk to him about that, how to facilitate contact regarding
17 visitation. I will allow theAprobation-to PTUP upon
18 successful completioh'of the Domestic Abuse Center program.
19 So, Mr. Whitmire, you got it in your power to terminate
20 your prbbation early. Just finish the program and ——.so I
21 wish all of you, and Ms. Ellison, I wish you luck too.
22 Y'all've got two boys. That's what you've got to think
23 of todéy. ‘That's -- obviously the two of you are not going
24 to be able to live tégether, but you've got two children.
25 Move forward and do the best you can, be the best parents
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1 that you .can, put this -- put this behind you.
2 And -- now, Mr, Whitmire, you know, don't go down this
3 road again because as your attorney can explain to you, the
4 way the statute's written, it gets worse.
5 MR. WHITMIRE: Oh, yeah. But I had a bunch of
6 evidence. . They wouldn't let me present nothing.
7 THE COURT: Well; yéaﬂ, you —- you need to react
8 petter. Good luck to ybu.
9 MS. BLUNDY: Judge, since probation is not here, could
10 you order the Defendant to report there aﬁ 9:30 in the
11 ‘morning?
12 THE COURT: Yezh. Probation's not -- it's past closing
13 ‘time. So, Mr. Whitmire, you be at the probation office‘by
14 9:36 tomorrow morning to report, okay? It's two blocks
15 over. Mr. Plowden can show you where it is.
16 Now,.if you don't —— if yoﬁ don't report, they're going
17 to -- they're going to violate you before you even get
18 . started. So just ---
19 MR. WHITMIRE: 1I'll find it.
20 THE COURT: --- show up at probation, okay?
21 MS. BLUNDY: Thank you, Your Honoi; |
22 THE COURT: Good luck to all of you.
23 (Heariné Ended at 5:08 pm)
24 (End of Requested Transcript of Record)
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STATE OF SOUTH CAROLINA
: INDICTMENT
COUNTY OF OCONEE
At a Court of General Sessions, convened on JUN 13 2016 - , the

Grand Jurors of Oconee County present upon their oath:

' DOMESTIC VIOLENCE, 2ND DEGREE

The defendant, Billy Christopher Whitmire_, did on or about February '5‘, 2016, in
Oconee County, South Carolina, ‘commit the crime of Domestic Violence in the 2nd
Dégree. in that tﬁe defendant did cause physical harm or injury or offer or ;attempt to
cause physical harm or injury to Amie Marie Ellison, a household rﬁefnbe’r, with apparent
present ability under circumstahces reasonably creating fear of imminent peril. And, ih
addition; moderate t')od'iiy’ injury results or the act was accomplished by meaf]s' likely to
resuft in moderate bodily injury; or the defendant has 6ne prior conviction of dohestic
~ violence in the prior 10 years; or, in the proces§ of committing a Domestic Violence 3rd
Degree, one of the fdllowing resulted: the offense was committed while impeding.the
victim's breath'ing or afr fiow. All in violation of Section 16-25—2‘0(A) and (b) of the South

Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary to the statute in such

case made and provided.
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VERDICT

V Forepersaon-of Grand Jury
Date. '

- DOCKET NO. .201,,5-63;32;032

The State of South Carolina_
County of Oconee.

-’CQUR_‘T*,OF‘;GEN_ERAL S.ESSlONSr
JN13206 term

THE STATE
: VS, :
BILLY CHRISTOPHER WHITMIRE

_ INDICTMENT FOR
DOMESTIC VIOLENCE, 2ND DEGREE

SC Code: § 16-25-0020(A) and 16-25-0020(C)
- CDR Code: 3812 - )
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STATE OF SOUTH CAROLINA 3_7, ﬁ Oa IN THE COURT OF GENERAL SESSIONS CJ’QZ,
COUNTY OF OCONEE Ve
STATE VS, INDICTMENT/CASE#: 2016GS3700632 “’i
BILLY CHRISTOPHER WHITMIRE ANN; 2016A3710400069
- AKA: . Date of Offense: ¢ 02/05/2016
Race: i Sex: M __ __Age: 52 S8.C. Code §: 16-25-0020(A) and 16-25-0020(C)
DOB: SS#: K 7 CDR Code #: 3812
Address: ’ - rd
Cily, State, Zip: Wesiminster, SC 29803 . SENTENCE SHEET
DL# SID# SCO0B72874
*CDL Yes O No O CMV Yes O No I Hazmat Yes ONo OO, .
in disposition of the said indictment comes now the Defendant who was I{C‘:ONVICTED OF ar O PLEADS
TO: Domestic Violence, 2nd-Begree 374 Degree.
Jolatmn of § 16-25-0020(A) and 16-25-0020%#5 the 8.C. Code of Laws, bearing COR Code # 3842—3 5’”]’3 '
NON-VIOLENT 0O VIOLENT O SE S 0O MOST SERIOUS O Mandatory GPS 0O §17-25-45
Q/ ' (CSC wiminor 1% or CSC wiminor- 3rd)
The chatge is: g% indicted, Lesser Included Offense, O Defendant Waives Presentment to Grand Jury. {def.'s initials)
The pleais: ithout Negotiations or Recommendation, 0O Negotiated Sentence, O Recommendation by the State. _
2> ) . &523%9
. M Fiogg ]
d/'// THPE P rxrad
& Defendant Attorne Defendant SC Bar#
Ihe Defendant is cofmitted to the O State Department of Corractions El"County Détention Center,
for a determingte term of 90 _@a 'monthsfyears or O under the Youthful Offender Act not to exceed years
and/or to pay a fine of § ; provided that upon the service of days/months/years and or payment
of $ ; plus costs and assessments as applicable®; the balance is(suspende ith probation for p
month? and subject to South Carolina Department of Probation, Parale and Pardon Service standard conditions of probation, which
are incorporated by reference.
O CONCURRENT or 0O CONSECUTIVE to sentence oni____
O The Defendant is to be given credit for time served pumuaht to S.C. Code §24-13-40 to be calculated and applied by SC
Department of Comections
O The Defendant is to be placed on Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.
' Pussuant to 18 U.S. C Section 822, it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Domestic
Violence) to ship, transport, possess, or receive a firearm or ammunition. ypee Svceess I ¢ "\‘""‘""’"
SPECIAL CONDITIONS: \/op_ 'Dﬂc- {)ns ot
¥ RESTITUTION: ] Deferred 0O Def. Waives Hearing [ Ordered PTUP Shried Co Lainiigl
Total: § plus 20% fee: 3 days/hours Public Setvice Employment
Payment Terms: i Obtain GED O
. 0 Set by SCDPPPS . Attend Voc. Rehab. Or Job Corp.
o ‘ May serve W/E beginning
Recipient: ‘ Substance Abuse Counseling a
*Fine: - $ » Random Drug/Alcohol Testing
§14-1-206 (Assessments 107.5%) s ___ Fine may be pd. In equal consecutive weekly/monthly
§14-1-211 (A){1){Conv. Surcharge) s$100 s_lODOD  pmts.of§ Beginning
§14-1-211 (A}(2)(DUI Surcharge) $100 5 $ Paid to Public Defender Fund
§56-5-2995 (DU| Assessment) $12
§56-1-286 (DU! Breath Test) $25
Proviso (Public Def/Prob) " $500
§14-1-212 (Law Enforce. Funding) $25
§14-1-213 (Drug Court Surcharge) $150
§50-21-114 (BU! Breath Test Fee) $50 s
§56-5-2942(J) (Vehicle Assessment) $40/ea § I3 Appointed PD or appointed other counsel,
3% to County (if paid in instaliments) $ SZEB: Proviso requires $500 be paid to Clerk
' during probation and shall be collecied'tafore any
TOTAL other fees.
Presiding Judge:
Clerk of Court/Deputy Clerk: Judge Code: 27-5'?
Court Reporter: Sentence Date: 2-25~)a
SCCAJ217 (04/2018) v
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed
to be included by any of the parties and not any other material and that this Record on Appeal
‘complies to the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concernmg Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

Respectfully Submitted,

MJ{W

Victor R Seeger-
Appellate Defender-

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S.C. 29211-1589

ATTORNEY FOR APPELLANT

This 16" day-of October, 2019.



