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State v. Durkin, Rosenbaum 8

(On the record, July 16, 2018.)
THE COURT: All right. This is 2017-GS-26-5269, State

versus James Rosenbaum and 2017-GS-26-5268, State versus Diane

Durkin. The matter is before the Court on motions -- hold for
a second. Oh, here we go -- before the Court are both
Defendants’ motions for immunity to -- pursuant to South
Carolina Code 16-11-410 of the South Carolina Protection of
Persons and Property Act. |

Present at the call of the case, Nancy Livesay and Chris
Helms on behalf of the State, also Alex Hyman as attorney for
James Rosenbaum, Johnny Gardner and Jarrett Bouchette as
attorneys for Diane Durkin.

Now, since we’re doing this together, I anticipate what
we’ll do, unless you all know of a better way, this is the
first time I’ve done it with two Codefendants in one motion
hearing, Mr. Hyman present your case, direct examination, then
Mr. Jarrett any additional direct examination you want, the
State cross examine and then Mr. Hyman redirect only as to
issues brought out by Mr. Jarrett or the State or are you all
going to do just one?

MR. HYMAN: Judge, we had, we had discussed actually his
client testifying first just as far as, I mean and only --

MR. BOUCHETTE: Just, just kind of a --

THE COURT: All right. Well, then you present your -- I

mean, we’re not going to be flip flopping.
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Diane Durkin - Direct by Mr. Bouchette 14

the question, but if you do not assert your Fifth Amendment
Right against self-incrimination then you are voluntarily
waiving that right as to that question. Do you understand
that?

MS. DURKIN: Yes, sir.

THE COURT: All right. 1Is there anything you want placed

on the record in that regard?

MR. BOUCHETTE: Nothing further, Judge.

THE COURT: All right. Anything further the State wants

placed on the record in that regard?
MS. LIVESAY: No, sir.
THE COURT: All right. Mr. Bouchette.
DIRECT EXAMINATION

BY MR. BOUCHETTE:

Q Good afternoon, Diane.
A Good afternoon.
Q I want to start by getting a little bit of background

information from you, but before we get started I want to
remind you that the court reporter right here beside you is
taking everything down. So you need to make sure that you,

that you give me audible responses. Okay?

A Okay.

Q All right. Very good. Now, where were you born?
A Jersey City, New Jersey.

Q Okay. And when was that?
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A
Q So you’re how o0ld?
A 51.

Q Okay. And how are you and Mr. James Rosenbaum
acquainted? |
Boyfriend and girlfriend.

And where did you and he first meet?

We met online, actually.

Okay. And when was that approximately?

in December of 2014.

And at some point did the relationship get more serious?
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Yes.

Did you and he at some point move in together?
Yes.

And where was that?

That was in Connécticut.
All right.
Connecticut what occasion did you and he decide to move to or
at least to Horry County?

We both discussed that we’d wanted to move down South.
Okay.
decision to make the move?

We came down here on vacation,
and went back up to Connecticut and we packed up and came

and we couldn’t find anything for a while,

at the time when you were living in

And when did you and he ultimately make that
looked around at the area,

a couple of



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Diane

month
Q

A

Q

that?

A

Durkin - Direct by Mr. Bouchette 16

S Or so.

But at some point did you and he take up residence at
Highway 548 ~--

Yes.

-- in Conway? Okay. And under what arrangement was
Did you own?

Rental.

You rented?

Yes.

Did anybody else live there with you other than you and

Mr. Rosenbaum?

A

Q

No, sir.
Okay. Now, at this point what kind of, what kind of work
you doing?

I wasn’t working at the time.

Okay. How about Mr. Rosenbaum, what does he do?
He used to be a painter.

Okay. But was he, was he earning a living as a painter

at this point?

A

Q

A

Q

to ta

about

He was earning military benefits.

Okay. Was that the sole source of you and his --

Yes.

-- income at this point? All right. Now, Diane, I want
ke a moment and I want to talk about, I want to talk

two things. Okay. I want to talk about your past drug
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Diane Durkin - Direct by Mr. Bouchette 17

use. I_want to talk about Roy Davis.

A Okay.

Q I want you to describe for the Court your background at
least as it relates to your drug use.

A I started using cocaine and marijuana when I was 13.

Q And was this an ongoing addiction or is this something
more kind of marked by sobriety and then relapse?

A I did it for a couple of years and then I went into
Alcoholics Anonymous because my mother was killed by a'drunk
driver.

Q Describe that, as time went on describe how your, your
addictions went.

A I, I continued to do it until I had gotten pregnant with

my daughter and I stopped doing drugs with both pregnancies.

Q Now, were you ever convicted of any drug crime?
A No, sir.
Q Were you ever convicted of any, any crime other than

traffic ticket?

A No, sir.

Q Okay. Now, when you moved here to Horry County in 2015
what was the status of your drug use at that time?

A I was doing heroin.

Q Okay. In the course of using heroin, did you have
occasion to meet an individual named Roy Davis?

A Yes, sir.
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Diane Durkin - Direct by Mr. Bouchette 18

Q Describe the circumstances under which you met Mr. Davis.
A Okay. Well, Mr. Rosenbaum was in the Veterans Hospital,
and we were in the middle of moving from one trailer to
another. So I moved all the furniture to the other trailer,
and then I had called our friend, Kelly Jordan, to see if I
could stay at her house because we -- the electric and I was
by myself. So I really didn’t want to stay there. So I went
to her home, and Mr.‘Davis was there. The two of them was
smoking crack) and they had given me some, and I shot it.

Q All right. Well, let me back up a little bit. This Ms.

Jordan’s house, how far away in relation to your house was her

residence?

A About a quarter mile.

Q Okay. Prior to that night had you met Mr. Davis?

A - No, sir.

Q Had you spoken with him?

A No, sir.

Q Did you know who he was?

A No.

Q Okay. Do you know or do you have any knowledge as to

what the relationship was between Ms. Jordan and Mr. Davis?
A I would imagine it was sexual.
Okay. Do you know one way or another really?

No, not really.

oy O

All right.» Now, I'm sorry, describe for me again was Ms.
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Diane Durkin - Direct by Mr. Bouchette 19

Jordan and Mr. Davis participating in drug use that night as

well?

A

have

farm

Q

Yes, sir.

Okay. And what were they doing?

They were smoking crack.

Okay. And later on that night, did you and Mr. Davis
any occasion to discuss anything other than drug use?
Yes. He had told me I could probably get a job at the
where he was working.

Okay. And did he describe for you what kind of work he

was doing on the farm?

A

Q

He told me that he was driving the tractor on the farm.
Okay. And did working on the farm or this particular
have any interest to you?

Yeah. It had horses on it.

So you were interested in working with the horses?

Yes.

Okay. All right. Now, on that night did you drive Mr.

Davis anywhere?

A

I drove him to a trailer up the road from Ms. Jordan’s

house.

- © B

And was this his residence --
No.
-- to your knowledge?

No. It wasn’t.
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Diane Durkin - Direct by Mr. Bouchette 20

Q .Okay. And so this -- where was this, where was this
third residence that you drove him to in relation to your

house? Approximately how far away was it?

A About a quarter mile, same as Ms. Jordan’s.

o) All these are kind of in the same'general vicinitys
right?

A Yes, sir.

Q All right. Do you know what the purpoée was for driving

to this third residence?

A He wanted to go get more drugs.

Q Okay. And when you drove him to that residence do you
know who lived there?

No.

Did you speak to anybody at the residence?

No.

As you pulled up tell us what happened from there.

- C R © I

Pulled up, he went in and got some crack and we drove

back to Kelly’s house.

Q Is there a reason why Ms. Jordan didn’t drive any?
A - She didn’t have a car.
o] She didn’t have a car at that time, okay. And what

happened when you got back to Ms. Jordan’s house?
A Ms. Jordan and Mr. Davis were smoking crack. I decided
not to smoke.

0 All right. And did you drive Mr. Davis anywhere else
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that night?

A I drove him home to the farm.

Q Okay. And describe that for us. Did he have a residence
there on the property? 1Is that --

A He had said that he had a trailer on the property.

Q Okay. And when you drove him to that trailer did you
notice anything that resembled a farm kind of nearby?

A Horses. There was tobacco leaves. There was a
‘greenhouse.

Q Okay. Did you see -- well, let me ask you this. Once
you dropped Mr., Davis off did you see him later that night?

A No.

Q Okay. I want to talk about the -- what he mentioned was
a potential job on this, on this farm. Do you remember how =~
let me ask you this, did you ever follow up on potentially
getting a job there at the farm?

A Yes. I went to go back to the farm to see if I could

follow up and there was no one there for me to talk to.

Q How many times did you go, in total, did you go to follow
up”?

A At least three.

Q Okay. .And well, you jusﬁ said it, but when was the first

time that you went to get a --
A About a week after.

Q Okay. And were you able to speak with an owner or --
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Diane Durkin - Direct by Mr. Bouchette 22

A There was no one, there was no dne there.

Q There just wasn’t anybody for you to speak to?
A Exactly.
Q

All right. Describe for me the second time that you

went.

A I went around March or, or April.

Q So that would be of 20 -- 20167

A | Yes.

Q Okay. And at that point was there anything different

about the farm?

A There was no tractor, nothing was on, on the farm at all,
but there was a lady there. She had told me the farm had
moved.

Q Okay. All right. And was there any general description

given as to where the farm had moved to or at least the

farming operations?

A The lady told me it was about a quarter a mile -- about a
mile and a half, excuse me, down the road.

Q Did you, did you follow up at least as to where she
described the farm had moved to? |

A I drove the mile and a half to find the farm, and I did
find it, but there was no one there.

Q Okay. And again, now, did you, did you see the evidence
of a, of a farming operation in term of equipment and --

A Yes. I saw the tractor and the horses.
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Diane Durkin - Direct by Mr. Bouchette 23
Was there anybody for you to speak to?

No.

Q
A
Q So we’re now in March or April of 2016; is that right?
A Yes.

Q

All right. Now, at this point had you seen Roy since

August of 2015, that night?

A No, sir.

Q Had you and he had any discussions since August of 20157
A No, sir.

Q All right. So you went -- tell me when was the third

time that you went back to the farm to follow up?

A In July.

0 That’s July of 20162

A Yes, sir.

Q Was that July il“ﬂ 20167

A Yes, sir.

Q Diane, I want you to, to tell us what you remember doing
on July 11™, 2016, from the time you woke up in the morning

until the late evening.

A I got up. I, I believe it was about seven a.m. I put
the coffee on. I made breakfast, which I normally do. We had
eaten breakfast. I cleaned up everything. I started.doing
things around the house, and it seemed that the day went by
fast.

Q Okay.
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Diane Durkin - Direct by Mr. Bouchette ' 24

A And that’s when Mr. Rosenbaum told me he was going out
and that was around three, three p.m., I believe.

Q Okay. And what, what did you do at that point?

A I told him I was going out food shopping.

Q And what did you do then?

A I went to the food store. I came home. I put the
groceries away. I sat down, and Mr. Rosenbaum was -- has been
bugging me to get a job. So the thought about the farm seemed
like the potential thing to do. So I went back again to the
farm.

Q Let me, let me stop you there. By the time you decided
to go on your third inquiry to the farm approximately what

time of day was this?

A Around seven.

Q Okay. But given that this was July, was it still light
out? |

A Yes.

0 Okay. All right. So I’'m sorry. Finish from there,
whenever you went to go follow up on the farm for the third

time what happened then?

A I had met Mr. Hucks.

Q Okay. So when it -- did you ask Mr. Hucks about a job?
A Yes.

0 Did he say he had anything available?

A He told me he would see what he could do for me.
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Q Okay. What happened after you concluded your
conversation with Mr. Hucks? |

A Mr. Hucks had.drove off the property and that’s when Roy
had waved at me. I guess he recognized the car,.

Q Okay. And what was Roy doing at that point?

A He was driving the tractor.

Q Okay. So when he waved you down what did you do from
then?

A I stopped the car. I didn’t even move the car. He said,

“I'm getting off work. Can you give me a ride?”

Q Okay. And again, had you seen Roy since August -- at
this point had you seen Roy since August of 2015?

A No.

Q Okay. All right. And did you see any problem with
giving Roy a ride home at that point?

A No.

Q Now, tell me during this time period were you on the
phone with Mr. Rosenbaum?

A Yes.

Q Is it safe to say that you and he throughout the day if

you’ re not. in each other’s presence call each other on the

phone --
A Yes.
Q You all talk a lot, is that right, with each other?

A Uh-huh.
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Q On the phone?

A Yes.

Q Okay. At least during the time when, when Roy got into
the vehicle were you on the phone with Mr. Rosenbaum?

A Yes.

Q Okay. Now, once he got into the car did he ask you for

anything else?

A He asked me for $20.

Q Okay. Did you find that at all kind of strange?

y: Well, considering he was working, and I'm -- I wasn't,
yeah.

Q Okay. But given your past exposure to him and given the

fact that it was a denomination of $20, did you have a
suspicion as to what it was to be used for?

A Yeah. I kind of figured it would be for drugs.

Q Okay. All right. But with that being the case, did you
ultimately loan him the $20?

Yes.

Okay. Did you‘have the cash on you?

No.

Okay. So tell us what happened next.

I went to the gas station and took the 20 out of the ATM.
And what happened from there?

He asked, had asked me to drive him someplace else.

(ORI O T S - © B -

And where was the location that you drove him and dropped
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him off, dropped.him off at?

A I dropped him off at the trailer around the corner from
my home where he had previously bought crack.

0 Okay. This was the same location which you had driven
him to back in August in 20157

A Yes, sir.

Q Okay. All right. Now, at this, at this point was there

ever any conversation regarding him purchasing drugs on your

behalf?

A No.

Q Did you give him any money to buy drugs for you?

A No.

Q Okay. And one more time, how far is, generally speaking,

is this location from your residence?

A About a quarter mile.
0 Okay. So it’'s safe to say it’s walking distance?
A Yes, sir.

Q All right. At this point did you speak to anybody at

this location?

A No.
Q Did you see anybody come in or out?
A No.

Q When you dropped him off did you make any plans or make
any -- have any discussions with him regarding seeing Roy

later on that night or even at some later date?
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A No.
Q Okay. Once you dropped him off, what was your impression

as to what Roy was going to be doing when you dropped him off?

A Probably doing drugs in that house.

Q All right. Now, what happened after you dropped him off?
A I went home.

Q Okay. Tell us what happened from there.

A I, I walked in my house. I went into the guest room

which is where I keep my clothes, and I had done laundry
during the day. So I started folding all the clothes.

Q Okay.

A And about 15 minutes later I heard a knock at the door.
So I went to check who it was and it was Roy.

Q Okay. Did you find this odd at all, strange at all?

A Yeah.

Q Did you notice anything about his demeanor at that point?
A He was sweaty and like looked kind of angry, agitated.

Q Okay. All right. What did he say whenever you opened

the door?

A He asked me for a ride home.
Q Okay. And what was your response?
A I told him no because I was already home, I had been out

and I'm tired, I want to stay home.
Q  So he wanted ybu to drive him back towards the farm?

A Yeah.
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Q Got you.

A No.

Q All right. Did he ask you for anything else?

A He asked me for a glass of water.

Q Okay. Did you comply with that?

A I gave him the glass of water. I told him to come inside

because it was hot out.

0 Okay. All right. And where did you get the glass of

water in relation to your == the inside of your home?
A It was in the kitchen. He was standing in front of the
counter.

Q Okay. When you gave him the glass of water what did you
do then? |
A I went back into the bedroom to finish folding the
clothes.

Q Okay. All right. Diane, tell us what happened when you
reentered the living room and the kitchen area from your
bedroom. What happened at that point?

A When I reentered the kitchen area Roy was completely
naked.

Q Okay. And what did you do at that point?

A I told him to get the fuck out, excuse my language, but
you know.

o} Okay. All right. And what was his response?

A He told me, “Give me that pussy.”
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Q Okay. Tell us what happened from there.

A He -- I told him no. He had clocked me in the eye,
backhanded me across the face and I fell onto the mattress and
that’s when he got on top of me and I was kicking and
screaming trying to get him off.

Q Okay. Now, I want to talk a little bit about the
position of the mattress. Describe for us the furniture
layout in the living room of your home.

A We have a couch and then we have a coffee table and then
there’s a mattress on the floor because we only had one
television. So if we get tired of sitting on the couch we
would just fall asleep on the mattress.

Q So the mattress and the couch kiﬁd of butt up to each
other is that fair to say?

Yes.

Do you recall where he struck you in the face?

He struck me over here (indicating).

Anywhere else?

In my left eye.

LO R - © B . © B -

Diane, do you recall having your photograph taken the
night you were arrested on these charges?

A Yes, sir.

Q Okay. And did you see that photograph whenever they took
it of you?

A Yes.
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Q Okay. I'm going to show you a photograph. Now, do you

recognize that photograph?

A Yes.
Q Is that your mug shot?
A Yes.

MR. BOUCHETTE: I want to pre-mark this as Defendant
Durkin’s Exhibit One. |

THE COURT: All right.

MR. BOUCHETTE: Move to admit Defendant Durkin’s Exhibit
One into evidence.

THE COURT: Any objection?

MS. LIVESAY: Without objection, Your Honor.

THE COURT: All right. Any objection?

MR. HYMAN: No, Your Honor.

THE COURT: All right. Defendant Durkin Exhibit One
admitted into evidence without objection.

{Defendant Durkin’s Exhibit Number One [Photograph]
admitted into evidence for purposes of motion hearing.)
BY MR. BOUCHETTE:
Q Diane, I want you to -- as you look at this photograph
here, this is on your left-hand side sort of my right-hand

side as we’re looking at it.

A Yes.
Q On your left eye do you see a, a bruising or a
discoloration?
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A Yes, sir.

Q Okay. Did you have that prior to July 11" of 20162

A  No, sir.

Q And was that caused by the, by the striking that Roy

Davis delivered to you at that time?

A Yes, sir.

Q Diane, at this peint I want you to describe for us what
your state of mind was.

A I was in shock. I didn’t know what to do. I thought he
was either going to kill me or rape me.

And what happened at that point?

I was screaming profusely trying to get him off.

Okay.

And --

He was completely naked at this point?

Yes.

ORI o I R S - o)

How about you, were you in any status of being partially
clothed or were you fully clothed?

A I was fully clothed but he ripped my shirt.

Q Okay. Ali right. Now, what happened from there?

A I kept screaming and éursing trying to get him away and
that’s when Mr. Rosenbaum came through the back door. We
always kept a baseball bat on the back porch because we had a
dog and Mr. Rosenbaum used to hit balls for the dog.

Q Okay. Is it fair to say that the next several minutes or
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hour or so is, is fairly difficult for you to remember?

A Yeah. It went, it went really fast.

Q Okay. I just -- I want you to tell me what you can
remember about the time ~-- from the time Jimmy comes in until
the time the police arrive.

A Jimmy --

Q And for the record, when I say Jimmy I’'m referring to

James Rosenbaum.

A I know.

Q Very good. Tell us what you remember about from the time
Jimmy --

A Jimmy came in. Somehow he got Roy off of me and somehow

Roy got the bat from Jimmy and clocked Jimmy in the leg and
Jimmy fell on top of Roy and I somehow got the bat. Those two
were fighting back and forth. I had called 9211 and then Roy
was on the, on the mattress, and Jimmy was, I guess he -- them
two were fighting back and forth at the time.

Q Now, was this, was this struggle confined to the'living

room area or were they going in other rooms as well?

A They -- well, the living room and the kitchen is one big
room.
Q Okay.

A So basically like half and half.
Q Okay. Now, at some point do you recall Jimmy kind of

pulled Roy down? Do you recall that?



24

10

11

12.

13
14
15
16
17
18
19
20
21
22
23
24

25

(OT - o B R ©

Diane Durkin - Direct by Mr. Bouchette 34
A Yes.
Q Okay. And at -- is it safe to say that at some point Roy

broke free and they began fighting again?

A Yes.

Q Okay. You mentioned a moment ago that you had at some
point come into possession of the bat. Tell me about that.
Do you know which hand you were holding the bat?

I was holding it in my left hand.

Okay. And what was in your right hand?

The, the phone,

Okay. Are you right-handed?

Yes, sir.

Okay. So you had the bat in the left hand and you’re on

the phone with 911 with your right hand; is that right?

A Yes, sir.

Q Okay. Do you recall ever striking Roy Davis with the
bat?

A I recall striking him in the legs and the groin.

Q Okay. All right. Do you recall striking him either in
the head or in the chest or stomach area --

A No. '

Q -- with therbat at any point? Did you strike him with
any other objects to the head or to the chest?

A No, sir.

Q Diane, what happened after the police arrived?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

Diane Durkin - Direct by Mr. Bouchette 35

A The police told us both to sit on the couch.

Q And how long were you there?

A I, T --

Q Or how long did that last, I guess a better way to say?
A About five minutes it seemed.

Q Okay. Now, did they take you from your house to the
hospital? |

A No. They took us straight to the police station.

Q Okay. Do. you remember speaking with Detectives Hemingway
and Detectives Thompson?

A Yes, sir.

Q Describe for us sort of at this point what your state of
mind was when you —-

A I was =--

Q —-— the interrogations began with Detective Hemingway and
Detective Thompson.

A I was in shock and exhausted.

Q At this point, you said you had woken up around seven
that morning. Do you have any idea what time it was by the

time you got to the police station?

A No.
Q Is it safe to say it was late at night?
A Yes.

Q All right. Whenever you spoke with the detectives did

"you -- excuse me -- did you tell them that you had been
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attacked by Roy?

A Yes.

0 Did you tell them that Roy had struck you multiple times
in the face? |

A Yes.

Q Did you tell the detectives that he threw you to the

ground?

A Yes.

Q Did you tell them that you were in fear for your personal
safety?

A Yes.

0) All right. Now, in the course of those discussions is

there some information maybe that you told them that was not
entirely accurate?

A Yes.

Q For example, I believe you mentioned to them that you had
not known Roy previously to this evening; correct?

A Yes.

Q Explain to the Court or tell the Court why that ended up
being the case.

A Because 1 aidn’t want Mr. Rosenbaum or the police to
think that I was having an affair with Mr. Davis.

Q And the -- and it had been how long since you had last
seen him?

A A long time.
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0 Was it that August 2015 date?

A Yes.

Q All right. You know, you also mentioned, I believe, at
some point during your discussions, I believe you mentioned
that Roy came in and pulled out a crack pipe. Do you remember
telling them that?

A Yes.

Q Okay. But have you now come to learn that there was no
crack pipe?

A Yes.

Q Okay. So again, Diane, the question is why did you tell
them there was -- that he pulled out a crack pipe that night?
A Because I figured if I tell them stuff that they’d want
to hear they’d let me go.

Q Okay. At this point how late —- well, let me ask you
this, did you feel that you had a choice in being able to
answer their questions or not answer their questions?

A No.

Q Okay. Did you feel that you had a right to leave or to
stop the interrogation at that point?

A No. Because they kept me there, so.

Q Okay. Well, is it safe, is it safe to say then that you
were looking for any means in which to end the interrogation
and presumably go home?

A Yes.
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Q Would that be safe to say?

A Yes.

Q Got you. And you also towards the end of your interview

I believe you also mentioned or you stated that you had smoked

crack with Roy that night. Do you remember that?

A Yes.

Q Okay. Was that true?

A No.

Q Had you told Detectives Thompson and Hemingway earlier in

the evening that you had not, in fact, smoked crack with Roy
that evening?

A I think so.

Q Had you -- let me say it - again, had- you asked them or had
you told them earlier in the evening that you and he did not

smoke crack together? 1Is that correct?

A Yes.

0 Now, did you offer to take a drug test that night --
A Yes.

Q -— a blood test?

A Yes.

Q Okay. You did offer to do that? Did they ultimately

submit you to a blood test?
A No.
Q To finish up, I want to make just a couple of things

clear on that night, were there any arrangements or plans or
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anything between youAand Roy or anyAdiscussions for him to
meet up with you at your residence on July 11*® of 20167?
A No, sir.
Q When he showed up at your house, had you discussed or
implied or insinuated in any way, shape or form that you were
interested in a sexual encounter that evening?
A No.
Q | Okay. Once he was in your house, and you found him
éompletély naked?

Yes.

At that point did he physically grab you?

A
Q
A Yes.
Q Did he throw you.te the ground?
A Yes.
Q He caused the bruising to your eye which is shown in
Exhibit One?
A Yes.
Q At that point were you in fear for your physical safety
and/or life?
A Yes.
MR. BOUCHETTE: One moment, Your Honor.
THE COURT: All right.
MR. BOUCHETTE: No further questions at this time. The

Defense would move to play the 911 video, submit that as

Defendant’s Exhibit Two.
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THE CQURT: They want to play the 911. Any objection at
this point in time?

MS. LIVESAY: He just needs to put it in, Judge. I got
no objection to it if he wants to play it.

THE COURT: All right. Let’s get it marked, put it in
and then we -- are you through with this?

MR. BOUCHETTE: Well, I’'d like --

'~ THE COURT: Oh, okay. So you want to --

MR. BOUCHETTE: == I’'d like to play the‘audio and then
she can --

THE COURT: All right. Let’s get the 911 call
identified. Have we got it? Is it on a disk or --

MR. HYMAN: Judge, I have it on a disk, but I also have
it on my computer.

THE COURT: Well, let’s -- well, let’s get the disk
marked as an exhibit, introduce it into evidence and then we
can publish it.

MS. LIVESAY: I can play it, Judge. We got it right
here, and we --

MR. HYMAN: I -- I've got --

THE COURT: We’ ve got to get it marked and -- we got to
get it marked as an exhibit first.

(Mr. Hyman and Ms. Livesay confer. Court and court
reporter confer.)

THE COURT: Okay. You need to have a -- we got an
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envelope or something that we keep it in?

MR. BOUCHETTE: I got a -- I can put it in an envelope,
Judge.

THE COURT: Yeah. Let’s do it that way.

(911 call played in open court.)

THE COURT: Hold it. Wait a minute. We'’ve got to get
the --

MR. HYMAN: I'm, I'm sorry, Your Honor.

THE COURT: Okay.

MR. HYMAN: I was just trying to open it and it
automatically started playing.

THE COURT: All right. So this is Defendant Durkin’s
Exhibit Two?

MR. BOUCHETTE: That’s correct.

THE COURT: Any objection?

MS. LIVESAY: No, sir.

THE COURT: All right. Defendant Durkin’s Exhibit Number
Two admitted into evidence without objection.

(Defendant Durkin’s Exhibit Number Two [911 Call]
appropriately marked and admitted into evidence for purposes
of motion hearing.)

THE COURT: All right. You can publish it.

(Defendant Durkin’s Exhibit Number Two played in open
court.)

BY MR. BOUCHETTE:
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Q Diane, do you recognize your voice on that video?
A Yes.
Q Audio rather?
A Yes.
o] Do you recall saying everything that was said on the
audio? |
A I don't remember all of it, no.
Q All right. Now, that video was almost 20 some odd minutes
long. Do you remember the altercation lasting that long?
A I don't remember it lasting that long, no, which
everything went by so fast.

MR. BOUCHETTE: No further questions of this witness at
this time, Your Honor.

THE COURT: All right. Cross examination.

MS. LIVESAY: Thank you, Judge.

CROSS EXAMINATION

BY MS. LIVESAY:
Ms. Durkin, that was a bat being used in that 911 tape?
Yes.
Okay. And you used a bat on him?
Yes.
I'm éorry?
Yes.

Okay. And Jimmy Rosenbaum used a bat on him; correct?

- O O 2 C I N O

I think so. He came in and got him off me.
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Q You don't know if he used a bat or not but you know for
sure you used it?
A I used it on -- hit him in the groin and legs.
Q Give me one second.
A Uh-huh.
MS. LIVESAY: Oh, it’s -- okay, State’s Two.
BY MS. LIVESAY:

Q Ms. Rosenbaum [sic], I’m showing you what’s been marked

MR. BOUCHETTE: Objection, Your Honor.
A Excuse me.

THE COURT: Hold it.

MR. BOUCHETTE: Yes, Your Honor. This is State’s Two.
What was State’s One?

MS. LIVESAY: State’s One was the discovery from earlier.

MR. BOUCHETTE: Okay.

THE COURT: But it’s --

MR. HYMAN: Okay.

MS. LIVESAY: The discovery, putting that in and we turn
it over in October.

THE COURT: Oh, from the motion hearing earlier.

MS. LIVESAY: Yes, sir. Yes, sir.

MR. BOUCHETTE: 'Okay. That’s fine.

THE COURT: Oh, okay. All right. All right. Go ahead.

MS. LIVESAY: Okay.
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BY MS., LIVESAY:

Q This is State’s Exhibit Two.
A Excuse me. You called me Ms. Rosenpbaum. It’s Ms.
Durkin.

Okay. You recognize this?

Yes.

Okay. 1Is this the bat you used on Roy?

I believe so.

I'm sorry?

I believe so.

You believe so. Where was this bat kept in the house?
It wasn’t in the house. It w