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INTRODUCTION
This Court issued Opinion No. 2020-UP-132 which was filed May 6, 2020, However,
Appellant was not notified of this decision, via email, or by any other means, until the Notice of
Remittitur was emailed on June 11, 2020. Appellant asserts that the due process guarantees of the
Constitutions of the United States and of South Carolina preclude commencement of the time for filing
a petition for rehearing before Appellant is given notice of the decision. The 15 day time period
provided under Rule 221 was extended by 20 days pursuant to The South Carolina Supreme Court's

Order No. 2020-000447 dated March 20, 2020, in Item (LX),

ARGUMENT FOR REHEARING
The court overlooked or misapprehended the authority of Johnson v. 5.C. National Bank
and Plantation Federal v. Gray which hold that a counterclaim that affects the enforceability of a
morigage is compulsory and triable by jury,

" As to issye of whether the cnuﬁterclaims ate triable by a jury, there is no question that these are
compuisory legal counterclaims. An action for breach of the mortgage contract that is the subject of the
foreclosure, and claims related to Plaintiffs failures to meet its obligations in servicing the mortgage
that is the subject of the foreclosure, and Plaintiff's failure to provide accurate information to the court
in hearings related to the foreclosure as to the amount of its debt and status of the account are
prototypical examples of ¢laims which are so closely related to the foreclosure that they are
compulsory legal counterclaims.

The Gray Case
In Plantation Federal Bank v. Gray, 401 8.C. 507 (S.C. App. 2013) the Court of Appeals
considered issues similar o the present case and found that the master in equity proceeding with a

foreclosure sale of a vacant lot was emoneous. The Court of Appeals noted that the allegations of



Gray’s counterclaims, which included a breach of contract claim, “involve questions of fact that will
most certainly arise in the foreclosure action, especially when considered in light of Gray’s defenses to
the foreclosure action, including unclean hands (emphasis added).

The Special Referee discounted the Gray case because “the compulsory nature of the
morigagee's counterclaims in Gray was not disputed”. This assertion, which is ot clear from a reading
of the opinion, would still mean that each of the opposing attorney's had concluded that claims which
were analogous to the counterclaims in this action were compulsory, and the appellate court adopted
this conclusion without a caveat as to any doubts about its correctness.

In Gray, the attorneys and the court all recognized that application of the principles of Jokhnson
v. 8.C. National Bank, 292 S.C. 51, 354 S.E. 2d 895 (1987) to a counterclaim for breach of the
mortgage contract was compulsory and required a trial by jury. It was error for the Special Referee to
reach the opposite conclusion and it was erroneous for this Court to conclude that the counterclaims are
permissive.

CONCLUSION

For the foregoing reasons, this Court should grant rehearing, and the Order of the Special

Referee should be reversed and the case remanded to Lexington County, with instructions to transfer

the case to the jury roster for trial of the Counterclairns first and then retum the case to the Special

Respe(jfully submitted, w W
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Referee to hear the merits of the foreclosure case.
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