
THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

________________________________ 

APPEAL FROM SUMTER COUNTY 
Court of General Sessions 

R. Ferrell Cothran Jr., Circuit Court Judge
________________________ 

Appellate Case No. 2019-000292 
________________________ 

The State, ................................................................................... Respondent, 

v. 

Shawn Douglas Custer, ................................................................. Appellant. 
____________________ 

MOTION TO RECALL THE REMITTITUR 
____________________  

Shawn Custer moves this Court for an order recalling the remittitur because this 

Court mistakenly dismissed this appeal because Mr. Custer did not order the transcript, 

when Mr. Custer, in fact, did order the transcript.   

I. PROCEDURAL HISTORY.

On February 15, 2019, following a conviction by a jury for receiving stolen goods,

value greater than $10,000.00, the Honorable R. Ferrell Cothran Jr. sentenced Mr. Custer 

to seven years, provided on the service of time served, the balance is suspended with 

probation for three years.  On February 20, 2019, through trial counsel, Mr. Custer appealed 

his conviction to this Court.   

On March 22, 2019, the Appellate Defense Division of the South Carolina 

Commission on Indigent Defense moved to extend time to order the trial transcript.  On 

March 27, 2019, this Court granted that motion.   
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On April 17, 2910, Appellate Defense notified this Court it had not received an 

Affidavit of Indigency from Mr. Custer.   

On April 29, 2019, this Court wrote Mr. Custer’s trial counsel, informed him he 

remained counsel of record, and allowed ten days to order the transcript.  On May 8, 2019, 

Mr. Custer’s trial counsel moved to be relieved as counsel.  Also on May 8, 2019, Mr. 

Custer’s trial counsel provided evidence that Mr. Custer had ordered the transcript on 

March 5, 2019, along with correspondence from the court reporter to Mr. Custer regarding 

payment for the transcript.  Exhibit A.   

On June 3, 2019, Court Administration granted the court reporter an extension of 

time to complete the transcript.  On July 3, 2019, the court reporter certified the transcript.  

Exhibit B.    

On June 28, 2019, the Court requested Mr. Custer’s trial counsel provide an update 

on Mr. Custer’s status of completing the Affidavit of Indigency.  On July 8, 2019, Mr. 

Custer’s trial counsel provided an update and informed this Court Mr. Custer “intends on 

eventually retaining private counsel for his appeal.”   

On July 31, 2019, this Court granted Mr. Custer’s trial counsel’s motion to be 

relieved and allowed Mr. Custer thirty days to retain counsel.  By written orders dated 

October 28, 2019 and November 19, 2019, this Court extended the deadline for Mr. Custer 

to retain counsel.   

On January 11, 2020, this Court wrote Mr. Custer, informed him the Court 

considered him to be pro se, and allowed him ten days to order the transcript.  Mr. Custer, 

however, had already ordered the transcript on March 5, 2019 (Exhibit A), and the court 

reporter certified the transcript on July 3, 2019 (Exhibit B).   
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By written order dated April 24, 2020, this Court dismissed Mr. Custer’s appeal 

because he had “failed to timely order the transcript, as required by Rule 207(a) of the 

South Carolina Appellate Court Rules and this Court’s letter dated January 22, 2020.”  The 

remittitur issued on June 8, 2020.  Mr. Custer, however, states he never received the order 

of dismissal or remittitur.  Exhibit C.   

II. DISCUSSION.  

This Court has discretion to “exercise[e] the unusual power of recalling the 

remittitur after it has been sent down” based on “a very strong showing would be required 

that the remittitur was sent down through some mistake or inadvertence on the part of this 

court or its officer.”  State v. Barnes, 413 S.C. 1, 4, 774 S.E.2d 454, 456 (2015) (citing 

State v. Keels, 39 S.C. 553, 17 S.E. 802 (1893)).  Here, this Court dismissed this appeal 

because Mr. Custer did not order the transcript, even though this Court’s records reflect he 

did order the transcript.   

Mr. Custer acknowledges his role in the miscommunication between him and this 

Court.  He has made provisions to retain undersigned counsel to represent him in this 

appeal, if this Court exercises its discretion to recall the remittitur.   

Additionally, when deciding whether to exercise its discretion to recall the 

remittitur, Mr. Custer respectfully requests this Court consider the ongoing ramifications 

of the COVID-19 pandemic.   

 

(conclusion on next page) 
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III. CONCLUSION.  

For the foregoing reasons, Shawn Custer respectfully requests this Court exercise 

is discretion and issue an order recalling the remittitur.  

IT IS SO MOVED. 

Respectfully Submitted,  
 
By s/E. Charles Grose, Jr.  
 

E. Charles Grose, Jr. 
S.C. Bar Number 66063 
The Grose Law Firm, LLC 
404 Main Street 
Greenwood, SC 29646 
(864) 538-4466 
(864) 538-4405 (fax) 
Email:  charles@groselawfirm.com 

 
      Attorney for Appellant Shawn Custer 
July 21, 2020 
Greenwood, South Carolina 
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