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THE STATE OF SOUTH CAROLINA
In The Court of Appeals SC COUF’[ of Appeals

APPEAL FROM SUMTER COUNTY
Court of General Sessions
R. Ferrell Cothran Jr., Circuit Court Judge

Appellate Case No. 2019-000292

THE StALE, .nvveeeiieiieeiiee ettt e Respondent,

Shawn Douglas CUSLET, .........cccveeriieiiierieeiieie e Appellant.

MOTION TO RECALL THE REMITTITUR

Shawn Custer moves this Court for an order recalling the remittitur because this
Court mistakenly dismissed this appeal because Mr. Custer did not order the transcript,
when Mr. Custer, in fact, did order the transcript.

I. PROCEDURAL HISTORY.

On February 15, 2019, following a conviction by a jury for receiving stolen goods,
value greater than $10,000.00, the Honorable R. Ferrell Cothran Jr. sentenced Mr. Custer
to seven years, provided on the service of time served, the balance is suspended with
probation for three years. On February 20, 2019, through trial counsel, Mr. Custer appealed
his conviction to this Court.

On March 22, 2019, the Appellate Defense Division of the South Carolina
Commission on Indigent Defense moved to extend time to order the trial transcript. On

March 27, 2019, this Court granted that motion.



On April 17, 2910, Appellate Defense notified this Court it had not received an
Affidavit of Indigency from Mr. Custer.

On April 29, 2019, this Court wrote Mr. Custer’s trial counsel, informed him he
remained counsel of record, and allowed ten days to order the transcript. On May 8, 2019,
Mr. Custer’s trial counsel moved to be relieved as counsel. Also on May 8, 2019, Mr.
Custer’s trial counsel provided evidence that Mr. Custer had ordered the transcript on
March 5, 2019, along with correspondence from the court reporter to Mr. Custer regarding
payment for the transcript. Exhibit A.

On June 3, 2019, Court Administration granted the court reporter an extension of
time to complete the transcript. On July 3, 2019, the court reporter certified the transcript.
Exhibit B.

On June 28, 2019, the Court requested Mr. Custer’s trial counsel provide an update
on Mr. Custer’s status of completing the Affidavit of Indigency. On July 8, 2019, Mr.
Custer’s trial counsel provided an update and informed this Court Mr. Custer “intends on
eventually retaining private counsel for his appeal.”

On July 31, 2019, this Court granted Mr. Custer’s trial counsel’s motion to be
relieved and allowed Mr. Custer thirty days to retain counsel. By written orders dated
October 28, 2019 and November 19, 2019, this Court extended the deadline for Mr. Custer
to retain counsel.

On January 11, 2020, this Court wrote Mr. Custer, informed him the Court
considered him to be pro se, and allowed him ten days to order the transcript. Mr. Custer,
however, had already ordered the transcript on March 5, 2019 (Exhibit A), and the court

reporter certified the transcript on July 3, 2019 (Exhibit B).



By written order dated April 24, 2020, this Court dismissed Mr. Custer’s appeal
because he had “failed to timely order the transcript, as required by Rule 207(a) of the
South Carolina Appellate Court Rules and this Court’s letter dated January 22, 2020.” The
remittitur issued on June 8, 2020. Mr. Custer, however, states he never received the order
of dismissal or remittitur. Exhibit C.

II. DISCUSSION.

This Court has discretion to “exercise[e] the unusual power of recalling the
remittitur after it has been sent down” based on ““a very strong showing would be required
that the remittitur was sent down through some mistake or inadvertence on the part of this
court or its officer.” State v. Barnes, 413 S.C. 1, 4, 774 S.E.2d 454, 456 (2015) (citing
State v. Keels, 39 S.C. 553, 17 S.E. 802 (1893)). Here, this Court dismissed this appeal
because Mr. Custer did not order the transcript, even though this Court’s records reflect he
did order the transcript.

Mr. Custer acknowledges his role in the miscommunication between him and this
Court. He has made provisions to retain undersigned counsel to represent him in this
appeal, if this Court exercises its discretion to recall the remittitur.

Additionally, when deciding whether to exercise its discretion to recall the
remittitur, Mr. Custer respectfully requests this Court consider the ongoing ramifications

of the COVID-19 pandemic.

(conclusion on next page)



III. CONCLUSION.
For the foregoing reasons, Shawn Custer respectfully requests this Court exercise
is discretion and issue an order recalling the remittitur.
IT IS SO MOVED.
Respectfully Submitted,

By s/E. Charles Grose, Jr.

E. Charles Grose, Jr.

S.C. Bar Number 66063

The Grose Law Firm, LLC

404 Main Street

Greenwood, SC 29646

(864) 538-4466

(864) 538-4405 (fax)

Email: charles@groselawfirm.com

Attorney for Appellant Shawn Custer
July 21, 2020

Greenwood, South Carolina
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I certify that I have served the Initial Reply Brief of Appellant on the State of South
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William M. Blitch, Jr. , Esquire
Office of the Attorney General
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(864) 538-4466

E-mail: charles@groselawfirm.com

July 21, 2020
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State of South Caroling
The Circuit Court of the Third Jubicial Civeuit

2216 Timberlane Drive

Frances B. Ray Florence, SC 29506

Registered
Professional
Reporter

March 9, 2019

Mr. Shawn Custer . T ECHTVIET S
2960 Ben Sanders Road i ‘ L“LVLB
Dalzell, SC 29040 MAY 08 2019

Re: State of SC v. Shawn D. CLjster SC Court of AQQG’E’JS

Dear Mr. Custer,

I have received your request for the transcript of the above hearing . The
transcript you request is approximately 400 pages. The cost of the transcript is $4.25 a
page. The total amount due is $1700. Pursuant to Rule 607 the total amount
indicated above is due for the transcript you have requested. Upon receipt of the
amount due, the remaining balance due or to be refunded will be settled. Under the
South Carolina Court Rules a court reporter has 60 days from the date of request to
complete the transcript. In this instance, the 60 day period will be determined based on
the date the total amount due has been received. You will be notified if any extensions
are approved by Court Administration beyond 60 days.

Payment of $1700 is to be made to me by MONEY ORDER ONLY mailed to the above
address. NO checks are accepted. Once payment is received, your request will be
placed in line for production.

Kindly,

Frances B. Ray, RPR



Transcript Reqhest Form

Pursuant to Rule 207 and 607 of the South Carolina Appellate Court Rules, the transcribed paper copy is
the official record of court proceedings. You may request a transcript by completing this form and emailing
it to the Court Reporter and to South Carolina Court Administration at transcripts@sccourts.org. Click here
for instructions on how to find the court reporter's email and mailing addresses. Once the court reporter
receives your request, it will be processed pursuant to Rule 207 and 607 of the SCACR. Rule 607(h) governs
the fees for transcripts, which are not provided for free or at reduced rates to any party. Please send by mail
a money order or certified bank check to the court reporter in order to obtain the transcript. Some court
reporters may accept personal checks. Please check with the court reporter to see if this option is available.
Once your request is received, you will receive a copy of this form with the bottom portion completed.
Please promptly submit your payment in order for the transcript to be provided. If you need to cancel the
transcript request for any reason, you are responsible for paying for the pages of the transcript that have
already been completed at the time of the cancellation.

| ’ ‘ Requestor S Informatlon
Full Name .| Phone Number Email Address
Shawn Douglas Custer 809-795-7732 Stonecoldgeneral@gmail.com
Mailing Address _ City T State Zip Code
2960 Ben Sanders Rd, , Dalzell SC 29040
. . ..o .. o “Transeript Information -~ - . T
Docket Number Case Captlon (i.e. State v. John Doe or Smxth v. Smlth)
2016-GS-43-0911 State V. Shawn Douglas Custer
Date(s) of Proceeding Circuit X' County
Feb 13-15, 2019 Family [ ] Sumter
Presiding Judge Expedited ~ Yes [ |
R. Ferrell Cothran ' No X
Court Reporter(s) Opposing Counsel
Frances B. Ray ' Patrick M. Killen
Requestor’s Signature:_ Shawn Douglas Custer ~ Date: March 5, 2019

(Typed name will serve as signature)

Note: If you are ordering a transcript pursuant to Rule 207(a)(1), SCACR, you must contempor aneously
furnish all parties, the Office of Court Administration, and the clerk of the appellate court with copies of
all correspondence with the court reporter. .

_For Court Reporter Use Only

Full Na.i{é — | Date Received Emall Address

Notice of Estimate to Requestor Party
Date: Number of Pages: Estimated Amount

Mailing Address for Payment City State Zip Code

SCCA 800 (1/2019)
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STATE OF SOUTH CAROLINA)
COUNTY OF SUMTER

COURT OF GENERAL SESSTIONS

STATE: OF SOUTH CAROLINA)
STATE, )

TRANSCRIPT OF RECORD
Ve ) 16-GS-43-0911

SHAWN D. CUSTER, )
DEFENDANT. )

February 13-15, 2019
Sumter, South Carolina

BEFORE:
THE HONORABLE R. FERRELL COTHRAN, JR., JUDGE;
AND JURY
APPEARANCES:
EDGAR R. DONNALD, JR., ESQ.
Assistant Solicitor

PATRICK M. KILIEN, ESQ.
Attorney for Defendant

FRANCES B. RAY, RPR
Circuit Court Reporter




CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA)
COUNTY OF FLORENCE

I, FRANCES B. RAY, Registered Professional
Reporter (RPR), court reporter for the State of
South Carolina, Third Judicial Circuit, do hereby
certify that the foregoing proceeding is a
stenographic report and was transcribed through
computer—aided transcription; that the foregoing
transcript contains a true record of the
proceedings.

I further certify that I am neither
counsel for, nor related to ﬁor enployed by any of
the parties connected to the action, nor am I
financially interested in the action.

Witness my hand at Florence, South
Carolina, this 3rd day of July, 20109.

\ﬁﬂcwo /97 ZOL@\/

FRANCES B. RAY, RPR
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Affidavit of Shawn Cutter

Shawn Cutter, being first duly sworn, swears and affirms that the following is true
to the best of my knowledge:

1) I am the appellant in this matter.

2) I never received copies of the order of dismissal or remittitur in the mail or
by email. 1 was not aware the Court of Appeals dismissed my appeal until Mr. Grose *
informed me the appeal had been dismissed and the remittitur had been sent. .

3) I have made provision for Mr. Grose to represent me in this appeal if the

Court of Appeals recalls the remitter and reinstates the appeal.

% “ ~

- ;
ShawiCufiters____~

Further affiant sayeth naught.

Sworn to and subscribed before me

this % %\?* day \/\)\\)\\ ,2020
e 5;4’./,/ lowl

NOTARY PUBLIC FOR SOUTH CAROLINA

~ Vie-a ‘vm Commission Expires:}\)\\)\ \/3\\/)1\()?\\0






