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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNT;Y"QF LANCASTER ~ FOR THE SIXTH JUDIQA!_)-‘\Q:.‘.CIRCU!T
Buﬁalo'greek Investments, Inc., Case No. 2019-CP-29-00617
- | Plaintiff, |
v | ORDER VACATING FORECLOSURE

AND SETTING ASIDE .{UDIQIAL SALE
R ECEIVE]Y
JUL 16 2020

Stephe,n H. Pettus a/k/a Stephen Pettus
and Christopher Gravley,

Defendants.

SC Court of Appeals

Thrs matter came before the Court on January 22, 2020, for heanng on the Motion
to Vacate Foreclosure Sale, which was filed by Defendants on November 27, 2019.
Appearlng at the hearing were Kathleen McDaniel, attorney for Defendants Phillip Wright,
attorney for Plaintiff, and Keith Martens, attorney for Edward G. Young and Barrett M.
Maners who purchased the subject property at Judrcral sale on November 4 2019. |
EA—QE A
| Thls matter arose out of a foreclosure action. The real property subject to this
matter is Iocated at 2818 Cane Mill Road, Lancaster, South Carolina 29720 The property
is owned by Stephen H. Pettus, who purchased the property for $242, 500 00 on October
9, 2017 The publicly available tax record for the subject property shows that the property
was assessed at the owner-occupied rate of 4%. No party disputed at the hearmg of thrs
matter that Defendants live at the subject property o v
Plarntrff rnrtrated this foreclosure action on May‘ 17,2019. Inthe Complamt Plaintiff

alteged that the subject propertyis not owner-occupred and, therefore, Defendants would

not be entrtl_ed_ to the foreclosure intervention protect_rons afforded by the Sputh Carolina
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Supreme Court's Administrative Order No. 2011-05-02-01, issued on May 2, 2011.

There are no other mortgages or liens on the property identified in the Complaint, and no
party-at the; hearing on January 22, 2020, introduced any evidence of any other mortgages

or Iie'ne:affe’cting the subject property.

_ Despite stating in the Complaint that Defendants do not Iive.at that subject

property, Plaintiff sought to serve Defendants at the subject property The Affidavit of
Serv:ce ﬂled on May 20, 2019, states that Defendant Gravley was served at the subject

property by- delivering the Summons and Complaint to “Stephen H. Eettus-Partner, a

'person of dlscretlon residing at the Defendant’s resrdence

The matter was referred to Special Referee Robert W. Davis on June 21,2019. A
ref'erence hearlng was scheduled for July 3, 2019. Defendants vappeared but Plaintiff did
not therefore the reference hearing was rescheduled for September 11, 2019.
Defendants have averred that they attempted to appear at the September hearing but
amved 10 minutes late and were told by counsel for Plaintiff that the heanng was
conducted and completed in their absence. The Special Referee |ssued the Record of
Heanng on September 11, 2019. B

'», On September 20, 2019, the Special Referee issued a Decree of Foreclosure,
dnreotmg the sale of the subject property at public auctlon The subject property was sold
at auct|on on November 4, 2019, to Edwin G. Young and Barrett M Maners for the
purchase pnce of $78,750.00. On November 19, 2019, this Court rssued its Report and

Order Conflrmlng Sale.

On ,November 15, 2019, this Court issued an Order for Writ of Assistance directing
£ ) h B o

Defendi_a” tgto vacate the subject property by noon on December 2, 2019 The Affidavit
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of S,,er\(_i,ce for the Order for Writ of Assistance states the subject property as the address
for Defendant Pettus. | |

On November 27,2019, Defendants filed the Motron to Vacate Foreclosure Sale.
The Court initially set a hearing date of December 12, 2019. However upon reviewing
the matter Plaintiff consented to vacate the foreclosure sale, and lnformed the Court by
email cn‘December 11, 2019, that a hearing would not be needed because Plaintiff
consented to vacate the foreclosure. Mr. Young and Mr. Maners then flled a motion to
mtervene in the matter so as to contest vacating the foreclosure. The Court heard this
matter gn \J'anuary 22, 2020. o

o STANDARD OF REVIEW

A mortgage foreclosure is an action in equity, and the review of a Judrcral sale,

,rncludlng whether to set aside the sale, is also equrtabte and is left to the sound

drscret!gn of the trial court. Wells Fargo Bank, NA v. Tummer, 378 S.C. 147, 150, 662
SE2d424 425 (Ct. App. 2008); E. Sav. Bank, FSB v. Sanders, 373 SC 349, 354, 644
S.E.2d 802, 805 (Ct. App. 2007). | |

., < uy

CONCLUSIONS OF LAW

“Courts have the inherent power to do all thrngs reasonably necessary to ensure
that jUSt resutts are reached to the fullest extent possrble Reg/ons Bank v. Wingard

Props. Inc 394 S.C. 241, 252, 715 S.E.2d 348 (Ct. App 2011) Buckleyv Shealey, 370

S.C. 317 323 24, 635 S.E.2d 76, 79 (2008); Ex Parte leble 279 S C 592 595, 310

SE.Z2d 440 442 (Ct. App. 1983). Courts generally do not set aside a Judlmal sale unless
there are “cogent reasons” to do so and “it canbe done wrthout vrolatlng prrnmple ordoing
rnjustlce;f’ E Sav. Bank, 373 S.C. at 355, 644 S.E.gd at 80{_5. A j_udlggat sale will be set
aside. :\&jh-i:efr;either-the sale price is so gross as to shoc‘k' -the cons‘cie;n'ce or the sale “is

3
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accorn}panied by other circumstances warranting the interference of the court.” Wells
Fargo Bank-, 378 S.C. at 150, 662 S.E.2d at 425. |

As to the finality of judicial sales, Section 15-39-870 of the South Carolina Code
(2005) 'fprovides,‘ |

' Upon the execution and delivery by the proper officer of the court of a deed forany
~ property sold at a judicial sale under a decree of a court of competent jurisdiction
" the proceedings under which such sale is made shall be deemied res judicata as

to any and all bona fide purchasers for value without notice, notwrthstandrng such
‘sale may not subsequently be confirmed by the court. »

This statute éxists because “sound public policy requires. that the vahdrty of judicial sales

),r.

be upheld if in reason and justice it can be done.” Cumble V. Newberry, 251 5.C. 33,

7 37, 159 S E.2d 915, 917 (1968) (emphasis added).

As explained further herein, there are “cogent reasons” to vacate the foreclosure

and set asrde the judicial sale. In addition, the sale is accompanred by other

crrcumstances warranting the interference of the court,” and the sale pnce is “so gross as

to the shock the conscience.” Furthermore, purchasers Mr. Young and Mr. Maners are

not bona fide purchasers for value without notice because they were on notrce that the
property was owner-occupied and that Defendants had not been afforded the required
foreclosure intervention protections. For these reasons, it is equrtable and jUS’[ to vacate
the foreclosure and set aside the Judrcrat sale. |

Takrng all facts presented to the Court into account the equrtres weigh in favor of

‘vacatln_g the foreclosure and setting the sale aside. DefendantPettusg pald $242,500.00

for the property It appears that he has paid this purchase price in ful‘l because no party
submrtted any evidence of any other mortgages, hens or encumbrances other than the

mortga_g_e pf Plaintiff. If the foreclosure is not vacated Defendants wrlt Iose all of the
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m,oney:',that was paid to purchase the home as well as their home. This would be a
srgmflcant forfeiture.

‘ Mr Young and Mr. Maners paid only $78,750.00 to purchase the subject property
at the !\Jovember 2019 judicial sale. They received a Deed tg the property on November
14, 2019 Less than two weeks later, Defendants notified Mrl. Maners that they had filed
the Motron to Vacate the Foreclosure Sale. Counsel for Plaintiff stated at the hearing that
Plamtrff stands ready to refund the $78,750.00 purchase and re- |n|t|ate the foreclosure
proceedlng against Defendants. Thus, ifthe foreclosure is vacated and the sale set aside,
Mr. Young and Mr. Maners will simply be put back into the same place they were prior to
the judrmal sale. They will have not lost the money they paid to purchase the property at
the judlmal sale.

Plarntlﬁ will also be put back into the same position he was prior to the judicial sale
because can re-initiate the foreclosure proceeding agarnst Defendants

There are also cogent reasons and other crrcumstances warrantrng the
lnterference of this Court to vacate the foreclosure and set aside the Judlcral sale.

‘f Most importantly, the publicly available mformatron for this case and Lancaster
County s tax records demonstrate that the subject property was owner-occupled and that
Defendants were denied the foreclosure intervention protectlons requured by the Supreme
Court s May 2011 Administrative Order. '

The property tax bills for 2018-and 2019 show the. total apprarsed value of the land

and: bunldlngs as $234,800. The real property was assessed for $9, 390 OO which means

that the owner-occupled rate of 4% was applied. Thisis lnformatlon that is public record
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and any purchaser would be on at the very least constructive notice of the owner-occupied
assessed tax rate

ln addition, it is also public record (by virtue of the filed Affidavit of Service) that the
Plaintift 'pur‘ported to serve Defendant Gravley with the Summons and Complaint not by
personal service but by claiming to have left those documents “at his “dwelling house or
usual place of abode with some person of suitable age and dlscretron then residing
therem_ pursuant to Rule 4(d)(1) of the South Carolina Rules of Civil Procedure Thus,
for the"’lpurposes of service of process, Plaintiff must have belreveg that the subject
property was Defendant Gravley’s “usual place of abode.” The Affidavtt of Service states

that Defendant Pettus resides at the subject property as would have been required to

‘effectuate good service on Defendant Gravley. Plaintiff's Affrdavrt of Servnce is directly

contradlctory to Plaintiff's allegation in the Complaint that the sublect property is not
owner-occupred

The Affidavit of Service for the Order for Writ of Assistance, which Order was
pursuant to the Petition of Mr. Maners, also indicates that the subject property is the
resrdence of Defendant Pettus, indicating that Mr. Young and Mr. Maners knew that
Defendants reside at the subject property.

Proper application of the Supreme Court's May 2011 Admrnrstratlve Order is
critical ln assuring that foreclosures affecting owner-occupled property are properly
handled and that those facing foreclosure receive foreclosure mterventlon protections
before thelr home can be taken from them. All “citizens are charged wrth knowledge of

exrstmg law Labruce v. City of N. Charleston, 268 S C. 465, 467, 234 S E.2d 866, 867

(1977) Thus Mr. Young and Mr. Maners were on notlce that the subject property was
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owner-occupied and that Defendants had been denied necessary foreclosure intervention
procedures.

‘, Finally, the amount paid by purchasers at the judicial sale shocks the conscience

of this Court. The price paid at the judicial sale was only 32% of the price Defendant

Pettus paid for the subject property.

For the foregoing reasons, Defendants’ Motion to Vaq;ate the Foreclosure Sale-is
GRANTED and the judicial sale is set aside. Accordingly, this: Court W|I| issue a Deed
conveylng title to the subject property back to Defendant Pettus Plamtaff is ordered to

refund the purchase price of $78,750.00 to Edward G. Young and Barrett M. Maners

W|th|n 10 days of the date of this Order.

And it is so ORDERED.

Tt Ly~

Robert W. Davis.
Special Referee for Lancaster County

February ».© , 2020

K( f fLo L) . South Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF LANCASTER
Buffalo Creek I'nv'e'-s,tments,k Inc.,
Plaintiff,
oy
Stephen H. Pettus a/k/a Stephen Pettus
and Chrlstopher Gravley,

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE SIXTH JUDIGIAL CIRCUIT

Case No. 2019-CP-29-00617

CERTIFICATE OF SERVICE

.'I hereby certify that | have served a copy of the following as indicated herein below, by
mailing a copy of same on the date below by First Class United States Mall postage prepaid,

addressed to the following:

DOC_;‘",IJ!\‘:IIENTS SERVED: ORDER VACATING FORECLOSURE AND SETTING ASIDE

JUDICIAL SALE
PARTIES SERVED:
Phlhb Wright, Esq. W. Keith Martens, Esq. |
F’HIL!P E. WRIGHT, PA HAMILTON MARTENS
408 N, Main Street 241 Qakland Ave.
Lancaster SC 29720 Rock Hill, SC 29730
AT'[QBNEY FOR PLAINTIFF ATTORNEY FOR PUTATIVE

Columbia, South Carolina

February 24, 2020

INTERVENORS EDWARD G. YOUNG
AND BARRETT M. MA{[‘!E‘}RS

/,m // //{/JZM

Jason R. Williamson, CR, SCCP
’\ BURNETTE SHUTT & MCDANIEL P.A.
/ Cemfled South Carollna Paralegal
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