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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


Clayton M. Somers, 


Plaintiff, 


v. 


Darrell W. Harper, 


Defendant. 


IN THE COURT OF COMMON PLEAS 


FOR THE FIFTH JUDICIAL CIRCUIT 


Civil Action No. 2017CP4003520 


ORDER GRANTING PLAINTIFF’S MOTION FOR


COSTS AND DENYING PLAINTIFF’S MOTION TO


ALTER AND/OR AMEND JUDGMENT 


This matter came before the Court upon “Motion for Costs” and “Motion [to] Alter 


and/or Amend Judgment,” both filed by Plaintiff on November 26, 2019.  The Court GRANTS 


the motion for costs and DENIES the motion to amend the judgment without oral argument, 


pursuant to Rule 59(f) of the South Carolina Rules of Civil Procedure. 


COSTS 


Plaintiff filed his Motion for Costs, along with a supporting affidavit, on November 26, 


2019.  Defendant opposed the motion in a December 12 filing, in which he argues that Plaintiff 


is not a “prevailing party,” that Plaintiff’s request for trial exhibit costs is excessive, and that the 


sum proposed for witness fees exceeds the amount allowable by Rule 45(b), SCRCP. 


I. Prevailing Party


Despite Defendant’s objection, the Court finds Plaintiff to meet the definition of a


“prevailing party” in this case.  Black’s Law Dictionary defines prevailing party as “[a] party in 


whose favor a judgment is rendered, regardless of the amount of damages awarded.”  BLACK’S


LAW DICTIONARY 1145 (7th ed. 1999).  Similarly, while not dispositive of the issue, Plaintiff 


would meet the definition of “prevailing party” under other statutes.  See, e.g., Hueble v. S.C. 
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Dep’t of Natural Resources, 416 S.C. 220, 785 S.E.2d 461 (2016) (finding that where appellant 


accepted an offer of judgment in a case brought pursuant to 42 U.S.C. §1983, he was a 


“prevailing party” because he obtained an enforceable judgment in his favor which materially 


altered the legal relationship between the parties); see also Sloan v. Friends of Hunley, Inc., 393 


S.C. 152, 711 S.E.2d 895 (2011) (where an action was filed alleging a FOIA violation but


information was produced in advance of trial, requestor was still the “prevailing party” because 


the filing of the action was necessary to get the requested relief).  Thus, the Court is satisfied that 


Plaintiff in this action was the “prevailing party” despite the fact that liability was conceded by 


Defendant. 


II. Trial Exhibits


Plaintiff seeks reimbursement of costs for trial exhibits in the amount of $327.78.


Defendant objects to this amount, arguing that Plaintiff's request is not specific and not 


substantiated by receipts and that only fifteen single-page exhibits were introduced at trial.  The 


Court agrees. 


Rule 54(e)(6) of the South Carolina Rules of Civil Procedure allows for the 


reimbursement of the cost of “one copy of a photograph introduced into evidence.”  Having 


reviewed the records of the Clerk of Court, the Court finds that Defendant’s recollection is 


correct – the only exhibits offered or introduced into evidence at trial were fifteen photographs.  


Each of them was approximately 8 ½ by 11 inches in size.   


Based on the foregoing, plus the fact that Plaintiff has failed to provide the Court with 


any details of his request, the Court is left to use its best judgment to determine the sum 


allowable for trial exhibits.  The Court denies Plaintiff’s request for $327.78 and awards Plaintiff 


seventy-five dollars for trial exhibits (at a generous five dollars per photograph). 
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III. Witness Appearance Fees and Mileage


Finally, Plaintiff seeks reimbursement of $6,079.36 for witness appearance fees and


mileage.  Defendant objects to this request pursuant to Rule 45(b)(1), SCRCP, arguing that, at 


most, Plaintiff should be awarded five hundred dollars.   


Rule 54 of the South Carolina Rules of Civil Procedure allows for reimbursement of 


witness fees and mileage as set forth in Rule 45(b)(1), SCRCP.  See Rule 54(e)(5), SCRCP.  


Rule 45(b)(1), SCRCP, specifically provides for a $25 per diem for each witness, plus mileage.  


See Rule 45(b)(1), SCRCP.  No exception is made for expert witnesses.  See, e.g., Black v. Roche 


Biomedical Laboratories, 315 S.C. 223, 433 S.E.2d 21 (Ct. App. 1993) (interpreting an earlier, 


similar version of the relevant rule). 


In this case, exclusive of the parties, six witnesses testified at trial – Stacey and Matthew 


Somers of Wake Forest, North Carolina; Lance Corporal Tyler Morgan Bigg of the South 


Carolina Highway Patrol; Drs. Matthew Pollack and Nicholas Lind via video deposition; and Dr. 


Randolph Waid of Mt. Pleasant, South Carolina.  Again, Plaintiff has offered no substantiation of 


his request, leaving the Court to make an award using its best judgment.  Therefore, the Court 


awards witness fees and mileage totaling $870.36, as follows: 


 Stacey Somers = $303.40 ($25 + 480 miles at 58 cents/mile)


 Matthew Somers = $303.40 ($25 + 480 miles)


 L/Cpl. Bigg = $48.20 ($25 + a generous estimate of 40 miles)


 Dr. Matthew Pollack = $25 (without mileage, as he appeared via video)


 Dr. Nicholas Lind = $25 (without mileage, as he appeared via video)


 Dr. Randolph Waid = $165.36 ($25 + 242 miles)
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AMENDING THE JUDGMENT 


In Plaintiff’s Motion [to] Alter and/or Amend Judgment, he asks that the Court reconsider 


its decision to apply a setoff of $25,000 in favor of the underinsured motorist carrier (UIM) 


pursuant to S.C. Code Ann. §38-77-160 and Cobb v. Benjamin, 325 S.C. 573, 482 S.E.2d 589 


(Ct. App. 1997) (allowing UIM carriers to credit the full amount of liability limits against their 


insured’s damages).  This request is DENIED.  Further, to the extent that Plaintiff seeks a written 


explanation of the Court’s reasoning, he is invited to procure a copy of the court transcript. 


CONCLUSION 


IT IS, THEREFORE, ORDERED that Plaintiff’s Motion for Costs is GRANTED, and 


the Court awards Plaintiff costs in the amount of $1,366.42. 


IS IT FURTHER ORDERED that Plaintiff’s Motion [to] Alter and/or Amend Judgment 


is DENIED. 


AND IT IS SO ORDERED. 
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Richland Common Pleas


Case Caption: Clayton M Somers  vs Darrell W Harper


Case Number: 2017CP4003520


Type: Order/Costs


So Ordered


Jocelyn Newman


Electronically signed on 2020-01-14 13:28:47     page 5 of 5
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STATE OF SOUTH CAROLINA 
COUNTY OF RICHLAND 


Clayton M. Somers, 


Plaintiff(s), 


          IN THE COURT OF COMMON PLEAS 
          CIVIL ACTION NO.: 2017CP4003520 


     vs. MOTION FOR COSTS 


Darrell W. Harper, 


Defendant(s). 


Plaintiff Clayton Somers, by and through his undersigned attorney, hereby 


respectfully moves the Court, pursuant to Rule 54(d) of the South Carolina Rules of Civil 


Procedure for payment of Court Costs, as verified and explained in the attached 


Affidavit. 


Plaintiff asserts that he was the prevailing party at the trial of this case and that he 


incurred $6,828.20 in necessarily incurred court costs. 


Therefore, pursuant to Rule 54 of the South Carolina Rules of Civil Procedure, 


Plaintiff respectfully requests that the costs be included in the judgment in this matter 


Respectfully submitted November 26, 2019. 


CHAPPELL, SMITH & ARDEN, P.A. 


_s/W. Hugh McAngus, Jr.______________ 
W. Hugh McAngus, Jr.
Attorneys for the Plaintiff
Post Office Box 12330
Columbia, South Carolina 29211
(803)929-3600
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STATE OF SOUTH CAROLINA 
COUNTY OF RICHLAND 


Clayton M. Somers, 


Plaintiff, 


          IN THE COURT OF COMMON PLEAS 
          CIVIL ACTION NO.: 2017CP4003520 


     vs. MOTION ALTER AND/OR AMEND 
JUDGMENT 


Darrell W. Harper, 


Defendant. 


INTRODUCTION 


Plaintiff Clayton Somers, hereby moves the Court pursuant to Rule 59(e), 


SCRCP, for an order altering or amending the Judgement entered in this matter on 


November 20, 2019.  The grounds for this motion are that the Court applied an incorrect 


set-off in favor of the UIM Carrier or, in the alternative, that the Court should clarify the 


its denial of Plaintiff’s motion to determine set off and its entering of a final judgment of 


$35,000.00.  


PROCEDURAL HISTORY 


This UIM motor vehicle negligence case was tried to a jury verdict of $60,000.00.  


After the verdict was read and the jury was excused, Plaintiff moved to apply a set off of 


$10,423.92 dollars in favor of the UM Carrier leaving a final verdict due and owing from 


the UIM Carrier in the amount of $49,576.08. 


The Court orally denied Plaintiff’s motion, applied a set off of $25,000, and 


entered a final judgment in favor of the defendant and owing from the UIM Carrier in the 


amount of $35,000.00. The Court’s Form 4 Order does not contain a record of the Court’s 
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2 


reasoning or basis for denying Plaintiff’s motion, nor any notation that Plaintiff made 


such a motion and that it was denied by the Court 


Plaintiff respectfully requests that the Court Alter and/or Amend its order, grant 


Plaintiff’s motion for setoff and enter a final verdict due and owing by the UIM Carrier of 


$49,576.08; or in the alternative amend its November 20, 2019, judgment to include its 


denial of Plaintiff’s motion, including the reasons and basis for the denial. 


RELEVANT FACTUAL BACKGROUND 


This wreck occurred on July 13, 2016, when Plaintiff Clayton Somers was 17 


years old.  All medical treatment rendered and medical expenses incurred related to his 


injuries occurred while he was 17 years old.  


Plaintiff filed this lawsuit after turning 18 years old and did not include, nor 


request from the jury, medical expenses incurred during his minority.  Plaintiff’s parents 


did not file a direct action for reimbursement of Plaintiff’s medical expenses incurred 


during his minority, but did make an insurance claim against Defendant’s liability carrier 


for those medical expenses and a December 16, 2016 Order Approving Settlement was 


filed that specifically paid “FOURTEEN THOUSAND FIVIE HUNDRED SEVNTY-


SIX AND 08/100 ($14,576.08) to Stacy Somers for medical expenses past and future 


incurred for the treatment of her minor child . . . .”  That Order also paid “TEN 


THOUSAND FOUR HUNDRED TWENTY THREE AND 92/100 ($10,423.92) for 


Stacy Somers as, Guardian ad Litem for Clayton Matthew Somers, for the minor child’s 


sole use and benefit.”  (Ex. 1, page 2).  


Plaintiff did not enter his minority-incurred medical expenses as exhibits at trial 


and the Court’s instructions specifically told the jury not to consider Plaintiff’s childhood 
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medical expenses in their verdict.  At trial Plaintiff requested damages for pain and 


suffering, loss of enjoyment of life, scarring and disfigurement, mental suffering and 


future damages.  Following the verdict, Plaintiff timely moved to the Court to apply a 


setoff of $10,423.92 and enter a final verdict due and payable by the UIM Carrier of 


$49,576.08.  The Court orally denied that motion and entered judgment of $35,000.00. 


ARGUMENT 


Because the UIM Carrier should only receive credit for liability payments made to 


Clayton Somers and which were considered by the jury, the Court should alter its 


Judgment, grant Plaintiff’s post-trial motion, and enter judgment against the Defendant 


and due and payable by the UIM Carrier in the amount of $49,576.08; or in the 


alternative amend its order to deny Plaintiff’s motion and state the basis for its denial of 


and decision to enter a verdict in the amount of $35,000.00. 


First, at the time of the collision, Plaintiff was a minor and all medical expenses 


incurred as a result of the collision were incurred during his minority.  “[T]he amount 


paid for medical care and treatment by the parent is not an element of damage’’ in a 


cause of action brought by the minor, but rather ‘‘the parent has a cause of action for the 


recovery of the medical expenses which he has incurred for the care and treatment of 


such minor.’’  Hughey v. Ausborn, 249 S.C. 470, 154 S.E.2d 839 (1967).  Parental 


responsibilities include the legal obligation to pay their child’s medical expenses. S.C. 


Code Ann. § 63-5-20 & - 30 (2010).  “Because of that obligation, parents own a 


substantive right to recover damages for those expenses.”  Patton v. Miller, 804 S.E.2d 


252, 257 (S.C. 2017).  “A minor’s medical expenses already incurred at the time of trial 


can be sued for by the minor’s parents in their individual capacity.”  Patton, 804 at 258.  
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4 


This matter concerns Plaintiff’s personal injuries and not the medical expenses incurred 


for his injury related treatment during his minority.  


Stacy Somers presented a claim for Plaintiff’s past medical expenses incurred 


while Plaintiff was a minor and specifically received settlement funds reimbursing her for 


those medical expenses.   


The facts of this case are similar to Kizer v. Kinard, 602 S.E.2d 783 (S.C. Ct. 


App. 2004).  “Mrs. Kizer suffered severe personal injury [in a motor vehicle collision.] 


Her husband, Charles F. Kizer, also suffered loss of consortium . . .; however, Mr. Kizer 


never filed a loss of consortium action.”  Id. at 784.  The liability carrier, GEICO 


exhausted its $50,000 per person limits to the Kizer’s allocating $25,000 to Mrs. Kizer’s 


injury claim and $25,000 to Mr. Kizer’s loss of consortium claim. Id.  The Kizer’s UIM 


carrier argued that as to Mrs. Kizer’s personal injury claim it was entitled to a setoff of its 


full $50,000 per person limits, not the $25,000 paid to Mrs. Kizer. 


The UIM carrier “assert[ed] that GEICO’s payment of its policy limits between Mr. and 


Mrs. Kizer does not alter [the UIM carrier’s right to a setoff of the entire $50,000 against 


any claim by Mrs. Kizer.”  Kizer at 785.  The Court of Appeals disagreed, and found that: 


the $50,000 per person injury limit in Kinard’s GEICO 
liability policy was exhausted by the combined payment of 
$25,000 to Mrs. Kizer for her physical injuries and $25,000 
to Mr. Kizer for his loss of consortium due to Mr. Kizer’s 
injuries.  Accordingly, we conclude that Horace Mann is 
entitled to a setoff of the $25,000 GEICO paid to Mrs. 
Kizer. 


Id. 


Here, the $25,000 per person injury limit in Harper’s liability policy was 


exhausted by the combined payment of $10,423.92 to Plaintiff for his personal injuries 
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and $14,576.08 to Mrs. Somers for her claim to medical expenses due to Plaintiff’s 


injuries.  Therefore, Allstate should be entitled to a setoff of the $10,423.92 paid to 


Plaintiff, and not the $25,000 per person limits, just as the UIM Carrier was only entitled 


to setoff $25,000 of the $50,000 per person limits in Kizer. 


Second, “the reason for allowing such a credit is to prevent an injured person 


from obtaining a second recovery of that part of the amount of damages sustained which 


has  already been paid him. Or differently stated, it is almost universally held that there 


can be only one satisfaction for an injury or wrong.”  Hawkins v. Pathology Asssoc. of 


Greenville, P.A., 498 S.E.2d 395, 406-407 (1998)(quoting Truesdale v. S.C.D.O.T., 213 


S.E.2d 740 (1975).  Here, Plaintiff did not enter his minority-incurred medical expenses 


as exhibits, did not seek recovery for them, and the jury was specifically instructed not to 


consider medical expenses in its verdict.  Therefore, applying a UIM setoff of $10,423.92 


will not result in a second recovery for damages previously paid to him.   Instead, it 


would provide a windfall to the UIM Carrier, as the jury was specifically instructed not to 


consider medical expenses in its verdict. 


“[W]here a settlement involves more than one claim, the allocation of settlement 


proceeds between various causes of action impacts the amount a non-settling defendant 


may be entitled to offset.”  Riley v. Ford Motor Co., 777 S.E.2d 824, 830 (2015).  


A plaintiff who enters into a settlement with a defendant 
gains a position of control and acquires leverage in relation 
to a nonsettling defendant. This posture is reflected in the 
plaintiff's ability to apportion the settlement proceeds in the 
manner most advantageous to it. Settlements are not 
designed to benefit nonsettling third parties. They are 
instead created by the settling parties in the interests of 
these parties. If the position of a nonsettling defendant is 
worsened by the terms of a settlement, this is the 
consequence of a refusal to settle. A defendant who fails to 
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bargain is not rewarded with the privilege of fashioning and 
ultimately extracting a benefit from the decisions of those 
who do. 


Riley, at 831 (internal citations omitted).  


Here, Plaintiff, his mother, and the Defendant entered into a settlement 


agreement, approved by the Court that allocated the Defendants’ $25,000 per person 


liability limits between Plaintiff’s claim for personal injuries and his mother’s claim for 


his childhood medical expenses.  The UIM Carrier should not be rewarded with the 


privilege of fashioning and ultimately extracting a benefit from the decisions of those 


who chose to settle. 


CONCLUSION 


For the foregoing reasons, Plaintiff respectfully requests that the Court Alter its 


previous judgment, GRANT Plaintiff’s Motion to Determine Setoff, and enter judgment 


against the UIM Carrier in the amount of $49,576.08.  In the alternative, Plaintiff requests 


that the Court Amend its Judgment to specifically deny Plaintiff’s motion, and to include 


the basis and reasoning for the calculation of the November 20, 2019, $35,000.00 


Judgment. 


CHAPPELL, SMITH & ARDEN, P.A. 


_s/W. Hugh McAngus, Jr._______________ 
W. Hugh McAngus, Jr.
Attorneys for the Plaintiff
Post Office Box 12330
Columbia, South Carolina 29211
(803)929-3600


November 26, 2019 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND  


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


Civil Action No.:  2017-CP-40-03520 


Clayton M. Somers 


Plaintiff(s), 


  vs. 


Darrell W. Harper 


Defendant(s). 


) 


) 


) 


) 


) 


)


)


)


)


)


)


) 


ALLSTATE INSURANCE COMPANY’S 


RESPONSE IN OPPOSITION TO 


PLAINTIFF’S MOTION FOR COSTS 


This matter proceeded to trial beginning November 18, 2019, before the Honorable 


Jocelyn Newman.  Trial concluded on November 19, 2019, at the conclusion of which the jury 


returned a verdict in the amount of $60,000, which was subsequently reduced to $35,000 as a 


result of a set-off awarded to Allstate by virtue of Plaintiff’s prior settlement with Defendant 


Harper’s liability insurance carrier.  Following the trial, Plaintiff moved for costs pursuant to 


Rule 54(d) of the South Carolina Rules of Civil Procedure.  Under Rule 54(d), “costs shall be 


allowed as of course to the prevailing party unless the court otherwise directs”.  Rule 54(e) 


outlines those costs that can be awarded. 


Plaintiff has produced an affidavit of costs identifying $6,828.20 in costs that they seek 


an award for.  Allstate Insurance Company, an underinsured motorist insurance carrier who 


appeared pursuant to S. C. Code of Laws § 38-77-160, hereby objects to the award of costs as 


requested, on the following grounds.  


Prevailing Party 


As an initial matter, it should be noted that the issue at trial regarding injury and 


proximate cause, to an extent, was conceded by Defendant.  It is therefore questionable whether 
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Plaintiff can be considered to have “prevailed” at all when the jury was allowed to only return a 


verdict in favor or Plaintiff for an amount of damages.  Further, Plaintiff suggested a range of 


award from $157,625 to $262,645.  The jury returned a verdict of $60,000.  Upon information 


and belief, the jury did not award any amount to Plaintiff for his alleged permanent injury in 


brain functioning and emotional status.1  To award costs to Plaintiff on the theory that Plaintiff 


“prevailed” on an issue that was conceded by Allstate’s counsel at trial, and for which the jury 


was not given an option but to award a monetary amount, would violate the spirit of the rule, 


which is to reward a party for prevailing on a contested issue. 


Allowable Costs 


Additionally, Allstate further objects to the Costs as requested in that they exceed those 


costs that are taxable under Rule 54(e), SCRCP.  To the extent the Court intends to award costs, 


Allstate concedes that Plaintiff can recover for Summons and Complaint Filing Fee, Service of 


Process Fees, and Court Motion and Filing Fees (although counsel is not aware of what these 


specific fees are as a result of, and would ask the Court to inquire).   


Allstate specifically objects to an award of $327.78 in that Plaintiff presented for “trial 


exhibits”.  Plaintiff has not delineated what trial exhibits he is claiming, nor has he provided 


receipts for said exhibits.  Upon information and belief, the only exhibits put into evidence were 


15 single page exhibits.  Upon information and belief, the amount sought as costs includes 


oversized demonstrative pictures that were shown to the jury.  Defendant contends that these are 


merely demonstrative, and not a recoverable cost. 


1 Following trial, Counsel for Allstate spoke to the jury foreman, Joel S. Hughes, a member of the South Carolina 


Bar, who indicated that the jury unanimously agreed that the Plaintiff had not suffered a permanent brain injury as 


alleged, and the award of damages was based on Plaintiff’s initial treatment, and the scar to his head. 
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Allstate further objects to the award of costs for witness appearance fees and mileage 


beyond that amount allowable under SCRCP 45(b)(1).  Plaintiff presented testimony from five 


witnesses: Clayton Somers, Matthew Somers, Stacy Somers, Dr. Andrew Lind, and Dr. Matthew 


Pollack.  Allstate was not provided with any witness subpoenas, and therefore does not know 


which witnesses were actually subpoenaed for trial, a requirement under SCRCP 54(e)(5).  


Further, only the fees allowable under SCRCP 45(b)(1) are recoverable for these witnesses.  


These witness fees are limited to $25.00 per person, plus mileage from their home to the site 


where they are compelled to appear.  Defendant would contend that there is no way that these 


costs could exceed $500 total, for all five witnesses. 


Accordingly, Defendant would first object to the award of costs on the grounds that 


Plaintiff was not the prevailing party in the spirit of the rule, and Defendant would further object 


to the award of costs as requested, and as the Court inquire further as to those costs that are 


claimed, that would actually qualify under SCRCP 54. 


Willson Jones Carter & Baxley, PA 


/s/ Robert L. Brown  


Robert L. Brown  


(SC Bar No: 73568) 


E-mail: rlbrown@wjlaw.net


3600 Forest Drive, Suite 204


Columbia, SC  29204


(803) 509-8071


(803) 782-2527


December 2, 2019 


Columbia, South Carolina 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND  


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


Civil Action No.:  2017-CP-40-03520 


Clayton M. Somers 


Plaintiff(s), 


  vs. 


Darrell W. Harper 


Defendant(s). 


) 


) 


) 


) 


) 


)


)


)


)


)


)


) 


Allstate’s Reply in Opposition to Plaintiff’s 


Motion to Alter or Amend Judgment 


INTRODUCTION AND BACKGROUND 


This matter arises out of a motor vehicle accident that occurred on July 13, 2016, when a 


vehicle driven by Clayton Somers, Plaintiff, collided with a vehicle driven by Darrell W. Harper, 


Defendant, on Killian Road in Richland County South Carolina. At the time of the collision, 


Plaintiff was a minor.  Prior to filing suit, settlement was reached with Defendant’s liability 


insurance carrier wherein they tendered $25,000.00 to Stacey A. Somers, Plaintiff’s Mother 


individually, and as Guardian ad Litem for Plaintiff.  This settlement was approved by the 


Honorable L. Casey Manning by written Order dated December 16, 2016, in an action bearing 


civil action number 2016-CP-40-07399. 


Thereafter, Plaintiff turned eighteen and filed his Summons and Complaint on June 6, 


2017, in the Richland County Court of Common Pleas.  Allstate Fire and Casualty Insurance 


Company appeared in the name of Defendant pursuant to its contract of underinsured motorist 


insurance coverage and S.C. Code Ann. § 38-77-160 (1994).  The matter proceeded to jury trial 


beginning November 18, 2019, before the Honorable Jocelyn Newman.  Trial concluded on 


November 19, 2019.  At trial, the parties stipulated that the medical bills incurred by Plaintiff’s 
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Mother, and indemnified in the prior action, were not recoverable as damages by Plaintiff.  The 


jury was charged that they were not to award any damages for medical bills.  Evidence was 


presented that medical bills were incurred and that those bills were paid for by Plaintiff’s parents.  


No evidence was presented as to the value of these medical bills.  Plaintiff sought recovery for 


pain and suffering, loss of enjoyment of life, scarring and disfigurement, mental suffering 


permanent injury, and future damages.  


At the conclusion of trial, the jury returned a verdict in the amount of $60,000.00.  


Plaintiff moved to apply a set off in the amount of $10,423.92 dollars in favor of Allstate, 


leaving a final verdict due and owing from the UIM Carrier in the amount of $49,576.08.  The 


court denied Plaintiff’s motion, and instead applied a set off of $25,000, and entered a final 


judgment in favor of Defendant and reducing the amount owed by the UIM Carrier to the 


amount of $35,000.00.  The court did not enter any written justification for its award, and 


Plaintiff has now moved to Alter and/or Amend the Judgment, which Defendant opposes.  This 


brief follows. 


Argument 


This appears to be an issue of first impression in South Carolina.  Underinsured 


motorist coverage is optional coverage provided when the insured sustains damages in excess 


of the at-fault driver's liability coverage, recovery being in addition to any recovery from the at-


fault motorist, the total recovery not to exceed the damages sustained. Broome v. Watts, 319 


S.C. 337, 341, 461 S.E.2d 46, 48 (1995).  The UIM statute, S.C. Code Ann. § 38-77-160


(1994), does not require payment of the applicable policy limits as a precondition to collecting 


UIM benefits; however, a UIM carrier is entitled to credit for any amount of liability coverage 


not exhausted in settlement. Cobb v. Benjamin, 325 S.C. 573, 589, 482 S.E.2d 589, 597 (Ct. 
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App. 1997).  The question in this case is what is the measure of the liability coverage not 


exhausted in the previous settlement, if any?  Allstate contends the full measure of liability 


insurance was exhausted in the previous settlement and that the court properly awarded a setoff 


in the amount of $25,000.00.  


There is no current precedent addressing this issue.  “[T]he amount paid for medical 


care and treatment by a parent is not an element of damage” in a cause of action brought by 


the minor, but rather “a parent has a cause of action for the recovery of the medical expenses 


which he has incurred for the care and treatment of such minor.” Hughey v. Ausborn, 249 


S.C. 470, 476 154 S.E.2d 839, 841 (1967). “A minor’s medical expenses already incurred at


the time of trial can be sued for by the minor’s parents in their individual capacity.” Patton v. 


Miller, 804 S.E.2d 252, 257 (S.C. 2017). However, this claim arises directly out of the 


statutory duty owed by a parent for the care and keeping of their child. Id.. Parental 


responsibilities include the legal obligation to pay a child’s medical expenses. S.C. Code 


Ann. § 63-5-20 & - 30 (2010). “Because of that obligation, parents own a substantive right to 


recover damages for those expenses.” Patton at 257. A father is bound to provide the 


“necessities of life” for his minor child, including necessary medical treatment and 


hospitalization, and his right to recover is based in that obligation. Hughey at 476.  


A parent has two separate and distinct claims against a tort-feasor who caused injury 


to a spouse or child: 1) the compensatory damages for medical expenses incurred for the care 


and treatment of the injuries sustained by the spouse or child; and 2) the consequential 


damages arising from his own loss of consortium. Hughey 249 S.C. at 475-476. The first 


right of action for the medical expenses is based solely on his obligation to furnish them, his 


second cause of action is based on his own personal injury Id. at 477.  
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Here, Plaintiff’s Mother brought a claim individually and as Guardian Ad Litem of 


Plaintiff. Her individual claim was for the medical bills that she paid for the treatment of 


Plaintiff’s injuries arising out of the subject accident. Her claim Guardian Ad Litem was for 


Plaintiff’s pain and suffering as a result of the subject accident. Both claims arise out of the 


injuries to Plaintiff, not a separate injury to Plaintiff’s Mother. The claim for medical 


expenses is inextricably tied to the injury to Plaintiff’s own claim for consequential damages. 


Defendant’s liability insurance coverage provided for bodily injury liability coverage of 


$25,000 per person, up to $50,000 per accident, such that Stacy Somers had $25,000 of 


available liability insurance coverage from Defendant, and Clayton Somers had $25,000 of 


available liability insurance coverage from Defendant.  Thus, by only accepting $10,423.92 on 


behalf of Clayton Somers, Stacy Somers as Clayton’s Guardian ad Litem, did not exhaust the 


policy limits of the available liability insurance policy.  And, whereas the UIM carrier is 


entitled to a credit for any amount of liability coverage not exhausted in settlement, here 


Allstate Fire and Casualty Insurance Company is entitled to a credit for the whole amount paid 


on behalf of Mr. Somers, and the amount of remaining liability coverage not exhausted in 


settlement -- $25,000.00.  See Cobb v. Benjamin, 325 S.C. 573, 589, 482 S.E.2d 589, 597 (Ct. 


App. 1997).   


/s/ Robert L. Brown 


Robert L. Brown  


(SC Bar No: 73568) 


E-mail: rlbrown@wjlaw.net


3600 Forest Drive, Suite 204


Columbia, SC  29204


(803) 509-8071


(803) 782-2527
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


________ 
 


APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 


 
Jocelyn Newman, Circuit Judge 


_________  
 
 Case No. 2017-CP-40-3520 
 _________ 
 
Clayton M. Somers,   


 
Appellant, 


 
 v. 
 
Darrell W. Harper,   


Respondent. 
__________ 


 
NOTICE OF APPEAL 


_________ 
 


Clayton M. Somers appeals the Order of the Honorable Jocelyn Newman dated 
November 20, 2019, and the Order denying Appellant’s Motion to Alter and/or Amend 
Judgment.  Appellant received written notice of entry of the order denying his Motion to Alter 
and/or Amend on January 14, 2020. 
 
January 31, 2020    


s/W. Hugh McAngus, Jr.___________ 
      W. Hugh McAngus, Jr. 
      Chappell Smith & Arden, P.A. 
      Post Office Box 12330 
      Columbia, South Carolina 29211 
      (803)929-3600 
       


 
 
Other Counsel of Record: 
Robert L Brown 
Wilson Jones Carter & Baxley, PA 
3600 Forest Dr., Suite 204 
Columbia, SC 29204 
803-509-8071 
Attorney for Respondent 


214







THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


________ 
 


APPEAL FROM RICHLAND COUNTY 
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Jocelyn Newman, Circuit Judge 


_________  
 
 Case No. 2020-000160 
 _________ 
 
Clayton M. Somers,   


 
Appellant, 


 
 v. 
 
Darrell W. Harper,   


Respondent. 
__________ 


 
CERTIFICATE OF COUNSEL 


_________ 
 


  


The undersigned counsel certifies that this Record on Appeal contains all material proposed 


to be included by any of the parties and not any other material.  


       
 
 
      s/ Graham L. Newman    
      Graham L. Newman 
      W. Hugh McAngus, Jr.  
      James D. George, Jr. 
      Chappell Smith & Arden, P.A. 
      Post Office Box 12330 
      Columbia, South Carolina 29211 
      (803)929-3600 
       


       Attorneys for Appellant 
July 27, 2020 
Columbia, South Carolina 
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