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Ms. Kitchings,

Please find attached Respondent’s Reply to Appellants’ Return to Respondent’s
Motion to Strike and Motion to Stay Deadline for Respondent to File Initial
Brief and Proof of Service in the above-referenced Appeal. As per the Proof of
Service, all Counsel of Record are being served commensurate with this email.

Thank you.

Dedie Garren

Legal Assistant to Benjamin A. Baroody and Holly M. Lusk
Bellamy, Rutenberg, Copeland, Epps,

Gravely & Bowers, P.A.

1000 29th Avenue North (29577)
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be used to affect collection of the debt.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Honorable Larry B. Hyman, Jr., Circuit Court Judge

Case No. 2012-CP-26-05610

Appellate Case No.: 2019-001814

Shaul Levy and MeEIr LEVY ....cceeeciiiiiiiiieiicieecie ettt et sseens Appellants,

Carolinian, LLC ........ooouiiiiiiiieiecee ettt ettt sttt e e s e s nbeenbee e Respondent.

RESPONDENT’S REPLY TO APELLANTS’ RETURN TO
RESPONDENT’S MOTION TO STRIKE AND MOTION TO STAY

Pursuant to Rule 240(e), SCACR, the Respondent respectfully submits this Reply to

Appellants’ Return to Respondent’s Motion to Strike and Motion to Stay.

PRELIMINARY STATEMENT

It is imperative that this Court be reminded of both the context of this case, in its entirety,
and the basis for the present appeal in order to render a fair and proper decision on the present

motion.





A. Background

This case arose in April of 2012, when Appellants Shaul and Meir Levy, judgment creditors
of Bhupi Patel, one of the individual members of Respondent Carolinian, LLC, purchased Patel’s

distributional interest at a judicial foreclosure sale. (Levy v. Carolinian, LLC, 410 S.C. 140, 763

S.E.2d 594 (2014)). After the sale was completed, Respondent sought to purchase Patel’s
distributional interest from Appellants pursuant to the terms of the company’s operating
agreement. Id. Appellants, disagreeing with Respondent’s construction of the operating agreement
and applicable law, filed suit, seeking a declaratory judgment that they were the lawful owners of
the member’s distributional interest and that any right Respondent had to compel the sale of the
distributional interest terminated upon the foreclosure sale. Id. By consent, the parties agreed
upon the terms of a preliminary injunction to preserve the status quo for trial. (Order, August 17,
2012). On January 8, 2013, a final hearing was held on stipulated facts. The trial court ruled in
Respondent’s favor, holding that Respondent could force the Appellants to sell Patel’s

distributional interest pursuant to certain provisions of its Operating Agreement. (Levy v.

Carolinian, LLC). On appeal, the Supreme Court reversed, holding that the Respondent could not
compel the Appellants to sell Patel’s distributional interest. Id.

After the Supreme Court’s order was remitted to the trial court, Appellants sought a
permanent injunction. After a hearing on the matter, on June 1, 2015 the Honorable Larry B.
Hyman provided Appellants with the relief they sought, converting most of the consent
preliminary injunction into a permanent injunction. Specifically, Judge Hyman’s order
permanently enjoined Carolinian from:

a) Maintaining unauthorized sole dominion and control over the distributional interests

rightfully belonging to the Levys;





b) Making unauthorized and wrongful distributions of CN Resort funds in a manner
inconsistent with or adverse to the Levys’ distributional interests;

c) Taking any action to sell or attempt to force the sale of the Levys’ distributional interests;
and

d) Taking any actions inconsistent with the requirements set forth int eh South Carolina
Uniform Limited Liability Act ... and [Carolinian, LLC] Operating Agreement. (Order,
filed June 1, 2015).!

B. The Present Appeal

In their Return, Appellants state that, at some point during the litigation, “the Appellants
gained reason to suspect that the Respondent’s managing members engaged in self-serving
conduct during a business transaction that occurred while the injunction was in place.”
(Return, p. 2, emphasis added). Upon what fact or facts was this suspicion predicated? Where are
those facts in the trial record? Were those facts even presented to the trial court? These are the
material questions posed by, and intended to be flushed out in, the present motion.

The trial record contains a substantial number of facts presented by both the Appellants
and Respondent to the trial court. On November 21, 2018, Appellants sent a letter to Respondent
requesting all tax returns, financial statements, balance and income statements, check ledgers, and
checks from Respondent to certain individuals and entities from 2012 to the present date.
(Appellants’ May 16, 2019 Motion for Contempt, Exhibit D). On February 27, 2019, Respondent

produced all of the documents which Appellants sough to inspect and Loyd Daniel, on behalf of

! Respondent appealed this order on the ground that the Supreme Court’s order ended the case, that there was no basis
upon which to enter the permanent injunction, and that the case was then moot. The Court of Appeals disagreed, and

affirmed Judge Hyman’s order, which remains in place to-date.





Respondent, met with two representatives designated by the Appellants to walk them through those
documents and answer any questions they had regarding them. (Id. at Exhibit E, Affidavit of Loyd
Daniel filed June 24, 2019, paras. 8-9). Appellants subsequently requested additional documents,
including general ledgers and check registers covering the same period, which Respondent
produced. (Id. at para. 12).

Subsequently, Appellants’ representative called Mr. Daniel and, for the first time, turned
Appellants’ attention to a brand new focal point- the sale of Carolinian’s and various other entities’
assets to Wyndham/WVR South Carolina, LLC on December 31, 2012. (Id. at para. 14). In that
call, Appellants’ representative requested a complete copy of the asset purchase agreement and
other information about the other companies that were parties to that agreement, which Mr. Daniel
denied, stating Respondent was neither willing nor able to provide such information. (Id. at para.
14). At that point in time, Appellants were in possession of some information and/or knowledge
sufficient to inquire about the WVR transaction.

By letter dated March 27, 2019, counsel for Appellants sent a letter to counsel for the
Respondents providing that one of the documents Respondent had provided to Appellants was “a
redacted copy of the Asset Purchase Agreement by and between CN Resort, LLC, several other
entities, and WVR South Carolina, LLC.” (Appellants’ Motion for Contempt, Exhibit F).
Appellants requested “the full un-redacted version in order to appropriately determine if
[Respondent] was treated fairly in regards to the allocations of the sale proceeds as compared to
the other entities. *** To accomplish this analysis, the Levys need the full un-redacted Asset
Sales Purchase Agreement, documents sufficient to show how the sales proceeds were allocated

between the entities, and these entities’ financial information to compare to CN Resort’s finances.”

(1d.).





By letter dated April 3, 2019, Respondent agreed to provide to Appellants all information
provided to each of Respondents’ members prior to their unanimous vote to sell a portion of
Respondent’s assets to WVR South Carolina, LLC in December of 2012. (Motion for Contempt,
Exhibit G; Affidavit of Loyd Daniel, para. 19). Respondent did not agree to produce information
about other parties involved in the transaction on the ground that such requests were well outside
the scope? of Judge Hyman’s June 1, 2015 Order and otherwise not able to be produced due to
confidentiality obligations and other reasons (Id.; Affidavit of Loyd Daniel, paras. 16 — 18).

On May 10, 2019, however, Appellants served subpoenas and notices of deposition upon
various individuals and entities who were parties to or involved in the WVR Transaction. (Motion
for Contempt, Exhibit H). On May 15, 2019, Counsel for Respondent asked that the subpoenas
be withdrawn on the ground that no active lawsuit was pending. (Motion for Contempt, Exhibit
D).

On May 16, 2019, Appellants filed their Motion for Contempt and Expedited Hearing, the
disposition of which is the subject of this appeal. If there was ever a time to supply the trial court
with the facts or circumstances upon which “the Appellants gained reason to suspect that the
Respondent’s managing members engaged in self-serving conduct during a business
transaction that occurred while the injunction was in place,” the time was then. (Return, p. 2).
Moreover, it was the Appellants who decided to pursue this suspicion within the context of a
Motion for Contempt against Respondent and not a civil action or other proceeding against these

“managing members.”

2 As explained by Respondent in its April 3, 2019 letter, “Judge Hyman’s Order enjoins Carolinian from, in essence,
treating the Levys any differently from other holders of financial rights in the company. *** The question posed by
the Levys- whether ...Carolinian was treated fairly- is another matter entirely.”
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This Court is constrained to the record that existed before the trial court at that hearing to
determine whether Judge Hyman, in denying the Appellants’ Motion for Contempt, abused his

discretion. Brandt v. Gooding, 368 S.C. 618, 627, 630 S.E.2d 259, 263 (2006). An abuse of

discretion occurs when a trial court’s order is controlled by an error of law or based upon findings
of fact without evidentiary support. Id.

The only way for this Court to determine whether Judge Hyman abused his discretion is to
be presented with a record on appeal which contains that facts and arguments which were presented
to Judge Hyman and an appellate brief which cites to and is supported by those facts and arguments

in the record.

I. REPLY TO RETURN TO MOTION TO STRIKE

A. Citations Impossible and Unnecessary

Appellants’ contention that it is impossible to present this Court with facts because they
have been unable to engage in discovery is absurd. This is a court of review, not a trial court. This
court must review the record before the trial court to ascertain whether Judge Hyman abused his
discretion in denying the Appellants’ Motion for Contempt. To do so, this Court must review the
same record that existed before Judge Hyman. That record consists of all evidence that the
Appellants chose to put forth in support of their Motion for Contempt, including nine (9) exhibits
to their motion, as well as the Affidavit of Loyd Daniel filed by Respondent in opposition thereto.
There also exists a transcript of the hearing. None of these items are cited to by the Appellants in
their Brief.

By contrast, and by way of example, the Respondent, in its preliminary statement above,

cites to specific facts in the record before Judge Hyman- findings of fact made by the Suprmee





Court, letters exchanged between counsel for the parties prior to the filing of Appellants’ Motion
for Contempt, each of which was filed with the trial court, and the testimony of Loyd Daniel, who’s
Affidavit was filed with the Court prior to the hearing on Petitioner’s Motion for Contempt. The
Appellants are capable of citing to the same sources which were properly before Judge Hyman
prior to rendering his order, which is the subject of this appeal.

If the Appellants rely upon facts or contentions which exist within the record before Judge
Hyman, then this Court should order that they cite to those sources in the record- just as the rules
require them and every other party to an appeal to do. If the Appellants rely upon facts or
contentions which exist outside of the record before Judge Hyman, then they should be stricken.
Only an order by this Court directing the Appellants to follow these basic, fundamental rules will
result in a fair disposition of the present motion and this appeal as a whole.

To do otherwise- as requested by the Appellants- would render the appellate court rules
meaningless. Should these and future appellants be permitted to file briefs without any citations
to the trial record? Surely not. Should these and future appellants be permitted to file briefs which
proffer facts and contentions not within the record on appeal which, if not stricken, could influence
the appellate panel hearing the case? Surely not. For, to allow such conduct would be to relieve
Appellants and all future appellants from their basic, fundamental responsibility to ensure that this
Court maintains its basic function: to review only that record which existed before the trial court
to determine whether the trial court committed reversible error.

B. Information in the Statement of Facts and Argument Sections of Appellants’ Brief

If the facts presented by the Appellants were before the trial court, as stated by Appellants
in their Return, then let them cite to those portions of the record. Again, the burden to prepare an

Initial Brief with citations to the record on appeal is that of the appellant filing the brief, not the





respondent opposing the brief. Examples exist, but, as stated in Respondent’s memorandum in
support of the present motion, the burden to ensure a fact or contention was properly before the
trial court is borne by any appellant under applicable appellate court rules.

The hope of Petitioner is that, once this Court orders the Respondents to file an amended
Initial Brief with proper citations to the record actually before the trial court, many of the assertions
made by the Respondents will be removed voluntarily. Thus, the Respondent will be relieved of
the burden of having to identify and cull from the Appellants’ brief each allegation and/or

statement not supported by the record.

II. REPLY TO RETURN TO MOTION TO STAY

The Respondent has asked this Court to consider and rule upon the present motion before
requiring it to file its Initial Brief because the disposition of this motion will materially affect the
substance of the brief that the Respondent files. Therefore, this Court should stay the time period
for the Respondent to file its Initial Brief until a reasonable date after entering an order upon the

present motion.

CONCLUSION

Respondents’ motion is neither hyper-technical nor obstructive in nature. It is merely a
request that Appellants follow the rules of this Court to ensure that this appeal is a review of what
actually transpired at the trial level and not a second trial in and of itself. Respondent simply asks
this Court to order the Appellants to file an amended initial brief that contains facts, assertions,
and contentions which were presented to the trial court, as will be evidenced by citations to that

record. As a result, only those facts and contentions which were presented to the trial court will





appear within Appellants’ Amended Initial Brief, and this Court will not be presented with facts

outside the record on appeal.
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Benjamin A. Baroody, SC-Bar # 72533
BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.
P.O. Box 357
Myrtle Beach, SC 29578
(843) 448-2400
Counsel for Respondent
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PROOF OF SERVICE

The undersigned, an attorney in this matter for the Respondent, certifies that I have this
27" day of July, 2020, served copies of Respondent’s Reply to Appellants’> Return to
Respondent’s Motion to Strike and Motion to Stay upon counsel for the Appellants by electronic
transmission, addressed to:
Mark B. Goddard, Esquire
Turner Padget Graham & Laney
Post Office Box 1473

Columbia, South Carolina 29202
mgoddard@turnerpadget.com






R. Wayne Byrd, Esquire
Turner Padget Graham & Laney
2411 N. Oak Street, Suite 301
Myrtle Beach, South Carolina 29577
wbyrd@turnerpadget.com

R. Hawthorne Barrett, Esquire
Turner Padget Graham & Laney
Post Office Box 1473
Columbia, South Carolina 29202
tbarrett@turnerpadget.com

Attorneys for Appellants
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