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January23,2020 DATEOFHEARING:

PRESIDINGJUDGE:

APPLICANT'SATTORNEY:

RESPONDENT'SATTORNEY:

COURTREPORTER:

HonorableEdgarW.Dickson

DanaS.Fields
XT

»•

%.2.
BenjaminLimbaugh

DanaTeller

ThismattercamebeforemeinCharlestonCountyonJanuary23,2020uponApplicant's

requestforpost-convictionrelief("PCR").TheApplicant,HamzehHamdiSaadeh,madeseveral

argumentsinsupportofhisclaimofevidenceofmaterialfactsnotpreviouslypresented.Those

argumentsandtheCourt'sfindingsoneacharediscussedbelow.

PROCEDURALHISTORY

ApplicantiscurrentlylocatedinCharlestonCounty,SouthCarolina.Heisnotinthecustody

oftheStatenorimmigration.ApplicanthadtwopreviousconvictionsforSimplePossessionof

MarijuanaandoneconvictionforPossessionofDrugParaphernaliaasapleaagreementtoaninitial

chargeofSimplePossessionofMarijuana.

OnMay6,2017,ApplicantwasarrestedandchargedwithSimplePossessionofMarijuanain

violationofS,C,CodeAnn.§44-53-370(d)(4)onticketnumber67492HA.August8,2017,Applicant

wasrepresentedbyNorthCharlestonPublicDefender,BobHaley.Applicantpledguiltytoareduced

chargeofPossessionofDrugParaphernaliaasanalternativetotheinitialchargeofSimplePossession

ofMarijuana.Applicantwassentencedtoafine.
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OnOctober5,2017,ApplicantwasgivenacourtesysummonsforSimplePossessionof

MarijuanainviolationofS.C.CodeAnn.§44-53-370(d)(4)onticketnumber4102P0160776.October

23,2017,ApplicantreceiveddeferredprosecutionuntilJanuary23,2018onthischarge.Hewasnot

representedbyanyCounsel.TheApplicantdidnotsuccessfullycompletethetermsofthedeferralof

theprosecutionandthiscasewasreferredtothecourtforacourtdateofFebruary21,2018at1pm.

TheApplicantreceivedaletterofthecourtdateandappearedincourtwhereinhepledguiltyandwas

sentencedtoafine.HewasnotrepresentedbyanyCounsel.

OnFebruary07,2018,ApplicantwasarrestedandchargedwithSimplePossessionof

MarijuanainviolationofS.C.CodeAnn.§44-53-370(d)(4)onticketnumber69584HA,OnFebruary

21,2018at8.30am,theApplicantdidnotappearincourtandwasfoundguiltyinhisabsence.

Applicantwassentencedtoafine.HewasnotrepresentedbyanyCounsel.

OnJune5,2019,Applicantfiledaninitialapplicationforpost-convictionreliefinthecourtof

disposition,theCityofNorthCharlestonMunicipalCourt.June7,2019theChiefMunicipalJudge

advisedtherewouldbenofurtheractiontakenonthetickets,advisedhewouldnotholdaPCR

hearingforthecharges,andadvisedtofileforpost-convictionreliefwiththecircuitcourt.June12,

2019,Applicantfiledtheapplicationforpost-convictionreliefwiththecircuitcourtwithinoneyear

offindingoutoftheevidence.

ApplicantclaimsthathisconvictionsandsentenceswereinviolationoftheConstitutionof

theUnitedStatesandthelawsofSouthCarolinainthatthereexistsevidenceofmaterialfacts,not

previouslypresentedandheard,thatrequiresvacationoftheconvictionsandsentencesintheinterest

ofjusticeforthefollowingreasons:

1.AtnotimedidtheStateprovideevidencetothecourtthattheallegedmarijuana

containedTHCgreaterthan.3%dryweightbasis.
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2.AtnotimewasApplicantinformedthatanelementtheStateneededtoprovewasthat

theallegedmarijuanahadtocontainTHCgreaterthan.3%dryweightbasis.

3.AtnotimewastheStateabletoanalyzetheallegedmarijuanaforapercentageofTHC

dryweightbasis.

4.ApplicantwasnotgivenFarettaWarningspriortopleading.

Atthehearingofthismatter,Applicantproceededonallfourgroundsintheapplication.

FINDINGSOFFACTANDCONCLUSIONSOFLAW

ThisCourthashadtheopportunitytoreviewtherecordinitsentiretyandhasheardthe

testimonyprovidedatthePost-ConvictionReliefhearing.Setforthbelowaretherelevantfindingsof

factsandconclusionsoflawasrequiredpursuanttoS.C.CodeAnn.§17-27-80(2003).

A.IneffectiveAssistanceofCounsel

TheApplicantdidnotallegeineffectiveassistanceofcounselandnonewerefound.

B.NewEvidence

December14,2018,SLEDmadeanannouncementthatitwasendingitsmarijuanatesting

programofmicroscopicanalysisandDuquenois-Levinechemicalspottest.SLEDadvisedthatithad

researchedtheissueextensivelyandfoundthatitstestingprocedurescouldnotdifferentiatebetween

industrialhempandmarijuana."BeadvisedthatSLEDhasresearchedthisissueextensivelyandhas

determinedthatduetothecreationoftheindustrialhempprogram,themarijuanatestingprocedures

coveredinthisprogram(microscopicanalysisandDuquenois-LevineChemicalSpotTestcannot

differentiatebetweenindustrialhempandmarijuana."Anewtestingprogramwillbeaquantitative

analysis-THCQuantitation(DC-THCQ).UnderS.C.Ann.§44-53-120(5),itisthedutyofSLEDto

promulgateregulationstoprovideuniformproceduresfortheseizure,inventory,reporting,auditing,

handling,testing,storage,preservationforevidentiaryuse,anddestructionorotherlawfuldisposition
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ofcontrolledsubstances.ThereforeSLED,itself,wasunawareoftheissuewithitstestinguntil

December14,2018.Allofapplicant'sconvictionswerepriortothisdate.

OnFebruary7,2014,theUnitedStatesPresidentsignedintolawtheFederalFarmBill.This

law,under7U.S.C§5940(b)(2)definedasIndustrialhemp.—Theterm^industrialhemp"meansthe

plantCannabissativaL.andanypartofsuchplant,whethergrowingornot,withadelta-9

tetrahydrocannabinolconcentrationofnotmorethan0.3percentonadryweightbasis.

OnJune2,2014,SouthCarolinapasseditsownSCIndustrialHempCultivationbill.S.C.

CodeAnn.§46-55-30specificallyexcludesindustrialhempisfromthedefinitionofmarijuanainS.C.

CodeAnn.§44-53-110.Further,S.C.CodeAnn.§46-55-10reflectsthat:

'Industrialhemp'meansallpartsandvarieties Forthepurposesofthischapter:(2)

oftheplantcannabissativa,cultivatedorpossessedbyalicensedgrower,whether

growingornot,thatcontainofnomoretetrahydrocannabinolconcentrationthanadoptedbyfederal

lawintheControlledSubstancesAct.21U.S.C.801,etseq.{emphasisadded).

TheIndustrialHempCultivationbillwasamendedonMay10,2017.Therewasachangeofnumbering

ofS.C.CodeAnn.§46-55-30toS.C.CodeAnn.§46-55-50,howeveritstillexcludedindustrialhemp

fromthedefinitionofmarijuanainS.C.CodeAnn.§44-53-110.S.C.CodeAnn§46-55-10(2)was

amendedtonotcross-referencefederallaw,buttoincludetheState'sowndeterminationofindustrial

hempconcentration.'"Industrialhemp'meanstheplantCannabissativaL.andanypartoftheplant,

whethergrowingornot,withadelta-9tetrahydrocannabinolconcentrationofnotmorethan0.3

percentonadriedweightbasis."

UnderSouthCarolinaRulesofProcedure,Rule6(a),theanalysistestingperformedineach

case,atthetime,wouldhavebeenacceptedasproper(providedtheremainingportionoftheRuleis

compliedwith)atthetimeoftheconviction,eventhoughlateritwasannouncedthatinfactthe

testingwasnotproperunderthechangestothestate'slaw.
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AllthreeofApplicant'sconvictionswerebetweenMay2,2014andDecember14,2018.Under

Statev.Spann,334S.C.618,619-620,513S.E.2d98,99(1999),toprevailonarequestforPost-

ConvictionRelief,theDefendantmustshowtheafter-discoveredevidence:"(1)issuchthatitwould

probablychangetheresultifanewtrialweregranted;(2)hasbeendiscoveredsincethetrial;(3)could

notintheexerciseofduediligencehavebeendiscoveredpriortotrial;(4)ismaterial;and(5)isnot

merelycumulativeorimpeaching."

1.ChangetheResult

InallthreeofApplicant'sconvictions,theresultswouldprobablychangebecausethetesting

atthetimewasimproper.InallthreeofApplicant'sconvictions,therewasasmallamountofgreen

plant-likematerial(GPM)foundanditisunlikelyitcouldhavecontainedthepercentageofTHC

neededfortheStatetomeetitsburdenunderthestatute.Thelawatthetimethatshouldhavebeen

appliedwastheState'sburdentoprovetheGPMcontainedTHCgreaterthan.3%dryweightbasis.

Duetothetestingatthetimenotbeingabletodifferentiatebetweenindustrialhempandmarijuana,

thereisnowaytheStatecouldhavemetitsburdeninanyofthethreeconvictions.Therecordalso

reflectedthattheStatedidnotprovideanyanalysistestingtothecourt,andthattherewasnotenough

evidencetofindtheApplicantguiltyincases41102P0160776and69584HA,evenwithoutthechanges

inthelawduetotheinceptionoftheindustrialhempprogram.Therewasnomarijuanatestinganalysis

inthecourt'srecord,eventoshowwhetherTHCwaspresentintheGPM(4102P0160776and

69584HA).Therefore,theintroductionofthisevidencewouldprobablychangetheresultifanew

trialwasgranted.
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2,DiscoveredSinceTrial

TheissuewiththepreviousSLEDmarijuanatestingprogramwasresearchedextensivelyby

SLED.ThisannouncementbySLEDwasnotmadeuntilafterthetrial.Therefore,theevidencewas

discoveredsincetheconvictions.

3.CouldNotintheExerciseofDueDiligencehavebeenDiscoveredPriortoanyof

theTrials

FromJune2,2014untilDecember14,2018itdoesnotappearthatanyoneunderstoodthe

impactofthechangeoflawontheSLEDapprovedmarijuanatestingprogram,notevenSLED.The

testingoftheGPMwasinaccordancewithSLEDpolicies,proceduresandS.C.C.R.P.Rule6.There

wasnothingtogivenoticeofanyinabilityoftheapprovedtestingtodifferentiatebetweenindustrial

hempandmarijuana.Therefore,theevidenceofimpropertestinganalysiscouldnothavebeen

discoveredbytheexerciseofduediligencepriortoanyofthetrials.

4.Materiality

DuetotheinceptionoftheSouthCarolinaIndustrialHempprogram,itisnecessaryforthe

StatetoprovethatGPMisnotindustrialhempbutisinfactmarijuanatocomportwithS.C.Ann.§

44-53-370(d)(4).TheStatemustfirstprovethattheGPMcontainsalevelofmorethan.3%THCdry

weightbasisinordertomeetitsburden.Thefactthatthetestingprogramcouldnotdifferentiatethis

levelismaterialtotheApplicant'sconvictions.

5.NotMerelyCumulativeorImpeachingEvidence

ProperanalysisoftheGPMwoulddeterminewhetheritwaslawfulorunlawfulbyits

percentageofTHCdryweightbasis.Thereisnothingelseabletodeterminethislevelwithoutproper

testingoftheGPM.Therefore,thisisnotcumulativeorimpeachingevidencebutgoesdirectlytoan

elementoftheoffensecharged.
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TheApplicanthasmetthetestputforwardbyStatev.Spann,334S.C.618,619-620,513S.E.2d

98,99(1999),toprevailonhisapplicationforpost-convictionrelief.

C.FARETTAWARNINGSANDFUNDAMENTALFAIRNESS

ThisCourtfindsthatFarettaWarningswerenotcontainedasapartofthecourt'srecords

(4102P0160776).Apleacolloquywasnotcontainedinthecourt'srecords.(67492HAand

4102P0160776).ADefendantinacriminalcasehastherighttotheassistanceofcounsel.U.S.Const.

Amend6."Defendantmaywaivehisrighttocounsel,buthemustdosoknowinglyandintelligently."

Osbejv.State,425S.C.615,618-619,825S.E.2d48,50(2019).

"Foraknowingandintelligentwaiverofdefendant'srighttocounseltooccur,defendantmust

be:(1)advisedofhisrighttocounsel,and(2)adequatelywarnedofthedangersofself-

representation."Id.at619.

TherecordreflectedthattheMunicipalCourtgenerallydoesnotprovideFarettaWarningsto

DefendantsproceedingwithoutCounselineveryprosecase.Thus,thisCourtfindsthattheDefendant

wasnotsufficientlyawareofhisrighttocounselandthedangersofself-representation.

CONCLUSION

Basedontheforegoingreasons,thisCourtfindsandconcludesthattheApplicanthas

establishedsufficientgroundsrequiredtogranthisapplicationforPost-ConvictionRelief.Theafter-

discoveredevidenceoftheimpropermarijuanatestingregardingallofApplicant'sconvictionsatissue

inthisapplication(ticketsnumbers67492HA;41102P0160776;and69584HA):1)wouldchangethe

resultifnewtrialsweregranted;2)hasbeendiscoveredsincethetrials;3)couldnotintheexerciseof

duediligencehavebeendiscoveredpriortoanyofthetrials;4)ismaterial;and5)isnotmerely

cumulativeorimpeaching.Therefore,thisapplicationmustbegranted,andtheApplicant'scases

reversedandremandedtobeheardinaccordancewiththefindingsinthisorder.
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TheCourtfurtherfindsthattheApplicantwasnotmadeawareofthedangersofself-

representationinviolationofFarettav.California.442U.S.806(1975).

ITISTHEREFOREORDEREDthattheApplicationforPost-ConvictionReliefhereby

isgranted.

ITISFURTHERORDEREDthattheApplicant'sconvictionsareherebySETASIDEas

amatteroflawandtheApplicant'ssentencesisherebyVACATEDbaseduponthenewly-discovered

evidenceandviolationofFaretta.

ITISFURTHERORDEREDthatthismatterisherebyREMANDEDforfurther

prosecution.

ITISFURTHERORDEREDthatsinceMay2,2014,theproperanalysisneededforthe

StatetofindsomeoneguiltyunderS.C.CodeAnn.§44-53-370(D)(4)istheTHCQuantitationtesting

(DC-THCQ).IfthereisnoTHCQuantitationtestinganalysis,thenthecaseshallbedismissed.The

levelofTHCneededfortheStatetomeetitsburdenunderthestatuteisamatteroflawnotoneof

fact.

ANDITISSOORDERED!

EdgarW.Dickson

PRESIDINGJUDGE

NINTHJUDICIALCIRCUIT

SouthCarolina

2020
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i§>tateofH>outf)Carolina

%\)tCircuitCourtoftfjeJfirsttJfufctcialCircuit
PostOfficeBox1949

190GibsonStreet,Suite207
Orangeburg,SC29116-1949

Phone:(803)535-2187
Fax:(803)535-2188

edicksonj@sccourts.org

EdgarWarrenDickson

Judge

MEMORANDUM

To:

JudgeDickson From:

Subject:

Date:

EnclosedOrdersignedbyJudgeDickson

1JtV»0

PleasehavetheenclosedOrderthathasbeensignedbyJudgeDicksonfiledintheappropriate

ClerkofCourt'sOfficeandservecopy(ies)onopposingcounselorprosedefendant(s).




