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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

) IN THE SECOND JUDICIAL CIRCUIT 

COUNTY OF AIKEN ) 

) C/A:  2017-CP-02-00283 

) 

SOHAIL ABDULLA,  ) 

) 

Plaintiff, ) 

v. ) 

) ORDER DISMISSING CASE 

SOUTHERN BANK, ) 

) 

Defendant ) 

This matter came before the Court on Southern Bank’s Motion to Dismiss for lack of Personal 

Jurisdiction on Monday, April 2, 2018. All parties were present and due and proper notice was made to 

all parties in interest. 

Plaintiff’s Complaint alleges that jurisdiction is proper pursuant to the “South Carolina Long 

Arm Statute”. Defendant filed an Answer and Counterclaim to Plaintiff’s Complaint specifically 

reserving the defense that it was not subject to the Long Arm jurisdiction of South Carolina.  

Defendant subsequently filed this Motion to Dismiss which included the Affidavit of an officer of 

Southern Bank, along with attachments verifying that all business and loan transactions between 

Plaintiff and Defendant occurred in the State of Georgia. Plaintiff did not reside in the State of South 

Carolina during the time that he and/or his company, Sportsman’s Link Inc., conducted business with 

Southern Bank. Further, Plaintiff, by way of Affidavit and deposition, admitted under oath that he did 

not reside in South Carolina until 2010. Though Defendant filed an unsecured Amended Proof of 

Claim in 2011, the last loan transaction entered into by and between the parties was signed August 30, 

2007 Georgia.  

Standard of Review 

The question of personal jurisdiction over a nonresident defendant is one which must be 

resolved upon the facts of each particular case. Engineered Prods. v. Cleveland Crane & Eng'g, 262 
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S.C. 1, 201 S.E.2d 921 (1974). The decision of the trial court should be affirmed unless unsupported

by the evidence or influenced by an error of law. Id., 262 S.C. at 4, 201 S.E.2d at 922; see 

also Hammond v. Cummins Engine Co., 287 S.C. 200, 336 S.E.2d 867 (1985) (stating that this Court is 

bound by Circuit Court's finding that a nonresident defendant is subject to its jurisdiction absent 

determination that Circuit Court's ruling is without evidentiary support or controlled by error of 

law); see also Industrial Equip. Co. v. Frank G. Hough Co., 218 S.C. 169, 173, 61 S.E.2d 884, 885 

(1950) (“This Court has adhered to the rule that a finding by the Circuit Court as to jurisdiction or lack 

of jurisdiction will not be disturbed on appeal unless wholly unsupported by the evidence or manifestly 

influenced or controlled by error of law.”). 

It is well-settled that the party seeking to invoke personal jurisdiction over a non-resident 

defendant via our long-arm statute bears the burden of proving the existence of personal 

jurisdiction. Southern Plastics Co. v. Southern Commerce Bank, 310 S.C. 256, 423 S.E.2d 128 

(1992); Aviation Assocs. & Consultants, Inc. v. Jet Time, Inc., 303 S.C. 502, 402 S.E.2d 177 (1991); 

South Carolina Dep't of Soc. Servs. v. Basnight, 346 S.C. 241, 551 S.E.2d 274 (Ct. App. 2001). At the 

pretrial stage, the burden of proving personal jurisdiction over a nonresident is met by a prima facie 

showing of jurisdiction either in the complaint or in affidavits. Mid-State Distribs., Inc. v. Century 

Importers, Inc., 310 S.C. 330, 426 S.E.2d 777 (1993); White v. Stephens, 300 S.C. 241, 387 S.E.2d 260 

(1990); International Mariculture Res. v. Grant, 336 S.C. 434, 520 S.E.2d 160 (Ct. App. 1999). 

Argument 

Plaintiff argues that Defendant’s filing of an unsecured Amended Proof of Claim on September 

20, 2011 in the Chapter 11 Bankruptcy Case of Sportman’s Link, Inc., Case No. 07-10454, United 

States Bankruptcy Court, Southern District of Georgia, Augusta Division, was a tortious act which 

conferred long arm jurisdiction over Defendant. The Amended Proof of Claim states that Defendant 

held several pieces of jewelry belonging to Plaintiff in its vault as collateral for a loan that Plaintiff 
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ultimately defaulted on. Plaintiff filed for Chapter 7 Bankruptcy in 2007, so the loan ceased to exist 

and the jewelry was no longer collateral. Defendant also noted at the hearing that a bank ledger, which 

was submitted to the Court, shows the jewelry in question was removed from the bank vault on March 

9, 2004 as evidenced by two (2) bank employees. As set forth in Plaintiff’s Affidavit, Plaintiff first 

requested specific information as to contents of the vault in 2016, approximately nine (9) years after 

the corporation filed bankruptcy in Georgia.  

This Court finds the South Carolina Long Arm Statute, specifically S.C. Code Ann. 36-2-803, 

does not apply under these circumstances as to the conduct or relationship of the parties in to the 

underlying Complaint. As set forth above, Southern Bank has had no contact with Plaintiff in South 

Carolina at any time during their banking relationship. Additionally, Plaintiff did not reside in South 

Carolina during the applicable time period. Accordingly, Plaintiff cannot satisfy the requirements of 

due process which would subject Defendant to the jurisdiction of this Court. 

This Court further finds Defendant’s delay in requesting information concerning the contents of 

the vault some six (6) years after Plaintiff moved to South Carolina, and twelve (12) years after the 

jewelry was removed from the vault certainly raises the question of latches on the part of Plaintiff, as 

well as the issue of statute of limitations. Further, Plaintiff’s allegation that Defendant’s filing of an 

Amended unsecured Proof of Claim on September 20, 2011 is a tortious act, subjecting Defendant to 

the South Carolina Long Arm statute is not reasonable. Defendant’s Amended unsecured claim, under 

oath, acknowledges that no collateral of any kind as pertains to this loan with Sportsman’s Link, Inc. 

and its Guarantor, Sohail Abdulla, was in existence.  

Plaintiff’s additionally argues that Defendant’s delay in filing a Motion to Dismiss waived its 

defense to in personam jurisdiction. Plaintiff cites Maybank v. BB&T Corp., 416 S.C. 541, 787 S.E.2d 

498 (2016), as controlling. There, the Court held “a delay in challenging personal jurisdiction by 

Motion to Dismiss may result in waiver, even where the defense was asserted in a timely answer…..” .  

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2018 M

ay 22 10:56 A
M

 - A
IK

E
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2017C
P

0200283

RECORD 3



In Maybank, the original suit was brought in the Court of Common Pleas. BB&T reserved its objection 

based upon lack of in personam jurisdiction, but immediately removed the case to Federal Court along 

with other appellants and engaged in litigation by filing an Amended Answer, filing a Corporate 

Disclosure, opposing remand back to the State Court, and opposing a motion for attorney’s fees. The 

Federal Court then remanded the case back to State Court, at which time BB&T continued to 

participate in litigation and discovery for another year. The case proceeded for 2 ½ years before BB&T 

Corporation finally filed their Motion to Dismiss. 

This Court does not find the holding of Maybank to be controlling as pertains to the facts in this 

particular case. Correspondence received by counsel of both parties subsequent to the Motion to 

Dismiss hearing shows that Defendant responded to Plaintiff’s request for Interrogatories and 

Production of Documents under the statement by Plaintiff’s counsel that “it may expedite the 

disposition of the case”. At no time did Defendant submit written Interrogatories or request for 

admissions. Furthermore, the depositions of Southern Bank and Plaintiff, took place on March 15, 

2018. Defendant filed the underlying Motion to Dismiss on February 2, 2018, which was heard by this 

Court April 2, 2018. The deposition taken by Defendant of Plaintiff was done for the purpose of 

establishing, under oath, that Plaintiff did not move to the State of South Carolina until the year 2010.  

More importantly, Plaintiff acknowledges in the deposition that at no time was any business ever 

transacted in the State of South Carolina by and between Plaintiff and Defendant. The last business 

transaction conducted between the parties was August 30, 2007 in Georgia. 

It is clear from the evidence presented that Plaintiff’s underlying theory of long arm jurisdiction 

was lacking in the original Complaint, and further, was not rectified by any subsequent Affidavit of the 

Plaintiff. 

WHEREFORE, IT IS HEREBY ORDERED that Plaintiff’s Complaint against Southern Bank 

is DISMISSED for lack of jurisdiction under the South Carolina Long Arm Statute.  
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IT IS FURTHER ORDERED, by consent of Defendant, that Defendant’s Counterclaim is 

hereby dismissed without prejudice.  Further, Plaintiff and Defendant are each responsible for their 

own respective attorney’s fees and costs associated with this Complaint. 

This ______ day of ______________, 2018. 

___________________________   

HONORABLE MAITE D. MURPHY 

JUDGE, COURT OF COMMON PLEAS 

Prepared by: 

/s/ Mark L. Wilhelmi 

Mark L. Wilhelmi 

SC State Bar Number 006103 

Attorney for Southern Bank 

3527 Wheeler Road, Suite 401 

Augusta, Georgia 30909 

Telephone:  (706) 868-9646 
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Aiken Common Pleas

Case Caption: Sohail  Abdulla  VS   Southern Bank

Case Number: 2017CP0200283

Type: Order/Dismissal

IT IS SO ORDERED.

Maite Murphy

Electronically signed on 2018-05-22 10:50:55     page 6 of 6
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS 

) IN THE SECOND JUDICIAL CIRCUIT 

COUNTY OF AIKEN ) 

C/A:2017-CP-02-00283 

SOHAIL ABDULLA,  ) 

) 

PLAINTIFF, ) 

) 

VS. ) CONSENT MOTION FOR ENTRY OF 

) SCHEDULING ORDER 

SOUTHERN BANK, ) 

) 

DEFENDANT. ) 

______________________________) 

CIV-506-07

The parties consent to the entry of the attached Scheduling Order in this case.  The 

primary witness for Defense underwent surgery on February 16, 2018 and has been unable to be 

deposed, and will be unavailable during the Week of February 26, 2018.  In addition, Defendant 

filed a motion to dismiss which must be heard before the trial in this matter.  That motion is 

currently scheduled to be heard on April 2, 2018.  The attached Scheduling Order is necessary to 

allow Defendant’s primary witness to recover from surgery, the completion of discovery by both 

parties, and for the Court to hear Defendant’s motion to dismiss which is currently scheduled for 

April 2, 2018.  Therefore, the parties move for the entry of the attached Scheduling Order. 

I SO MOVE: I CONSENT: 

/s/Tucker S. Player /s/Mark Wilhelmi 

SCBAR#16217 SCBAR#06103 

1415 Broad River Rd. 3527 Wheeler Rd., Suite 401 

Columbia, SC 29210 Augusta, GA 30909 
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FORM 4 

STATE OF SOUTH CAROLINA      JUDGMENT IN A CIVIL CASE 

COUNTY OF       

IN THE COURT OF COMMON PLEAS    CASE NO.       

            

PLAINTIFF(S) DEFENDANT(S) 

DISPOSITION TYPE (CHECK ONE) 

JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 

The issues have been tried or heard and a decision rendered.  

ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 

SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other 

ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 

 Binding arbitration, subject to right to restore to confirm, vacate or modify 

arbitration award;  

 Other 

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

 Affirmed;   Reversed;   Remanded;  

 Other   

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 

by the Court:  

 

ORDER INFORMATION 

This order  ends  does not end the case.  See Page 2 for additional information. 

For Clerk of Court Office Use Only 

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

06/12/2019

✔

2017CP0200283

Plaintiff's Motion to Reconsider an Order Dismissing for Lack of Personal Jurisdiction
was filed on May 21, 2018. This Court was not aware there was a pending motion in
this case until June 7, 2019. After careful consideration, for all the reasons stated in
Defendant's Response Memorandum, Plaintiff's Motion to Reconsider is hereby
denied.

Southern BankSohail Abdulla

Aiken

✔

✔
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Court Reporter: 

E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's

entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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Aiken Common Pleas

Case Caption: Sohail  Abdulla  VS   Southern Bank

Case Number: 2017CP0200283

Type: Order/Electronic Form 4

So Ordered

s/ Maite Murphy 2166

Electronically signed on 2019-06-12 16:01:20     page 3 of 3
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS 
) IN THE SECOND JUDICIAL CIRCUIT 

COUNTY OF AIKEN ) 
C/A:2017-CP-02-00283 

SOHAIL ABDULLA,  ) 
) 

PLAINTIFF, ) 
) 

VS. ) ORDER DENYING MOTION TO DISMISS 
) 

SOUTHERN BANK, ) 
) 

DEFENDANT. ) 
______________________________) 

Defendant made a motion to dismiss based on lack of personal jurisdiction.  A hearing 

was held on April 2, 2018 in Bamberg, South Carolina at which all parties appeared and 

presented arguments through counsel.  After a thorough review of the written submissions of the 

parties, the arguments of the parties, and the applicable law, Defendant’s motion is DENIED. 

Factual Background 

Plaintiff has been a citizen and resident of South Carolina since 2010.  In 2007, Defendant 

filed a proof of claim in the Chapter 11 Bankruptcy of Plaintiff’s business.  In that proof of claim, 

Defendant asserted under oath that it held certain jewelry and other valuables owned by Plaintiff 

in its vault as collateral on the business loan.  Defendant never amended that claim to indicate that 

Plaintiff took or was in possession of the items it originally claimed it held in the vault. 

In 2010, while a citizen of South Carolina, Plaintiff requested all documents related to his 

property, loans, and personal guarantees be provided by Defendant.  Defendant provided no 

information about the personal items it claimed it held in the vault. 

In 2016, Plaintiff again requested an accounting of the items in the vault.  It was at this 

point, for the first time, that Defendant claimed the items were “removed” from the vault in 2004.  

Plaintiff subsequently filed this lawsuit on February 8, 2017.  While Defendant did claim that this 
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Court lacked personal jurisdiction over it in its Answer, Defendant filed a counterclaim in this 

Court, engaged in written discovery, deposed Plaintiff, and waited approximately one year before 

seeking dismissal based on lack of jurisdiction. 

Standard of Review 

The question of personal jurisdiction over a nonresident defendant is one which must be 

resolved upon the facts of each particular case. Engineered Prods. v. Cleveland Crane & Eng'g, 

262 S.C. 1, 201 S.E.2d 921 (1974).  The decision of the trial court should be affirmed unless 

unsupported by the evidence or influenced by an error of law. Engineered Prods., 262 S.C. at 4, 

201 S.E.2d at 922; see also Hammond v. Cummins Engine Co., 287 S.C. 200, 336 S.E.2d 867 

(1985) (stating that this Court is bound by Circuit Court's finding that nonresident defendant is 

subject to its jurisdiction absent determination that Circuit Court's ruling is without evidentiary 

support or controlled by error of law); Industrial Equip. Co. v. Frank G. Hough Co., 218 S.C. 169, 

173, 61 S.E.2d 884, 885 (1950) ("This Court has adhered to the rule that a finding by the Circuit 

Court as to jurisdiction or lack of jurisdiction will not be disturbed on appeal unless wholly 

unsupported by the evidence or manifestly influenced or controlled by error of law."). 

It is well-settled that the party seeking to invoke personal jurisdiction over a non-resident 

defendant via our long-arm statute bears the burden of proving the existence of personal 

jurisdiction. Southern Plastics Co. v. Southern Commerce Bank, 310 S.C. 256, 423 S.E.2d 128 

(1992); Aviation Assocs. & Consultants, Inc. v. Jet Time, Inc., 303 S.C. 502, 402 S.E.2d 177 

(1991); South Carolina Dep't of Soc. Servs. v. Basnight, 346 S.C. 241, 551 S.E.2d 274 (Ct. App. 

2001).  At the pretrial stage, the burden of proving personal jurisdiction over a nonresident is met 

by a prima facie showing of jurisdiction either in the complaint or in affidavits. Mid-State Distribs., 

Inc. v. Century Importers, Inc., 310 S.C. 330, 426 S.E.2d 777 (1993); White v. Stephens, 300 S.C. 
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241, 387 S.E.2d 260 (1990); International Mariculture Res. v. Grant, 336 S.C. 434, 520 S.E.2d 

160 (Ct. App. 1999). 

Arguments 

Defendant certified, under oath, that it still held Plaintiff’s valuables in its vault on 

September 20, 2011.  Plaintiff argues that Defendant cannot change its story now that it is 

convenient to do so and cites to the South Carolina law relating to the doctrine of equitable estoppel 

from now claiming that the contents of the vault were taken prior to the bankruptcy proceedings. 

See Hayne Fed. Credit Union v. Bailey, 327 S.C. 242, 489 S.E.2d 472 (1997)("When a party has 

formally asserted a certain version of the facts in litigation, he cannot later change those facts when 

the initial version no longer suits him.") The doctrine precludes a party from adopting a position 

in conflict with one previously taken in the same or related litigation. Quinn v. Sharon Corp., 343 

S.C. 411, 540 S.E.2d 474(Ct. App. 2000).

This Court does not have to reach this issue.  The evidence in the record makes it clear that 

there is a material issue of fact pertaining to the time when the items in the vault were removed.  

For purposes of determining whether a prima facie case has been made to establish jurisdiction, 

this Court finds that the assertion to the Bankruptcy court establishes a prima facie case that the 

items in the vault were still present at the time Plaintiff established his residency in South Carolina. 

Under South Carolina's long-arm statute, "[a] court may exercise personal jurisdiction over 

a person who acts directly or by an agent as to a cause of action arising from the person's . . 

. commission of a tortious act in whole or in part in this State." S.C. Code Ann. § 36-2-

803(1)(c) (1976). “The commission of a 'tortious act in whole or in part in this State' applies to in-

state injuries resulting from out-of-state acts or omissions." Parker v. Williams & Madjanik, Inc., 

270 S.C. 570, 243 S.E.2d 451(1978).  In this case, the tort complained of by Plaintiff (conversion) 
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could have occurred while Plaintiff was a citizen of South Carolina.  The evidence before the Court 

is sufficient to meet the burden of establishing a prima facie case that the alleged conversion 

occurred while Plaintiff was a South Carolina resident.  If so, the injury resulted in this State, even 

though the act of conversion occurred in Georgia.  Therefore, Defendant is subject to the 

jurisdiction of this Court under the long arm statute. 

Regardless of whether personal jurisdiction exists over Defendant in this case, this Court 

finds that Defendant waived any defense based on lack of in personam jurisdiction.  The 

controlling case is Maybank v. BB&T Corp., 416 S.C. 541, 787 S.E.2d 498 (2016).  The Court in 

Maybank held that a Rule 12(h)(1), SCRCP, defense must be acted upon in a timely manner to be 

preserved.   "A delay in challenging personal jurisdiction by motion to dismiss may result in 

waiver, even where the defense was asserted in a timely answer. … Rule 12(h), FRCP, sets only 

the outer limits of waiver; it does not preclude waiver by implication." Maybank v. BB&T Corp., 

416 S.C. 541, 787 S.E.2d 498 (2016).  In Maybank, the defendant raised the defense of lack of 

jurisdiction in its Answer, but failed to make a motion to dismiss until one month before trial.  In 

addition, the defendant engaged in written discovery during the pendency of the action.  Based on 

these facts, the Court found the defendant waived its defense based on lack of in personam 

jurisdiction. 

The facts in this case are nearly identical to those in Maybank.  On January 19, 2018, the 

parties received notice that this matter was scheduled for trial during the week of February 26, 

2018.  Defendant made this motion to dismiss two weeks after that notice, little more than three 

weeks before it was scheduled for trial. Also in this case, Defendant engaged in written discovery 

and took the deposition of Plaintiff.  The law is clear that any defense based on lack of personal 

jurisdiction was waived under the law established in Maybank, and the motion must be denied. 
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THEREFORE, the motion to dismiss is denied. 

_________________________________ 
Judge Maite Murphy 

_______________, South Carolina 

______________, 2018 
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS 

) IN THE SECOND JUDICIAL CIRCUIT 

COUNTY OF AIKEN ) 

C/A:2017-CP-02-00283 

SOHAIL ABDULLA,  ) 

) 

PLAINTIFF, ) 

) 

VS. ) RESPONSE TO MOTION TO DISMISS 

) 

SOUTHERN BANK, ) 

) 

DEFENDANT. ) 

______________________________) 

COMES NOW, PLAINTIFF, by and through his undersigned attorney, and responds to 

Defendant’s motion to dismiss: 

Defendant moves this Court to dismiss this matter based on a claim that there is no 

personal jurisdiction over Defendant.  However, this Court does have jurisdiction over Defendant 

pursuant to South Carolina’s Long Arm Statute.  More importantly, even if this Court did not 

have personal jurisdiction over Defendant, any defense based on such was waived by Defendant. 

Factual Background 

Plaintiff has been a citizen and resident of South Carolina since 2010.  In 2007, 

Defendant filed a proof of claim in the Chapter 11 Bankruptcy of Plaintiff’s business.  In that 

proof of claim, Defendant asserted under oath that it held certain jewelry and other valuables 

owned by Plaintiff in its vault as collateral on the business loan.  On September 20, 2011, 

Defendant filed an Amended Claim in the same bankruptcy, also under oath, declaring that it still 

held the same items belonging to Plaintiff in its vault.  Neither of these claims were ever 

amended. 
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In 2010, while a citizen of South Carolina, Plaintiff requested all documents related to his 

property, loans, and personal guarantees be provided by Defendant.  Defendant provided no 

information about the personal items it claimed it held in the vault. 

In 2016, Plaintiff again requested an accounting of the items in the vault.  It was at this 

point, for the first time, that Defendant claimed the items were “removed” from the vault in 

2004.  Plaintiff subsequently filed this lawsuit on February 8, 2017.  While Defendant did claim 

that this Court lacked personal jurisdiction over it in its Answer, Defendant filed a counterclaim 

in this Court, engaged in written discovery, deposed Plaintiff, and waited approximately one year 

before seeking dismissal based on lack of jurisdiction. 

Arguments 

DEFENDANT IS BARRED FROM MAKING ANY CLAIM THAT THE JEWELRY WAS 

REMOVED FROM ITS VAULT PRIOR TO SEPTEMBER 20, 2011 

 

 Defendant certified, under oath, that it still held Plaintiff’s valuables in its vault on 

September 20, 2011.  Defendant cannot change its story now that it is convenient to do so.  

Under South Carolina law, Defendant is barred by the doctrine of equitable estoppel from now 

claiming that the contents of the vault were taken prior to the bankruptcy proceedings.  See 

Hayne Fed. Credit Union v. Bailey, 327 S.C. 242, 489 S.E.2d 472 (1997)("When a party has 

formally asserted a certain version of the facts in litigation, he cannot later change those facts 

when the initial version no longer suits him.") The doctrine precludes a party from adopting a 

position in conflict with one previously taken in the same or related litigation. Quinn v. Sharon 

Corp., 343 S.C. 411, 540 S.E.2d 474(Ct. App. 2000).  Therefore, Defendant is bound by its 

assertion in bankruptcy court that it still held the valuables in its vault as of September 20, 2011. 
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THIS COURT HAS JURISDICTION OVER DEFENDANT AS IT COMMITTED A TORT 

AGAINST A SOUTH CAROLINA CITIZEN, MAKING IT SUBJECT TO JURISDICTION 

UNDER THE LONG ARM STATUTE 

Under South Carolina's long-arm statute, "[a] court may exercise personal jurisdiction 

over a person who acts directly or by an agent as to a cause of action arising from the person's . . 

. commission of a tortious act in whole or in part in this State." S.C. Code Ann. § 36-2-

803(1)(c) (1976). “The commission of a 'tortious act in whole or in part in this State' applies to 

in-state injuries resulting from out-of-state acts or omissions." Parker v. Williams & Madjanik, 

Inc., 270 S.C. 570, 243 S.E.2d 451(1978).  In this case, the tort complained of by Plaintiff 

(conversion) occurred while Plaintiff was a citizen of South Carolina.  The injury resulted in this 

State, even though the act of conversion occurred in Georgia.  Therefore, Defendant is subject to 

the jurisdiction of this Court. 

ANY DEFENSE BASED ON LACK OF INPERSONAM JURISDICTION HAS BEEN 

WAIVED 

Under South Carolina law, Defendant has waived any defense based on lack of in 

personam jurisdiction.  The controlling case is Maybank v. BB&T Corp., 416 S.C. 541, 787 

S.E.2d 498 (2016).  The Court in Maybank held that a Rule 12(h)(1), SCRCP, defense must be 

acted upon in a timely manner to be preserved.   "A delay in challenging personal jurisdiction by 

motion to dismiss may result in waiver, even where the defense was asserted in a timely answer. 

… Rule 12(h), FRCP, sets only the outer limits of waiver; it does not preclude waiver by 

implication." Maybank v. BB&T Corp., 416 S.C. 541, 787 S.E.2d 498 (2016).  In Maybank, the 

defendant raised the defense of lack of jurisdiction in its Answer, but failed to make a motion to 

dismiss until one month before trial.  In addition, the defendant engaged in written discovery 

during the pendency of the action.  Based on these facts, the Court found the defendant waived 

its defense based on lack of in personam jurisdiction. 
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The facts in this case are nearly identical to those in Maybank.  On January 19, 2018, the 

parties received notice that this matter was scheduled for trial during the week of February 26, 

2018.  Defendant made this motion to dismiss two weeks after that notice, little more than three 

weeks before it was scheduled for trial. Also in this case, Defendant engaged in written 

discovery and took the deposition of Plaintiff.  The law is clear that any defense based on lack of 

personal jurisdiction was waived under the law established in Maybank, and the motion must be 

denied. 

s/Tucker S. Player 

S.C. Bar No. 16217

Player Law Firm, LLC

1415 Broad River Road

Columbia, South Carolina  Columbia, SC 29210

March 28, 2018 (803) 772-8008

Attorney for Plaintiff
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS 

) IN THE SECOND JUDICIAL CIRCUIT 

COUNTY OF AIKEN ) 

C/A:2017-CP-02-00283 

SOHAIL ABDULLA,  ) 

) 

PLAINTIFF, ) 

) 

VS. ) MOTION TO RECONSIDER 

) 

SOUTHERN BANK, ) 

) 

DEFENDANT. ) 

______________________________) 

Defendant made a motion to dismiss based on a single legal theory, i.e. lack of personal 

jurisdiction.  A hearing was held on April 2, 2018 in Bamberg, South Carolina at which all 

parties appeared and presented arguments through counsel.  This Court eventually issued an 

Order granting Defendant’s motion and dismissed this case.  That Order contained numerous 

errors of law and fact and must be vacated.  Plaintiff makes this motion pursuant to Rule 59, 

SCRCP. 

ERRORS 

This Court’s Order makes numerous findings of fact and law that are completely 

unsupported, if not directly contradicted, by the record in this case and the public record in 

federal court.  The following is a list of the inaccuracies: 

1. The Court’s Order claims that the last time business was conducted between the parties

was in 2007.  This is false.  Another note was signed and dated 8-25-2008 for

$110,000.00 and is attached hereto as Exhibit A.  More importantly, Defendant did not

receive the last payment on the debt arising from the business relationship until 8-24-

2015.  Exhibit B.  If this payment was not related to the banking relationship between the

parties, those funds should be immediately transferred to Plaintiff;

2. Plaintiff has never argued that Defendant’s filing of an unsecured Amended Proof of

Claim on September 20, 2011 was a tortious act which conferred long arm jurisdiction

over Defendant. Such an allegation does not exist in any pleading, motion, or other filing
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with this Court.  The only tortious claim alleged is the unlawful removal of the contents 

of the collateral vault.  The claim of long arm jurisdiction arises from the fact that it is 

unknown when or how the contents were removed.  Plaintiff requested information on the 

contents for years, and was only told in 2016 that the contents were no longer in the 

vault.  Plaintiff still believes that the contents were removed after he resided in South 

Carolina.  Therefore, the tortious act occurred while he was a citizen of this state and 

long-arm jurisdiction is appropriate; 

3. Plaintiff did not file for Chapter 7 Bankruptcy in 2007.  The Chapter 11 bankruptcy for

Sportsman’s Link, Inc. was involuntarily converted to Chapter 8 in 2008.  Plaintiff has

NEVER filed for bankruptcy;

4. A loan does not cease to exist upon the filing of a Chapter 7 Bankruptcy and it certainly

does not unsecure a lien on collateral.   Loans are discharged at the end of a successful

bankruptcy under Chapter 7, not upon the filing of a petition.

5. Defendant submitted an affidavit of Ralph Dickey which does not address the items in the

collateral vault in any way.  Defendant’s only “evidence” presented to support its claim

that the items were removed in 2004 is an unverified bank ledger with no signatures from

ANYONE.  Despite the claim of Defendant that the ledger shows evidence of two

employees allowing the removal of collateral, there are no names of these employees and

no description of anything removed from the vault.   This does not constitute valid

evidence before the Court and must be disregarded for purposes of the motion.

6. Plaintiff’s Affidavit specifically states that he first requested information on the contents

of the vault in 2010, not 2016.  He did request information again in 2016, but this was

not the “first time” as stated in the Order.  2016 was the first time Defendant revealed that

the contents of the vault had been removed and not sold in the bankruptcy auction.  This

was the first notice that the contents were not sold in the bankruptcy auction.  This was

the first notice that a conversion of the contents took place.

7. Southern Bank did have contact with Plaintiff in South Carolina during their banking

relationship.  Plaintiff’s Affidavit clearly alleged such contact.  More importantly,

Defendant never provided any documentation or other evidence that Plaintiff received

any items from the vault or was notified of the end of the bank relationship at any time

before 2016.  The Order

8. This Court claims that Plaintiff did not reside in South Carolina during the applicable

time period without providing any explanation or support for what the “applicable time

period” is or how there was no contact during that period.

9. The Court raises the question of laches and statute of limitations despite the fact that

Defendant did not raise these issues in its motion and they were not before this Court to

consider.
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10. This Court found that Defendant’s Amended unsecured claim, under oath, acknowledges

that no collateral of any kind was in existence.  While a literal reading of that proof of

claim may comport with such an interpretation, such a literal reading conclusively proves

that Defendant committed perjury.  Reading the proof of claim in a literal manner would

mean that Defendant pledged under oath that the amount of their claim “as of date case

filed” was only $265,962.86.  If this is true, then the auction performed by the Trustee

(which occurred after the case was converted to Chapter 7) and yielded a payment of

nearly $600,000.00 to Defendant was procured by fraud.  A more forgiving reading of

this Proof of Claim is that it was intended to reflect the remaining balance of the secured

claim after all collateral was sold at auction.  Under this forgiving reading, Plaintiff

assumed the collateral in the vault was sold with the other collateral.  His requests for the

disposition of that collateral was to determine its sales price and how it was applied to the

outstanding debt.  Defendant withheld this information until 2016 and has yet to provide

any admissible evidence to support its story of a removal in 2004.  In summary,

Defendant cannot now point to this proof of claim and declare it was direct notice that the

vault contents were removed prior to the bankruptcy.

11. The claim that “it is clear from the evidence presented that Plaintiff’s underlying theory

of long arm jurisdiction was lacking in the original Complaint, and further, was not

rectified by any subsequent Affidavit of the Plaintiff” is without any support anywhere in

the record.  The theory of jurisdiction was clearly laid out in the Complaint and further

supported by the Affidavit of Plaintiff.  More importantly, if the jurisdictional arguments

were so devoid of merit, why did it take Defendant a year to file a motion?

12. This Court properly rules that “[a]t the pretrial stage, the burden of proving personal

jurisdiction over a nonresident is met by a prima facie showing of jurisdiction either in

the complaint or in affidavits. Mid-State Distribs., Inc. v. Century Importers, Inc., 310

S.C. 330, 426 S.E.2d 777 (1993); White v. Stephens, 300 S.C. 241, 387 S.E.2d 260

(1990); International Mariculture Res. v. Grant, 336 S.C. 434, 520 S.E.2d 160 (Ct. App.

1999).  However, this Court erred in finding that Plaintiff failed to establish a prima facie

case for jurisdiction.  Plaintiff’s affidavit clearly establishes a prima facie case that

Defendant committed a tort (conversion, negligence) while Plaintiff was a citizen and

resident of South Carolina.  He asked for all records pertaining to the collateral in 2010

and was given nothing.  He asked again in 2016 and was told, for the first time, that the

contents of the vault were removed prior to the bankruptcy.  The only “proof” offered by

Defendant is an unverified, unsigned, sheet of paper they claim indicates the items were

removed.  This does not and cannot nullify the prima facie case established by Plaintiff.

Plaintiff denies he removed the items from the vault and Defendant claims that he did.  A

jury question exists as to how and when the items were removed, and that jury question

prevents a dismissal of this matter pursuant to Rule 12, SCRCP.

The above-referenced errors require the Court to vacate its previous Order and deny the 

motion to dismiss under South Carolina law. 

May 21, 2018 /s/Tucker S. Player 
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1415 Broad River Rd.  

Columbia, South Carolina 29210 

tucker@playerlawfirm.com  

Attorney for Plaintiff 
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS 
) IN THE SECOND JUDICIAL CIRCUIT 

COUNTY OF AIKEN ) 
C/A:2017-CP-02-00283 

SOHAIL ABDULLA,  ) 
) 

PLAINTIFF, ) 
) 

VS. ) ORDER DENYING MOTION TO DISMISS 
) 

SOUTHERN BANK, ) 
) 

DEFENDANT. ) 
______________________________) 

Defendant made a motion to dismiss based on lack of personal jurisdiction.  A hearing 

was held on April 2, 2018 in Bamberg, South Carolina at which all parties appeared and 

presented arguments through counsel.  After a thorough review of the written submissions of the 

parties, the arguments of the parties, and the applicable law, Defendant’s motion is DENIED. 

Factual Background 

Plaintiff has been a citizen and resident of South Carolina since 2010.  In 2007, Defendant 

filed a proof of claim in the Chapter 11 Bankruptcy of Plaintiff’s business.  In that proof of claim, 

Defendant asserted under oath that it held certain jewelry and other valuables owned by Plaintiff 

in its vault as collateral on the business loan.   

In 2010, while a citizen of South Carolina, Plaintiff requested all documents related to his 

property, loans, and personal guarantees be provided by Defendant.  Defendant provided no 

information about the personal items it claimed it held in the vault. 

In 2016, Plaintiff again requested an accounting of the items in the vault.  It was at this 

point, for the first time, that Defendant claimed the items were “removed” from the vault in 2004.  

Plaintiff subsequently filed this lawsuit on February 8, 2017.  While Defendant did claim that this 

Court lacked personal jurisdiction over it in its Answer, Defendant filed a counterclaim in this 
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Court, engaged in written discovery, deposed Plaintiff, and waited approximately one year before 

seeking dismissal based on lack of jurisdiction. 

Standard of Review 

The question of personal jurisdiction over a nonresident defendant is one which must be 

resolved upon the facts of each particular case. Engineered Prods. v. Cleveland Crane & Eng'g, 

262 S.C. 1, 201 S.E.2d 921 (1974).  The decision of the trial court should be affirmed unless 

unsupported by the evidence or influenced by an error of law. Engineered Prods., 262 S.C. at 4, 

201 S.E.2d at 922; see also Hammond v. Cummins Engine Co., 287 S.C. 200, 336 S.E.2d 867 

(1985) (stating that this Court is bound by Circuit Court's finding that nonresident defendant is 

subject to its jurisdiction absent determination that Circuit Court's ruling is without evidentiary 

support or controlled by error of law); Industrial Equip. Co. v. Frank G. Hough Co., 218 S.C. 169, 

173, 61 S.E.2d 884, 885 (1950) ("This Court has adhered to the rule that a finding by the Circuit 

Court as to jurisdiction or lack of jurisdiction will not be disturbed on appeal unless wholly 

unsupported by the evidence or manifestly influenced or controlled by error of law."). 

It is well-settled that the party seeking to invoke personal jurisdiction over a non-resident 

defendant via our long-arm statute bears the burden of proving the existence of personal 

jurisdiction. Southern Plastics Co. v. Southern Commerce Bank, 310 S.C. 256, 423 S.E.2d 128 

(1992); Aviation Assocs. & Consultants, Inc. v. Jet Time, Inc., 303 S.C. 502, 402 S.E.2d 177 

(1991); South Carolina Dep't of Soc. Servs. v. Basnight, 346 S.C. 241, 551 S.E.2d 274 (Ct. App. 

2001).  At the pretrial stage, the burden of proving personal jurisdiction over a nonresident is met 

by a prima facie showing of jurisdiction either in the complaint or in affidavits. Mid-State Distribs., 

Inc. v. Century Importers, Inc., 310 S.C. 330, 426 S.E.2d 777 (1993); White v. Stephens, 300 S.C. 
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241, 387 S.E.2d 260 (1990); International Mariculture Res. v. Grant, 336 S.C. 434, 520 S.E.2d 

160 (Ct. App. 1999). 

Arguments 

 This Court does not have to reach the issue of in personam jurisdiction.  Regardless of 

whether personal jurisdiction exists over Defendant in this case, this Court finds that Defendant 

waived any defense based on lack of in personam jurisdiction.  The controlling case is Maybank 

v. BB&T Corp., 416 S.C. 541, 787 S.E.2d 498 (2016).  The Court in Maybank held that a Rule 

12(h)(1), SCRCP, defense must be acted upon in a timely manner to be preserved.   "A delay in 

challenging personal jurisdiction by motion to dismiss may result in waiver, even where the 

defense was asserted in a timely answer. … Rule 12(h), FRCP, sets only the outer limits of waiver; 

it does not preclude waiver by implication." Maybank v. BB&T Corp., 416 S.C. 541, 787 S.E.2d 

498 (2016).  In Maybank, the defendant raised the defense of lack of jurisdiction in its Answer, 

but failed to make a motion to dismiss until one month before trial.  In addition, the defendant 

engaged in written discovery during the pendency of the action.  Based on these facts, the Court 

found the defendant waived its defense based on lack of in personam jurisdiction. 

 The facts in this case are nearly identical to those in Maybank.  On January 19, 2018, the 

parties received notice that this matter was scheduled for trial during the week of February 26, 

2018.  Defendant made this motion to dismiss two weeks after that notice, little more than three 

weeks before it was scheduled for trial. Also in this case, Defendant engaged in written discovery 

and took the deposition of Plaintiff.  The law is clear that any defense based on lack of personal 

jurisdiction was waived under the law established in Maybank, and the motion must be denied. 

 THEREFORE, the motion to dismiss is denied. 
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_________________________________ 
Judge Maite Murphy 

_______________, South Carolina 

______________, 2018 
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(The following proceedings were held April 2, 2018,

beginning at 10:24 AM.)

THE COURT: It looks like the next case is Abdulla

versus Southern Bank. Whose motion do we have here.

MR. WILHELMI: This is my motion, Your Honor. My

name is Mark Wilhelmi. I drove over from Augusta today

and I represent Southern Bank.

THE COURT: All right, sir.

MR. WILHELMI: Do I need to spell Wilhelmi for you?

THE COURT REPORTER: No, I have it here.

MR. WILHELMI: All right. Thank you.

THE COURT: You may proceed.

MR. WILHELMI: Thank you, Your Honor.

This is a motion to dismiss, Your Honor. And if I

could briefly just give you a little background on it

because I assume you don't have any file here from Aiken,

correct?

THE COURT: I don't.

MR. WILHELMI: Okay. So what we have, Mr. Abdulla

has done business with the bank, Southern Bank, who used

to be known as Bank of Burke County all the way back in

like the late eighties, and so for many years had all

kinds of different loans, et cetera, et cetera; real

estate loans, business loans, car loans, that type of

thing.
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In 1998, he formed a corporation called the

Sportsman's Link, Inc., in which he opened up a business

in Augusta that was like a -- what's a big sporting goods

store? You know, they have the pontoons and all that

stuff. Mr. Abdulla did his own store like that.

Southern Bank financed the whole thing to the tune of --

it eventually got up to about $860,000. So everything

was doing very well with Mr. Abdulla for many, many years

and all the different loans.

In 2007, Sportsman's Link, Inc., had to file

bankruptcy, a Chapter 11 bankruptcy, in Augusta. And,

again, all these loans I'm talking about, Your Honor,

every single transaction has always been in Georgia, and

the affidavit will show -- and, in fact, in the affidavit

that was just filed, plus we took a deposition a few weeks

ago, Mr. Abdulla admits that he did not move to South

Carolina until 2010. The last loan transaction we had

with him was in 2007.

So the reason he filed bankruptcy was his landlord

wanted him to move. There was a Sam's Club next to it

and they wanted to take his space. They were negotiating

to move. Mr. Abdulla did not like the terms on which

they were trying to move him, the landlord tried to evict,

they filed a Chapter 11 to stop it and try and litigate

this whole issue in court.
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In the meanwhile, at that time all our loans were

all -- were good with Southern Bank. We didn't have a

problem at that point. What happened is after it got

into Chapter 11, basically a year later, the whole case

was converted to a Chapter 7, everything is lost, the

trustee does an auction. We hold a secured interest

in all the firearms, sporting goods, everything in the

store. All that gets liquidated and eventually we have

a loss that we filed a proof of claim with, which is

interesting. I'll get to that in a minute.

After that, then Mr. Abdulla left the country and

I think he went to -- somewhere in the Middle East. He

came back and then as he said in his affidavit that

Mr. Tucker filed, and as he said in his deposition, moved

to Aiken in 2010 and that's where he's been ever since

then.

Well, in my particular case, Your Honor, when this

thing was filed, the lawsuit just alleges -- it says

jurisdiction and venue. Plaintiff, Mr. Abdulla, is a

resident of Aiken County, South Carolina. Two, Defendant

is a Georgia corporation with its main office in

Waynesboro, Georgia, which is true. And, three,

jurisdiction is proper pursuant to the South Carolina

long-arm statute. That's all there is in the complaint

about why the long-arm statute applies.
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So fast-forward -- so then last year Mr. Tucker

wanted to do some discovery and when I filed our answer

I put in there that we object to jurisdiction, that

there's no jurisdiction in this Court, and he asked me

-- basically ten, eleven months ago I said please answer

some basic discovery so we can see what really happened.

Well, Your Honor, what I'm forgetting is this

whole case is about jewelry that was held in a vault at

Southern Bank in Waynesboro. So our big $850,000 loan,

which had all the collateral of the store, all the guns

and everything else, there's a little line in there that

we also held contents of -- well, jewelry in the vault

that actually belonged to Mr. Abdulla and his wife which

had actually been in our vault, which I discovered, since

1998. Now this is not a safety deposit box, this is a

vault. They did have a safety deposit box also, but

anyway, we filed our proof of claim in bankruptcy court

in Augusta. All that stuff was listed, including that

one little line, we hold stuff in the vault.

Well, fast-forward ten years later. I guess it's --

I believe it's longer than that. Now Mr. Abdulla wants

to know what happened to the jewelry in the vault. So

we've answered that question and I have a document here

for Your Honor. The jewelry was actually moved from the

vault in 2004, three years before the bankruptcy was
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even filed.

Now Mr. Tucker has raised the issue over and over

and over again that we've filed a false claim with the

bankruptcy court because we showed that we held the

jewelry. Of course, our proof of claim is just all our

loan documents, it's everything we have, and it was

actually -- I can personally attest to it, it wasn't

until after the bankruptcy that I asked the bank to take

a look and say what's really in that vault and, anyway,

they called back and I was informed then that everything

had been removed from the vault and it had been removed

in the year 2004.

And, Your Honor, I even have a little sheet here,

but this is how the bank does it, nothing's electronic,

and Mr. Tucker's had this now for a couple of years, I

guess, but it shows that we got the jewelry it looks like

in the vault in 1997, May 29, 1997, and then it says

R-E-L, which the bank tells me is "release", 3-9-04, and

as a requirement then two different bank personnel have

to sign off on that to have it removed and their initials

are S-H and then K-S-C.

Now the bank officer in charge of the loan because

we just took his deposition doesn't recall releasing the

jewelry to Mr. Abdulla, but he assumes he did. We had

all kinds of collateral, it had been in there since 1997,
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so somebody must have called, either Mr. Abdulla or his

wife, and we agreed to have it released, but they didn't

-- they forgot about it and, again, it's gone. It's

never been an issue. We've never pursued anything against

them for the jewelry even though we subsequently took a

loss because our records apparently indicate that we

released it back to them.

So now we fast-forward, Your Honor, to now and it

was just literally last Thursday when Mr. Tucker filed

his response that it finally -- you know, it wasn't a

light bulb to go on, now I understand what his argument

is. And, of course, under the long-arm statute, Your

Honor, I believe it's like eight different, you know,

categories. One of them is did we transact business in

the state. Well, luckily the Plaintiff admits never

have ever they transacted business in the state of South

Carolina. It's not like, you know, a typical case where

somebody lives in South Carolina, they're banking in

Georgia, but during the time they're doing it they lived

in South Carolina or maybe some of the documents got

signed there. It's not the case at all. The whole time

he always lived in Georgia and the motion to dismiss we

filed, Your Honor, with our affidavit has all kinds of

bank documents just to prove that, but as it is in this

case we don't have to prove it because they admit 2010.
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But now, Your Honor, the argument is that we

committed a tort against Mr. Abdulla while he was

residing in South Carolina. Now where did my little

thing go? The argument is, is in 2007 we filed the

proof of claim in the United States bankruptcy court.

In 2011, we filed an amended proof of claim. Here we go,

Your Honor. We filed an amended proof of claim. I want

to quote what Mr. Tucker said here. Why can't I find it?

Here we go, Your Honor. Sorry about that. So

here's the theory, Your Honor. Plaintiff is arguing

that Defendant, Southern Bank, certified under oath that

it still held Plaintiff's valuables in its vault on

September 20, 2011. The Defendant cannot change his

story now that it is convenient to do so. The doctrine

-- it says the doctrine precludes a party from adopting

a position in conflict with one previously taken in the

same litigated litigation. Well, first of all, it's

not the same litigated litigation, it's a whole separate

case in Georgia against Sportsman's Link, Inc. Now

Mr. Abdulla was a personal guaranty, but he's never

filed bankruptcy. So, therefore, Defendant is bound by

its assertion in bankruptcy court that it still held the

valuables in its vault September 20, 2011.

Well, this I just got last week, so now I finally

pieced it together because he's arguing under either
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three or four that because we filed this claim somehow

we've subjected ourselves to the jurisdiction of the

Court. There's only one little problem, Your Honor.

They claim that we filed this amended claim, and if I

could, I'll hand it up to Your Honor, as an unsecured

claim.

So as a result in Mr. Tucker's motion and the

affidavit, Mr. Abdulla's affidavit, paragraph four, it

says on September 20, 2011, Defendant filed an amended

claim in the same bankruptcy also under oath declaring it

still held the same items belonging to me in its vault.

Neither of these claims were ever amended.

Well, you know, both -- just totally it's a false

statement, Your Honor. They may not understand the

significance of it, but when we filed that claim for

$265,000, that was a deficiency, and because it's

unsecured it shows and we acknowledge we don't have any

collateral of Mr. Abdulla's, but yet Mr. Tucker's arguing

that because we filed that claim and they wrongfully

assert that we're claiming we still acknowledge we have

items in the vault or it's false claim, which is not true,

then they have jurisdiction because we committed a tort

in Georgia against Mr. Abdulla while he lived in South

Carolina after 2010.

I've never heard of an argument like that, and I
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have to say I give him a gold star for creativity, but

that's not the purpose of the long-arm statute and there

certainly isn't any due process to say that we committed

a tort by filing a correct claim in bankruptcy court

against his corporation, they acknowledge that we don't

have these items, it somehow relates back just because

they moved to South Carolina. I guess they could move to

Texas or California and he could sue us out there, too,

under this same premise, but we don't have the jewelry.

It's been gone since 2004.

And, Your Honor, I can hand this up to you to take

a look at also.

So Mr. Abdulla says he doesn't have the jewelry

and, of course, we acknowledge we don't have the jewelry.

We just know that it was taken out of there and we know

that we don't have it and we didn't do anything with it.

More importantly, Your Honor, we held a secured interest

in that collateral. We had the right to take that jewelry

if we wanted to, but we didn't. And, of course, as I said,

at the time when it was removed, which is fourteen years

ago, Your Honor, the loans were current, so we'd have no

reason to take his jewelry at that time.

So here we are, Your Honor, fourteen years later,

and all of a sudden as it says in the response, in 2016

they're asking what happened to the stuff in the vault.
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We just had a deposition -- and, of course, there's no

allegation in the complaint of what the jewelry is worth.

We actually had an inventory attached to our note that

described three pieces of jewelry. Only one of them had

a value on it. It was like 2,500. Mr. Abdulla doesn't

know what the values are. He just says they're worth

a lot more than that, but there was no value or any

appraisals that we know of. And if it was that available,

why would it take fourteen years from 2004? We had a

bankruptcy in 2007, he didn't ask about the jewelry then.

He then leaves the country and he comes back in 2010,

still nothing about the jewelry, and all a sudden in 2016

hey, where's the jewelry?

So in my mind, Your Honor, is if he wants, you know,

to come after us in Georgia, he can. It's not gonna

change anything. We took a loss, his jewelry is gone,

but our records clearly show that it was removed by either

Mr. Abdulla or somebody authorized by him to take it out

and we gave permission to have it taken out, Your Honor.

So that's our argument. That's the whole story in

a nutshell. The only last thing is Mr. Tucker in his

response he just filed last week said that I delayed too

long in bringing this motion, and if we need to get into

that I can give you more information about that and tell

you why that wasn't brought sooner, but there's where we
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stand, Your Honor. We'd like to have the case dismissed.

We don't want anything from Mr. Abdulla. We've never

sued him after his bankruptcy even though we have this

large loss because there's nothing to get. We just --

we just want to be left alone and go on fourteen years

later.

THE COURT: Thank you.

Mr. Player.

MR. PLAYER: Well, Your Honor, they did sue him,

they filed a counterclaim in this case, but the issue is

when did the jewelry go missing? Because according to

what they told the bankruptcy court, and you have to

understand they filed this deficiency, but they have

never followed any UCC protocol in a public sale or an

auction for that jewelry and they filed a claim with the

bankruptcy court that said we have it and they never

filed anything saying oh, no, Mr. Abdulla took it. He

inquired in 2010 not where's the jewelry, but what

happened to it because the numbers that they're claiming

in the deficiency don't work out, so we're trying to

figure out how much value did we get for the jewelry.

They stonewalled him in 2010 and only in 2016 they say

oh, it's been gone since 2004.

Now you heard Mr. Wilhelmi, the sheet they have are

the initials of two unknown bank employees and the guy
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in charge of the loan said a couple of weeks ago I never

authorized it to be taken out, I never knew it was taken

out, so the issue was when was it taken out and our

argument is it was taken out of the vault, it was either

converted or negligently allowed to leave the vault after

Mr. Abdulla was a citizen of South Carolina. That is a

tort that causes damages in this state, which is clearly

under the Tort Claims Act. That's the basis for the Tort

Claims Act. The tort occurred while he was a citizen of

South Carolina and, therefore, the long-arm statute

applies.

The issue of the claims that were filed with the

bankruptcy court is they never told the bankruptcy court

about this jewelry being removed in 2004. They allowed

that claim to stay in bankruptcy court saying this

jewelry, we have it as collateral, which is one of the

reasons that we had an inquiry both in 2010 and 2016 of

where do you get this 285 number? How much value did we

get towards that deficiency for the jewelry? They didn't

answer in 2010, only in 2016 when they say oh, it's been

gone for fourteen years -- or twelve years. That's when

we had to start digging. And they have no proof, they

have no affidavit that says it was removed in 2004 other

than this initials on a sheet of paper. There is nothing

signed by my client. In his deposition, he said he didn't
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take it. Their bank vice president says I certainly

didn't give permission for that jewelry to get lost and I

had no -- I had no idea it was taken out, so what they

want the Court to believe is well, we ran for, you know,

sixteen years and had no idea what was in our vault, but

it's 2004. That's an issue for a jury to determine at

best if the judicial estoppel argument doesn't apply and

they're not bound by what they told the bankruptcy court

when they said they held the jewelry, and that's why

that's important. It's not they committed a tort in

filing a claim with the bankruptcy court, it's that they

told the bankruptcy court they had it and we didn't find

out they didn't until after Mr. Abdulla became a citizen

of this state and if that jewelry was removed or converted

while he was a citizen of South Carolina, the long-arm

statute applies and we have jurisdiction in this Court.

That's how the judicial estoppel and the long-arm statute

work to give this Court jurisdiction.

Now the last argument that he briefly referenced

was -- arises from a 2016 case, which was Maybank versus

BB&T, and I have a hard copy, Your Honor, if you want

this.

Do you have this, Mark, what I filed last week?

MR. WILHELMI: I do.

MR. PLAYER: Okay.
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Maybank says -- and its kind of a -- a general

jurisprudence with regards to jurisdiction, personal

jurisdiction can be waived, and if you delay too long in

engaging in discovery, then you waive your right to bring

-- even if you reserve it. In Maybank they reserved it

in their answer, but they answered discovery, they waited

until the eve of trial to bring their motion, and that's

what happened here. In this case, the motion to dismiss

was not filed until we popped up on an Aiken County roster

and that -- you know, it was almost a year and we would

argue that they've waived their ability to now bring the

motion, that they've consented to the jurisdiction of the

Court by waiting this long and participating in discovery.

I'm not gonna deny that I asked for it. It wasn't some

kind of trick. I didn't realize that case existed until

I -- until I started getting ready for this case, but the

issue is now we're on the eve of trial, we've conducted

discovery in this case, and if we have to dismiss after

they've delayed for a year, that's gonna prejudice my

client with regards to Georgia law and any statute of

limitations issue that exists over there.

I understand their belief on the merits that there

are no issues here with regards to this jewelry, but I

think the record demonstrates differently and if that

delay, that one-year delay in bringing this motion, which
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brings in Maybank, which brings in the issue of whether

they waived it and, more importantly, it would prejudice

my client because we already have issues with length of

time here and losing a year because they waited that long

to bring this motion is going to further prejudice my

client if we now have to go back to Georgia without some

type of conciliation from the bank saying that they would

agree to toll the statute, which we haven't discussed it,

but we think we should stay here.

Thank you, Mr. Player.

Any response to the delay, Counsel?

MR. WILHELMI: Thank you, Your Honor.

Your Honor, again, I need to -- I just can't

emphasize enough we filed the claim in 2007. The

Defendant -- or the Plaintiff lived in Georgia then.

Again, it's in his corporation bankruptcy. In 2011,

we filed an unsecured proof of claim. And, again,

everything they put in their motion contradicts what

they're alleging. They're alleging that we say that we

still held the collateral in 2011 and he moved there in

2010. That is totally incorrect. It's an unsecured

proof of claim. It would have -- just on its face it

would say well, there's no collateral left. That would

have been the time to say well, what happened to the

jewelry then. And, again, there wasn't any jewelry.
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We'd like to know what happened to it as well, Your

Honor.

As far as the bank officer, he's misstated what the

bank officer said. The bank officer in the deposition we

have says he doesn't recall, but also doesn't dispute

that he most likely would have given permission to open

the vault because he agrees that only a bank officer,

which mainly would have been him, Mr. Ralph Dickey, would

be the only one to give authority to the bank personnel

to open up the vault to let somebody take it out. So

it's not that oh, I never did it, it's he doesn't recall.

And, again, 2004 versus now, 2018, after fourteen years

trying to discover it.

And, again, saying we offered no proof, Your Honor,

I mean, this is -- you know, what you have in your hand,

this is an actual bank document that shows when it was

removed, 2004. To me, that would be the statute of

limitations right there as going back to 2004.

So here we keep going on and on and on and we don't

-- there's no allegation of what it's worth, what we're

gonna do with it. The bottom line is arguing that we

committed a tort by filing an unsecured proof of claim

in a bankruptcy case involving a corporation somehow gives

Mr. Abdulla the right to see sue us in Aiken is totally

contrary to the long-arm statute. There is no due
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process, we've never availed ourselves in South Carolina

to do any business with him, and I would argue because

we filed a claim acknowledging what we've all said is we

don't have any collateral somehow that gives him the right

to do it, and then it still takes six years after that

to even bring up the issue. Well, if that's unsecured,

where did all the jewelry go, why did it take so long?

So we just go around and around and around, Your

Honor. We'd just like to have it dismissed and that's

-- the bottom line in this case is, is there jurisdiction

in South Carolina, and there is not. Thank you.

THE COURT: Thank you, gentlemen. I'll take the

matter under advisement and notify you of my decision.

MR. PLAYER: Thank you, Your Honor.

MR. WILHELMI: Thank you, Your Honor.

Your Honor, I'd actually prepared a proposed order.

I don't know if you'd want to see it or not.

THE COURT: Sure. If you have it, we'll go ahead

and hold onto it.

MR. WILHELMI: Thank you.

THE COURT: Thank you. You-all have a good day.

(Whereupon, the proceedings were concluded at

10:47 AM.)
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C E R T I F I C A T E

I, Stacy S. Johnson, Official Court Reporter for

the Eleventh Judicial Circuit of the State of South

Carolina, do hereby certify that the foregoing is a true,

accurate and complete transcript of record of all the

proceedings had and the evidence introduced in the hearing

of the captioned case in Circuit Court on the 2nd day of

April, 2018.

This transcript may contain quoted material. Such

material is reproduced as read by the speaker.

I do further certify that I am neither of kin,

counsel, nor have an interest to any party hereto.

September 5, 2019
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7/20/2020 Player Law Firm, LLC Mail - Sorry for the delay
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Tucker Player <tucker@playerlawfirm.com>

Sorry for the delay
1 message

Tucker Player <tucker@playerlawfirm.com> Fri, May 19, 2017 at 11:05 AM
To: mark@markwilhelmilaw.com

I've been out with a wife who had surgery and lots of travel.  

I understand the claims of the bank and I have my own concerns about some of the issues.  Can I just send you some
general discovery requests to see your proof with regards to the removal of the jewelry?  It may expedite the disposition
of the case.  My client is convinced that discovery will "blow this thing wide open."  If nothing is there, then my advice will
be for this to go away immediately.  I will just send the standard discovery stuff to appease him and you send me the
proof that he took the jewelry in 2004.  It will save us both a lot of time and effort if we can resolve it that way.

Let me know. 

Tucker S. Player
Player Law Firm, LLC
1415 Broad River Road
Columbia, SC 29210
ph: 803-772-8008
fx: 803-772-8037
email:  tucker@playerlawfirm.com

The secret of freedom lies in educating people, whereas the secret of tyranny is in keeping them
ignorant. 

The information in this message is protected by the Attorney Client Privilege and/or Attorney Work Product
Doctrine and is intended only for the use of the individual(s) named above. This message should not be forwarded
without my permission. If this message is received in error or otherwise by someone other than the addressee, please
contact me at the above number(s) and return the message or destroy it.
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