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(CLISTON BELLAMY, having been duly sworn, testified as

follows:)

MR. GROOMS: State versus Cliston Bellamy, true
bill Indictment 2015-GS-26-03778 charging the
defendant with murder. Yourx Honor, he's here to plead
guilty to a lesser included of voluntary manslaughtér
witﬁ a negotiated sentence of 20 years. Tﬁe victim's
mother isvin court and may or may not want to address
the Court at the appropriate time.

THE COURT: Thank you. Mr. McCoy, you have
explained to Mr. Bellamy about the nature of these
charges, the significance of his guilty plea to a
violent, most serious, no-parole offense, his
Constitutional rights, including that of a trial; does
he seem to understand all of those things as far as
you know?

MR. McCOY: 85 percent?

MR. GROOMS: Yes.

MR. McCOY: He understands it is 85 percent, yes,
Your Honor.

THE COURT: That's right. He indicaﬁes he wishes
to pléad guilty to voluntary manslaughtexr?

MR. M¢COY: Yes, Your Honor.

THE COURT: Thank you.
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EXAMINATION

BY THE COURT:

Q Mr. Bellamy, when you plead guilty to voluntary
manslaughter, you could get up to 30 years of
imprisonment; do you understand that?

A Yes, sir.

Q Voluntary manslaughter is no-parole offense,

85 percent offense, that means that whatever sentence
you receive, you have to sexve at least 85 percent of
it before you will be considered to be released into
the community; do you understand that?

A Yes, sir.

Q In the eyes of the law, voluntary manslaughter is
algso a most serious offense. Today you use up one of
the two strikes you have for the most serious offense
under our law. When you get out, if you should commit
another most serious offense, you would then go to jail
for the rest your life, you would never get out of
jail. You only get two strikes. You get one free shot
and the other puts you in jail for life; do you
understand that?

A Yes, sir.

Q When you enter this plea, you have to give up

certainly important Constitutional rights. First, you
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have to give up your right to remain silent. Nobody
can make you testify against yourself, no one can force
you to admit you are guilty, but if you plead guilty,
you have to tell me you are guilty. You give ﬁp your
right to remain silent when you plead guilty; do you
understand that?

A Yes, sir.

Q0  You have a right to a jury trial to let the jury
decide whether you are guilty or not. You -don't have
to try to convince a jury you are not guilty. The
State has to convince a jury you are guilty. All 12
members of the jury have to be convinced beyond a
reasonable doubt that you are guilty before you can be
found guilty; do you understand that?

A Yes, sir.

0 If you plead guilty, you don't get a jury trial,
you give up that right; you understand that?

A Yes, sirx.

Q If you had a trial, Mr. McCoy to could gquestion
the State's witnesses that the State would call to
testify against you, and you could call witnesses of
your own to testify for you and tell your side of the
story. If you plead guilty, you don't get to question
or call witnesses, you give up that right; do you

nnderstand that?
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A Yes, sir.

Q You may have defenses to these charges, I don't
know whether vou do or not, but if you plead guilty,
you give up any defenses you might have; do you

understand that?

A Yes, sif.

Q Have you understood these rights 1 just explained
to you?

A Yes.

Q Do I need to go over any of them again?

a No, sir.

Q The indictment charges you with murder. It says

that you did here, in Horry County, on or about May 4,
2014 willfully, feloniously and intentionally kill the
victim, Laquan Price (phometic), with malice
aforethought, expressed or implied, by means of
ghooting him. He died as a result of that. You are
charged with murder. You are being allowed to plead
guilty to voluntary manslaughter; do you understand the

charge of voluntary manslaughter?

A Yes, sir.

Q How do you plead to that charge?

A Guilty.

Q Other than the fact that the charge has been

reduced from murder to voluntary manslaughter,. and a
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negotiated 20-year sentence has been arrived at, has

anyone promised you anything or held out any hope of

reward to get you to plead guilty to this charge?

A

Q

No, sir.

Has anyone threatened you in any way or force you

to plead guilty?

20 P 0 p

Q

No, sir.

Are you pleading freely and voluntarily?
Yes, sir.

Made up your own mind?

Yes, sir.

Are you satisfied with everything that Mr. McCoy

has done for you as your lawyer?

A Yes, gir.

Q Has he done everything you have asked him to do?
A Yes, sir.

Q Have you had enough time to talk to him about
these things?

A Yes, sir.

Q Have you understood the talks you had with him?
A Yes, sir.

0 Do you need any more time to talk with him
anymore?

A No, sir.

Q

You have 10 days from today's dates to appeal
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this to a higher court, but you have to file a paper
with this court within 10 days if you wish to appeal;
do you undefétand that?
A Yes, sir.
THE COURT: Mr. Grooms.
MR. GROOMS: Thank you, Your Honor. On May 4,
2014 at Smokehouse Billiards, there is a bar there
that is connected to it called Teasers. This
defendant was there, along with other gang members.
The victim'in this case was also involved in a gang
rival gang. There was words exchanged. There was bad
blood between the parties. It is believed that this
defendant did bring a gun in through the back,
dalthough that is hearsay. We do know there was
security at the front of the bar and that everyone was
checked on the way in. This defendant did have a gun.

There is clear video that shows at the time of

. the actual incident that the victim in this case,

Laguan Price, is involved in a fight with members of

a rival gang, but leading up to that, this defendant
is shown on tape several times leading up to it
flashing gang signs, as others were in the bar also.
As the incident leads up to the actual shooting, you
see the defendant talking to a female. As you see the

other parties approaching each other, you see him push
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her out of the way. You see him with his hand in his
pocket, and as the fight begins, Laquan punches one of
the rival parties. I don't know whether he was in a
gang or not. You see this defendant walk up, shoot
him one time roughly right in this area, and that. is
the shot that killed him, Your EHonor. He then went on
the run after that and was located a year later in
Columbia.

He was indicted for murder, and I do believe we
would have a good chance of convicting him of murder;
however, with those facts, there is also a very good
chance of voluntary manslaughter with there being a
fight, which is the reason. for the recommendation for
a negotiated 20 years. /

The victim's family is here -- a good portion of
his family is here. Ms. Jenerett may wish to speak,
if you would allow.

THE COURT: Tell me about his record first and

. then I'll hear from the victim's family.

MR. GROOMS: He has a possession of marijuana
from 2007 and PWID, Schedule 1 to 3, from 2010.

THE COURT: I'll hear now from anyone on behalf
of the victim.

MOTHER: I'm Tracey Jenerett.

THE COURT: I'll be gléd to hear from you, ma'am.
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MOTHER: Yes, sir. This has been a long, hard
two years. I have two grandsons; one is three, one
never got to see his dad. He was born on June the
3rd. It is just hard. I wmean, I feel sorry for Ehem
all, you know, I really do. I appreciate everything
that everybody has domne.

| THE COURT: Thank you, ma'am. Anything further
from the Staté?

MR. GROOMS: In terms of plea negotiations, for
the record and for both parties, this case was
originally indicted as murder. I made a plea offer of
20 to 25 years on voluntary, and it was only after
meeting with Mr. McCoy, as well as Ms. Jenerett's
attorneys, that we agreed to the reduction of 20
years. Earlier today we spoke about 15 to 25, and
Mr. McCoy misunderstood me and thought I gaid 15 to
20. I just want to put on the record that that was
never the case. 20 years was alwayé the least we were
ever going to concede on this case. Had we gone to
trial, we would have gone for possession of a weapon
during the commission of a violent crime as well.

THE COURT: Thank you. You heard him tell me
your record, possession of marijuana in '07 and
possession'with intent to distribute in 2010; is that

your record?
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MR. BELLAMY: Yes, sir.

THE COURT: I'll take the plea. You understand
what you are doing. You had the services of a
competent lawyer that you are satisfied with.

Mr. McCoy, I'll hear from you.

MR. McCOY: Briefly. May i; please the Court,
before you is Cliston Beliamy. I have known him since
junior high school. I graduated with his brother, who
is only two years oldgr than him. His mom, sistei and
father are in the éourtroom. They are an extremely
good family, Your Honor. He has a marijuana charge on
his record. This was out of character for him. It
was a fight that got out of control. The shooting
someone in a hip has been something that I had to tell
him ghat someone can die from that, and that is what
happened. It doesn't always seem it is going to be a
murder case when you are in a fight and shoot someone
in that area, but that is what happened and that is
why we're here to plead guilty to voluntary
manslaughter.

He leaves behind two kids, six and eight, as he
goes to prison, and his family. I do not wish,'as
yell as Cliston, to say anything about the victim or
what happened that night or any of the involvement,

fighting or in a gang, because Cliston doesn't want to
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trample on the victim's grave. 8o we respectively
request you accept the plea.

| THE COURT: Mr. Bellamy, do you have anything you
want to add?

MR. BELLAMY: ©No, sir.

THE COURT: The negotiated sentence in this case
is fair and reasonable under the circumstances as they
have been outlined. Mr. Bellamy, you will be
committed to the State Department of Corrections for a
period of 20 years, credit for time you served. Thank
you. ,

(Whereupon, the proceedings concluded. )
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State of South Carolina)

County of Horry )

~

I, Natalie Dahl, Official Court Reporter for the
State of South Carolina, do hereby certify that the
foregoing is a true, accurate and complete Transcript
of Record of the proceedings had and evidence
introduced in the matter of the captioned case,
relative to appeal, in the Court of General Sessions
for Horry County, South Carolina, on the 17th day of
May., 201s6.

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

December 27, 2016

\VWQMM\Q:

Natalie Dahl, RPR,.

Court Reporter
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Full name and pnsun number (if any) IApphcam )

)
V. ) APPLICATION FFOR
) =
State of South Carolina ) I’OST-CONVICTIONEREIQEF :
L = R
) D>
| LB
INSTRUCTIONS - READ CAREFULLY *:r‘. ’._.g._ - s
T —

In order for this application to receive consideration by the Court, it shall be in wrmm,ﬂeglbly l-‘
handwritten or-ypewritten), signed by the applicant and verified (notarized). and it shall set (orth ln
concise lorm the answers to each applicable question. 1f necessary, applicant may fumish his answer to
particular question on the reverse side of the page or on an additionat page. Applicant shall make clear to
which guestion any such continued ‘answer refers.

Sincc cvery application must be sworn under cath ‘any false statement of a material fuct therein
may serve as the basis of prosecution and conviction for perjury.  Applicants should, therefore. exercise
care 1o assure that all answers are true and correet,

If the application is taken in_forra pauperis, it shall include an.alfidavit {attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the feesand costs
ol'the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court

Tor the County in which the applicant was convicted.

1. Placcofdetention Mo eX M Corrmicth [ 5C€ 23834 .
Name and location of Court which imposed sentence _Hp ¢ ry Coangt g’ Loacd

2.
1. Name(s) of co-delendani(s) (iFany) _ N puje.
4, ‘I'he indictment number or numbers (if known) upon which and the offenses for which
sentence was imposed:
@ __QOtA-69~ A60371F
(b) :
(c) ,
5. ‘The date upon which sentence was imposed and the terms.of the sentence:
(a) Ay 17, Qoib '
(b) QO \;lg, s

Revised 372003
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10,

b4 -
(c) ,
Check whether a finding of guilly was made:
(a) after a plea of puilty \lf_e S

(b)  alier a plea of not guilty

(c) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence? '
N @

If you answered “yes™'to (7), list:
(a)  the name of each Court to which you appealed:
T O 1\

i R LY

i, N B

(b) the resuilt in each such Court to which you appealed:

i. I S Y

i, B

i N
(c) the date of each such result:

i [

i 1L
i, | NA

(d)  ifknown, citations of any written opinion.or orders entered-pursuant 1o such

results:

i ) &
i, : NS

i WH

If you answered “no™ to (7), state your rcasons for not so appealing:
(a) ange ] Cuded do e Qa0 APPesl

(b)

(c)

State concisely the grounds on which you base your allegation that you are being held in

custody unlawtully:

Revised 372003
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(a) meueﬁ Fivl G55 (4 i 04 C.oan Sed

) _aneflesyive ussitance of €Sl
(©) el ecrivd ascsrane g of Cou el

State concisely and in the same order the facts which support cach of the grounds sel out
in (10): See Attached Memuandums (@ Law

(a) se)Foke Femie
)] :
(c) Callnde. o Ehve oo LA

Prior to this application have you filed with respect to this conviction:

-{a)  any petition in a State Court under South Carolina Law? N ( A

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

reliel?

(c)  any petition in thc United Statcs Supreme Court for certiorari other than petitions.
if any, already specified in (8)? _ N B
(d)  any other petitions, mofions or applications in this or any other Court? Juj__

If you answered “yes” (o any part of (12), list with respect to each pelition, motion or
application:
(a)  the specific nature thereof:
i R
i, . (
‘ )
{
{
(b) the name and location of the Court in which cach was filed:

. ___MA

i,

iv.

e

"'"'--..,____)L\-

v.

(¢) the disposition thereof:

i 2J A

ii.

/4
ii. 7

Revised 372003
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19,

20.

(a)
(b)
(c)
(d)

(e)

- -

your-arraignment and plea? __y@§ -

your trial,ifany? ____ Y€
your sentencing? yes

your appeal, if any, from the judgment of conviction or the imposition of

_sentence? ' £

preparation, presentation or consideration of any petitions. motions or applications

with respect to this conviction, which you filed? __ @<
!

If you answered “yes™ to one or more parts ol (17), list:

(a)
i

il

i,

(b)
i

ii.

iii.

the name and address of each attorney who represented you:
o 1 Myprite GueiSC 2157)

the proceedings at which cach such attorney represented you:

Q g ‘ SEL]:&‘EH tale -
—

State clearly the reliel’ you seek in filing this application:

ey Y rlal

Are you now under sentence from any other court that you have not challenged?

MO

Revised 372003
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17.
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iv.

(d} the date of each such disposition:

. N.A
ii.

iii. 1)
iv.

(e) if known, citations of any written opinions or orders entered pursuant to cach such
disposition:

ii.

iil,

—-—‘_"9-.4‘—..&
>

iv.

Has any ground set forth in (10) been previously prescnted to this or any other Court.

State or Federal, in any'petition. motion or application which you have filed?

N &

If you answered “yes™ to (14) identily:

(a)  which grounds have been presented:

i. A /B

i, l

{

(b)  the proceedings in which cach pround was raised:

i. 2 A

ii. : }

iil.

[f any ground set forth in (10) bas not previously been presented to any Court, State or
Federal, set forth the ground and state conciscly the reasons why such ground has not
previously been presented:

(@ o _ianGisalable c)ﬂﬂa 2dnecd i

(b) hnavelabl€ el s fueef

(c) U e vaclaboll  oaducknesity

Were you represented by an atlorney at any time during the coursc of:
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Issve 1
~ COUNSEL WAS INEFFECTIVE FOR FAILING TO ADVISE APPLICAN

H1S RIGHT TO A SELF-DEFENSE INSTRUCTION. WHICH WOULD nkvEA TOF
AR KRLGAET IO COMERT, N s 0 BHTBELAY » Teom
SUPPORTED SUCH AN INSTRUCTION. 5 B

~ on

- L ™)

THE APPLICANT’S TRIAL COUNSEL WAS AWARE OF THE Facrs’mn., 2
EVIDENCE OF THIS CASE. CounSeEL McCoy KNEW THAT THERE wAsZA F;Hé
INSIDE THE SMOKEMOUSE BAR WITH A LARGE GROUP OF MEN THAT lHVOthD
THE APPLICANT. APPLICANT WAS IN FACT AT THE SMOKEHOUSE BAR WHEN
WITH A LARGE GROUP OF MEN THAT INVOLVED THE APPLICANT. APPLICANT
WAS IN FACT AT THE SMOKEHOUSE BAR WHEN A FIGHT BROKE OUT AND DID
FIRE A WEAPON ONLY TO GET INDIVIDUALS TO BACK UP.

THERE ARE CERTAIN ELEMENTS TO BE MET 1S SOUTH CAROLINA®
SELF-DEFENSE LAW. SE€E STATE v. JONEs., 786 S.E.20 132 (2016);
S1ATE v, Curpy. 752 S.E.2p 263 (201%); AND STAYE v, MaNNING., Op
#27668 (2016). THE APPLICANT MEETS THE ELEMENTS, BELIEF HE WAS
IN DANGER OF GREAT BODILY HARM., WITHOUT FAULT IN BRINGING ON THE
DIFFICULTY, A REASONABLE PERSON WOULD HAVE ACTED THE SAME. $S.C.
CasTLE DocvrINE §16-11-440(c) GIVES PEOPLE THE RIGHT TO STAND
THEIR GROUND AND PROTECT THEMSELVES, PROPERTY AND OTHER PEOPLE.

CounseL McCoy NEVER DISCUSSED THESE CRITICAL FACTS WITH THE
APPLICANT REGARDING HIS RIGHT TO STAND TRIAL WITH A SELF-DEFENSE
INSTRUCTION. THE FACT THAT THE VICTIM WAS SHOT IN HIS LOWER
TORSO IS A CLEAR MANIFESTATION OF WARNING SHOT AND APPLICANT WAS
ONLY TRYING TO GET INDIVIDUALS TO STAND DOWN. THE FACT THAT THE
DECEDANT RAN OUT SIDE AND DIED A SHORT TIME AFTER. IT IS POSSIBLE

THAT HE HAD A WEAPON ON HIS PERSON THAT WAS PROBABLY REMOVED BY
1
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AN ALLY. REMEMBER THE SHELL CASING THAT WAS INTENTIONALLY
DISCARDED BY SMOKEHOUSE BAR WORKER.

COUNSEL WAS INEFFECTIVE FOR FAILING TO INFORM APPLICANT OF
RIGHT TO A SELF-DEFENSE INSYRUCTION. HaD couﬁssL INFORMED
APPLICANT OF THIS RIGHT., APPLICANT WOULD HAVE EXERCISED HIS SIXTH

AMENDMENT RIGHT TO A TRIAL BY TWELVE JURORS.
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Issue 2
COUNSEL WAS INEFFECTIVE FOR FAILING TO PROVIDE T LICA
WITH DISCOVERY MATERIAL BEFORE APPLICANT PLEAD GU!LTYH§0A¥EE5%YNT
é%E}_EEéggéEAS THERE IS NOTHING IN THE DISCOYERY TO CONTRADICT

IT IS RUDIMENTARY AT TRIAL LEVEL FOR ONES TRIAL COUNSEL TO
GO OVER AND PROVIDE A DEFENDANT IN A CRIMINAL CHARGE OF MURDER
WITH HIS FULL AND COMPLETE DISCOVERY MATERIAL, EVEN WITHOUT THE
CLIENT REQUESTING MATTER OF HADDOCK. |

THERE WERE NUMEROUS VERBAL REQUEST MADE BY THE APPLICANT FOR
HiS DISCOVERY/BRADY MATERIAL., WHICH 1S IN ACCORD WITH HIS l4TH
AMENDMENT U.S.C.A. APPLICANT HAS JUST RECENTLY OBTAINED H1S FILE
IN AueusT, 2016. TriaL COUNSEL McCoy OBTAINED THE FILE FROM THE
SoLiciTor’s OFFice OctoBER, 2015, AND JUST NOW TURNING 1T OVER
AFTER APPLICANT HAD WRITTEN HIM STATING ME WOULD WRITE THE SOUTH
CarRoLINA SuPREME COURT FOR CONTINUOUS FAILURE TO TURN OVER WHAT
IS LAWFULLY HIS FILE.

APPLICANT COULD NOT HAVE KNOWINGLY, INTELLIGENTLY MADE AN
INFORMED DECISION TO PLEAD TO 20 YEARS WITHOUT FIRST KNOWING WHAT
WAS IN THE FILE. SEE SUBRER v, STATE, 640 S.E.2p 8384 (2007) anp
PorIER v, Syave., 629 S.E.2p 353 (2006).

HAD COUNSEL PROVIDED APPLICANT WITH H1S DISCOVERY MATERIAL,
APPLICANT AGAIN WOULD HAVE, EXERCISED HIS CONSTITUTIONAL RIGHT TO
STAND TRIAL.
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Issue 3
COUNSEL WAS INEFFECTIVE FOR FAILING 10 FILE AN APPEAL WHICH
AﬁanggégﬁgEAL IN JURY TRIALS AND GUILTY PLEAS AFTER A CONVICTION

South CarotINA APPELLATE Court Rutes - 201(B) MAKES CLEAR
WHO MAY APPEAL - ONLY A PARTY AGGRIEVED BY AN ORDER., JUDGMENT.
SENTENCE OR DECISION MAY APPEAL AND AFTER A GUILTY PLEA OR TRIAL
RESULTING IN CONVICTION. THE APPLICANT ASSERTS THAT HIS STATE
STATUTE OF LIMITATION PROCEDURAL CLOCK HAS BEEN RUNNING SINCE MAY
17, 2016 WiTHOUT AND APPEAL BEING FILED, AND VERY MUCH AGGRIEVED
BY THE SENTENCE IMPOSED.

COUNSEL'S FAILURE TO FILE AN APPEAL IS5 A SIXTH AND
FOURTEENTH AMENDMENTS VIOLATION..
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY )
Cliston John Bellamy, ) Case No.: 2016-CP-26-06674
S.C.D.C. No. 343259, )
)
Applicant, )
) RETURN
V. )
)
State of South Carolina, )
)
Respondent, )
)

In response to the application for post-conviction relief filed by Cliston John Bellamy

(Applicant) on October 9, 2016, Respondent would show this Court:
L

Applicant is confined in the South Carolina Department of Corrections pursuant to orders
of commitment c;f the Horry County Clerk of Court. Applicant was indicted at the September
2015 term of the Horry County Grand Jury for murder (2015-GS-26-03778). Jonny D. McCoy
represented Applicant, and J. Stephen Grooms, of the Fifteenth Circuit Solicitor’s Office,
prosecuted the case.

On May 4, 2014, Applicant fired a single gunshot and killed Laquan Price‘during a fight
between rival gangs at “Smokehouse Billiards™ or “Teezers,” a bar and gentlemen’s club.! Tr. 7,
l. 6 —p. 8, [. 6. Applicant was captured about a year later in Columbia, SC. Tr. 8, 1l. 6-8. On
May 16, 2016, Applicant pled guilty to the lesser-included charge of voluntary manslaughter.
The Honorable Thomas W. Cooper, Jr. accepted a neggtiated term and sentenced Applicant to

imprisonment for a term of 20 years. Applicant did not appeal his plea or sentence.

' The two establishments were immediately adjacent and appear to have shared a single structure. Cursory review
via Google suggests that they are no longer in operation,
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IL.

In his post-conviction relief application, Applicant alleges he is being held unlawfully for

the following reasons:

1. “Ineffective Assistance of Counsel”

a. “Counsel was ineffective for failing to advise Applicant of his right toa
self-defense instruction, which would have prompted Applicant to contest
the charge of murder at a trial and there is evidence of a fight in a bar that
would have supported such an instruction.”

b. “Counsel was ineffective for failing to provide Applicant with discovery
materials before Applicant plead guilty to twenty (20) years, as there is
nothing in the discovery to contradict self-defense.”

¢. “Counsel was ineffective for failing to file an appeal which is fundamental
in jury trials and guilty pleas after a conviction and sentence.”

2. Involuntary Guilty Plea

a. “Applicant could not have knowingly, intelligently made an informed

decision to plead to 20 years without first knowing what was in the file.”

Attached to and incorporateci herein are thé records of the Horry County Clerk of Court
regarding the subject conviction, Applicant’s records from the South Carolina Department of
Corrections, the plea transcript, and thé current application for relief. Respondent reserves the
right to amend this Retmh upon receipt of relevant information.
III,
Applicant’s allegations of ineffective assistance of counsel are without perit. In a PCR

;

~ action, Applicarit bears the burden of proving the allegations in his application. Butler v. State

286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective assistance of

counsel as a ground for relief, Applicant must prove that “counsel’s conduct so undermined the
{

proper functioning of the adversarial process that [it] cannot be relied upon as having produced a

just result.” Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 442, 334 S.E.2d

at 814,

Page 2 of 7
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In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the' two-pronged test outlined in Stricklaﬁd- v. Washington, 466 U.S. 668. First, Applicant must

prove that counsel’s performance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386

S.E.2d 624, 625 (1989). Under this prong, the court measures an attorney’s :performance by its
“reasonableness under prevailing professibnal norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at
625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the
attorney provided representation within the range of competence required in criminal cases.
Butler, 286 S.C. at 442, 334 S.E.2d at 814. “Counsel is strongly presumed to have rendered

adequate assistance and made all significant decisions in the exercise of reasonable professional

judgr{nent.” Id. {citing Strickland, 466 U.S. at 690). Applicant must overcome this presumption
to réceive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second, counselts deficient
perfo\r;nance must have prejudiced Applicant such that “there is a reasonable probability that, but
for counsel's unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, Applicant
must show that there is a reasonable probability that, but for counsel's alleged errors, he would

not have pleaded guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52,

106 (1985).

Applicant can satisfy neither requirement of the Strickland test. However, the allegation
of ineffective assistance of counsel probably raises questions of fact that the record does not
conclusively refute. Accordingly, Respondent respectfully requests an evidentiary hearing to

fully resolve this issue. See Sharper v. State, 279 S.C, 264, 305 S.E.2d 247 (1983).
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IV.
Applicant further claims his plea was not-entered knowingly or voluntarily. To find a
guilty plea is voluntarily and knowingly entered into, the record must establish Applicant had a
full understanding of the consequences of his plea and the charges against him. See Boykin v.

Alabama, 395 U.S. 238, 243 (1969); Dover v . State, 304 S.C. 433, 434, 405 S.E.2d 391, 392

(1991). In determining guilty plea issues, it is proper to consider the guilty plea transcript as well
as evidence presented at thé PCR hearing. See Harris v. Legkc_; 282 S.C. 131, 134, 318 SEE2d
360, 361 (1984). |

The transcript reflects that the guilty plea was. knowfngly and voluntarily entered with a
full understanding of the charges and consequences of the plea. Because a guilty plea is a
solemn, judicial admission of the truth of the charges against an individual, the PCR applicant’s
right to contest the validity of such-a pleé is usually, but not invariably, foreclosed. See

Blackledge v. Allison, 431 U.S. 63, 73-74 (1977). Statements made during a guilty plea should

be considered conclusively, unless an Applicant presents valid reasons why he should be allowed
to depart from the truth of his statements. See Crawford v. U.S., 519 F.2d 347, 350 (4m Cir.
1975) (overruled on other grounds by U.S. v. Whitley, 759 F.2d 327 (4th Cir.1985)). Applicant
presented no reasoris to show that he should be allowed to depart from the truth of the statements
he made during his guilty plea hearing.

An Applicant who enters a plea on the advice of counsel may only attack the voluntary
and intelligent character of the plea by showing that trial counsel’s representation fell below an
objective standard of reasonableness, and that there is a reasonable probability that, but for trial
counsel’s errors, the defendant would not have pled guilty, but would have insisted on going to

trial instead. See Roscoe v. State, 345 8.C.16, 20, 546 S.E.2d 417, 419 (2001); see also

Page 4 of 7
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Richardson v. State, 310 S.C. 360, 362 426 S.E.2d 795, 797 (1993). Given Applicant’s burden of

proof and the analysis to be applied to this claim, Applicant’s claim of involuntary plea is, in
essence, a claim of ineffective assistance of counsel, and it will be treated as such.
V.

Applicant’s allegation that counsel was ineffective for failing to file a direct appeal is
without merit. Following a trial, counsel is required to make certain the defendant is made fully
aware of the right to appeal. Turner v. State, 380 S.C. 223, 224-25, 670 S.E.2d 373, 374 (2008)
(internal citations omitted). In the absence of an intelligent waiver by the defendant, counsel
must either initiate an appeal or comply with the procedure in Anders v. California, 386 U.S. 738
(1967). 1d. However, the standard for a guilty plea differs. Absent extraordinary circumstances,
such as when there is reason to think a rational defendant would want to appeal (for example,
because there are non-frivolous grounds for appeal) or when the defendant reasonably ’
demonstrated an interest in appealing, there is no constitutional requirement that a defendant be
informed of the right to a direct appeal from a guilty plea. Id.

Applicant’s allegation that counsel failed to file a direct appeal may raise a question of
fact which is not conclusively refuted by the record. Accordingly, Respondent requests an
evidentiary hearing on this allegation. See Sharper, 279 S.C, 264, 305 S.E.2d 247.

VI

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing.
Any claims not specifically laid out in this PCR application or in amendments wil{ be opposed by
the State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina Code

of Laws and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules 15(a)-(b),

SCRCP; Mangal v. State, Op. No. 27726 (S.C.Sup.Ct. filed July 19, 2017) (Shearouse Adv.Sh.
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No. 27 at 47). All claims should be made well in advance of the evidentiary hearing. Because
Applicant has been appointed an attorney, the attomey, and not Applicant, is the only individual
authorized to file amendments to this application. See Rule 11, SCRCP. Pro se filings will not
be considered at the PCR hearing. Respondent reserves the right to request that any amendments
withheld until the last minute be stricken because of indue prejudice to Respondent, See Rule
15(a), SCRCP.

Pursuant to § 17-27-150 of the South Carolina Code of Laws, Applicant may not invoke
formal discovery processes to issue sul;poenas or otherwise obtain discovery materials unless
granted leave from the Court upon a showing of good cause. Furthermore, Respondent requests
that all potential exhibits and materials used to produce potential expert witness testimony be
sent to Respondent well in advance of the evidentiary hearing. Respondent reserves the right to
request a continuance and oppose witness téstimony and exhibits that are withheld until the last
minute resulting in undue prejudice to Respondent,

VIIL

Respondent denies each allegation not expressly admitted, qualified, or explained.

[Conclusion and signature on following page]
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VIII.
WHEREFORE, Respondent respectfully requests that this Court convene an evidentiary

hearing on the allegations of ineffective assistance of counsel and involuntary guilty plea.

Respectfully submitted,

ALAN WILSON
Attorney General

W. JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

JOHNNY ELLIS JAMES JR.
Assistant Attorney General

By:

QORNL
Office of the Att
P.O. Box 11549

? @ Columbia, S.C. 29211
/ , 2017

Page 7 of 7



31

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY )
)
) 2016-CP-26-6674
CLISTON J. BELLAMY, #343259, )
~ )
Applicant, )
) .
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. }
)
L. I am an employee of the Respondent in the above-captioned action.
2. Regular communication by e-mail exists throughout the State of South Carolina and that

this is a proper circumnstance of service by mail.
3. [ have this day served a copy of the Return on the above-captioned matter on the

following person by e-mail:

Steven W, Fowler, Esquire
1018 Highway 17 South
Nortfh Myrtle Beach, SC 29582

DATED this 9" day of August, 2017.

Al g My~

Mallory Morris, Ikdgal Assistant
' For Respondent
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) 2016-CP-26-06674
CLISTON JOHN BELLAMY,

Applicant, Transcript of Record

{Post-Conviction Relief)

September 20, 2017

)

)

)

}
vs. }
)
STATE OF SQUTH CAROLINA, )
)

)

Respondent.

BEVFORE:
Honorable William H. Seals

Horry County Courthouse
Conway, South Carolina

APPEARANCE S:

Steven W. Fowler, Esquire
Attorney for Applicant

Johnny E. James, Jr., Esquire
Attorney for Respondent

Kay H. Richardson
Circuit Court Reporter
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Bellamy v State - 2016-CP-26-06674 3
MOTION TO CONTINUE

SEPTEMBER 20, 2017

MR. JAMES: Your Honor, the state next calls for the
Court's attention the matter of Cliston John Bellamy versus
State of South Carclina. That is docket number 2016-CP-26-
06674. Mr. Bellamy filed this application on October Sth,
2016, and he was -- pled guilty to mu;der on May 16, 2016 and
accepted a negotiated term of 20 years. My understanding at
this time is that Mr. Bellamy may have a motion to make before
the Court. BSo, I will give the floor over to them.

THE COURT: All right. Yes, sir?

MR. FOWLER: Your Honor, I have spoken with my client
previous to today and ---

MR. JAMES: If I may interrupt just real q&ick, I did
make an error just now. He didn't plead to murder; he pled to
the lesser included charge of voluntary manslaughter. That
was my mistake.

THE COURT: And got 20 years?

MR. JAMES: Yes, Your Honor.

THE COURT: All.right.

MOTION TO CONTINUE:

MR. FOWLER: Your Honor, I have spoken with Mr. Bellamy
before tcday and spoken with the Attorney General about this
case, but the discussions with Mr. Bellamy today, he has
indicated to me that there may be some new evidence that he is

—= possibly could bring to the Court's attention and perhaps
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Bellamy v State — 2016-CP-26-06674 4
MOTION TO CONTINUE

|even some witnesses that may —-- or a witness that may be

helpful in this matter. He is certainly willing to speak to
the Court. I've spoken with him about it. We would ask --
and Fhis is the first time it's been sent for trial, Your
Honor. So, we would like to have at this time, based on the
information provided to me today, we would like to ask for a
continuance in this matter.

THE COURT: All right. Let me hear from the state.

MR. FOWLER: And my client would alsoc like to address the
Courf at the appropriate time, Your Honor.

THE COURT: All right. Let me hear from him first.

MR. BELLAMY: Yes, sir. I would like to ask for a
continuance because on the case I have a witness that my
lawyer was supposed to bring a, like, subpoena for but he
didn't, he didn't really -- he really didn't put forth the
effort to subpoena, like bring forth the witness.

THE COURT: Did you tell your lawyer here?

MR. BELLAMY: Yes, sir.

THE COURT: When did you tell him?

MR. BELLAMY: I mean, I haven't really had a chance to
speak with him. I just recently spoke with him last week,
last week, well, before I know when I was coming to court, so
I really ain't have the time or the chance to put in for ---

THE COURT: All right. Let me hear from the state.

MR. JAMES: Your Honor, the state must respectfully
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Bellamy v State - 2016-CP-26-06674 5
MOTION TO CONTINUE

oppose this request for a continuance at this time. I don't
know who this witness is, so what we're dealing with is
speculative, newly discovered evidence that's floating out
there and that's not a prima facie showing of newly discovered
evidence sufficient to go forward An that claim or to
necessitate a continuance for that claim.

I am present here in the courtroom today ready to
proceed. The state's witness is present here in the courtroom
today ready to proceed. My understanding of this case is that
the facts are such that it can it heard before this court
today.

THE COURT: All right. I'm gonna deny the motion.

MR. FOWLER: Thank you, Your Honor.

THE COURT: I'm ready to proceed when you are, Mr.

| Fowler.

MR. FOWLER: Yes, Your Honor. Your Honcr, I'd like to
call Mr. Cliston Bellamy to the stand, please.

And if it's —-- I'd like to ask the Court if his shackles
could be undone a little bit so that he could take a look at
his notes.

THE COURT: You okay with that? All right.

CLISTON JOHN BELLAMY, HAVING BEEN

DULY SWORN, TESTIFIED AS FOLLOWS:

CLERK: Have a seat. State your name.

MR. BELLAMY: Cliston Bellamy.
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Bellamy v State - 2016-CP-26-06674 &
CLISTON JCHN BELLAMY - DIRECT BY FOWLER

DIRECT EXAMINATION OF CLISTON JOHN BELLAMY BY MR. FOWLER:

Q: - Mr. Bellamy, you and I have spoke about this previously,
though, right? We have —-- we have talked about this case,
right?

A: One time on the phone, yes, sir.

Q: Very\good. And at the time, you mentioned to me that
there were three prevailing issues that you wanted to bring to
the Court's attention, correct?

A: Yes, sir.

Q: The first issue that's spelled out in your application ié
that counsel was ineffective for failing to advise Applicant
of his right to a self—defense instruction;'is that correct?
A: Yes, sir.

Q: All right. Now, let —-- talk to me a little bit about
that. BSo, you're saying that a self-defense plea or defense,
excuse me, defense would be something that you would've
brought up to the Court, poténtially?

A: Yes, sir.

Q: Okay. How ig that?

A I mean, if I —-- basically going on the Castle Doctrine,
saying you have -- you have a right to defend yourself,
others, and property, you know what I'm saying, at the time of
-— if you feel like yourself you're going to be in great
bodily harm like, you know. '

Q: And you're looking for what at this point?




38

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Bellamy v State - 2016-CP-26-06674 1
CLISTON JOHN BELLAMY - DIRECT BY FOWLER

A: My information on the Castle Doctrine. But basically,

but basically, that's sums it up, going off the Castle

Doctrine.

Q: Well, the facts of the case was that there was a large
fight inside a -- the Smokehouse Bar; is that correct?

A: Yes, sir.

Q: And there were other persons involved in this fight?

A: Yes, sir.

Q: Okay. Now, you were involved in this fight?

A: Yes, sir.

Q: Now, in terms of a defense of self-defense, a defense of

self-defense basically, you are saying that -- did you bring
this to your attorney's attention or should he have brought it
to your attention or -- what, what are the facts of the
situation in terms of your.discussions with him about this?

A: I'm saying he could've brought that to my attention.

Q: Okay. So, you rélied on his knowledge, his legal
knowledge on this, correct?

A: Yes, sir.

Q:. Okay. Now, in terms -of discuséions with your attorney --— .
well, strike that. Because he didn't bring that to your
attention, is that why you. took the steps you did in the court
that day in terms of pleading to the Court?

A: Yes, sir.

Q: Okay. How often did he talk with you before this went
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Bellamy v State - 2016-CP-26-06674 - 8
CLISTON JOHN BELLAMY - DIRECT BY FOWLER

before the court?

A: I saw -- I spoke with him one time before I went before
the Court.

0 Was that an in-person type thing?

A Yes, sir. '

Q: Okay. Where did he meet with you?

A Over there at the county jail.

Q Okay. Now, did he go over, you know, in your application
you mention State v. Jones, State v. Curry, and State v.
Manning. In your application you say that there are certain
elements of self-defense; is that correct?

A: Yes, sir. |

Q: Okay. And do you feel like your situation, the facts of
your case met those self-defense elements?

A: Yes, sir.

Q: Okay. And do you think a reasonable person upon
reflection would've. acted the same way you did that night at
the Smokehouse?

Az Yes, sir; I do.

Q: Okay. BAnd you're saying that he never discussed the
facts with you about how to stand trial with a self-defense
instruction, correct?

A: Excuse me, can you say that again?

Q: Yeah. Just looking at your application, you state that

Counsel McCoy never discussed these critical facts with the
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CLISTON JOHN BELLAMY - DIRECT BY FOWLER

applicate regarding his right to stand trial with a self-

defense instruction. So, you're saying once again that hé

|never brought the self-defense up to you, correct?

A: Yes, sir.
Q: Okay. Now, in this fighf, you're saying that you were

shot in your lower torso; is that correct?

A: Excuse me?

Q: You were shot in your lower torso?

h: No, I didn't never say that.

Q: But the victim, I apologize, the victim was shot in the

lower torso?

A: Uh-huh, (affifmative response) .

Q: And you say that that was a potential defense as well,
correct? ~

A: Yes, sir.

Q: Okay. In terms of the communication about the self-

defense charge, you're certainly knowledgeable about it as
that you, in my opinion, as that you brought up several case
laws about the self-defense defense.

A: Uh-huh, (affirmafive response) .

O When did you find out about these things? How did you
find out about it? I mean, did you —-- did Mr. McCoy bring
this to your attention or did you find out about it on your
own or how did you find out the elements of a self-defense?

A: Well, after I was sentenced, when I got to my location,

I




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41

Bellamy v State - 2016-CP-26-06674 190
CLISTON JOHN BELLAMY - DIRECT BY PFOWLER

hit the law library, I start attending the law library and
doing research myself.
Q: So, you weren't aware of these —-- once again, you weren't

aware of this self-defense opportunity before sentencing,

correct?

A: No.

Q: You took it on your own to find this out, right?

A: Yes, sir.

Q: So, at the time, you weren't knowledgeable about the

self-defense charges and the case law that goes along with it,
correct?

A: Right.

Q: All right. So, how long did it take you, once you got
sentenced and got to SCDC, how long did it take you to come up
with this information about these cases and the elements of
self-defense?

A: Net long.

Q: Not long?

A: I mean, a couple of like -- I stayed there for —-— it's
been a year since I put in my application, so right about a
year I looked over things.

Q: All right. But at the time you were relying on your
attorney to use his knowledge to help you, correct?

A: Uh-huh, {affirmative response).

Q: And did he do that?
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CLISTON JOHN BELLAMY - DIRECT BY FOWLER

A: No, sir.
Q: Okay. Now, you state also in your application you

would've used your Sixth Amendment right to a trial by 12

jurors?

A: Yes, sir.

Q: Did you -- did Mr. McCoy go over that with you?

A No, sir.

Q: So, so far we've got that you weren't allowed any -- you

weren't notified of self-defense opportunities, correct?
A Uh-huh, (affirmative response).
Q: Okay. And you weren't allowed —---

THE COURT: You need to say yes or no, not ---
A: Yes, sir. Yes, sir.
Q: And also you didn't know about your Sixth Amendment trial
-- right to a trial, correct?
A: Yes, sir.
Q: Another issue that you brought up in your application was
that he was ineffective for failing to provide the applicant
with discovery material before applicant pled guilty to 20
years and there's nothing in the discovery to contradict self-
defense. Are you familiar with what discovery is? What's
that term mean?
A: Yes, sir. It's all evidence involved in the case.
Q: Ckay. So, now, did your attorney provide that

information to you?
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Bellamy v State - 2016-CP-26-06674 12
CLISTON JOHN BELLAMY - DIRECT BY FOWLER

A: No, sir. Well, he did provide it after I was sentenced
and got to my location where I can research -- do my own

research myself, after I, after I sent him a letter.

Q: QOkay. But the horse was already out of the barn,
figuratively speaking, at that point, correct?

A: Yes, sir.

Q: All right. Sc, how long -- was Mr. —-- was your attorney
retained or was he through the public defender's office?

A: He was retained.

Q: Okay. And how far ahead of this sentencing did you and

——- was he retained? How many mcnths or years or what have

you?
A: Probably a year before, a year before.
Q: Okay. So, you retained him privately about a year before

you went to court; is that correct?
A: Yes, sir.
Q: All right. And so far, he did not provide you any self-

defense information, correct?

A: Right.

Q: And he also didn't go over your discovery with you,
right?

A: Right.

Q: Did he ever at any éoint say that there was a delay in

the discovery from the solicitor's office?

A No, sir.
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. CLISTON JOHN BELLAMY - DIRECT BY FOWLER

Q: Okay. Well, now, let’'s —— let me ask you this question,
were you familiar that you were entitled to discovery before
going to court?

A: Not necessarily -- I was, but I —-- well, you could say
yeah I was entitled, I was understanding but I was trying to

receive it, you know.

Q: S0, you were asking him to provide it to you, correct?
A: Yeah, yes, sir.

Q: And how many times did you ask him to provide it to you?
A:

It was handful of times. I wrote two orPthree times and
I just -= I called him almost a daily basis.
Q: Okay. So, even though you called him you saylon a daily
basis and wrote him several times, he didn't provide the
discovery, right?
A: Right.
Q: All right. And did he ever indicate -- and I think I
might've asked this but just to be clear. He never indicated,
there was a problem of him getting discovery from the
solicitor's office, right?
A: Right.
Q: Okay. In your application you state that.you received

your file in Auqust, 2016, correct?

A: Correct.
Q: And that was after your sentence, right?
A: Yes, sir.
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Q: Okay. And Trial Counsel -- and you state in your
application Trial Counsel McCoy obtained the file from the
solicitor's office in October 2015, correct?

A: Correct.

Q: All right. Do you think if you'd received your discovery

information in October of 2015 that that would've made a

difference?
A Yes, sir. I would've known what I was going up against.
Q: Do you think that may've changed your mind in terms of

what you presented to tne Court?

A: Yes, sir. |

Q: Qkay. Do &ou.feel like your plea to the Court at the
time was knowingly? I mean, did you know what you were
pleading to?

A: No, sir. I couldn't have known what I was pleading to if
I didn't have my discovery pack.

Q: So, because he apparently didn't get you your discovery
in a year, that kind of prohibited you from knowing the true
meaning of what you were pleading to, correct?

A: Yes, sir.

Q: All right. Do you feel like you made an informed
decision at the time to plead to the 20 years?

A: I mean, I -- not necessarily.

Q: Qkay. Why not?

/
A: Because I didn't know what -- what was in my discovery
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ﬁack, I didn't know what evidence was at hand.

Q: And when you finally got the discovery after you were
sentenced, what kind of things were in that discovery that you
feel would've changed your mind perhaps in terms of pleading

to the Court?

h: Basically like, like knowing ---

Q: And do you have it up there with you?

A: Excuse me? (

Q: Do you have your discovery up there with you?

A: Yes, sir.

Q: Well, I mean, if there's something that -- I mean,

briefly that you could look at mention, that would be great.
A: Basically like that, the -- in the discovery pack
knowing, knowing that it was bar fight and, you know, and I
had the rights to protect myself, you know, pretty much.

Q: So, that probably would've changed your mind on how you
pled to the Court? !
A: Yes, sir.

Q: And do you think by him not providing you that, the
discovery in a timely manner, apparently, that that disturbed
your constitutional right to stand trial?

A: Yes, sir.

Q: Also in your application you mention that counsel waé

ineffective for failing to file an appeal in terms of this

matter, which -- and you state is -- which is fundamental in a
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jury trial and guilty pleas after a conviction and sentence.
Tell me a little bit about that. You state that he -- well,
strike that. Did you ask for an appeal soon after you were
sentenced or tell me a little bit about that situation.

A: Yes, the same day I got sentenced I asked while we were
in the courtroom if what -- would be able to appeal the case.
Q: Okay. But now, you just pled to 20 years, why would you
be interested in appealing the case?

A: I mean, because I felt, I felt like not having that
information that I really pled to scmething I didn't really,
you know, I didn't have knowledge of.

Q: So, even thouéh you pled, you still felt like you needed
to appeal the case, correct?

A: Uh-huh, (affirmative response}.

THE COURT: Is that a yes or a no?

A: Yes, sir. Yes, sir. Excuse me.

Q: And as the Judge has indicated twice, please say yes or
no |

A: Excuse me. Excuse me.

Q: Okay. Thank you. And in terms of the -- you mentioned
even in -- in your application that the court rules make it
clear you can appeal only —-- an aggrieved party or what have
you and that you said that, that -- you assert that this state

statute of limitation has been running since May of 2016

without appeal. But let's talk a little bit meore about your
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relationship with your attorney in terms of the appeal. Did
you —-- once again, just to be clear, did you orally tell him
at the sentencing that you wanted to appeal it?

A: Yes, sir.

Q: Okay. What was his response to you at that time?

A: That he would speak with me shortly after. He would come
and see me when I got back to the detention center.

Q: Well, did he qualify how soon it would be? I mean, he
saild shortly, but I mean did he say tomorrow or this week or

what?

Ac: The same day.

Q: Really? So; he said he would see you the same day,
correct?
L Uh-huh, (affirmative response).

0: A1l right.

THE COURT: Is that a yes?
A: Yes, sir. Excuse me.
Q: So, not to lead here, but you're saying that the lack of
information made you think that an appeal was necessary; is
that correct?
A: Yes, sir.

Okay. Did he file an appeal for you?

Q

L No, sir.
Q Okay. But you asked him to, right?
A

Yes, sir.
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Q: Okay. Did he ever say to you why he didn't file an
appeal?

A: No, sir.

Q: Okay. Did you have any family members or anybody that
talked with him about your case in terms of encouraging him to
work with you on your case?

A: Yes, Sir.

Q Okay. Who was that?

i My brother.

Q Okay. And what was his name?

A Clyde Bellamy.

Q: Mr. Bellamy; did he ask Mr. McCoy for some information or
to get in touch with you or what was the situaticn there to
the best of your knowledge?

A To the best of my knowledge, basically, he -~ he was the
person I was going through to obtain Mr. McCoy, so0 he was
doing all of my fqotwork basically asking about court dates
and my discoverylpack and everything, you know, pertaining to
the case.

Q: Okay. All right. So, not cnly did you ask your attorney
for information but your brother did as well, correct?

A: Yes, sir.

Q: Okay. . Would you describe -- how would you describe your
attorney's performance in this matter? Would you say it was

deficient or would you saw it was adeqguate or how would you
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describe your attorney's performance?

A:. Ineffective, basically.

Q: So, you'd say it was ineffective, right?

A: Yes, sir.

Q: And because -- would you say that because of his lack of

—- alleged lack of representation, you're in the situation you

are now?
A: Yes, sir.
Q: Qkay. And you mentioned ineffective assistance of

counsel and you've mentioned several things in ‘your
application, is there anything else that you feel like that
within the body'of the application that he did not do for you
that was important in your representation?
i Excuse me. Can you repeat that?
Q: Is there anything else that he should've done for you as
a clieﬁt that you feel he was lacking on?
A: No,. sir, except for those tpings I have listed.
Q: S0, the application stands on itself, correct?
A: Yes, sir.
Q: I have no further questions.

THE COURT: All right.

State?

MR. JAMES: Briefly, Your Honor.

CROSS EXAMINATION OF CLISTON JOHN BELLAMY BY MR. JAMES:

Q: Mr. Bellamy.
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A: Yes, sir.

Q: Do you recall reviewing the elements of murder with your
attorney?

Az No, sir.

Q: Do you recall revieﬁing any of the defenses that might

have been available to you on these charges?

A: No, sir.

Q: Did you go over any potential‘leads or witnesses to
follow-up on?

A: Mo, sir.

Q: Whose decision was it to plea?

A: Well, he bréught-a plea to me that last time I saw him
before I went to court. So, he said it was in my best
interest to take this plea or get arraigned for trial, so ---
Q: But you took that plea?

A: Yes, sir.

Q: All right. Do you recall waiving your constitutional
rights at that guilty plea?

Yes, sir.

Your right to remain silent?

Yes, sir.

And your right to a jury trial?

Yes, sir.

And your right to confront your accusers against you?

O A SO A R

Yes, sir.
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Q:” Do you recall telling the Court at that time that you
were satisfied with your lawyer?
A: Yes, sir.
MR. JAMES: No further queéestions for this witness.
THE COURT: All right. Any redirect?

REDIRECT: EXAMINATION OF CLISTON JOHN BELLAMY BY MR. FOWLER:

Q: The state on cross examine that -- whose decision was it,
were you relying on your lawyer's legal op to enter into any

kind of sentence with the Court?

i Yes, sir.

Q: Why was that?

A: Because that's what I obtained a lawyer for.

Q: So ---

A: I didn't really have -- I didn't have knowledge of any

legal work by any law practice.

Q: Okay. So, once again, you were relying on his judgment
to do what you did in court, correct?

A: Yes, sir.

Q: And you've shown today that -- or you testified to the
Court today that he didn't provide the discovery for you,
correct?

A Yes, sir.

Q: And that he did not go over the self-defense
opportunities with you; that's correct? Is that right?

A: Yes, sir.
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Q: And also that he did not file an appeal after you
requested it, correct?

A: Yes, sir.

Q: Okay. And also, you said that you were satisfied with
your lawyer at that time, but you've done a lot of research
after you were sentenced, correct?

A: Yes, sir.

Q: Okay. BAnd so after you got to SCDC, you have researched

what a proper attorney/client relationship should be, correct?

\ Y

A: Yes, sir.
Q: And —--—-—

MR. JAMES: .YOur Honor, I must object. It's a lot of
leading gquestions here.

THE COURT: Sustained.

BY MR. FOWLER:

Q: Well, since you went to SCDC, have you done legal
research?
A: Yes, sir.

Q: Okay. And would you say that that legal research since
you got to SCDC has changed your mind about the satis -- your
satisfaction with your lawyer at the time?
A: Yes, sir.
Q: Okay. No further questions, Your Honor.

THE CCURT: All right.

MR. JAMES: MNothing else, Your Honor.
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THE COURT: Yocu may step down. Thank you.
At Thank you.

THE COURT: If you'll call your next witness.

MR. FOWLER: If I may speak with my client for a moment,
Your Honor.

THE COURT: Okay.

(REPORTER'S NOTE: Mr. Fowler confers with Applicant.)

MR. FOWLER: Your Honor, we have no further witnesses but
we would like to preserve a closing argument if the Court so
desires.

THE COURT: Anything from the state?

MR. JAMES: Yes, Your Honor. The state would call Jonny
D. McCoy.

JONATHON D. MCCOY, HAVING BEEN DULY

SWORN, TESTIFIED AS FOLLOWS:
CLERK: State your name.
MR. MCCOY: Jonathon McCoy, people call me Jonny.

DIRECT EXAMINATION OF JONATHON D. MCCOY BY MR. JAMES:

Q: Good morning, Mr. McCoy.

A Good morning.

Q: How are you doing today?

A Pretty good. How are you?

Q Oh, can't complain. How long -- you're a licensed
attorney, correct?

A: Yes, sir.
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Q: How long have yod_been doing this?

h: Since I was -- 2008 was when I think I had got sworn in,

November of 2008.

Q: So, about nine years?

A: I've been doing communicate for eight. One year less. I
was at AIG and Travelers doing corporate defense and staring
at cubicles for a year. I've been doing criminal since.
Everything from several murders to rape, all the way down to,
you know, I've got a couple of littering charges on my roster
now. . o

Q: So, it sounds to me like you went from 0 to 60 in your
criminal practiée?

A: My third -- my third day, I won a burglary first trial,

LWOP, I didn't even know where to stand in the courtroom,

third day.

Q: Do you recall your client, Mr. Cliston Bellamy?

A: I do. I know Cliston very well, his brother and family.
Q: Did you represent him on the charges that we're

discussing today?

A: We —-- I did.

Q: About how many times did you meet with Mr. Bellamy in the
course of your representation?

A: I'd say it would -- I mean, at the jail, probably five,
phone several times, here several -- well, here, twice,

because we tried to get bond. I mean, we had hearings on this
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thing. And also, there was a lawsuit so I had to communicate
with him on whether or not he could help out with the lawsuit.
There was a lot geoing on with this case. That was, y&h know,
and Cliston —-- I'1ll put in gquotes -- ran for eight months.
S0, I was retained by his brother while he was, qucte, on the
run. And then they got him -- I think it was eight months. I
can't remember, but it was a long time.

MR. FOWLER: Your Honor, I'd like to object to the answer
being relevant.
A: Juét stating when I was hired. So, I was: hired without
being able to talk to him.

THE COURT: Overruled. Go ahead.

BY MR. JAMES:

Q: You mentioned -- scratch that. You filed motions for
discovery pursuént to Rule 5 and Brady?

A: Yes, sir.

Q: And to your knowledge, did you receive everything you

were supposed to receive in response to those motions?”

b I think we did, yes, sir. )

Q: And did you review those materials?

A: I did.

Q: All right. And did you review those materials with Mr.
Bellamy?

Ab: £ did.

Q: And did you explain all that to him?
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A: I did.

Q: all right. What all was the state's evidence against Mr.
Bellamy?

A: I mean, the main evidence, I .think he'd already seen just

like the majority, quote, the streets, end quote, prior to me
even seeing it. It was about five camera angles in a video.
The fight, which started before the incident, was on video.
The five minutes while the fight was still going on or kind of
bickering was on the video, and then clear as day was
Cliston's shooting the guy on video as well. And I mean, that
was the majority of the evidence there that I had to work
with. I mean, they found a couple of other things that we can
talk about if you want to, but I mean he was aware of the
video. According to what he said to me, he saw it during the
eight months while he was on the run and then I brought still
shots of everything just to make sure. I said, this is you.

I mean, even at his —-- he doesn't contend that he didn't shoot
the guy. I mean, from day one, he told me from the moment
before I got hired he -—

Q: Well, let's break our questions in half and get to that

point. What all did Mr. Bellamy tell you about what happened?

A: Said he shot somebody at Smokehouse Billiards.
Q: Did he expand upon it at all or —-—-
A: No.

Q: Today he said that it was a bar brawl.
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I mean, he ——- .

Was it a bar brawl?

It was a fight, yeah.

Ckay. And was he engaged in that fight?

No.

o ¥ Q Qo ¥

A1l right. So, he wasn't engaged in that fight while it
was occurring?

A: No, he never threw a punch and he never got hit with a
punch. He never even -- there was no —- Cliston was not

involved in the fight.

Q: How did he come about getting involved in shooting the
guy?
A: There -- the people were fighting and when there was a

break from the victim and the guy he was fighting with, about
a minute -- about a second and half, two seconds, Cliston
walked up -- walked up and shot him.

MR. FOWLER: Objection, Your Honor. He's going over
facts that are not in evidence.

A: I'm putting it in the --—-

MR. JAMES: He -- the applicant has alleged that he
didn't review the facts of the case and didn't review the
discovery in the case and has alleged that he's innocent, I
think the underlying facts of the case are a little relevant
to —-——

- THE COURT: I agree. Overruled.
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MR. JAMES: --- analysis of this.
A: So, then he walked up casually and shot him in the side.
Bnd then he exited out the screen south -- well, I call it

south but downwards while everybody else was heading towards a
different exit.

BY MR. JAMES:

Q: So, did those facts influence your analysis of what
defenses were available to Mr. Bellamy?

A: Well, his -- are we talking about the self-defense?

Q: I can clarify the gquestion. Did you conceive of any
defenses availlable to Mr. Bellamy?

A: I can alwéys conceive of maybe a one, or two, or three
percent chance of something -- especially when your client is
like, look, we just need to get this plea down, which was wﬁat
we talked about from the get-go. But in this case, you have
to have something -- in every case, including cases where I've
had other instances where the entire crime was caught on
video, you have come up with something to get it from murder
to manslaughter. So, I decided to come up with and discuss in
detail with Cliston Bellamy that self-defense actually
transfers and you step into the shoes of your friend. I came
up with that. This wasn't -- as Cliston has stated, he
doesn't know anything about self -- he didn't know about the
law of self-defense but I was the one who said who is this guy

that he punched, although it was a weak argument, maybe we
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could say that this guy was in fear for his life and thought
he was about to get killed and then you would step into his
shoes. Me and Cliston talked about that guy a lot. And he
got back to me. ©On the third time, I went out there to see
him and said the guy who got punched by the guy, the deceased
guy —- deceased guy hit the guy in the blue hat. I take
Cliston a picture of guy-in-blue-hat and I say who is guy-in-
blue-hat? We got to find out if this guy was in fear of
eminent bodily injury, et cetera. He said, I think he said
that he knew him or that he was part his friendg Oor cousin or
something like that. 2And I'm guessing that's the witness
because that was the guy who I said if we -- if this guy was

in fear of deadly harm from this one punch that the deceased

‘man threw and hit him with, maybe you can step into his shoes

but I don't -- I highly doubt a jury would buy it.

Q: Did you ever find that guy?

A: Well, I mean, Cliston told me kinda who he was but
Cliston's brother Clyde and I are extremely close, we
graduated together and my office is across the street from
their house. I said at any moment if anybody needs anything,
you come, here, which all my clients know, including the
witness, which I asked him, you know, to have the guy come by
and tell me whether or not he was eminént bodily injury,
eminent bodily danger, thought he was gonna die from the one

punch that he accepted to the face. But the real problem was
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the guy who got punched was -- he was throwing punches, too.

I mean, you know, you want to talk about stepping into
someone's shoes; he would've had to step into that guy's
shoes. And as I told Cliston, you can't -- that guy could not
have brought'about‘the controversy. But, Cliston wasn't in
the fight. So, I ccoculdn't —- there was no self-defense, so I
had to ﬁéke it self—defense of others. And we talked about

that ad nauseam, because it was ---
{

Q: Just to be specific, did you go over -- first, did you go

over the elements of murder with Mr. Bellamy?
A: Of course. :
Q: And, did you go over the elements of voluntary

manslaughter with Mr. Bellamy?

A: I did.

Q: And did you go over the elements of self-defense with Mr.
Bellamy?' 7

A: 0f course.

Q: Okay.

A: Self-defense and self-defense of others. And mainly the

self-defense of otherslwas not éomething I thought we couid
win at trial. I mean, I've won a stand-your-ground —-- I've
hand stand—your—ground hearings and been successful, it's
something that I am very familiar with and that I do, that I
look for, but the problem was, ycu know, we couldn't get past

phase one of the first element, which was did not bring about
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the controversy. The fight started five minutes before the

shooting. So, you've got a fight in the back between two
other guys, then a middle-of-the-road fight and then it
erupted aéain. And at that time; the guy who got shot had
engaged with the guy in the blue hat and he punched him and
then right after he punched him, about a second and a half
later, the guy-in-blue-hat runs out the door and Cliston
shoots the guy in the side and then walks away. |

Q: Okay. Did Mr. Bellamy provide you any leads or witnesses

to track down?

A: No, no. I mean, I mean I asked who the guy in the blue
hat was but that was all -- that was all me.
Q: Okay. What sort of independent investigation into this

case did you perform, if any?
A: Well, I mean, I represented another guy -who was in the

fight for simple assault, so I had discovery from him, I had

all the witnesses in his case, I talked to him about what

happened. I mean, he was right there.

1Q: Now, just to be clear, when you say another guy, not the

victim?
A: Correct. I represented Cliston's best friend, one of my

best friends, I mean, all of ‘our friend, for -simple assault.
And I -- you know, I would've done whatever it took including
come up with self-defense of others in a case where you're not

even involved in the fight and the guy ran out of the room
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with just a broken nose, but there was just nothing there.

Q: Okay. How did you go about getting the plea offer that
you communicated to Mr. Bellamy?

A: Well, we started out at murder because it was pretty high
profile case. It happened at Smokehouse Billiards, it ended
up closing down the bar entirely. And I believe that the
victim was reiated to somebody in politics and in North Myrtle
Beach or Atlantic Beach area. So, from the outset, the
solicitor's office obviously has to deal with the victim's
advocate. And when you have that amount of pressure from the
family, the deceased's family showing up, any open plea or any
conviction whére the family gets to talk, you're running the
risk of adding, you know, another dozen years at least. So,
what I did was I met with the solicitor, got iE down to
manslaughter straight up, 0 to 30. I figured a judge would
probably give him 25. So, Cliston said he wanted somewhere
around 15. So, I got -- I got the solicitor down to 20 by
just basically what I told you, lock, the guy threw a punch,
he was a violent guy, a jury may not like that, this, that,
and the other. But really, you know, it, it -- I'Lhought, I
thought it was a more than fair plea. So, once I met with
Cliston during the final plea negotiation stage when we got it
down and extra five years from 25 to 5, and it was either that
or do an arraignment, he and I were both in agreement that the

plea was in his best interest.
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Q: And you kind of hinted at it and then skipped on, how

long was the first plea offer for murder?

A: Well, it was —-—- I think it was murder no offer at first.
Q: Okay.
A: I mean, it was just a standard, you know, murder, and

then it was manslaughter —---
Q: But essentially they first told you is well, he could
plea straight up?
A: Yeah, I mean, right off -- right off the bat, like I said
in the very beginning of this case, he was on the run for
eight months. The family wasn't -- you got to understand,
when you have a family who's scared for eight months and, you
know, people are talking about gang situations and stuff like
that, the solicitor and I met several times and there's not a
whole lot you can do as a prosecutor when your victim's family
is that heavily crushed, hurt, and involved in a case.
Particularly when, you know, eight months goes by and they
were like, how come you can't find this guy, they were blaming
them. 8o, that came into account, too.
Q: Especially in a case where the victim died.
A Right, and I ---

MR. FOWLER: Objection, Your Honor, leading question.

THE COURT: Sustained.

BY MR. JAMES:

Q: We can move on —---
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A: Especially in a case where somebody died, I would say
that.

Q: We can move on from that. Did you discuss with Mr.

Bellamy all of his constitutional rights?

i I did.

Q: Right to remain silént?

A: Right.

Q: And right to a jury trial?

A: I did. &And the Judge did, of course.

Q: Whose decision was it to plead guilty?

A: His and mine. I was in agreement of it for sure.

Q: Okay. Mr. Bellamy had insisted on taking this matter to
trial, would you or could you have been prepared to do so?

A: Oh, absolutely.

Q: Okay.

A I've tried murder or attempted murder cases, rape cases.
Q: Did Mr. Bellamy ever ask you to file an appeal after the
guilty plea?

A: No, he didn't. And I -- what I -- I was listening and he
said I was satisfied with him on the date of the plea, he did
great, so f was satisfied with him; and then I went and did
research and found out that I had an appeal, so I'm confused
as to how he was satisfied and then later does research to

find an appeal but he told -- somehow he was satisfied and

then told me he wanted an appeal, which I mean he never did.
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And his brother and I talked on the phone that day, the next
day, I mean, I -- you know, the family knows me extremely
well.
Q: Okay. Independent of whether or not he asked for you an
appeal, did you in your own prcfessiocnal capacity see any
reason why an appeal would be a good decision?
A: No, I thought an appeal would be a bad decision. I mean,
and I think this PCR, if it gets overturned, I think he'll get
—-— he'll be found guilty or murder; I mean, but whatever.
Q: No further gquestions for this witness, Your Honor.

Please answer any questions Mr. Fowler may have.
A: Right. Thank you,

THE COURT: Mr. Fowler.

CROSS EXAMINATION OF JONATHON D. MCCOY BY MR. FOWLER:

Q: You state how ~~ you went out there several times to the
ﬁail and on the phone and at your office, do you have any kind
of paper trial in terms of showing how many times you went out
to the jail?

A: No.

Q: So, do you have any kind of phone logs that show how many .
times you spoke with him by phone?

A: No.

Q: And do you have -- how many times did you -- you said
there was a bond hearing, how many times did you meet with him

at the courthouse?
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A: I have no idea.
Q: Okay. But you said that you met with him here at a bond
hearing, correct?
A: More than once I've met with him at a courthouse for a
bond hearing.
Q: But you don't have any documentation to verifying, that,
correct, or any kind of records in your office -- you don't
have any kind of business records showing how many times you
met with him, correct?
A: Of cour -- no.
Q: Okay. You éaid you met with his -- there was a lawsuit;
what was that about?
A: That was about ——-

MR. JAMES: Objection, relevance.

MR. FOWLER: He mentioned it on ---

THE COURT: He did. Go ahead. Overruled.

BY MR. FOWLER:

Q: You mentioned on direct examination there was a lawsuit.
Tell me briefly-about that lawsuit,

A: Well, as you're -- if you're -- you might want to ask
your client because he and I met with the plaintiff's
attorneys who asked for Cliston's help. And we in return said
if you will ask the family to be more lenient so that, you
know, then he'll be willing to talk. However, in talking to

Cliston, the family sued the restaurant or the bar for lack of
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security. The problem was there was a metal detector at the
door and tbey needed to prove as a plaintiff, they needed to
prove that Cliston snuck the gun in through the side because
it was a faulty security company. Cliston, however, told me T
walked straight through the front door with my gun. So, after
meeting with them, I told them that he would be no help
regardless, I'm sorrj. |

Q: How did that civil lawsuit wind up?

A: I have no Elue. I do criminal and perscnal injury and

civil rights.

Q: But you were knowledgeable about the lawsuit,
A: And Cliston was too and he was involved in the talk ---
Q: But the question was you were knowledgeable about the

lawsuilt going on?

A: And -- yes, myself and Cliston was as well because we met
so many times, he knew about every facet of the case.

Q: Okay. ALl right. Were you retained by any -- well,
strike that. You said you spoke with his brother and that you
were good friends, you were still good friends with his
brother; is that correct?

A: Correct.

Q: All right. So, did —-- how many times did you meet with
his brother?

A: As many times as he wanted.

Q: Okay. Do you have any documentation showing how many
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times you met with the brother?

Az No.
Q: Okay. But now you were retained by my client, correct?
A: His brother paid me while your client was on the run for

eight months.

Q: Well, but the attorney/client privilege goes to ——-

A: Correct, but his brother retained me, that was correct.
The attorney/client privilege is ﬁe and Cliston. Me and his
brother never talked about the case other than, hey, he might
want to tﬁrn himself in.

Q: Bﬁt you said that you spoke with his brother several

times about the case, right?

{A: Correct.

Q: So, was that a violation of attorney/client privilege to
Cliston?

L: No, not to say, hey, we have court tomorrow. Hey, I saw

your brother, he's doing well. Hey, this is the plea offer
from the state, no. Public information is not attorney/client
privilege.

Q: Okay. Well, I was just confused because it sounded liké

you spoke with the brother —---

FiY] That's okay. ~
Q: --- more about the case than you did Cliston.
A: I don't understand how you can say that. I never told

the brother about the lawsuit, I never told the brother about
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anything that was invoclved in the wvideo, I never told the

brother about how Cliston never mentioned that he even saw the
victim punch anybody.
Q: Well, I guess my —---
A: —-—— but -- let me finish ---
Q: You can finish, I just -- I would like a response to my
gquestion. It sounded like on direct exam that ---

THE COURT: Why don't you let him finish and then if you

don't have a response then you can follow up. Why don't we do

that.
A: So, I talked to Cliston about every aspect of the case.
I'm talking about how Cliston never mentioned to me -- I had

to come up with finding somebody that the victim punched.
Cliston never said, hey I saw them punch some guy, hey he
punched me. I came up with all that stuff. So, I discussed
that with Cliston. I never discussed it with Clyde. The only
thing I ever discussed with Clyde was, hey, your brother is in
-— you know, he's in troﬁble, he's on the run right now. I
don't want him to get gunned down by the U.S. Marshalls. That
was the discussions I had with his brother. Then, after that
took place, hey, I'm here if you ever need me, text me.
There's a hearing on this date, hearing on that date. The way
that you're wording is I had more communication with the
brother but that's because you were listening to what your

client said and not what I'm saving under ocath, sworn as an
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officer of the court and my hand on the Bible. I met with

Cliston and discussed with him ad nauseam the facts of the

case, which -- which were mainly the video.

Q: Okay. But -- okay. When did you show the video to
Cliston?

A: Cliston had already seen the video, so I brought him

still shots and said, is that you.

Q: Well, I guess my gquestion is, so you —-- well, let me
rephraée that. So, you never showed him the video, did you?
A: He never -- I don't think -- I don't think you -- no.

Q: Well, so you're saying there Qas a video with I think you

said five camera angles.

A: I think it was —-- yeah, four or five.

Q: Yeah. So, he never saw any of those camera angles,
right?

A: That's incorrect.

Q: But you said you didn't -- he didn't see the video.

A: That's right. I did not show it to him. He saw it
during the eight months while he was on the run just like
everybody else.

Q: Weli, you know, —---

A: And then when I asked him if he wanted to see it, he said
I seen it, let's try to get this thing down to 15 years.

Q: Okay.

A: So, then I brought him still shots in the video and
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showed him a picture and asked him if it was him.

Q: Just lean back a little.
A: I'm sorry. My voice is like starting to go.
Q: Well, earlier you said -- okay. But earlier on direct

examination you said Cliston came up, he shot the guy or what
have you, I think that's your testimony. You're saying that
he never saw that video, correct?

A: No. I'm not saying that. That's why I keep getting
closer, I —-— he saw the Gideo.

Q: But you're saying -- but you earlier said that you did
not show him the wvideo.

a: Correct. Just because I didn't show him the rain outside
doesn't mean he doesn't get wet. He saw the video and said I
don't need to see it again. I need -- I already —-- we never
-— he never even really wanted to discuss defenses. I came up
with all the defenses. I'm the one who brought the still
shots and said, this is you, right? This is Marcus, another
guy I'm representing, right, who also, you know, put him
there.

Q: Okay. So, you're saying you came up with self-defense,
correct?

A: Right. Well, I said that was the only thing that you
could even remoteiy -— 1 mean, it still -- it's still a
horrible defense but, yeah, I came up with it and went over i1t

with him.
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Q: But as your attorney, you're supposed to come up with
those defenses, correct?

A: If you're a good criminal attorney, yes.

Q: Okay. Did-you ever send him any kind of memorandum
explaining these —--

A; Send him a memorandum to the jail?

Q: Yeah, I mean, just something that spells out what his
options were, I mean something in writing, to Cliston :to kind
of go to your file?

A: No, no, absolutely not.

Q: Okay.- All right. ‘In terms of. -- you ;aid earlier that
you were trying to find this guy, I believe it was the blue-
hat-guy or something, you said you mentiéned this to Clisten.
Tell me a little bit® about that. You were trying to find the
guy that you could've -- he could've stepped into the shoes
of; is that correct?

A: Right. The defense that I came up with of self-defense

and went through it with Cliston, correct.

Q: Okay. So, did you talk with that -- about that with the
brother?

A: No.

Q: Okay.

(To the Court) If I may have a moment?
THE- COURT: You may.

BY MR. FOWLER: '
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Q: All right. Just to be clear, so you're saying you went

over the self-defense with my client?

A: Went over self-defense with him énd self-defense of
others,- ad nauseam.

Q: Okay. But once again, you don't have any kind of records
showing that you went over either time log or documentation,
correct?

A: I've been practicing law for eight years and I've never °

written down the times that I went over the elements of ‘crimes

|like -~ no, I don't keep a ledger of what -- no.

Q: Okay. And in terms of the discovery, when did you
provide that to him?

A: When I first went out there and met with him.

Q: Okay. Did you send it -- did you hand it to him or did
you send it by mail?

As When we were in the —-- you're in a room when you go out
there and sit with them. I had my discovery and I always have
a second packet.

Q: Okay. And does that second -- so, you kept the packet,
right?

A: What -- I kept my —--

Q: You kept your copy, right?

A: Right.

Q: Okay. All right. All right. So, you gave it to him in
person you say, right?

\
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A: Yes.

Q: Okay. And about the appeal, he mentioned -- on the stand

earlier he mentioned that he wanted you to file an appeal.
Why did you not do that?

A: Because he didn't ask me to.

Q: Okay. But now with the situation it was, he had some
time to file the appeal and it's a very short window to file
an appeal.

Az Ten days.

Q: Ten days, right. And he's saying he asked you at the
hearing, correct? ‘

He's saying that to you, ves.

Okay. He said that to the Court as well.

Qkay. He's saying that to the Court, yes.

Okay. Do you normally file appgals for clients?

I have if they ask me to.

R R ¥ R =X

Okay. All right. I have no further questions.
THE CQURT: All right. Anything further from the state?
MR. JBMES: Very briefly, Your Honor.

REDIRECT EXAMINATION OF JONATHON D.° MCCOY BY MR. JAMES:

Q: Just to clarify, it was a little bit of muddied answer
there. You gave a copy of the diséovery to Mr. Bellamy?

A: Cliston, Cliston had everything.

Q: Okay. And you also kept a separate copy for yourself?

Az Yes.
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Q: Okay. Is there any doubt in your mind that -- about the
number of times that you met with Mr. Bellamy?
Az You mean, yeah, there's doubt in my mind. I know it was:

a handful, that's why. I mean, I'd remember if it was only

one time:.

(O Okay.

A: This is Clyde's brother, I wouldn't —— I mean, this is --
this wasn't a small case to me. 'This was -- I care about

Cliston even right now. That's why I don't want this PCR to
get overturned because he'll go to jail for 30 years or more .
MR. JAMES: I have no further questicns, Your Honor.

THE COURT: All right. You may step down.
MR. MCCOY: Thank you, Your Honor.

THE COURT: Thank you.

Any other witnesses?

MR. JAMES: No, Your Honor.

BY THE COURT:

THE COURT: All right. I will take the matter under
advisement and let you know something soon.

Thank you.

MR. JAMES: Thank you, Your Honor.

(ADJOURNED. )
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STATE OF SOUTH CAROLINA ). IN THE COURT OF COMMON PLEAS
. ) FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY !
Cliston John Bellamy, } Case No.: 2016-CP-26-06674 -
S.C.D.C. No. 343259, ) = =
) :é‘ f?"-"“ i “:;‘gi .
Applicant, ) %l B R "_;\?
) ORDER OF DISMISSAL AN o om
v. ) ’ CG Tiy ‘{,_?:.@
Cor = E o
) ﬁo [ gt . A
State of South Carolina, ) <= o=
Respondent, ) < '
)

This matter comes before the Court by way of an application for post-conviction relief
filed by Cliston John Bellamy (“Applicant”) on 6ct'ober 9,2016. Respondent made its return on
or about August 9, 2017. The Court convened an evidentiary hearing into the matter on
Wednesda‘y_;iﬁggtgmbér:20',3"20 17; 4t tie Horry County Courthouse in Conway, South Caroiina.

Applicant was present at the hearing and represented by Steven W. Fowler, Esq, Johnny Ellis
James Jr., of the South Carolina Attorney Genere;i‘s Office, represented Respondent.

Applicant testified on his own behalf at the evidentiary hearing. Applicant’s plea

counsel, Jonathan D. McCoy, Esg. (“Counsel”) also testified. The Court had before it

Applicant’s records from the South Carolina Department of Corrections, a copy of the original
trial transeript, the records of the Horry County Clerk of Court regarding the subject convictions,

and the pleadings. The Court finds as follows:

I. PROCEDURAL HISTORY /
Applicant is confined in the South Carolina Department of Corrections pursuant to orders
of commitment of the Horry County Clerk of Court. Applicant was indicted at the September

2015 term of the Horry Cour.xty Grand Jury for murder (2015-GS-26-03778). Jonathan D.
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McCoy, Esq. represented Applicant, and J. Stephen Grooms, of the Fifteenth Circuit Solicitor’s
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Office, prosecuted the case. On May 16, 2016, Applicant pled guilty to the lesser-included .

offense of voluntary manslaughter. The Honorable Thomas W. Cooper, Jr. actepted the terms

negotiated between Applicant and the State and sentenced Applicant to imprisonment for a term
!

. 0f 20 years. Applicant did not appeal his plea or sentence,
Present Application
In his post-conviction relief application, Applicant alleges he is being held unlawfully for
the following reasons:

1. “Ineffective Assistance of Coupsel” .

a. “Counsel was ineffective for failing to advise Applicant of his right to a
self-defense instruction, which would have prompted Applicant to contest
the charge of murder at a trial and there is evidence of a fight in a bar that
would have supported such an instruction.”

b, “Counsel was ineffective for failing to provide Applicant with discovery
materials before Applicant plead guilty to twenty (20) years, as there is
nothing in the discovery to contradict self-defense,”

¢. “Counsel was ineffective for failing to file an appeal which is fundamental
in jury trials and guilty pleas after a conviction and sentence.”

2. Involuntary guilty plea, in that:

a. “Applicant could not have knowingly, intelligently made an informed

decision to plead to 20 years without first knowing what was in the file.”

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW
: !

This Court has reviewed the testimony presented at the evidentiary hearing, observed the

witnesses presented at the hearing, passed ‘upon their credibility, and weighed the testimony

accordingly. Further, this Court has reviewed the recordssubm'i'ttec,i to it by the pa\rties and the .

legal arguments made by the attorneys. Pursuant to S.C. Code Ann. § 17-27-80, this Court

makes the following findings based upon all of the probative evidence presented.
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A, Ineffective Assistance of Counsel

In a post-conviction relief action, an applicant has the burden of proving the allegations:

_in his or her application. Rule 71.1(e), SCRCP; Butler v, State, 286 S.C. 441, 334 S.E.2d 813

(1985). When an applicant alleges ineffective assistance of counsel as a ground for relief, he or

she must prove “counsel’s conduct so undermined the proper functioning of the adversarial

process that the trial cannot be relied upon as having produced a just result.” Butler at 442, 334

S.E.2d 441 (quoting Strickland v. Washington, 466 U.S. 668, 686 (1984)). The proper measure
of performance is whether an attorney provided representation within the range of competence
required ‘in criminal cases. Id.

“[Clounsel is strongly pres:umed to have rendered adequate assistance and made all

_significant decisions in the exercise of reasonable professional judgment.” Butler at 442, 334

S.E.2d 441 (quoting Strickland at 690). The applicant must overcome this presumption to

" receive relief. Cherry v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989). *Judicial -

scrutiny -of counsel’s performance must be highly deferential, as it is all too tempting for a
defendant to second-guess counsel’s assistance after conviction or an adverse sentence, and it is
all too easy for a court, examining counsel’s defense after it has proved unsuccessful, to

conclude that a particular act or omission of counsel was unreasonable.” S-trickland 466 U.S, at

689; Edwards v. State, 392 S.C. 449, 456-57, 710 S.E.2d 60, 64 (2011). “[W]hen counsel
articulates a valid reason for employing a certain strategy, such conduct will nOt.‘bt? deemed
ineffectiye assistance ‘of counsel.” Smith v. State, 386 S.C. 562, 567, 689 S.E.2d 629, 632
(2010) (citing Caprood v. State, 338 S.C. 103, 110, 525 S.E.2d 514, 517 (2000)).

Courts use a two-pronged test in e\'raluating allegations of ineffective assistance-of

counsel. First, the applicant must prove that counsel’s performance was deficient. Under this
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* prong, attorney performance is measured by its “reasonableness under professional norms.”
._-C_l_lm at 117, 386 S.E.2d at 625 (citing Strickland at 688), Second, counsel’s deficient
performance must have prejudiced the applicant such that “there is a reasonable probability that,
bu-t for counsel'sunprofess‘ioﬁal en?ré, the result of the proceeding would have been different.”
Cherry at 117-18, 386 S.E.2d at 625 (citing Strickland at 694). With respect to guilty plea
counsel, Applic;mt must show that there is a reasonable probability that, but for counsel's alleged
errors, he would not have pleaded guilty and would have insisted on going to trial. Hill v.
Lockhart, 474 U.S. 52, 106 (19852.

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the funciamental faimess of the proceeding whose riesult is being challenged. Strickland .at 696.

A court need not first determine whether counsel’s performance was deficient before examining

the prejudice suffered by the defendant as a result of the alleged deficiencies; if it is easier to
hy )

dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that course
should be followed.” Strickland, 466 U.S. at 696-97.
Applicant further claims his plea was not entered knowingly or voluntarily. To find a

guilty plea is voluntarily and knowingly entered into, the record must establish Applicant hed a

full unde-rstanding of the consequences of his plea and the charges against him. See Boykin v.

Alabama, 395 U.S. 238, 243 (1969); Dover v . State, 304 S.C. 433, 434, 405 S.E.2d 391, 392

(1991). In.determining guilty plea issues, it is proper to consider the guiity plea transcript as

well as evidence presentéd at the PCR hearing. ,S__e_é Harris_v. Lecke, 282 S.C, 131, 134, 318

S.E.2d 360, 361 (1984).
Because a guilty plea is a solemn, judicial admission of the truth of'the charges against an

individual, the PCR applicant's right to contest the validity of such a plea is usually, but not
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invariably, foreclosed. See Blackledge v. Allison, 431 U.S, 63, 73-74 (1977). Statements made
during a guilty plea should be considered conclusively, unless an Applicant presents valid
reasons why he should be allowed to depart from the truth of his statements; See Crawford v.
U.S,, 519 F.2d 347, 350 (4th Cir, 1975) (overruled on other 1gréundsr. by U.S. v. Whitley, 759

F.2d 327 (4th Cir.1985)). Applicant presented no reasons to show that he should be allowed to

- depart from the truth of the statements he made during his guilty plea hearing.

An applicant who enters a plea on the advice of counsel may only attack the voluntary
and intelligent character of the plea by showing that trial counsel’s representation fell below an
objective standard of reasonableness, and that there is a reasonable probability that, but for trial

counsel’s errors, the defendant would not have pled guilty, but would have insisted on going to

trial instead. See Roscoe v. State, 345 S.C.16, :2.0, 546 S.E.2d 417, 419 (2001); see also

Richardson_v. State; 310 S.C. 360, 362 426 S.E.2d 795, 797 (1993). Given Applicant's burden

of proof and the analysis to be applied to this claim, Applicant’s claim of involuntary plea is, in
essence, a claim of ineffective assistance of counsel, and it will be treated as such.
IAC Altegation #1 — Failure to Advise Applicant Regarding Self-Defense Strategy
Applicant alleges Counsel was ineffective for failing to advise him “of his right to a self-
_clefense instruction[.]” “If there is any evidence of record from which it can be reasonably

£
inferred that an accused justifiably inflicted a wound in self-defense, then the accused is entitled

to a charge on the law of self-defense.” State v, Jackson, 384 S.C. 29, 35, 681 8.E.2d 17, 20 (Ct.
App. 2009) (quoting State v. Wigington, 375 8.C. 25, 31, 649 S.E.2d 185, 188 (Ct. App. 200'i)).
“When any evi_denc_e in the record entitles the accused to a jury charge on self-defense, a trial

judge’s refusal to give the charge is reversible etror.” Id. (quoting State v. Muller, 282 8.C. 10,

10, 316 S.E.2d 409, 409 (1984)). However, “[a] self-defense charge is oqu required when the
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evidence supports it.” Id. (quoting State v. Slater, 373 S.C. 66, 69, 644 S.E.2d 50, 52 (2007)).
To establish self-defense in South Carolina, four elements must be present:

(1) The defendant must be without fault in bringing on the difficulty;

(2) The defendant must have been in actual imminent danger of losing his life or
sustaining sefious bodily injury, or he must have actually believed he was in
imminent danger of losing his life or sustaining serious bodily injury;

(3) If his defense is based upon his belief of imminent danger, defendant must show
that a reasonably prudent person of ordinary firmness and courage would have
entertained the belief that he was actually in imminent danger and that the
circumstances were such as would warrant a person of ordinary prudence,
firmness, and courage to strike the fatal blow in order to save himself from
serious bodily harm or the loss of his life; and

(4) The defendant had no other probable means of avoiding the danger.

Id. (quoting Slater, 373 S.C. at 69-70, 644 S.E.2d at 52). “[W]hen a defendant claims self-

defense, the State is required to disprove the elements of self-defense beyond a reasonable

83

doubt.” State v. Dickey, 394 5.C. 491, 716 8.E.2d 97 (2011) (quoting State v. Weston, 367 S.C. .

279, 292, 625 S.E.2d 641, 648 (2006)). ,

At the guilty plea proceeding, the plea judge asked Applicant if he unclerstoc_id that by
pleading guilty he was giving up any defenses he may have, to which Applicant replied that he
understood. Tr. 5, 1I. 2-6. In mitigation, Counsel argued to the court that the shooting was out of
Applicant’s character and the result of “a fight that got out of ;:onuol." Tr. 10, Il. 12-13.

At the evidentiary heari!n_g, Applicant testified Counsel did not talk to him about is&:lf—
defense or the defense of others. Applicant claimed to discover “self-defense” after visiting the
law library in jail. Applicant asserted Counsel should have bFought “Castle Doctrine” to his
attention. Applicant testified he only lspoke to ébunsel once before going to court, despite

retaining him & year prior. Applicant claimed Counsel did not review any potential defenses

with him. Applicant testified the shooting occurred as part of a bar fight and that he was .

protecting himself,
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Counse] testified that Applicant was on the lam for around eight months be?‘ore his
capture. Counsel recalled meeting Applicant five times in jail, several times in court
appearanceé, and several times by phone. Counsel further testified that he met with Applicant’s
brother, with Applicant’s consent, regularly. Counsel f:szlained that the nightclub in which the '
shooting took place had five different angles- of the killing.recorded on security video. By the
time Counsel met with Applicant, Applicant had already seen the nightclub’s security video of
the incident, and declined to watch it again. . Regardless, Counsel showed Appli‘c;ant a number of
still frames. Counsel testified the self-defense strategy, namely defense of c;thers, was his idea

and he explained it to Applicant. Counsel explained that the victim punched another individual

in the club in the course of a fight, and that Applicant casually walked up to the victim and shot

_him. Counsel estimated that the strategy was not likely to win at trial, as they could not get over

the first element of being “without fault” in bringing on the difficulty.

The Court finds no deficiency on the part of counsel, nor prejudice therefrom. Based
upon this Court's observations of Applicant at the hearing and the near‘total inconsistency of his
testimony with any other part of the record before this Court, the Court finds Applicant’s
testimony not credible. Conversely, the éourt finds Counsel’s testimony credible. Counsel
identified a strategy of self-defense and communicated it to Applicant, Counsel thoroughly
explained that strategy to Applicant, including its strength; and, given the facts of the case,
considerable weaknesses. AppIicant.knew of the potential self-defense strategy and knowingly
waived It at the ple'fa pfoceeding. Applicant. knowingly, willingly, and voluntarily pled guilty

with full awareness of his potential defenses. Accordingly, Applicant’s request for relief by way‘

" of this allegation is DENIED,
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LAC Allegation #2 — Failure to Provide Discovery
Appiica’nt also alleges Cc;unsel was ineffective by failing to provide and review with him

the discovery in his case. The Court incorporatés and largely relies upon testimony already

. explored in Section ILA.1 above, and finds no deficiency on the 'pﬁt‘f of Counsel or prejudice

therefro.m.l This Court finds Applicant’s testimonf not credible and, in particular, gives no
weight to his claim that Counsel ne.vci shared or reviewed with him the discovery in his cese.
Counsel cl.-édibly'testified that hi;. took discovery to Applicant and reviewed materials wiﬂ; his
client to the extent that applica};t was willing.\'Applidpﬂt knoﬁingly, willingly, and voluntarily
pled guilty with full awareness of the case against him. Accordingly, Apf:licant’s _i'equest for
relief by way of this allegation is DENIED.
IAC Allegation #3 — Failure to File Notice of Appeal

Applicant alleges Cduﬁscl was ineffective by failing to file a notice of appeal after his
' guilty plea. Though counsel is required to make certain that a defendant is made fully aware of
his or her right to appeal after a trial, a different standafd applies to a guilty plea:

Absent extrac;rdinary circumstances, such as when there is reason 0 think a

rational defendant would want to appeal (for example, because there are

nonfrivolous grounds for appeal) or when the defendant reasonably demonstrated

an interest in appealing, there is no constitutional requirement that a defendant be
informed of the right to a direct appeal from a guilty plea.

Turner v. State, 380 S.C. 223, 2}4—25, 670 S.E.2d 373, 374 (2008) (citations omitted). At the
plea proceediné, the court informed Applicant in no uncertain terms that he had 10 days to
appeal to & highel" court, to which A'p'plic.ant gﬂﬁrméd that he uncierstood. Tr. 6-7. | .
At the evidentiary hearing, Applicant testified that he asked Counsel to file an appeal the
same day he was sentenced. Applicant argued he had wanted to appeal because he did not have
all of the information. Counsel, on the other hand, tesfiﬁed that Apblicant never asked for‘ an

appeal. Counsel saw no reason to appeal the plea or sentence.
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The Court finds no deficiency on the part of Counsel or prejudice therefrom. The Court
relies‘upon the gredibiiity findings already set forth in both Sections H.A.f and A.2, above, and "
finds Applicant never asked for an appeal and no other ‘réaspxi existed for Counsel to believe
Applicant'\‘wanted or would want an appeal. Applicant’s‘assertipn at the evidentiary hearing. that
he wished to appeal based upon some known-unknown, :to borrow a designation from férrr_ler

Secretary of Defense Donald Rumsfeld, only reaffirms this Court's finding tha-t Applicant’s

. attestations of ignor,'ance in his. plea are entirely without evidentiary support and not credible.

Accordingly, Applicant's request for relief by way of this allegation is DENIED.

' III. CONCLUSION |

Based on all the foregoing, this Cou;:t finds and concludes that Applicant has not
established any constitutional violations or deprivations that would r.equire this Court to grant his
application, Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice, |

This Court no.tiﬁes the Applicané’ that he must file and serve a notice of appeal' within
thirty (30) days from the receipt by counsel of written notice of entry of judgment to secure the

appropriate appellate réview. See Rule 203, SCACR. Pursuant to Austin v, State, 305 S.C. 453

(1991), an Applicant has a right to an appellate counsel’s assi'stance in seeki;g review of tllae
denial of PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishéé to seek appella‘te
review, PCR counsel must serve and file a Notice of Ap;eal on the Appli_cant’s behalf. Your
a'f_tention is directed to Squth Carolina Appellate Court Rule 2%&,3 for api:rop;iate procedures for

appeal.
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IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief. must be denied and
dismissed with prejudice; end* - - -
2. The Applicant must be remanded to the custody of the South Carolina
Department of Corrections.

AND IT IS 50 ORDERED this__£ _day of _ 2018,

ILLIAM H, SEALS, JR.
Presiding Judge
Fifteenth Judictal Circuit

///M»— _, South Carolina
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STATE OF SOUTH CAROLINA

)
COUNTY OF HORRY

INDICTMENT

At a Count of General Sessions, convened on-Se
Jurors of Horry County present upon their oath:

ptember 17, 2015, the Grand

MURDER

CDR: 0116 16-03-0010,0020

That Cliston Bellamy did in Horry County, on or about May 4, 2014, willfully, feloniously,
and intentionally kill the victim, Jaquann Price, with malice aforethought, either express
or implied, by means of shooting, and the victim did die as a proximate rasuit thereof on
or about May 4, 2014 in Horry County, in violation of Section 16-03-0010, S. C. Code of
Laws, 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case
made and provided.

+ 35

petay 11 P

e IC) (.

MMY ZJRICHHARDSON, i
FIFTEENTH CIRCUIT SOLICITOR
N\

I3
pATE
N [TRIA-

;LB
_:n_‘ - =
i 5B
e D
25 0 %
10 B
-

Lis

L Lo

89



