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Post Ofﬁce Box 8567

& MUL&LEN TAYL@F? LLC : o Columb.n'a Séuth Carolina 29202

1230 Rlchland Street 29201)
ATTEB*?NEY AT LAW - )

Phone 803-254-1344
Fax 803-253-6084
mmt@MuHenTaylorLLC com

‘March 24,2017

 'V{A HAND DELIVERY

The Honorable Ralph King Anderson, 11l

‘South Carolina: Chief'Administrative Law Judgeé

1205 Pendleton: Street; Suite 224

‘Columbia, South-Carolina 29201.

RE:  Charles,S. Blackimon and South Carolinians for Responsible. Agricultural Practices. v. $1€.
Department of Health and Envitonmental Control arid David Coggins Broilers '
- Docket No. 17-AL-07:0041-CC

Dear Judge Andersori:

Pursuant to your order dated February 23, 2017, «enclosed for filing in' the above:
déscribed .contested case is the Prehearing Statement of iPetitioners Charles S.. B‘l‘éck'mb'n and
South Carolinians for Responsible Agricultural Practices, along with a Proof of Service. By | copy
of this letter, the:Respondents” counsel are héreby: served copies of this ﬁlmg

Sincerely-Yours,

M. McMullen Taylor

c&  Stephen P. Hightower; E5q.
- Benjamin P Mustian, Esq.

‘Robert:Guild, Esq. (vid electronic mail)
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;.  STATE'OF SOUTH CAROLINA
| ADMINISTRATIVE LAW COURT

Charles S. Blackmon, and
South:Carolinians: for Responsible
Agricultural Practices;

Docket No. 17:AU-07-0041-CC .

P Petitioners,

_ PREHEARING STATEMENT OF
South Carolina Departient of PETITIONERS
Health & Envirénmental Control,

and David Coggins Broilers;

~ Respondents.

)
)
)
)
)
v. - )
),
)
)
)
)
)
)

RE:  David Coggins Broilers
DHEC Permit No: 19,886-AG: Agnculturat Animal Facility
1094 LISbOﬂ Road, Mountvr”e South €Carolifia 29370

Pursuantte an order issued: March 7, 2017 by the Honorable Ratph King Anderson, Hl the

Petlttoners hereby file thElf Prehearmg Statement, reservmg the right:to amend and supplement:

1. The Nature of _This, Proceedmg This is a contested ‘case progeeding challengmg the

decision by the. South Carglina Department of Health.and: Environmental Control (“DHEC”)
to issueian: amma! -agricultural; permrt (“Permit” )to David Co,g_gms Broilers =-t9 construct six
poultry barns housing 739,000 irds per year, generating 988 tons of chicken: ‘manure
annually (“Facility”).in the | Mountvrlle area .of Laurens County. This proposed Facility

would con'e’titute 'one of at least four other proposed. animal. agncu!tural permitsfor 24
new poultry:barns in: ‘the Same area as Diavid Coggins Bro;lers  adding to'the: approxrmateiy ‘
50 existinig permitted: poultry barns in the, Mountville: area. Petitioner Blackmon and his
famrly own land near the Facility that they have used for agncultural resrdennal ~and/or v
recreatronal purposes. Petitioner:South Carohmans for Responsible: Agricultural Pract:ceSf
(”SCRAP"). is' an umncorporated association of citizens and property @wners in 'the

Mountville area. who advocate for poultry farmmg practnces and - ‘permitting to be
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compatrble with the use: and enjoyment of hon- -poultry farming: property. owners .ahdiin
3 manner that does not impair air and water quahty, exit noxious odqr;s,;, or otherwise
cause: the; .quallty of life in; the ‘Mountville area to deteriorate. Members of SCRAP
ldentrfled in the:Petition own property adjacent to or near the Facility. The Permat would
authorize -operation .of a concentrated!aninial feedmg operation without. due regard to
the adverse: impact 6f'such an operatron upon publichealth, theair and water quality of
the -area,. nor to the mterests of Petitioners: in- peaceful Use; and ehjoyment of their
property. |

Statutory Provision(s) Conferrmg Subject Matter Jurlsdxctron to the Agency: and Other -

Applicable. Statutes and Regulations. The Fourteenth Amendment of the Umted States

Constltutlon i Article 11, Section 22 of the Soiith Carohna Constitution; South Caralina

Pollution Contral Act S.C. Code Ani. § 48-1-10et seqs S.C. Céde Ann:. §.44-1- 140; xDHEC‘

Régulations 61- -43; the Cledn Water Act, 33 U.S.C. § 1251 et:seq:; and the. Séuth Carolina
A ce , 4

Administrative Proced‘u_res- Act; S.C. Codeé Ann. §1-23:310 et seq.

3. Thelssues Presented forDetérmination, Includin g.any Claims or.Defenses: Exp ected tobe

R’aiis’edl 'Whethe"r.“'t.he,iD‘HEthp“erm'it d‘et:is'i'onEis arbitréry, 'caprlcmus an abuse of discretion,

cleatly: £Lroneous, unsupported By: substantial eviden¢e, in violation o_ﬁ:eonstrr_tut!onal-' or

;st_atu,_tony,;pr_owsuon-s:,,:made apon unlawful -prbcedu re:or affected by other errorof law?

4. The Action Requested of the Court and a Detailed Statement of the Law which Supports -

;the Requested'Actlon mcludmg Statutory'and/or Case Citations. Petiticriers fésp‘ec"t‘fuﬂ\r'

irequést an: order reversing the decision of the DHEC Staff and providing for the denial of
the subject Permit. Inthe a!ternat:ve Petitioners respectflly request an-order modrfymg
the subject: Permitor: remanding for further proceedmgs For a:statement of supparting
law, seé:paragraph 5 below: _ '

xBnef Summarv of the Facts to be Presented at the Hearmg Charles. Blackmon owiis

David €oggins Broilers under the: proposed Permit. He ownsa work shop within 900 yards.

of David! Cogglns Brojlers” proposed poultry houses and frequently works in this stiop and»
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Blackmon’s; property. As part of the permitting . process for David Coggins Broilers”

Pproposed, ‘Facility; M., Blackmon submitted documentatron of d hedr: condrtron and

frequent upper | resprratory infections to DHEC with'no response. Mr. Blackmon breathes
the air, drinks water; and uses his | property and the: other fiatural resources of the
Mountville area in the vrcmrty of the: iproposed Facility.

Pétitioner South: Carohnrans for Respornisible Agrrcultural Practices: ("SCRAP") is an(
unmcorporated asséciation of citizens and: property owners i the Mountvrl!e area of’
Laurens County who advocate for poultry farming practices and permitting to be
compatible wrth theiuse and enjoyment: of rion- poultry farmmg property ‘owners; and in -
a'mannér that. does*.pofc,rmparr airand water quality, emit noxious edors, or otherwise
causetheiquality. ofllifedin the Mountville area to‘dete’riOrate Members of SCRAP- 'Breathe
the air, drirk Water, and wse their property and. the other natural resources of the -
Montvr”e aredinthe: vrcmrty ofthe proposed Facility. ’ _

SCRAP Méembers Nrary and John Basel maintain a residénce for frequent

recreationaluse that is located o onfland adjacent to David Coggms Broilers’ property David

‘Coggins Broilers’ proposed Facility is located within approximately 600 feet from their
;property line, They use and lease their Iand for huntmg wild: game: with a fifearm.
Similarly, SCRAP Member Margaret' Sparrow owns: land adjacent to D’av‘id Coggins
Broiler’s proposed Facility and thus Facility is proposed to be located approxnmately 600

feet from her property liné. ‘She leases her land for hunting wild gamie with a firearm.

Because S.C. Code Ann. § 50-11-356 prohibits discharging of a firearm: within 900 feet ‘of
a poultry. house ‘their leasing and hunting rights will be. rmpalred by the proposed’ Facrhty
The Little Rrver Beaverdam Creek ;and Ginger Creek run through their property:.

SCRAPR: Members Jean and Don Revis: 'own land within- approximately 582 yards of

- the Respondent S proposed Facrhty The Little River, Beaverdam Creek and Ginger: Creek

- runthrough the property They.enjoywalking,. hiking and frshmg ontheirproperty. SCRAP

Me,mbers,‘Kerth and Karen Blackmon own’ land wrth'rn;a:pproxrmatelnyS;Z; yards from David

\ COggins.Bro\i_ler’?s proposed Facility, The:Little River, Beaverdam Creekand Gifigér Creek

run through the property. They enjoy hiking, fishing and hunting on their property.
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SCRAP Members:Lorie: and Eric Blackmon reside approximately .95 miles from the David:

Coggms Bronler siproposed Facallty They.enjoyhiking, huntmg and- flshmg on the; property.
The Little: River; Beaverdam Creek and G:nger Creek rumni th‘r.qqgh"t«hefp"r'oper'ty, SCRAP
Member: Mary Moses: ‘owns: property: 2 milés. from David Coggins Broilers” proposed
Facility. She enjoys hiking oniher propetty. SCRAP Member TinalL. MOS@S’ resides 2. miles
from David Coggins Broilers” proposed Facility. She enjoys hiking on her property.

The Petitioriers would be injuréd and adversely affected by the p'r‘ob'osed FaCi!ity

in'the form 6f harm to their health andisafety, the use and’ en;oyment of. thelr properties,

and’ m theirenjoyment of clean air and ‘water and othernatural. resources ‘Withinthe

Meountville area by the. proposed actavmes of' Respondent Davud Coggms Broilers.

On December 14, 2016; DHEC iissued a permit to Respondent David Coggms
Broilers for the :construction: and. Gpération of six poultry broiler barns ("Facnllty ) o
Lisbon Road in Laurens: County, South Carolina. (“Permit”). The-Facility'i is focated near the
Little River, and'its tributaries;, Beaverdam: Creek and Ginger Creek, and othe‘rfeph‘em'e’rali
arid intermittent streams. Based upon topographic mapsiand aeriall photographs of the

location: -of the Facullty, the Facility is Jocated on property drammg*to the; thtle River. It

:appears that part of the parcel:contains wetlands and areas designated by the Federal

Emergency Management Agency as within the Little River floodplain.

DHEC’s :agricultural,animal fadii ity regulations. were promulgated pursuant to-the
South-Carolina Pollutish Control Act,'S.C..Cade Ann. § 48-1-30 et seg. Under SiC. Code

Reg. 61-43, 200 .70(E);, DHEC “Shall act on all [agricultural animal] permits:to prevent, so

far. as reasonably possible consudermg relevant standards under state: and federal laws,.

an increasein jpollution of the, ‘waters and air of the: State from any: new or enlarged

Sources.” Thewsrd ”pollutnon” is-defined under the South Carolina Pollutian Control Act

sy

the presence in: the. environment of any substance, mcludmg, but not
limited'to, sewage, industrial waste, other waste; air contaminant, or any
combination thereof in such - quantity and of such characteristics and
duration asmay cause, ortend, to cause the environment of the State to’
“be contaminated, unclean, noxious, odorous imptire of degraded or
which is; of ‘ténds to be injurious to. thuman health ‘or welfare; or whlch. :
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damages property, plant, animal or marine life or use of propeity; or'{(2)
the Man-made or man-induced alteration of the chiémical, physical,
bislogicaland radiological integrity.of water.” S:C.Code Ann, '§:48-1-10(7).

DHEC's'decision torissuerthe Permitifailed to showthat it actediin @ manner to-reasonably

prevent any waste or-air contaminant that may cause or tend to cause the environment

~ to becontaminated; uncléan, noxious or odorous, terids to be injurious to human health,

ordamages:ithe use éfprgperfy, or alte r”sfwa.t,evrzqruali'ty from:any hew 6rén larged sources.
Contrary to the requirefents of S.C. Code Reg: 61-43, 200.70(E), DHEC’s analysis of the
Facility is&dé\id'iﬁd ofany-consideratioti of four other agriculturalianimal facility gppii‘ca_t’i‘qnsf
foragricultural animal facilitiésin the near vicin ity; ineluding: two applications for twelve;
new poultry barns adjacent to this. Facility. Nor .does, DHEC take into a"c&:i')unt;. how the-
Facility, in ‘ciqm‘Bifnia'ti‘ibn with the 50 preexisting poultry barns in th € 'Mountville area, may’
degrade water and:air quality, as well'as damage:the use. of Qtﬁher‘gpfope’_&iésjlin fhe area.
The DHEC record shows f,a’ilijre»té,: ﬁngp‘eﬂy‘ta_k&}into ‘account ’tﬁe Eacjil‘ijcy;’ﬂ's‘ proximity.to
the Little RiVE'r»‘fch)O‘d’pfl'éin?Flc‘)‘é:é,,t;ibnfi,nithe Little River watershed, impairment of the Little.
R‘iivé.;,, proximity to 'other known goint source discharges.and poténtialnon point:sources,.
runoff prevention, land ',c,'lil_c_)\p',ej,‘,a_n"d “down-wind receptors.” See S.C. Code Reg. 61-43,
200.70(F) and 200.140(C)(2): In addition, DHEC failed to: properly consider the medical
concerns of Petitioner Blackmon. seg'S.C. Code:Reg. 61-43, 200.60(F) and 200.70(F)-
Downstream ﬁs;;egm,én’t;s of the; Littlé River fail to meet 'th‘;-;-‘\:gsfate water quality’
standards: for fecal coliform bactéfia. Section §303(d) of the Clean :wat'ef Actiand S.C.
Code Reg. 61-68 requite DHEC ‘to develop total .sr‘ﬁ;axifmum, daily leads (TMBLs). for
=W34'Gf.-"l"b,.0di'¢5 that are not meeting water quality standards. A TMDL identifies sources of
water quality ‘irﬁb‘éiiﬁme&m, establishes the allowable; loadings: :gf_ pollutants for a |
watérbody: ‘based :on the r,ela_fi“dnsh’i’p betwe‘eb pollution sources and: water quality
impairments; and é‘s‘té‘bl'iS’he:s, water 'q.uélity'—ba‘s_ed; controls or strategies to reduce
pollution andi restore and maintain the quality of water resources. DHECissued a TMDL.
for the:Little, Rngf in, 2004, which identified agricultura I animal feedingfacilities, including;

Poultry farms, as a potential cause of the Littie River’s impairment. Accarding to DHEE, ",

i
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¢hickens for 45 days or more iri any. twelve manth period. /¢ at 122 23(b)(1)()(A);

AN

there: are 20 exlstmg poultry facaht:es wrthm the hydrologrcal unit 0305010909 in whtch
the Facility is. Iocated In addltnon 12 other proposed new poultry barns are proposed to

be located on‘the same parcel (of subdivided parcels:of the original parcel) asithe Coggins

‘Facility. Even though. the Lnttle River TMDL expressly identifies poultey farms as a

contrlbuter to the: ;mpaurment of the tht!e River; DHEC's analysis: of the Facrhty réjects
additional setbacks :or *requnrements because agricultural animal facilities. “are not-
considered to be co.m.,trlb‘utorg tothe TMDL.” _

| Under both-40:C.F.R, $:122:23(b)(1) and S.C. Codé'R‘“e‘g 61-43(F); the Facuhty isan
animal feedmg operatton Under the Clean Water Act, an;animal feedmg operatlon that

constitutes a ”concentrated animal feedmg operatnon" are point source- dlscharges of

‘water po!lutlon subject to NPDES permtttmg requirements if such: operatlon 'meets the.
regulatory. definition of & “large concentrated animal feeding gperation:” 40‘-:’C‘F’R 8§

122.23(b)(2); SC. Code Reg. 61 9, 122. 2(b)( ). A “large concentrated animal, feeding

operatxon “isan operation that An relevant part, confmes as-many.or:more than 125,000
122. 23(b)( )(x). The Facmty is permitted to confine 162,000:birds 4t any one time totahng

729 000 birds per year. Thus,the: Facility’is a large: concentrated animal feeding operation »

subjéct to: NPDES permlttlng requ:rements tunléss:it: meets the requirements of $.C. Code
Reég. 61 9, 122 23(d)(2): .

Under S:C. Codeé! Reg 61 9, 122. 23(d)(2) large CAFOS are not requnred to obtam a

- NPDES permit if the owner oF operator of'a proposed facility has. requested and recezved

from DHEC a notlﬁcatuon of determination that the CAED has no potentnal to dlscharge

:manure litter; or process: wastewater " The term “ no potent:al to: dxscharge meansthat

there is no potential for any CAFO manure,, htter Or procéss wastewater to: be added'to

waters.of the'State underiany: cnrcumstance or climati¢ conditiony” /4. at (f)(1). (emphas:s

gdded) Dlscharge of manure; htter or wastewater from. poultry facilities can 6ecur from

' clean-out of bams temporary manure/htter Storage sites, and barn vent:iatuon dramage

systems, and land apphcat:on of’ manure.

\ .
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Yet DHEC 'fregu‘l"a‘tidﬁs pertaining to permitting of agricultural animal facilities

-.declares all agricultural, animal permnts are to be a “no-discharge” permlt ‘without any
rationale; and Without consideration of whether there isno ‘potential for: discharge under

any circumstance or climatic condition. DHEC records show staff review of the pérmit

application f6F the Facility as following the regulatory direction:iof “no-discharge” ‘while
|gnor|ng the. fact thatthe Fagilityi is. defined by DHEC’s ownregulations as a pomt source
dlscharge of pollutants,.and without following procedure for determmmg whether the
Facility'hasmet the. exceptton for large- CAFOs demonstrating “no potentlal to dlscharge "

DHEC avoided imposing additional setbacks or requirements within the Permit simply

becaise the agricultural animal facility regulations state that all such permits are “no-

discharge” permits.

Similarly, DHEC"s assessment.of what the Agncultural Animal: Facility regulatlons
refertoias “down- wind! receptors” is flawed. The Department assumes;. without a! basas in
fact, that odor- -causing and/or toxlc air poNutants derived from manure would not.occur

i dry:manure systems becaiise d ry manure systems: do not-come. into-contact, Wwith liquid

‘waste or 'water. ‘Oder=causing arid/of toxic pollutants from poultry farms, even those.

g‘s‘jng:d_’r,y manure;systems, are caused: by leaky waterers. within barns, litter overloaded

withi poultry: feces .and urine, spoiled or moldy feed,, dust from feeders, and animals,

uncoveréd manure pilesior poorly: managed covered manure piles,.and improperdisposal

of dead birds: 'Petltloners will testify that poultiy-farms. in the: area 'fr'é‘q'u'e'ntiy ‘cause
nauseatmg and foul odors, contrary to DHEC's conclusory statement ‘that: emissions
shouid not be present inithe: Facnhty or any agriculturalanimal facility'when a dry- manure
system.is émployed.

Further, DHEC's air quality analysis assumes that conisideration, of “down-wind

receptors” must sélely mean review-of substances regulated by.a prom ulgated air quality
standard. DHECstates that most of‘the potential air pollutants derived from manure at
animal 'feéding operations lack any development of an air quality’ standard in South

Céro lina; thus, theterit “dowt-wind receptor” within'S.C. Code Reg. 61-43,200:70(11) is

essentially disregarded as a decision=making criteria. However, the term “pollution™

1733 o | -7
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under the 5.C. Pollution Cantrol Act is defined a% “any. substance, including, but not
limited to, ... air contathinant, ... in such quantity and of such ¢haracteristics and duration

as’ m’ia.y c’éué‘é? or tend to "c':‘ai.u-“s‘e the envirbn'meri't of the: State to b‘é contaminated, .

health or welfare of Which damages propeérty, plant, animal or marine llife..or use.: use.of
property.” (emphasss added). DHEC failed to consider whether the Eacility would cause.
or'ténd to. cause Hoxious ‘or ‘odorous air or any substance that damages the use: of
Petltxoners property ,
Further, contrary'té S.C. Code Reg. '631-43:, 200.70(F); DHEC fa i‘liedj'x.cz“c.o,r_rsi,d‘er a
relevant additionial factor in determining separation distances, SCRAP members Mary:
andjohn Basel, and| Margarét 'Sparrow, own land adjacent to theproperty‘on which the
Facility is. proposed-to, be: located, »t_"hatit,hé‘y use: and lease for hunting wild gaiié with
’fir;e'a'l':rﬁs*. §.C. Code Anin- §50:11-356 prohibits rdi's:'chargirr g firearms Within'900 feet of a
poultry barn wrthout pérmission, of thé owner of the poultry. barn The PermutJ impases
the minimum Faculaty setback of 400-feet from an adJacent property line. DHEC rejected
consrderatnon of S C.Cade: Ann 4§ 50-11-356 in terms of requnrmg additional setbacks,
which has the effect of restricting adjacent propert,y owners from using a swath of land

500 feet'wide alongitheiriproperty litie for hy ntingpurposes. Huhting wild:game isatime-

honored tradition:inrural South Carolina and source of income for property owneérs who
leasertheir property. for hunting purposes.

6. A Summary of Any Motions Expected to be Raised at the Heating:and the Appropriste

Authority Underlying:the Motioh. Noneknown atthis time,

7. AlList of Proposed. Witnessesiand Exhibits. Proposed witnésses are Charles's. Blackmon,

John Basel, Mary. Basel; Mérgaret‘Sp'ér_rfowl,J_ea‘n Revis, Don Revis, Keith Blackimon, Karen

B.!ackmon,, Eric Blackmon, Lorié B’I"’ack"m‘o'h’ Mary Moses, Tina Moses; employees and

agents of DHEC; David Coggins, Heath Coggms Jlim Young, €hris Mosley of Agri:Waste

Technology; ‘aiid employees oF agents of Davnd Coggms Broslers manure broker.
Proposed exhibits. are ‘those. documents m the possession of DHEC const:tutmg the

administrative: record upon which the proposed decision was made; records ii the
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possession of David ‘Coggins Broilers and,iits: agents and employeés concerning relevant

ﬁ‘facts regardmg the" Facility, and lthe impacts of exsstmg fac:htles inthearea upon human:
health: and the natural enviroriment; topograph:c aerial, tax and. other maps,

vphotographs and duagrams deplctmg the. wcmlty of the proposed Facullty, any. standards

management and medlcal records.of Petitioner Blackmon: and, any other membet of

Petitioner'SCRAP as relevart.

:Es't'imate'd Length of Hear“ing“T'h‘ree‘-‘days

26, 27, 28,.Mayf 4,5,11-25;Ju ne;.14-,‘ 19, 20,.21, 22, 23.

Respectfully-Submitted,

IVI McMu!Ien Taylor
‘S.C. Bar No. 72848
MULLEN TAYLOR LLG:
‘1230:Richland Street
Columbia, South Carolina 29201
Phone:803-254-1344 _
Email: mmt@MullenTaylorlLC.com:

Robert Guild

S.C. BarNo. 2358.

314 Pall Mall'Street .
‘Columbia, South- Carolina: 29201
Phiorie::803- -917-5738

Email: bguild@mindspring.com

Attorneys for.Petitioners
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STATEQF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

‘CharlesS: Blackmon, and
South Carolinians for Responsible
Agricultural Practices;

Docket No. 17-ALJ-07-0041<CC

Petitioneérs,

Vi
'South Carolina Departrent of
Health & Environmental Contral,
iand David Coggins Broilers;,

b N s e e R i~ e s

Respondents.

s e

RE:  David Coggins: Broilers:
DHEC Permit No. 19,886-AG: Agricultural Animal Fa cility
Lisbon Road, Mountsville, South Carolina 29370

i ﬁgr,eby; certify that, on behalfofthe Petitioriers, I h avesservedPétitioners’ Prehiearing Statement
in'the above-captioned matter by-depositinig it i the United States Mail, postage prepaid, on
March:28, 2017 torthe below-namgd attorneys of record: :

Benjamin, P. Mustian; Esg. Stephen P. Hightower; Esgq. :
Mitchell Willoughby, Esq. S.C. Dept. of Health and Environmierital Control

TraceyC. Green, Esg. _ ' Office of General Counsel |
- WILLOUGHBY & HOEFER; PiA. . 2600-Bull Street

Post Office Box 84161 » iColumbia; South Carolina: 29204
Columbia, Souith Caroliria 29202-8416 |

L M‘GMullénﬁ'a“yldr, Esq. A\
Miillen Taylor LLC :

1230 Richland; Street

- Columbia;, Saiith Carolina 29201
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AuLien Tavios LLO

ATTORNEY AT LAW

‘Marchi 24,2017

‘VIA HAND DELIVERY

The Honorable Ral hi King Anderson, IIf

‘South-Carolina;Chief Adri

inistrative Law Judge

1205 Pendleton: Street, Suite 224
Columbia, South Carolirid 29201

RE:

Post Office Box 8567

Columbia, South: Carolina 29202

1230 Rnchland Street ‘(29201)

Phone 803-254-1344
Fax 803-253-6084 .
mmtOMuHenTaylorLLC com

Charles.S. Blackmon and South Carolinians for Responsible-Agricultural Practices v. S.C.
Department of Hegith and Environmental Control and Heath Coggins Broilers

Dockét,.No. 17-Al1-07:0042-CEC

Dear:Judge Andérson?

Pursuant to your order dated February 23, 2017, enclosed for filing in the: above-
described contésted case is the Prehearing Statement of Petitioners Charles:S. Blagkmon and

- South Carolinians for Responsible ‘Agricultural Practices; along with a Proof of Service. By copy,

of this letter, the Respondents’ cotnsel are'hereby. served copies of this filing.

Ce:

M.; MeMullen Taylor

t

Stephen P Hightower, Esq.
Benjamin P, Mustian, Esq.

Robert Gmld ESq. (via electronic:mail)
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STATE:OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Sguth .C,a r.ohn ians f.or ,Respo‘n’s;ib"liéz‘.
Agricultiiral Practicés;

Dacket No. 17-ALI<07-0041-CC

Petitioners,

: PREHEARING STATEMENT OF
South Carolina Department:of 'PETITIONERS.
Health & Environmental Control, ‘

and Heath Coggins Broilers,

Respondénts.

 RE: 'Heath Coggins Broilers:

DHEC Permit No. 19,876-AG: Agncultural Ammal‘Facuhty

iLns_b,Q_n Road, Mountville, South Carolina: .2937,0

Pursuant to an order issuéd March 7, 2017 by.the: Honorable Ralgh King Anderson, Iil, the
Petitioners hereby file-their Prehearmg Statement ,reserving the rlght to.-amend and supplement

‘this Prqh,earnn’g:-Statement during the course of these proceedings:

1 The Nature 6f This Proceeding, This iis a ‘contested case proceeding challenging the
decision by the South Carolina Départiment:of Health.and 'Ein_\'/'vivr,-qum ental Control (“DHEE”)
tolissue an animalagricultural permit (“Permit”)ito Heath Coggins Broilersité constrlict six
pouitrybarns ‘(:’_’Fa,eilit;{”é)iﬁiin:;t‘he,Mo'Untvilléaéréa of Laurens:County. This proposed Fagcility.
would! constitute one-6f:at Iéast four:other proposed animal agricultural periits for 24

- new poultry barns in ‘the Same area as Heath Coggins Broilers, adding to the
~ approximately 50 ;gx.a,c,;;mg permitted poultry: barns in: the Mountville area. Petitioner
Blackmon and his faml‘ily"Qan Iiva,_n,d. near the Facility that théy have used for agri,c,UJ.:turaJ,}
residential, and/or recréationsl purposes. Petitioner South Carolinians for Resporisible

’ ;Agrzicul,tupai Practices. ("’-S,C*RA‘P‘-”,)" isan uni'nC‘o rpd‘ratéd"é ssociation.of citizens'and property’
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to. be compatible with the. use and erijoyment of nan-poultﬁ? farming p,gquer’tiy!ownerg;{

~and in a manner-that: does not: impair air and water guality; exit noxious odors, ‘or

otherwise; cause the:quality. of life in the Mountyille area to deteriorate. Members.of
SCRAP'identified in‘the Petition:own p@’ﬁzéfﬁ% adjacent to-or near'the Facility: The Permit
would authorize: -operation of a concentrated anirmal feeding; opération ‘without due

regard: to.the advérse impact of'such an‘operation upon publi¢ health; the §ir and water

QQaUt_y Qf"!'t,hez_area;‘ nor teiithe interests .of Petitioners in peaceful use and enjoyment of

theirproperty.

. Statutory: Prowsmn(s) Conferrmg Sublect Matter Jurlsdlctlon to the Agencv ‘and Other

Applicable Statutes and Regulations, The Fourteenth Amendment of the United States

C'ons'tl.tuncim'; Articlé 1, Section 22 of the South Carolina Constitution: :SOUfth Carolina
Pollution Control Act, 5.C.. Code Ann. § 48-1-10' étSeq.; S.C. Code Ann. § 44-1-140; DHEC
Regulations 61-43; the: Clean Water Act, 33U:5.C. § 1251 et seqi;and the South Carolina

_ A’id’m inistrative Procedures Act, 5.C. CodeAiin. § 1-23-310 et seq.

, “Rtansed}., :Whe,ther the DHEC permit :decnsnon‘ls,aarbutrary; .capmcrgus,_a_nrabuse;of‘disc_ré,tiiqn‘,,

clearly erroneous, unsupported by substantial evidence,.in violation-of constititiorial or

statutory provisions, made upon unlawful procedure or affécted by other error-of faw?

- The Action Requested of the Court and a Detailed Statement oof the.Law. which Supports

the Requested Actlonm cluding Statutory.and/or Case Citations. Petitioners respectfully

requestian order reversing the decision of the DHEC Staff and,providing for the denial of
the subJect Petmit. In-the: alternative, Petmoners respectfully request:an order modifying

the subject Permtt or remanding forfurther procéedings. For a statement of supporting

law, see paragraph 5 below,,

5. A.Brief Summary of the Facts to be. Presented at'the Hearing. ‘Charles Blackmon owns
land withini approxiriately 2,200/ feet: of the nearest poultry houses to be managed by

Heath.Coggins Broilers‘undér the proposed Perimit. Hé owns a work shgp. within 900yards

of David Coggins Broilers’ proposed poultry houses and! frequently. WO rks in this shop-and

farms the: land. The Little River, Beaverdam Creek, and ‘Ginger Creek: run through Mr.
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Blackmon’s ?p.ro,per,;ty_.? As part: of the permitting process for Heath Cdggiﬂs’ Broilers!
proposed Facility, Mr. Blackmon! submitted documentation .of a heart :condition and
rf"i'eqx.t'enf‘up'“pel‘*’ rie"sp‘:i‘r'ato'rly‘i“r‘fféetio‘ns‘to‘DHE‘C’J‘wit'h no response. Mr. Blackmon breathes.
the: aif, drinks. water, and uses hrs property and the other natural resources of the.
Mounitville:ared in the- vncmrty of theproposed! Facrhty

unincorporated :association of Citizens and -p_roperty owners lm:';the. Mouvnty;x]_l_e‘. area of
Latiréns. County who: advocate for poultry farming practices and permitting to be:
compatible with the usé and enjoyment of no_n“-;pou’itr,y‘. farming property-owners; and in
&aEn ier that doesinot impair gir and water quality, emit noxious odors, i otherwise:
cause the-quality of life;in the Mountville areato deteriorate: Membersof SCRAP breathe
the air;, drink: water, and wse: their property and ‘the other natural : resources, of the
Montville area ifi‘the: vicinity of the: proposed Facility.

‘ SCRAP ‘Members Jean and Don Revrs own Tand within approxxmately 2;200 feet
fromthe _Respondent;s proposed.-Facxhty. The tht]e;Rrver_,.'B,eq_\/erdam Creek and Ginger
Creek run:through the property. They, enjoy-walking, hikirig and fishing on their property.
SCRAP‘Memibers Keith and Karen Blackmon own land within approximately 2,200 feet
from Green Acres’ -:p'rop‘osed:-F’acilit‘y~ ::The"{.i'tt'l‘e' River, Beaverdam Creek and Ginger Creek
run; through the: property: They enjoy hiking, fnshmg andi hunting on thelr property
SCRAP Member Barbara: Lee Zegen resrdes in herhome located approxrmately 3,450 feet
from Heath Coggins: Brorlers.s‘;proposed*Faclht_y. Ms. Zegen likes to hike.on her property.
She is very sensitive tocertain odors and submitted to DHEC information documenting
this medig:al conditiont fH_e,ri«med'ic.al issues were dismissed by DHEC, SCRAP Membets:
Mary. andiJohn Basel owh land approximately 742 yards from, Heath Coggins Broiles”
p'r‘dpoéedl Facility, TheLittle River, Beaverdam Creek, :ano] Gin gé r-Creek runthrough their
property. SCRAP Member Ma rga ret Spé‘rrow owns, land approximately 742 yards from
jHeath CogginsiBroilers’ proposed: Facrlrty The Little River, Beaverdam Creek; and: Gihger

.'Creek run through their property
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The Petitioners would beinjured and adversely affected by the proposed Facility
in the:form of hatmto their health:and safety, the tise and enjoyment of their properties,
afid: in their .enjoyment of clean air iéndj water and other natural resources within the
Mountville-area by:the propesed activities of Réspojride'n’t’, Heath Coggins Broilers,

~ on Novethber 30, 2016, DHEC issued. 3 permit to Respondent ,He‘é’fh Coggins:
Broilefs for the icpnstru'gjtioni ‘and operation of six poultry broiler barns: i("’;Fa,ci_lijt";y’i ). on

LisboniRoad in Laarens; Coi fity; South Carolina {“Permit”), The Facilityiis located riear the.

 LittlewRiver, and its tributaries, Beaverdam Creek and Ginger Creek; and other ephemeral

and intermittent streains. Based upon topographicimaps and aerial photographs, ofithe
location of the Fécility; the Facility.is located on property, draining to the Littie River. it
appears that part of the parcel contains wetlands and areas designated by the Federal
Emergency Managem ebn_‘t; Agency asiwithin the Little River floodplain.

‘DHEC's ‘agricultural anital facility regulations'were promulgated pursuiaht to: the

South: Carolitia Pollution Cantrol Act, S.C. Code Ann.'§ 48-1-30. et seq. Under$.C. Code

Rég. 6143, 200.70(E), DfH\'E@”‘_"S"hglﬁgct on all fagricultural aniral] permits to prevent, so

’ faras reéasonably possible eonsidering relevant standards under state and feder;a,[%’!a,ws,;

an:inerease in pollution of the waters and air of the State from, any. new of enlarged
soutces.” The word, “pollution” is. defingd under-the South; Garolina Pollution Control Act

as:

the presence in the environment ‘of any substance, including, but not
:Ii”n'iited"t_o;-is,ewage; industrial waste, other waste, air conta minant, or any
combination thereof ‘in such: quantity and of 'such- characteristics: and
duration as may'cause, 'ortend;toicause the environment of the State to
be contaminated, unclean, ‘oxious, odorous, impure of degraded, or
which is; 6rtends to. be injurious ‘to. hutan health or welfare; or which
damages property; iplant, animal or marine life or use of propertys or (2)
the man-made. or man-induced alteration of the chemical, physical,
biologicaliand radiological integrity of water.” $.C. Code Ann. § 48-1-10(7Y,

DREC's decision'toiissue the Perii it failed to show that it acted i amannery to reasonably
prevent any waste OF dir ¢onta minant that: may cause or tend to: cause' the, environment

to.be contaminated, unclean, noxious or'adorous, tends to be injutiousts hu man health,




or &a,magé‘sst‘h‘e use of p’édp'e‘“r’téy, or al'ter-s»’waterq‘ualit'y from any new oretilarged sources,
'Contrary to the, reguirements of S:C. Code Reg 61-43,:200.70(E ) DHEC’s analysis of the
Facilityis devond of any.considération of four other agticultural animal facility: applacatxons
for agncultwal animal facilities in the near vicinity, including two applications for twelve
new. poultry, f'b.'a.‘,nns adjacent to this Facility. Nor does DHEC take into: dccount how the
Facility, in combination with the 50 preexistingipoultry barns in the NMountuille. aréa, may.
degrade wateriand air quality, as well as damage the susépf’;ot'her properties inthe area.

DHEC failed: to: properly take: into: account the Facility’s proximity to the Little River

fﬂoodplam location in‘the Ltttle River-watershed, lmpalrment of the Ltttle River; proximity

1o other known pomt ‘source discharges :and potentlal nonpoint sources, rurioff
prevention, land slope, and “down-wind receptors.” See S.C. Code Reg. 6143, 200. 70(F)
and:200. 140(C)(2). In addition, DHEC failed to properly consider the medical concerns of'
Petitioners Blackmon and:Zegen. See'S.C. Code Reg. 61- -43, 200.60(F) and 200. 70(F)
Downstream segments of the Lnttle River fail to meet the . stateﬁ W‘ater quality
standards. foF fecal coliform bacteria. Section §303(d) of the Clean Water Actiand S.C.
Code Reg. '61—68 require DHEC to:develop total maximum daily loads (TMDLs) for
waterbodies that are not: m’ewefjn‘_g water qu‘élify;stahdéfds; A TMDL identifies sources of

water quality impairment, Aé’st”a'bl'iéhé's the: allowable loadings of pollutants for a

waterbody based on: the relatlonshlp between polldation: saurces and ‘water quality

lmpalrments, and establishes. water quality-based contro!s or strateégies to reduce
poilution and restore and mairitain the- quality of water resources. DHEC issued @ TMDL
forthe Little River in 2004, which :dentt.ﬂed:agncultura!-ah‘omalvfeeding facilities, includi’n‘g

poultry farms; as a potential ¢duse of the Little River’s impairment. Accordmg to DHEC

‘there-are 20 exzstmg poultry facmt;es wnthm the hydrologlcal unit 03@5010909 in‘which:

the Eae;hty: is:located. In :addntngn}, 12 dther proposedinew poultry barns:are: proposed to-

be located on ,th'e\’séme*-paréélx(br's‘ubdivide& parcels of the 'O'rig'i'n'a’l"parce'l) as the Coggins’

Facility. Even though the Little Ruver TMDL expressly identifies ipoultry, farms as a

contributof to: the xmpalrment of the: Little River, DHECs. analysis. of the Facility rejects
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* additional setbacksorrequirements in the proposed Permit to protect the watef quality

ofthe Little Ri\/er W’atérSh‘ed

Under bgth 40 C F.R.'§ 122, 23(b)( ) and S.C. Code Reg. 61-43(F), the Facallty is.an
ammal feedmg operation. Under the Cleap Water Act anyanimal feedmg operation that»
constitutes & “concentrated animal feedmg operatuon are- point source,:dlscharges iof
waterpollution subject to NPDES permitting requirements if such operation meets; the:
regulatory definition of a “large concentrated animal feeding operation.” 40 CFR.§
122.23(b)(2); S.C. Code Reg. 61-9, 122:2(b)(8). A “large ¢onéentrated animal feeding

operation”.is an-operation that, in relevant part, iconfines as many or more: than; 125,000

chickens for 45 days of friore in any twelve-month period. Id. at: 122 23(bJ(1)(i)(A);

122. 23( )(4)(x) The: Facnhty isipermitted to- confine:over! 125, OOO birds fora5 days or more'
during any yearsThus, the Facohty isalargeiconcentrated animal: feedmg operation SUbJeth’
to NPDES permnttngequurements unless it meets the:requirements: of S!C. Code Reg. 61~
9, 122.23(d)(2).

Urider S*C . Cade Reg.61-9; 122:23(d)(2), large CAFOs are not required to.abtain a

~ NPDES permit.if the. ewner'or operator of a proposed facility has reguested and received

from DHEC:a riotification; of determinatiori that the CAFO has “no. potenitial to discharge
manure, litter, orprocess wastewater.” The term “’no potential to discharge’ means that
thereiis no:g‘o‘ée'nti'alffo‘i'::anys.C;A,EO manure; litter,. or process wastewaterto be added to:

watérs of the State under anycircUmstance or clim aticcondition.” Jd.at(f)(1). {emphasjs

‘added): Discharge of imanure, litter or'wastewater from poultry facilities:can occur from
:cléa’n—:'dutb‘f‘ibafﬁ 3 :t"emp'orary manure/litter storage sites, and.barn ventilation, :d‘rai‘ﬁag‘e-

. ssystems and land application.

Yet DHEC. regulations pertammg to permitting of. agrlcultural animal facilitiés.

declares all agricultural arimal permits are tobe a “no-discharge” permit, without any

rationalg, ard without consideration o'fiwheth‘er' thereisnop ofén‘-t_ival-’.fqrzid ischarge unider .

any circumstanee or climatic condition. i reviewing and issuing the' proposed Permit,

DHEC followed the regulatory-direction of “no-discha rge” while ignoringithe-fact:that the

Facility is defined by DHEC's own, regulations as.a point source discharge of pollutants,.
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exception: for Iarge CAFOs zd;emgns,tr‘afcmgp no' potential t,o, rdls,c_ha,r‘ge’,.';" DHEC .avoided -

- imposing ‘additional setbacks of ré’q’ai"‘r‘é‘méh’ts; within ‘the Pérmit simply because the:

agricultural animal facility regul‘ét,io‘ns state. that all such permits are “no-discharge”
permits. | |

Simiilarly; DHEE's assessmenit of what the Agricultural-Animal Facility regulations
referto. asi “down-wind. receptors” isflawed. The:Départment assumes, without a basig i
fact; at{hat» odor-causing: and/or toxic air pollutants. defived from manure would not d,c,cfur.
indry manure systems 'Bjéc:aﬂ‘se‘ dry manure systems.do not:come into contact with liguid

waste-orwater. Qdor-causing andjor toxic pollatants from poultry: farms, evén those:

using:dry manure systems, are caused by leaky waterers within barns, litter overloaded -

with poultry feces and urine; spailed .of moldy féed, dust from feeders and animals,

-uncovered:manure:piles:or-poorly managed covered manure piles;, and improper disposal

of dead birds. Petitioners will testify that poultry faris in the area frequently: cause
nauseating: and foul odors, contrary to: DHEC!s conclusory: statement. that emissions,
should not be present in the Facility eranyagricultural animal facility. whéh.a drymanure
system is; employed | | A } |
Further, DHEC's air quality analysis assumes that consideration of “down-wind
receptors’ must solely:mean review:of substances: regulated by a promulgated air quahty'*
standard. DHEC states that most of'the potential air pollutants derived from manure at

animal fteeding operations lack any development of an air quality standard in South

€arolina; thus, the term “down-wind receptor” within S.C. Code Reg. 61-43,1200.70(11) is
essentially disregarded as a :decision-making ‘criteria. However, thé ‘term “pollution”

under-the ‘SIC. Pollutioh Control Act is defined as “any. substance; including, but nét

limited, to; ... air cantaminant, ... in such'g uaﬁﬁtyzand of such characteristics and duratien

as: may cause; or-tend to cduse the envi‘ronment of the State. tOr be contaminated, ...

Knoxxous, odorous, impure-‘or degraded,.or Wthh is, -6t tends to be: mjunous to human

health or welfare; or which .damages property, plant, animal or marine life.or gse of

property? (émphasis addéd). DHEC failed to consider whetherthe Facility would cause; ,
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ortehd to: cause noxibus -or-odorous air or any substance that damages the: usé of

* Petitioners; property:

,A\Summarv of Any Motions Expected 10 be Raised at the xHearmg and the Appropriate

Authority Uriderlyifig: the Motlon None known: at this time.

A List: of PropoksedL.'»Wltnesses-‘and Exhibits:- Propcsed Wwitnesses ,a‘re'-‘ciihagrl'é_,s_ 15_..;5[agkmonl

John Basel, Mary Basel, Margaret Sparrow, Jean Revis,. Don: Revis, Keith: Blackmon; Karen:

Blackmon, Barbara Lee Zegen, Ross Stewart: employees afid agents of DHEC; ‘David:
Coggms Heath Coggins, Jtm Young, Chris Mosley -of Agri- Waste Technology, and.

empJo.y_ees or,,ag__entsc,o.f Heath Coggins Broilers’ manure broker. %Proggsed;gxh)bjts are:

those dectiments:in the possession of DHEC conistituting the admiinistrative record upor

which 'fhe’r proposed decision was made; records in: the possession of Heath Coggins:

Broilers and: its agents 4tid employeés concerning relevant facts regardmg the Facility,

and the impacts..of ex1stmg facilities fin the area upon i human health -arid the natural
-environment; topographic, aeriall tax and other maps, -phqtqgraphs and diagrams’
depicting the vicinity:of the proposed Facility; ady standards, best.management practices:

ior'other guidance reports concerning poultry farm. mana gement; and medical records of

Petitioners Blackmon;and Zegen and any.other memberof Petitioner SCRAP-as relevant.

Estimated Length of Heanng Three: days

Anv Dates. in the Next Nmetv Days When You are Not: Avaalable for a Hearing. April 18; ..
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Respectfiilly Submitted,

L et e S % 7

M. McMullen Taylor
S.C. BariNo. 72848
 MUELEN TAYLOR LLC
1230 Richland Street .
Columbia, South Carolina 29201
iPhone:803-254-1344 , .
Email; mmt@MullenTaylorlLC.com

Robert Guild,

S.C: Bar NG. 2358

314 Pall Mall Strest
‘Columbia, South Carolina 29201

" Phone:i803:917:5738

Email: bguild@mindspring.com

Attorneys for Petitioriers
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STATE:OF SOUTH CAROLINA"
ADMINISTRATIVE LAW COURT

Charles S. Blackimon, and
South; Carolinians for Responsible
 Agricultural Practices,

Docket No. 17:AL1:07-0043-C¢

Petitioners,
..
South Carolina Department of
Health & Environmental Contral,

.and Heath Coggins Bréilers,

)
)
)
)
)
) PROOF OF SERVICE
)
)
)
)
Respondents.. )
. )’

RE;  Heath Coggins Broilers. , |
DHEC Permit:No.:19,876-AG Agticultural Animal Facility
Lisbon Road, Mountsville, South Carolina 29370

| hereby certify that, on behalf'of the Petitioners, | havesserved Petitioners’ Prehearing Statement

in the ‘above-captioned matter lby depositing it iri the Unitéd States. Mail, postage prepaid, on
March 24, 2017 tothe bélow-riamed attorneys of record: '

Benjamin Ps:Mustian, Esq.

, Mi,tcih‘ellf-WilI@gghby, Esq:

Tracey €. Greén, Esq.
WILLOUGHBY' & HOEFER; P.A.

Post Office Box 8416

Columbia, South Carolina 29202:8416

L
P
" k
,;iv R

- Stephen P. Hightower, Esq..

S:C. Dept. of Health and Environmental:Control
Office of General Counsel

2600 Bull Street

Columbia, South Carolina 29201

BRI

Mullg

M. McMullen Taylor, Esq.

1230 Richland Street
Columbia, South Carolina 29201
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, TR o Coluribi Post Office: Box 8567 -
, olumbia, South Carolina 29202

" NMuULLEN TAYLDH LLc 1230 Richland Street (29201)

ATTDFRNEY AT L AW

Phione 803-254-1344
_ Fax 803-253-6084
- mmt@MullenTaylorLLC.com

March 24; 2017

VIA HAND DELIVERY :

The Honorable Ralph King Anderson; I}

South Carolina Chief Admlmstratnve Law Judge
‘1205 Pendl niStreet; Suite 224

Coliimbia, South Carolina 29201

RE:  Charles'S, Blackmon and South Carolinians.for Responsible Ag’r"/"'cu'ltura'l Practices v. 5.C
Departmeént of Health and Environmental Control and Jim Young. Broilers
 Docket:No: 17-Al1-07- 0039 CC, :

Df’ea'nﬁJ'u‘dge' Anderson® -

Piirsuant. to your order dated February: 23, 2017, enclosed for filing in ‘the above-
described contested case:isi the Prehearing Statement of Petitioners:Charles.'s: Blackmon and
South iCarolinians: for Responsible Agricultiital Practices, along with a Proof of Service. By copy’
of thlS letter; the Respondents counsel are hereby served topies: of thisfiling:

Siricerely Yours;

M‘ McMulIen Taylor

ce: ;S‘t.;ﬁp.hfenE,,.Héi_'gthWGr,;,‘Esjq\f.
Benjamin:P, Mustian, Esg.

Robert Guild; Esq.-
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Charles S. Blackmon, and
SouthCarolinians:for Responsible - )
Agricultural, Practices; ‘

South Carolina Department of
Health & Envirorimental Control
and.Jim Young Broilers;

STATE OF'SOUTH CAROLINA:
" ADMINISTRATIVE LAW COURT

Daocket: Noi 17-AlJ:07-0039-CC
Petitioners,

PREHEARING STATEMENT OF
PETITIONERS

Respondents:

J
)
)
)
)
)
) : x
),
)
)
)
)
)
)

RE:

Jim Youing Broiléers
DHEE Permit No. 19,/889-AG: Agncultural Animal Facility
Lisbon:Road, Mqu,ntv;llgv South Carelina 29370

Pursuant to an.ordér issied March 7, 2017 by the: Hanorable Ralph ng Anderson, 111, the

Petitioners hereby file their Prehearmg Statemient;: rreserving the rlght te.amend and:supplement -

'thlS Prehearmg Statement during the course 6f these proceedings:

1. The Nature of This Proceeding. This is: a contested case proceeding challenging the

decision by the'South Carolina:Déepartnient.of Health:and Environmental Control ( “DHEC")
toissue an animal.agricultural permit{(“Pérmit”) to Jim Young: Broilers-to construct six
poultry'barns housing 1,069,200 birds per year, gerierating 1,449 tonsof chicken manure.

annually (“Facility”) in the Maiintville area of Laurens County. “This ;bror‘)ésedé Fagility

‘would cofistitute one: of at. least four other ‘b.ropOSed animal agricultural permits for:24
"new poultry barnsinithe’same aréa as Jlm Young Broilers; -adding to the approximately. SO}
existing permitted poultry barns in the; Mountville area. Pétitioner Blackmon and ,h;s‘.
family own land nearthe Facmty:that they have used-for a'g-ribdl,tu_éal,- r.s_esidé_m'i‘a'l', and/or
fecreational pu rposes. Petitioner South Carglinians for Responsible Agricultural Practices
{“SCRAP™). is: ani ‘unincorporated association of citizens and 'ﬁ;rao,pye'r.?c‘y« owners ih ‘the

Mountville: area ‘who advocate for poultry. farming practices and permitting to be
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compatible with the usé dnd enjoymentiof non-poultry farming property owners, and in

‘a manner that does riot impair air and ‘water quality, €xit noxious aders, ot otherwise

causé ‘the: quality of life in the Mouritville area to deteriorate. Members of SCRAP
identified in thePetition: Oer‘ property adjacent to:or nearthe Facility. The Permit would:
a.u,,t:hﬁrfize_;«oip‘éra‘fioin- of.aconcentrated animal feeding operation without due regard to

the advérse impact of:such an .operation: upon p ublic ;h'ea,lthj,; the aii and water iq_ua'li;y» of

" the area, nor to: the interests of Petitioners in peaceful Use: and enjoyment 'of their

property.

Statutorv Provision(s) Conferrmg Sub;ect Matter Jurisdiction to the Agencv and Other

Apphca'blez ‘Stﬂatu&tes*’a'n‘d Regulations. The Fourtéeenth Amendment jo;fiith,e;ZUhitédijt'a’té's

Constututlon Artlcle 1, Section 22. of ‘the South ‘Carolina, Constvtutlon South: Carolma

‘ Pollutlon Control.Act, S.C. Code Ann +'§ 48-1~ 10 er’seq.; S. 'C. Code Anni § 44-1< 140 DHEC
‘Regulations; 61-43; the: Cleai Water Ac‘t,~.,3~3:lU-.-S~.€;‘ § 1251 et seq.; and the South Ga‘n,ol,i‘na;
Administrative Procedures Act, $.C. Code Ann. § 1-23-310 et seq..

Thellssues Presented for Detérrmination, Including any-Claims or Defenses Expected tobe

Raised: Whether the DHEC permit decision is arbitraty, capricious,.an abuse'of d iscretion;,

clearly erfoneous, unsupported by substatitial evidence, in: violation 6f constitutional or

statutory provisions, made:upon unlawful procediire of affected by other error of law?

. The Actien Requested of the Court and a. Detalled Statement of the.Law which Supports_

request an order fre.v.e rsing the ig;e\c_l‘_s_rdn of the DHEC Staff and ‘pirQyjdi,nBs for'the denial of

the:subject Permit. In thealternative, Petitioners res p_,e‘ctfu_l ly requist an order:-modifying

thé subject: Permiit or: remandmg for further proceedmgs For a statement of supportmg

law, see paragraph 5 below.

A-,Bri‘ef?Su‘mmarlvlo,f'it:_ij‘e,r_Eac?ts' tojbe Presented at the Hearir\.g. Petitioner Charles Blackmon 7

owns land within :81 miles of the inearest poultry houses to be managed by. Jim Young

Broilers under the proposed Permit. He owns a work shop-on thig property-and frequently -

‘Wbrlks' in this sb;q‘»pua;_rjd ifva,r,sm‘sv the: land. The. Little River, .'Be_a‘.ve'rdam ‘Creek,, and ‘Ginger’

Creek ruri thisugh: Mr. Blackmon’s property. As part of the permitting process for
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Respondent’s: ;p_rqp_.os;ed. Facility; Mr. Blackmofi submitted bvdo,.c»umen'tatfifdn of a heart
: _(';o,n_d_iti()n-;and frequent uppet-respiratory infections to DHEC; With no. résoo‘nse,(

‘Petitfi:oner:S‘o'uth Caroliniansfor'Responsible Agri‘cu‘itura: | Practices '(“SCRAP") isan;
Laurens County who: advocate 'f0r poultry. farming ‘pr-acfi‘ces and ':pé'rm'i"tti‘ng’-’ t’o be .
coimpatiblé with the use andi enjoyment of non-poultry farming; property owners; and in:
amanner that doesmot’lmpalr air and water quahty, emit nexious odors of otherwise
cause the quality of lifeiin the Mountville areato deteriorate. Members of SCRAP breathe
the air; drink water, and use their property. and ‘the other natural resources of ‘the
Montville area inthe vicinity of the: proposed Facility. | |

- SCRAP' Members Mary and John Basel maintain a residence: for frequent
_recréationdl wse that is L]o_cate'd on land- adjacent to Jim Young Broilers’ property. Jim
Young, Broilers” proposed "F“‘écjili'ty: is loeated within x'appr;oxi'ma’tefly-‘ 600 feet f‘r.\'om their
property line. They: use and lease theif land for ihﬁnt"i’ng wild game with a firearm.
§imfi..'!airfly-, SCRAP Mem Be'rs M"‘atﬁgé'fét? Sparfow: 'o.w.'n s land adjacent to Jim Young Broilers’
her property line. She =_leas,es her land for h‘gnutmqg..»wrld.__game; with a-firéarm. SCRAP.
| Metmiber Ross. Stewart also owns property adjacent to Jir Young Broilers’ property. Jim
Young Broilers” ra,rp_po,.sejd§ Facility is located within approximately' 400 feét from his
propertyiine. Hewuses and. I,e,e$fe‘srh'i§ land {f.o:r‘_,h_u nting'wild game with a firearm. Bécause
5.C. Code Anii. § 50-11-356 prohibits ‘di‘seh’arg'ingof afirearm within. ~90() feet:6f ajpoultry
house, their leasing and: hunting; fights'wilkbe impaired by the proposed Facrlnty The Little
River, Beaverdam Creek, and/or Ginger Creek run through their property '

SCRAP Memb,er-s-,Jean jand Don. Revis own land .wrth_m approximately .81 miles;
from the Respondent’s proposed Faciiity The; Little River; Beaverdar Creek and Ginger
~Creek run through' the property They ¢ enjoy walking; hlklng and flsh!ng on theirproperty.
iSCRAP MembersKeith and Karen Blackmon own land within. approximately.81; miles from
lim Young Brailers’ proposed Faéility. The:Little'River, Beaverdam Creek and Ginger Creek.

rin 'ih”rou"g'h the ;prg_,perty, They enjoy: hiking, fishing: and hunting on thgir property.
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SCRAP MemberBarba ra'leeZegen resides in her home located 1,768 "f‘e'e"é*frb‘m'J im Young;
Broilers’ proposed Facility. Ms. Zegen likes tor hlke on her property. Sheiis.very sensitive
to certain;odors: and*submltted to DHEC, mformatzon documentmg thls medical: condmon
Her'medical i ugsue;.we[ef dismissed by DHEC. _

The Petitioners would be inju red and adversely affected by.the proposed F a‘ei_ljt.}y
in'the: forim6f harm to their health and :'s'a'f‘ety(, the use and enjoyment of their properties;
and! in their en:jby'm'é‘ntfrqi‘ clean air-and water and -cther natural iresources within the
MQﬂh‘t;yiiig; area by the propesed activities of R’ésnond‘,ent».J_i"miYo,u ng Brailérs.

SOn December 21, 2016, DHEC issued apermit to Respondent ‘Jirh Young Broilers;
for the construction and' operation of six poultiyibroiler barns (”Facxhty”) on.Lisbon Road:
inLaurens: County, South Carolinaand fot land applucatlon of manure genératéd from the.

poultry :(f{’Permgt":). The: FB_G‘IIIt‘y“ is: located near the: Little River, and its tributaries,

Beaverdam Creeki 'a"ndé"G‘ih:g_ér-'Cneek_,; and other :ephemeral and intermittent istreams.

Basediupdh tépographic maps and aerial photographs of the location of the Facility and

manure application locations, the Facility and land application locations are located on

property draining to the. Litt] e River: It:appears that part of the parcel contains wetlands
and areas desugnated by the Federal Emergency Management. Agency as within the Little
River floodplain.

DH E,Cf§,=agricuItur,gIé}an'i,ma‘!j,facility‘ regulations;weré promulgated pursuant to the
South, CarolinaPollution Control Act, S.C. Code:Ann. §48-1-30 et seq. ALT‘-J,nd'e'r‘S.C:. Code.
Reg.'61-43, 200.70(E), DHEC “shall act on all [agriciiltural arimal] permits. to: prevent, so

far as reasonably possible; considering relevant standards under state and federal laws,,

~an increase in pollution .of the waters ‘and air of the State from. any new or enlarged:

sources.” The'word “pollution” is defifiéd under the South Carolina Pollutiof: ControliAct,
as: ,
the presence in the environmeént; of any :substance; including, but not
limited to, sewage, industrial waste, othet waste; -air contaminant, or. any

»combmatlon thereof in such quantity and. -of such chatactéristics and
durat;on as may cause or tend: to cause the envuronment of the State to

WhICh iszor tends to be m)unous to human1 health or welfare or whnch

\
i
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damages property, plant, ammal or marine life.or use- of property; or (2)
the wan-madé or man- -inddced alteration of the chemical, physrcal
brologlcalgand radrologrcal mtegrnty of water.” S.C. Code Ann. §:48-1-10(7).

TDHE,Cl’s.fdec'isi'o’n*tuo,.?isgue-‘th;e Permitfailed to:show that it acted in a m"a,nne,r‘m?reaso'nfably»
prevent any waste: or air cqmbt.aminanft- that may taUSe or tend to cause the .eﬁ&ii‘féﬂf;lent
tobe accntamin'ated \unc!é‘ah" noxious or o'dor."oug tends tobé*inj'ur‘iéu’s"te‘ human health,
ordamages the ase of’ property, ar alters water quahty from any new:or: enlarged sotrees,,
Contrary to the requirements of 5.C. Code Reg.'61-43, 200.70(E ), DHEC's analysisi of the
Facilityis:devoid of -ahy-:'con’sid‘e ration ‘of four other agricultural animal facility applications
for agricultural animal facilities i the near vicinity, including two apphcatrons for twelve-
new poultry. barns adjacent to this Facility. Nor does DHEC take into accoutit How the
Facility,.in combination v,v.lth;the:»SO: preexisting poultry barngin the ._\Moun_ty_filief;ate’a, imay
degrade water and: air quality, as well as damage-the use of o’therrprc‘pertiés inthé area,
The DHEC recofd shows farlure to-properly take into account the Facility’s prox:mrty to
the: Littlé River ﬂoodplam location in the Little River watershed impairment of the Little
River, proxrmrty to other known point source drscharges and: potentlal nonpomt sources,
runoff prevention; larid $lope, and “down-wind: receptorsy” See ‘5.C. Code Reg. 61-43, )
200. 70( F) and 200. 140(C)(2i); Inaddition, DHEC farled to-properly: consrder the medical

concerhs; offPetrtroners Blackmon and Zegen. See S:C. Code. Reg. 61- 43 200.60(F) and
| 200, 70( ).

Downstream: segménts of the Little River fail to meet thé state “water qua!rty
standards for fecal coliform bactena Section. §303( ) of the Clean Water Act and S.C.
Code Reg: 61:68 require DHEC to develop total maximum: daily loads {TMDLs) for
waterbodies that are not i eeting W?IG( quality standards. A TMDL identifies sources of
‘water Guality “im‘p‘éi"rnlen‘t-,"es't?abli'shes the allowable loadings of pollutants for ‘a
‘watérbody based on the: relationship between pollution sources and water quality
impairments; and :estaﬂb}ishes% water qua!\i"tyébased controls or strategies to reduce
‘pollution-and restore and maintain the quality.of water resources DHEC issued a TMDL

for the Little River m 2004 which rdentrﬁed agricultural animal feedmg facilities, mcludmg
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chickens for 45 days. or more; in -any twelve-month penod Id. at 122. 23(b‘)

poultry fafms, as-a potentnal cause of the Ltttle River’s |mpa|rment According to DHEC,

there are 20 exustmg poultry facﬂmes wnthm‘ the hydrologlcal unit 0305010909 in which

the Facility is located. In addition; 12 otheripropgsed new poultry barns are proposedto
beilocated onithe same parcel {or subdivided ;p;ér,ée:is ofthe original parcel) as'the Young
Facility. :Evén though: th”é Littlé River TMDL. expressly identifies poultry: farms a$ a
contributor to.the impairment of the Little River, DHEC’s a‘n’,a’_l,i\zsi‘s-!qﬁ"t!,h'éfiE.a'cilif’t-y. rfe"j‘e'c't“sﬂ
additional setbacks or requirements because a’g,ricul‘t‘ura'l_.a"n'i'ma_l; facilities “are not
considered as a:contributor to the. TMDL.”

Under both 40 C/F.R.. '§122. 23(b)(1) and.S. C Code Reg.61-43(F), the Facilityi as‘an

animal feedmg operatlon Under the G Clean Water Act, ari animal feedmg operatnon that

constitutes a - concentrated anlmal feedmg operation” are point source dlscharges of

‘water pollution subject to' NPDES permitting re.qu;r-ements if such ‘operation meets. the:

regulia_t,ory definition of @ “latge concentrated animal feeding operation.” 40 G.FR. §

122.23(b){2); S.C. Code Reg. 61-9, 122.2(b)(4). A “latge concentrated animal feeding

,operatton istan operatnon that, in relevant part, confines as; many or more:than: 125,000

Y,
;,2_,2_&213_(_1 );(_‘4,.)( X)= The;_F_mcrllty is permltted to Confine 237,000 birds at.any one time: totalmg"

1,069,200. birds. per year: Thus, the Facility is @ large conceiitrated animal feeding

,o,gerétib‘n‘ subject to NPDES permittingrrequirements tinless it mééts the requiréments of

5.C..Code Reg. 61-9; 122.23(d)(2),

Under's.C. Code Reég. 61-9; 122.23(d)(2), large CAFOs are not required to obtain a
NPDES permit if'thevow'ngér_zo_nopéna(t'or of a proposed facility has: _r;gqﬁe‘ste‘d rand received
from DHEC a notification, of determination. that the. CAFO has “ho: potential t:o.di'sch,a;rge
manure, litter,. orprocess wastewster:” “Th‘e‘tefrhi “na p‘oten'ti'ai to di‘sch’a’rge' -’hwéan's‘ that

waters o.f the S_tate:.u.nder- any'circumstance or cllmatxc;condltnon.” 1d. at (f)(1). (emphasis;

added). Discharge, of Manhure, litter or wastewater from. poultry facilities can occur from:

tlean-out of barns temporary: manure/lltter storage sites,. and barn ventilation, drainage;

systems, andiland @applicatiom of manure,
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Yet DHEC feg‘d!,at;ioh;s; pertéin‘i‘ng“to p.errﬁ‘ittihg of agricultural animal. facilities
declares all agricultural animal periits are to be a “no=dischargé” permit, without any
rationale; and without consideration of whether thére is no potential for d ischarge urider
any circumstance or climatic condition. DHEC. records show: staff réview: of the permit
application for the: Facility as ‘fo‘llowf‘riig; theregulatory direction of “rio-dischar ge” while
ighoring thefact that the Facility is defined by DHEC's owh regulations as a point soirce
discharge of pollutants and without followmg procedure for determining whether the~
Facilityhas met:the. exception- for large CAFOS$ demonstrating “no: potential to:discharge.”
DHEC avoided :tm,posflng:faddlttonal setb_aeks or requirements within the. Pérmit simply.
because the agricultural animal facility regulations state that ,é”ll such permits; aré “no-
discharge! permits: |

:Si,mj‘,lar]y;: DHEC's :assessmierit of what: the: Ag"rieu'l't’u ral Animal F'a‘c‘i’lity =regu‘l"a'fion's»
fact, that \o_c_:l_o,r»_,caus,m"g _an_d/._or toxic air pQ'Hu,tants_z d‘e‘rive,d_ from manu né;«wgujd;..n‘o;t occur
in dr-‘y%'man_d're systerms Because dry manure systems. do'not:.come into.contact with liquid
waste pr'-wat[e;;.r 'ddor;caUSi‘n'g and/or toxic po’ilutan’ts:'frc”m' p@u‘lt'ry-"férh'i’s' even those;
With poultry feces. and urine, »s‘pmledvon moldy feed, dust from feeders atid :a@imais,_
wncovered manure:pilesioripoorly managed.covered 'mad’u re piles; and'improper disposal
of dead birds. Petitioners. will testify that poultry farins in the area. frequently .cause
nauseating and foul 'o_'dO’rS;", icontraty to DHEC's conclusory statesient that emissions
should inot be present in'the Facullty or.any agncultural animal fagility when adry manure
systémis employed ) . _ ,

Further, DHEC'S air quality analysis 'assumes that consideration of “dowi-wind
‘re'c‘epftérs”’must solely. mean review 6f'substafices regulated by a promulgatedair quality

standard. DHEC states that.most of the potential dir pollutaiits derived from: marure at

-animal feedlng eperatlons lack any development of an air quality 'standard’ in South -

Carolma thus; the term “down-wind receptor” within $.C. Code: Reg. 61-43, 200. 70(11)

......
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ufider-the :15.C. Pollution Control-Act' is defined as “any substance, i'h’c’[ud_iq‘g‘,, but not

|im'itedéztb‘; - 1]4 contaminant, ... in, such 'q'ujantfitzy:.and1of,-sucf‘h- ehfa'racferi‘sfiés a‘hdidu'r‘a‘t'ion;

noxggu_s; o.d_o_nous_,- impure or degnaded, or wh,!'_ch is, or-tends ito biesiin‘j‘u"ric)usfsito _hu,man:
health or welfare; or which ‘damages property, plant, animal or marine life or use of
propéerty.” {emphasis lad"ded) BHEC failed to consider whether the Facility would cause
ar tend to. cause noxious or odorous air or any substance that damages the use: of
‘Petitioners’ property. _

Furthér, cantrary to SC fo‘o"_d"e Reg. 61-43, 20()’,;79(5)',__ IDHEC 'failed :t’jo-;ccnsi‘c"ie} a
rélevant additional factor in determining ‘,s;ep[ai:atib_n ‘distances: SCRAP ﬁﬁ‘@mber;s; Mary,
and John Basel, Margaret Sparrow, and Ross Stewart own Jand' adjacent to the pro‘p‘e&’y
on whvch the: Facnhty iis:proposed: to be located, that they use and leasg for huntmg wild
game with firearms. S.C. Code Ann. §50-11-356 prohibits dlschargmg flrearms w1th|n
900 feét of a poultry barn WIthout permission of the .owner of the poultry barn. The

Permit imposes the minimum %Ea.qlct}y setback of 4_00_3fe_'et from an adjacent property line..

DHEC rejected consideration of SiC. Code Ann. -§ 50-11-356 in. terms of Fequiring:

additional setbacks, Which has the effect of restricting adjacent property owners from

wsing @ swath of land 500, feet: wide along their property line for hunting ipuirposes.

'Hn,inﬂng_;xwi_ld game:.is a time-hondred. tradition in rural South Carolina-and a source of

income for property: owners who lease;their property f5t hunting purposes.

6. A Summarv of' Any. Motions Expected 0o} be Raised at the.Hearing arid the. Approprlate

Authority: Underlvlng the Motlon None: known at'this time.

Blai‘ckm'oin; Karen Bla;kmon,a BarbaraiLee Zegen; 'e"m'ployee»s, and; qgentsao’f- DHE_C;{ David

" Coggins; Heath Coggins, Jifi Young, Chris Mosley of Agti-Waste Technology, and

Jemblbye'eSsowa‘genfs“of-'flim Young Broilers’ manure broker. ‘P'rdbb’sed exhibitsare those

documents in theé, possessuon 'of DHEC: constxtutmg the admlnlstratrve record upon which -

thé proposed decision was made; records in the possessionofdim Young Broilers and its
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agents.and employeesi concerning,relevant facts regarding the: Facil ity, and the impacts

of existing ‘facilities if the area wpon human health and the natural €nvironment;

topographic, aerial, tax and-other maps, iphotographs and diagrams: deplctlng the:wvicinity

ofthe proposed Facility; any standards, best: management practices or othier guidance:

reports conc_ernmg pgujtw farm 'management; and medical record$ of Petitioners
Blackmon .and Zegen and any othef ember of Petitioner:SCRAP 43 #élevant.

Estimated Lerigth of Héairi‘ngf: Three-days.

9. Any Dates inithe Next Ninety Days ‘When You are Not Available for a Heating. April 18,

March 2%

26,27, 28; May 4, 5,11-25; June'14,719; 20, 21, 22, 23.

Respectfully Submitted,

M McMuIIen Taylor
:5:C; Bar No, 72848
MUYLLEN TAYLOR LLC

1230 Richland Street -

‘Columbia, South Carolina: 29701
iPhone: 803-254-1344

Email: mmt@MullenTaylorlLEicom

Robent Guild

S-C. Bar No. 2358

314 Pall Mall:Street

Columbia, South, Carolina 29201,
Phone: 803:917-5738:

Email: bguild@mindspting.com

Attarneys for Petitioners

2017
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~ Charles's. Blackmon; and

SouthiCarolina Depaftment of

and Jim Young Broilers,

STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

N ' Dotket No. 17-AL<07:0039-CC
South Carolinians for Responsibie _ :
Agricultural Practices;

Petitioners,

\.’! !
Health & Envirénmental Contiol,

)
)
)
)
)
)
) PROOF OF SERVICE
)
)
)
. | )
- Respondents.. )
)

| o of
RE: . Jim Ybung Brailérs ' Appea/s

DHEC Permit:No. 19,889-AG:-Agricultural Animal; Facility
Lisbon Road, Motintsville, Sauth Carolina 29370

I hereby certifythat, on behalf of the Petitioners, | Have served Petitioners’ Prehearing Statement

in‘the above-captioned matter by depositing it'in the United! States Mail, postage prepaid, on.
- March:24, 2017 to'the below-named attoriiéys of record: '

Benjamin P. 'Mustian, Esqg. ‘  Stephen P. Hightower, Esg..

- Mitchelliwilloughby, Esq, S:C. Dept. of Health and Environmental Control

Tracey C. Green, Esq. Office of General Counsel
WILLOUGHBY & HOEFER, P.A. 2600 Bull Street

Post Office Box 8416 Columbia, South Carolina 29201
Columbia, South Carslina 29202:8416 -

M. McMullen Taylor, Esd. N\
Mullen Taylor LLC '
1230 Richland Stieet
Columbia, Seuth €arolina 29201
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CONTRACT FOR PURCHASE OF WASTE

K /) /Z A\z gls,éaﬂ , Broker Permit No. /9 %‘3 4{,, will

purchase agricultural waste (manure, lltter compost) from Da el P Gaqc e §
Facility, Producer, located in Loure~s County and idértified by
SC DHEC Operating Permit No.

Purchase price will be based upon services rendered and/or agreed to price at date of
clean out.

Broker will provxde necessary equipment and services to remove waste from the facility.
Upon removing the waste, Broker accepts all waste utilization responsibilities ensuring

the waste is handled, transported, stored, and/or applied in a manner consistent with SC
DHEC Regulations 61-43, thus, relieving the Producer of this responsibility.

The Producer will furnish, to the Broker, waste analysis information obtained no earlier
than two (2) months before the date of clean out. Waste will be analyzed for:

. Nutrients (on a dry weigh basis)
Total Kjeldahl Nitrogen
Total Inorganic Nitrogen
Total Ammonia Nitrogen and Total Nitrate Nitrogen
Potassium as K;O
Calcium Carbonate equivalency (if waste is alkaline stabilized)

¢ © o o o >

Constituents (on a dry weight basis)
Arsenic

Copper

Zinc

e o o

Calcium Carbonate equivalency and Arsenic analysis are not required if producer gives
documentation to show these additives are not present in the waste.

Other Provisions:

Agreed to by: m
//#//% éZZ /l A

Broker Date Producer Date

"2 HCEIVETD
£S5 (07 2018

5t Court of Appeals
1759 DCB_000091



