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This matter comes before the Court by way of an Application for Post:ConvictionRelief

filed on July 29 2019, by Myles James Dunne ("Applicant"). The State ("Respondent") issued a
return on November 19, 2019 requesting an evidentiary hearing. An evidentiary hearing into the
matter was convened on May 18, 2020, via Cisco WebEx video conferencing with consent of all
of the parties. Applicant was present at the hearing and represented by Timothy L. Griffith,
Esquire. Assistant Attorney General Samuel Key of the South Carolina Attorney General’s Office

appeared on behalf of the State.

PROCEDURAL HISTORY

Applicant is not currently confined in the South Carolina Department of Corrections.
Applicant was indicted at the November 2017 term of the Kershaw County Grand Jury for
possession of heroin (Indictment No. 2017-GS-28-02035). Applicant was represented by Assistant
Public Defender James F. Lyon. Deputy Solicitor Brett A. Perry prosecuted the case.

Applicant pleaded guilty on November 13, 2017, before the Honorable Lee S. Alford to
possession of heroin. He additionally waived presentment to the grand jury and pleaded guilty to
second-degree burglary—nonviolent (Indictment No. 2017-GS-28-02055), and possession of

cocaine (Indictment No. 2017-GS-28-02056). In exchange for his guilty pleas, the State
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recommended deferred sentencing to allow Applicant to participate in the Kershaw County Drug
Court program. Judge Alford accepted Applicant’s guilty plea and deferred sentencing for
Applicant to participate in the Drug Court program. Judge Alford additionally ordered Applicant
to pay $200 in restitution on the second-degree burglary charge.

Applicant failed to successfully complete the Drug Court pro gram and pay restitution. On
April 5, 2019, the case proceeded to a sentencing hearing before the Honorable DeAndrea G.
Benjamin. Applicant was represented by Assistant Public Defender Jason D. Kirincich at the
sentencing hearing. Deputy Solicitor Curtis A. Pauling, Ill, represented the State. At sentencing,
the State recommended Applicant receive probation and pay the previously ordered $200
restitution. Judge Benjamin senienced Applicant to serve concurrent terms of two years
imprisonment, suspended upon service of eighteen months’ probation, on the drug charges; and
seven years’ imprisonment, suspended upon the service of eighteen months’ probation and
restitution of $200, for second-degree burglary. Applicant did not appeal his convictions or
sentences.

However, because he pleaded guilty, the Department of Immigration and Customs
Enforcement (ICE) placed a detainer on Applicant. A hearing on Applicant’s immigration status
was held and he was represented by an attorney with immigration experience. He is currently
detained at an ICE facility in Georgia and is awaiting deportation scheduled for May 27, 2020.

ALLEGATIONS IN THE CURRENT ACTION

Applicant timely filed his application for post-conviction relief on July 9, 2019. In his
application Applicant alleges he is being held unlawfully based upon:

1. Ineffective assistance of counsel:

a. Failure to inform Applicant of his right to appeal and the appellate process.

b. Failure to inform Applicant of the immigration consequences of pleading guilty.
c. Failure to inform Applicant that deportation would commence upon conviction.
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The application states, "Counsel never informed [Applicant] that there could and would be
immigration consequences upon conviction." Citing Padilla v. Kentucky, 559 U.S. 356 (2010).
Applicant requests relief in the form of "immediate release from custody/detention, and the
convictions be ordered null and void." During this proceeding, Applicant abandoned his grounds
of failure to inform Applicant of right to Appeal.

At the PCR hearing, Applicant testified on his own behalf. Jason Kirincich, Esquire, and
James Lyon, Esquire, who both represented Applicant testified. Mr. Lyon’s representation was
prior to and during the plea. Mr. Kirincich represented Applicant while he was involved with Drug
Court and afterward at his seﬁtencing.

After review of the records and evidence presented, this Court grants Applicant relief as to
Applicant’s allegation that he was not properly advised of the consequences of conviction,
specifically that he would be subject to deportation if he was unsuccessful in Drug Court.
Accordingly, Applicant's convictions are vacated based on testimony from all witnesses including
both counsels that Applicant was not informed of those consequences.

SUMMARY OF FACTS

On August 31, 2017, Applicant was passed out in his vehicle parked at the Dollar General
in Camden. When law enforcement arrived, Applicant was unconscious with a needle in his arm.
Transcript of Record dated November 13, 2017 before Hon. Lee Alford ("Plea Tr.") at 16.
Applicant was awaken and in his possession was a small quantity of heroin. Plea Tr. at 17.
Applicant was transported to the hospital, released, and then charged with possession of heroin.
Plea Tr. at 17. Thereafter, Applicant was released on bond. Plea Tr. at 3.

On November 1, 2017, law enforcement was dispatched to a residence regarding a home

invasion. The residents found Applicant inside their home in possession of their property.
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Applicant haéi entered their home through a window. The homeowners detained Applicant until
law enforcement arrived. Plea Tr. at 17. Additionally, Applicant possessed a small amount of
cocaine. Plea Tr. at 18. Applicant was arrested for burglary and possession of cocaine. Plea Tr.
at 18. Judge Alford accepted Applicant’s guilty plea and deferred sentencing. Plea Tr. at 18-19,
21-22. Judge Alford advised Applicant if he successfully completed Drug Court and paid
restitution, the charges against him would be dismissed. Plea Tr. at 21.

Prior to the plea, Applicant met with his attorney, James Lyon, to discuss the charges and
a possible plea. Applicant admitted having a drug problem. He moved to the United States from
Ireland and had been living in the United States for over 20 years. He worked in Camden in the
horse industry “breaking” horses. He suffered multiple injuries over time including a broken back,
neck, legs, and arms and was prescribed the drug Oxycontin. The use of Oxycontin lead to his
addiction to drugs seeking relief from intense and constant pain. Despite his addiction, he worked
every day to support his wife and two children (now ages 21 and 14).‘

Applicant admitted he had a drug problem and wanted to "get behind it" and go to Drug
Court. Lyon explained the requirements of Drug Court and counseled him on the consequences
of failure to complete the Drug Court program. Specifically, successful completion of Drug Court
would result in dismissal of the charges and expungement. Lyon did not recall discussing with
Applicant any potential immigration issues or advising Applicant that he could be deported if he

failed to complete the program. Applicant wanted the opportunity to participate in Drug Court

and intended to complete the program. At the plea hearing, there was no mention of his

immigration status or any advice or notification of the risk of deportation by entering into the plea

or failing to successfully complete the Drug Court program. Applicant entered into the plea



without knowledge of the consequences the plea could have on his ability to remain in the United
States.

When Lyon left the Public Defender’s office in November 2017, Jason Kirincich became
Applicant’s attorney. Applicant had already entered a plea and sentencing was deferred pending
completion of Drug Court. Kirincich did not recall having any conversations with Applicant about
the possibility of deportation until after Applicant was dismissed from Drug Court. Once
dismissed from the program, Kirincich met with Applicant to talk about his “green card” and
informed him in March 2019 that this matter would negatively affect his immigration status. If
Applicant had successfully completed the program, the charges to which he pled would be
dismissed and expunged from his record. Kirincich testified Applicant sincerely worked to
complete Drug Court, but failed a drug test. Applicant would not be able to withdraw his plea.
Kirincich was aware Applicant wanted to remain in the United States with his family. Kirincich
advised him to contact an attorney with experience in immigration law.

Applicant did not successfully complete the Drug Court program. He participated for
approximately 10 months before he was terminated from the program. At the sentencing hearing,
the State recommended Applicant receive probation on all charges. Transcript dated April 5,2019
before Hon. DeAndrea Benjamin ("Sentencing Tr.") at 5. In mitigation, Kirincich advised the
sentencing court that Applicant participated in Drug Court for forty-five weeks; however, he did

"not complete the program. Sentencing Tr. at 5-6. Kirincich stated Applicant immigrated to the
United States from Ireland when he was seventeen. Sentencing Tr. at 6. Kirincich stated Applicant
was martried to a U.S. citizen and in the country on a valid green card. Sentencing Tr. at 10.
Kirincich stated Applicant’s immigration status became a concern while Applicant was in Drug

Court. Kirincich stated Applicant now knew these convictions could affect his immigration status.



Sentencing Tr. at 10. (Emphasis added). Once Applicant entered the plea and it was accepted by
the Court, sentencing was deferred to allow him to participate in Drug Court, he could no longer
withdraw his plea upon learning of the possible consequences.

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

This Court heard the testimony presented at the evidentiary hearing, observed the
witnesses, passed upon their credibility, and weighed the testimony accordingly. Further, this
Court has reviewed the Clerk of Court records regarding the subject convictions, the transcripts,
and Applicant’s records, the application for post-conviction relief, and the legal arguments made
by the attorneys. Set forth below are the relevant findings of fact and conclusion of law as required
by S.C. Code Ann. § 17-27-80 (2003).

In a post-conviction relief action, the applicant bears the burden of proving the allegations
- in his or her application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the applicant must prove
that “counsel’s conduct so undermined the proper functioning of the adversarial process that the
trial cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S.
686, 104 S.Ct. 2064 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation within
the range of competence required in criminal cases. The courts presume that counsel rendered
adequate assistance if counsel was "a reasonably competent attorney" and the advice was "within
the range of competence demanded of attorneys in criminal cases." Strickland, 466 U.S. at 667,
104 S. Ct. at 2064. Applicant must overcome this presumption in order to receive relief. Cherry

v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).



Courts use a two-pronged tést in evaluating allegations of ineffective assistance of counsel.
Id at 117,386 S.E.2d at 625. First, the applicant must prove counsel’s performance was deficient.
Id. Under this prong, courts measure an attorney’s performance by its “reasonableness under
prevailing professional norms.” Id. (citing Strickland, 466 U.S. 688, 104 S. Ct. at 2065). Second,
any deficient performance must have prejudiced the applicant such that “there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different.” Id at 117-18, 386 S.E.2d at 625.

In Padilla v. Kentucky, 559 U.S. 356,374, 130 S.Ct. 1473, 1486 (2010), the U.S. Supreme
Court stated that “counsel must inform [the] client whether [the] piea carries a risk of deportation.”
“Further, to be effective, counsel must inform a defendant whether his or her plea carries a risk of
deportation because it is a critical factor when deciding whether to plead guilty or proceed to trial."
Lucero v. State, 414 S.C. 238, 245, 777 S.E.2d 409, 413 (2015) (citing Hamm v. State, 403 S.C.
461, 463 n. 1, 744 S.E.2d 503, 504 n. 1 (2013)).

Failure to inform Applicant of immigration consequehces including deportation

Applicant alleges that he was not informed of the possibility of deportation either before
or during his plea before the court. The record before this Court and testimony of the witnesses
support Applicant’s claim that he was not informed of this possible consequence.

This Court finds that his plea counsel never informed Applicant of the possibility of
deportation and it was not mentioned during the plea. Further representation by his counsél prior
to and at the plea hearing was deficient because Counsel failed to inform Applicant that entering
into the plea could have an adverse impact upon this immigration status and would negatively

affect the status if he failed to complete the Drug Court program and have the charges dismissed.



In Taylor v. State of South Carolina, 422 S.C. 222, 810 S.E.2d 862 (2018), our Supreme
Court further elaborated on the requirements set forth in Padilla. “If the deportation consequences
of a particular plea are unclear or uncertain, 'a criminal defense attorney need do no more than
advise a non-citizen client that pending charges may carry a risk of adverse immigration
consequences.” 422 S.C. at 225, 810 S.E.2d at 863, citing Padilla, 559 U.S. at 369, 130 S. Ct. at
1483. Taylor further cites Padilla, “where the terms of the relevant immigration statute are
‘succinct, clear and explicit’ in defining removal consequence, counsel has an ‘equally clear’ duty
to give correct advice.” Id. (internal citation omitted).

A brief review of the immigration statute found at 8 U.S.C.A. § 1227(a)(2)(B)(i) would
have revealed that an alien admitted to the United States who is convicted of a violation of “any
law or regulation of a State ... relating to a controlled substance ... is deportable.” A guilty plea
to possession of heroin and cocaine places Applicant clearly within the parameters of this statute
making Applicant "deportable”. Even if Counsel was unsure whether the charges pending against
Applicant or the possibility the plea to Drug Court would impact his immigration status because
the charges could be dismissed at a later point, Counsel had to inform Applicant that entering into
a plea and his failure to complete the Drug Court program may have an adverse effect on his
immigration status. Counsel failed to do so and his representation was deficient by failing to be
reasonable under prevailing professional norms.

The second prong of the Strickland test requires Applicant to show that Counsel’s deficient
advice prejudiced him such that “there is a reasonable probability that, but for counsel’s

2

unprofessional errors, the result of the proceeding would have been different.” The evidence
presented during the hearing establishes that Applicant has been in this country for 25 years

continuously working in the horse racing industry. He is married with two children, the youngest



of whom is his son 14 years old son. Applicant testified that he wanted to live in this country and
was ignorant of the potential to be deported. He has lived in the United States for more than half
his life. The testimony of Mr. Kirincich was that Applicant wanted to remain in this country.
Based upon all of the evidence, Applicant has established his attorney's conduct prejudiced him
and the proceedings would have been different if Applicant was aware of the consequences of
entering a plea.
CONCLUSION

Based on the foregoing, the Court finds and concludes Applicant has established he was
not adequately informed by his plea counsel that he would possibly be deported for the offenses
to which he pled. Plea Counsel was deficient for failing to advise Applicant of the immigration
consequences of his guilty plea. Applicant established prejudice to him as there is a reasonable
probability that but for Counsel's deficient performance, the result would have been different.

Applicant would not have pleaded guilty.



ORDER

IT IS THEREFORE ORDERED THAT:

1. The application for post-conviction relief is granted; and
2. The guilty pleas and convictions are vacated.
A notice of appeal must be filed within thirty days from the receipt of written notice of

entry of judgment to secure the appropriate appellate review. See Rule 203, SCACR.

AND IT IS SO ORDERED.
ALISON RENEE LEE
Presiding Judge
Fifth Judicial Circuit
May 20, 2020

Columbia, South Carolina
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