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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 


      ) TWELFTH JUDICIAL CIRCUIT 


COUNTY OF FLORENCE   )  


      ) 


      ) C.A. NO.: 2018-CP-21-03002 


Dennis Robert Mitton, 


 


   Plaintiff, 


 


 v. 


 


Danny James, 


 


   Defendant. 


_________________________________ 


 )


)


)


)


)


)


)


)


)


) 


  


 


 


DEFENDANT’S RULE 60(b) MOTION  


FOR RELIEF FROM DEFAULT JUDGMENT  


 


Pursuant to Rule 60(b), SCRCP, Defendant Danny James (“Defendant”) moves for relief 


from the default judgment entered against him in the amount of $4,018,653.37 by Order dated 


April 21, 2020.  In reinstating the default judgment against Defendant, the Court found that a 


previously undisclosed release (“the release”) between Defendant and his former counsel, Louis 


Nettles (“Nettles”), and two findings of facts regarding representations made by Nettles to the 


Court demonstrated a “pattern of conduct” supporting Nettles’ lack of candor.  See Affidavit of 


Louis D. Nettles, Esq., attached as Exhibit 1.   The April 21, 2020 Order is on appeal and the 


Defendant James contends that the Court’s finding of a “pattern of conduct” was unsupportable on 


the record before the Court. 


As the attached affidavit from Nettles shows, however, the release has now been formally 


nullified and rendered void.  Moreover, while it is Defendant James’ position that the Court drew 


unreasonable inferences from certain records in making unsupported findings in its Order dated 


April 21, 2020, the attached affidavit demonstrates with affirmative evidence that the Court’s 


factual findings were erroneous.  Thus, any possible basis for the Court’s April 21, 2020 order has 


been eliminated.  Accordingly, Rule 60(b) relief is appropriate.   


PROCEDURAL BACKGROUND 
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This action arises from a motor vehicle accident that occurred on May 16, 2018.  Plaintiff 


filed the Summons and Complaint on November 15, 2018.  Attorney Louis Nettles (“Nettles”) was 


retained by South Carolina Farm Bureau Mutual Insurance Company (“Farm Bureau”) to represent 


Defendant and filed his Notice of Appearance on December 7, 2018.  Nettles, however, failed to 


timely file an Answer or otherwise plead on behalf of Defendant.   


On March 27, 2019, the Clerk of Court entered default against Defendant.  Defendant 


moved for relief from the entry of default pursuant to Rule 55(c).  On August 27, 2019, the Court 


held a hearing on this motion and indicated its intent to decline to set aside the entry of default.   


The Court proceeded to immediately hear the Plaintiff’s damages evidence.  On August 30, 2019, 


the Court entered a combined written order denying relief from the entry of default and entering 


judgment in favor of Plaintiff in the amount of $4,018,653.37.   


Defendant timely filed a motion to reconsider pursuant to Rule 59(e).  Following a hearing, 


the Court granted Defendant’s 59(e)motion via order dated November 19, 2019.  The Court found 


there was good cause under Rule 55(c) to set aside the entry of default due to Nettles’ serious 


personal issues relating to the death of his mother and discovery that his brother was suffering 


from dementia.  The Court further found the motion for relief was timely made and Defendant had 


a meritorious defense as to the amount of damages awarded.  Finally, the Court ordered that the 


Answer filed on September 11, 2019, would be deemed Defendant’s Answer.   


The parties continued with litigating the case.  At a meeting of counsel during the discovery 


process, defense counsel produced a release that Nettles had procured from Defendant on August 


15, 2019, prior to the initial Rule 55(c) hearing on August 27, 2019.  On February 20, 2020, 


Plaintiff filed a motion to vacate the Court’s Order and to reinstate the original default judgment.  


Plaintiff also filed a motion to amend his complaint to assert a cause of action for equitable fraud 
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on the court.  Both filings stemmed from alleged misconduct by Nettles for: (1) obtaining the 


general release from Defendant as to all claims and damages which may arise out of his 


representation in the instant case which he did not disclose to the Court at the time of the Rule 


55(c) or initial Rule 59(e) hearings and (2) a purported lack of candor in his representations to the 


Court.  


The Court held a hearing on Plaintiff’s motions and, on April 21, 2020, issued an Order 


granting Plaintiff’s motion to vacate the November 19, 2019 Order and reinstating the default 


judgment against Defendant in the amount of $4,018,653.37.  Defendant filed a timely motion to 


reconsider, which the Court denied on May 5, 2020.  As stated, the default judgment is presently 


on appeal to the South Carolina Court of Appeals. 


STANDARD OF REVIEW 


 “Pursuant to Rule 60(b)(2), SCRCP, the Court may grant relief based on “newly 


discovered evidence which by due diligence could not have been discovered in time to move for a 


new trial.”  Sundown Operating Co. v. Intedge Indus., Inc., 383 S.C. 601, 608, 681 S.E.2d 885, 


888 (2009).     


In considering whether to set aside a default judgment, the court should consider: “(1) the 


promptness with which relief is sought, (2) the reasons for the failure to act promptly, (3) the 


existence of a meritorious defense, and (4) the prejudice to the other parties.”  McClurg v. Deaton, 


380 S.C. 563, 573, 671 S.E.2d 87, 93 (Ct. App. 2008).  The decision whether to set aside an entry 


of default or a default judgment lies solely within the sound discretion of the trial judge.  Harbor 


Island Owners’ Ass’n v. Preferred Island Props., Inc., 369 S.C. 540, 544, 633 S.E.2d 497, 499 


(2006).  “An abuse of discretion occurs when the judge issuing the order was controlled by some 


error of law or when the order, based upon factual, as distinguished from legal conclusions, is 
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without evidentiary support.”  In re Estate of Weeks, 329 S.C. 251, 259, 495 S.E.2d 454, 459 (Ct. 


App. 1997).  


ARGUMENT 


 The Court should grant Defendant’s motion to vacate the default judgment pursuant to Rule 


60(b)(2) in light of the attached affidavit of Louis Nettles.  The Court’s order vacating its grant of 


relief from entry of default and reinstating the judgment against the Defendant was premised on 


Nettles’ failure to disclose the existence of the release and two erroneous findings of fact about 


purported misrepresentations he made to the Court.  The affidavit unequivocally demonstrates that 


the release has been nullified and that these findings of fact were erroneous.  Therefore, Rule 60(b) 


relief is warranted.   


I. The Release and Related Findings of the Court. 


Nettles and Defendant entered into the release on August 15, 2019, which was prior to the 


hearing on Defendant’s initial Rule 55(c) motion for relief from entry of default.   The release 


provided that Nettles would: (1) pay James $6,100 dollars in cash, (2) pay for the repairs to his 


leased vehicle, and (3) pay any filing fees or expenses incurred by James in the event he was forced 


to file bankruptcy and a $15 per hour fee to James any time preparing for and appearing at any 


bankruptcy proceedings.  See Release, Ex. A to Affidavit of Louis Nettles.  In return, James agreed 


to a general release of Nettles, his heirs and assigns, and all other persons, firms, corporations, or 


associations from any and all claims for damages arising out of the handling of this suit.  Id.   


The Court found that this release “absolve[ed] Nettles from his negligence in failing to 


answer the complaint.”  Order at 3.  The Court explained that prior to discussing the release, Nettles 


communicated with another attorney on behalf of James and Nettles was aware that James sought 


advice from an independent Attorney.  Id. at 4.  The Court found that by failing to inform it at the 
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of the malpractice release from James or James’ representation by other counsel, Nettles lacked 


candor and committed fraud on the Court.   


The Court’s Order also identified two other instances of a purported lack of candor by 


Nettles: (1) that he incorrectly stated he was in the process of admitting his brother to an assisted 


living facility at the time he was retained by Farm Bureau to defend this case and (2) that he failed 


to disclose that his brother had an adult child living in Florence who could attend to her father’s 


needs and instead contended that he was the sole adult who could care for his brother.  See Order 


at 8.  Relying on this “pattern of conduct” the Court reached a “new and different” conclusion and 


found that Nettles had engaged in fraudulent conduct preventing Plaintiff from fully exhibiting 


and trying his case.  Order at 9, 11.   


II. Newly Discovered Evidence Warrants Setting aside the Default Judgment. 


 The Affidavit of Louis Nettles represents newly discovered evidence satisfying the 


standard for setting aside the default judgment under Rule 60(b)(2).  In the Affidavit, Nettles 


unequivocally and irrevocably nullified the release and confirmed that it no longer has any force 


or effect.  Exhibit 1 at 2.   His Affidavit confirms that James may keep the benefits conferred upon 


him through the release but that they are entirely gratuitous.  Id.  Nettles relinquished any rights or 


benefits obtained from the release and avowed to never attempt to enforce its terms.  Id.   


 The primary reason that the Court reinstated the default judgment against Defendant was 


its learning of the existence of the previously undisclosed release.  The Nettles affidavit was not 


previously obtained due to the undersigned counsel’s good faith position that the Release did have 


any relevance to the issue of whether there was good cause to set aside the entry of default against 


James.   The Defendant James believed the relevant time period for examining good cause was 


between Nettles’ retention on December 7, 2018 and the Clerk’s entry of default on March 27, 
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2019.  Nettles did not discuss a release with James until August of 2019, and it was not executed 


until August 15, 2019.  Thus, Defendant maintained that its existence had no bearing on the 


explanation for why Nettles failed to timely answer the complaint.1  The Court, however, rejected 


this argument for the first time in its Order.  Following the Court’s Order, the undersigned 


discussed the Release with Nettles and inquired as to whether he would be willing to nullify it 


since it was the principal basis for the Court’s ruling.  As his affidavit provides, Nettles did in fact 


do so.   


After Nettles agreed to provide the affidavit, Defendant promptly sought relief by filing 


this motion and, therefore, the first two elements supporting Rule 60(b)(2) relief are satisfied.  


Moreover, as Defendant detailed in his prior briefing, and the Court previously found, the Wham 


factors supported relief from the entry of default Defendant has a meritorious defense as to the 


issue of damages awarded.  See 11/19/2020 Order at 7.  Finally, the Plaintiff would suffer minimal 


prejudice.  South Carolina “policy favor[s] the disposition of issues on their merits rather than on 


technicalities.”  Mictronics, Inc. v. South Carolina Dep’t of Revenue, 345 S.C. 506, 511, 548 


S.E.2d 223, 226 (Ct. App. 2001).  Moreover, requiring Plaintiff to litigate his case on the merits 


does not constitute as sufficient “prejudice to require the default judgment to stand.” G & C Land 


v. Farmland Mgmt. Servs., No. 5:12-CV-134-C, 2012 WL 12863112, at *2 (N.D. Tex. Oct. 12, 


2012).   


Therefore, because the primary basis for the Court’s order is no longer an issue, this new 


evidence warrants setting aside the default judgment.   


III. The Nettles Affidavit also Contradicts the Court’s finding of a “Pattern of Conduct.”   


 
1 In Defendant’s view, questions surrounding the propriety of the release and are between him, 


Nettles, his malpractice carrier, and possibly the Office of Disciplinary Counsel.   
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 The Affidavit also constitutes newly discovered evidence contradicting the Court’s 


findings supporting a pattern of conduct demonstrating a lack of candor.  Specifically, the Court 


made two inaccurate factual findings in support of this conclusion: (1) “when Mr. Nettles 


represented to the Court that he was in the process of admitting his brother to the nursing home 


and attending to his needs when he was hired by Farm Bureau to represent the Defendant, he did 


not disclose to the Court that his brother had already been admitted to the nursing home on 


December 4, 2018, and that Farm Bureau had not retained his services until December 7, 2018” 


and (2) “Mr. Nettles did not disclose to the Court that his brother had an adult child who lived in 


Florence and was capable of, and did, in fact, attend to her father’s needs during the same time 


that Mr. Nettles contended he was the sole adult who could take care of his brother.”  Order at 8.   


 The Court’s finding that Nettles’ brother was admitted to The Manor assisted living facility 


on December 4, 2018 appeared to be premised on an unsupported inference drawn from the date 


listed on the top of the intake form, which was December 3, 2018.  As the affidavit details, 


however, this was merely the day Nettles began filling out the form to start the process of admitting 


his brother.  Exhibit 1 at 3.  It was not the actual admission date.  The assisted living facility records 


attached to Nettles’ affidavit confirm that his brother was admitted to The Manor on December 


11, 2018.   See Ex. 1 at Exhibit B.  The first entry in the nurse’s notes section is from 11:30 a.m. 


on December 11, 2018 and states that “resident was admitted to assisted living at this time.”  See 


id. at 11.  No other staff notes predate that initial note.  See generally id.  Therefore, Nettles 


truthfully and accurately informed the Court that he was in the process of admitting his brother to 


assisted living at the time he was retained by Farm Bureau on December 7, 2018.  Respectfully, 


the Court’s finding of fact to the contrary was erroneous.   
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 The Court also incorrectly found that Nettles’ brother had an adult child living in Florence 


during the relevant time period who was capable of and did, in fact, attend to her father’s needs.  


See Order at 8.  This finding appeared to be solely based on an unsupported inference drawn from 


the admission form where Nettles listed his brother’s daughter, Connor Nettles, as a secondary 


contact person.  As Nettles’ affidavit explains, at the time his brother’s health declined, both of his 


children (Connor and her sister) were full time college students attending school at Appalachian 


State University in Boone, North Carolina.  Exhibit 1 at 3–4.  Although the form listed a Florence 


mailing address for Connor, that address was given solely because it was her permanent home 


mailing address.  Id.  Neither child was living in Florence during the relevant time and neither was 


available to care for my brother.  Id.  Nettles was the only person available in Florence to do so.  


Id.  Therefore, the Court’s finding on this point was also erroneous. 


 For this additional reason, Rule 60(b) relief is appropriate here.  The Court premised its 


finding of a “pattern of conduct” entirely on these facts, coupled with Nettles’ nondisclosure of 


the release.  As detailed above, these factual findings were erroneous, and the release has now been 


fully and completely nullified.  Therefore, the entirety of the Court’s grounds for reinstating the 


default judgment no longer exist.  The Court should grant Defendant’s motion.   


CONCLUSION 


For the reasons stated above, Defendant respectfully requests that the Court grant the 


Rule 60(b) motion, set aside the default judgment, and permit the litigation to continue on the 


merits.   


 


 


(Signature page follows) 
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Respectfully submitted, 


  SMITH ROBINSON 


 


 


 By: s/G. Murrell Smith, Jr.  


G. Murrell Smith, Jr. (S.C. Bar No. 66263) 


126 North Main Street 


Sumter, SC 29151 


803-778-2471 


 


Shanon N. Peake (S.C. Bar No. 102723) 


2530 Devine Street 


Columbia, SC 29205 


803-254-5445 


 


Attorneys for Defendant   


 


 


Columbia, South Carolina 


 


July 27, 2020 
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