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STATEMENT OF ISSUES

Whether the Respondent waived its right to a jury trial by failing to comply with the
plain and express requirements of Rule 38, SCRCP.

Whether the circuit court abused its discretion in denying the Appellants’ motion to
transfer the case to the non-jury roster.





STATEMENT OF THE CASE

This is a commercial lease case. The Respondent (Owner) leased its commercial
property to the Appellants (Tenant). Owner sued Tenant for failure to make lease payments.
(R. 4-6.). Tenant answered and inter alia denied the failure to pay allegation. (R. 7-11).

Owner did not demand a jury trial as required by Rule 38, SCRCP. The case was
mistakenly placed on the jury roster. Tenant filed a motion to transfer the case to the non-jury
docket, because Owner had waived its right to a jury trial under Rule 38, SCRCP. (Motion to
Transfer; Tr. 4-6). The trial court denied the motion. (R. 1-3). Tenant timely appealed.

INTRODUCTION & BACKGROUND FACTS

Owner commenced this action by electronic filing under South Carolina’s E-Filing
System. The issues in this case involve the application of the South Carolina Rules of Civil
Procedure (SCRCP) and the Electronic Filing Policies and Guidelines (citedas § SCEF).!

This is a breach of contract action, and the plaintiff-Owner seeks an award of monetary
damages. (R. 6). Therefore, this is an action at law, and both parties had a right to a jury trial.
Airfare, Inc. v. Greenville Airport Comm’n, 153 S.E.2d 846, 848 (S.C. 1967) (breach of
commercial lease). Under the undisputed facts of this case, the law required Owner to do one
of two things if it wanted a jury trial: (1) make a written demand in its complaint, which is the
most common method; or (2) timely serve and file a written demand for a jury trial after the
commencement of the action. See generally Rule 38(b), SCRCP. It is undisputed that Owner
never demanded a jury trial as required by Rule 38(b), SCRCP. Therefore, Owner waived its

right to a jury trial by operation of law. Rule 38(d), SCRCP (“The failure of a party fo serve

1 See South Carolina Electronic Filing Policy and Guideline 11(b), stating: “These Policies and
Guidelines may be cited as follows: Section , SCEF.”
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a demand as required by this rule and to file it as required by Rule 5(d) constitutes a waiver
by him of trial by jury.”) (All emphasis added).?

Rule 39(a), SCRCP provides: “When trial by jury has been demanded as provided in
Rule 38, the action shall be designated upon the calendar and the clerk’s filebook as a jury
action.”) (Emphasis added). Here, itis undisputed that Owner did not demand a jury trial “as
provided in Rule 38" and, therefore, the case should not have been placed on the jury roster.>

It appears the county clerk of court relied on the “data entry screen” used by Owner
to E-File its summons and complaint under the SCEF, which includes a section for the E-Filer
to denote the case as jury or non-jury. (R. 21). However, the E-Filing System does not serve
the data entry screen or the papers that initiate a lawsuit, e.g., summons and complaint. See
§8 4(e)(1) and 4(e)(2)(A), SCEF. Here, Owner personally served the summons and complaint
as required by § 4(e)(1), SCEF and Rule 4, SCRCP, but it did not serve the “data entry screen”
used to commence this action. (R. 14, 15). In short, Owner never served and never filed any
jury demand as required by Rule 38, SCRCP, and therefore, the circuit court erred in denying

Tenant’s motion to transfer the case to the non-jury roster.

2 Under the SCRCP, if a party does not demand a jury trial in its pleadings (e.g., complaint) but
desires a jury trial, it must serve a written demand on the other parties and thereafter file the written demand
with the court. See Rules 38(b), (d) and 5(a), (d), SCRCP. Under the SCEF, that party would e-file the
written demand with the court, and the E-Filing System would thereafter serve it by email with an NEF
(Notice of Electronic Filing). See § 4(e)(2), (e)(3), (e)(6) SCEF. Note: Service by NEF is limited to parties
that have appeared in the action at the time of the filing by counsel who is an “Authorized E-Filer.” § 4(e)(2),
SCEF. Absent such an appearance, the e-filer must serve the filing by “Traditional Service,” i.e., the service
methods prescribed by the SCRCP. See, e.g., §§ 1(a), 1(m), 1(0), and 2(b), SCEF.

3 See South Carolina Community Bank v. Salon Proz, LLC, 800 S E.2d 488, 490-491 (S.C. App. 2017)
(clerk did not have authority to refer foreclosure action to master for final judgment, because defendant had
previously filed answer and counterclaim that included a valid demand for jury trial under Rule 38(b); clerk
therefore violated Rule 39(a) by not placing the case on the jury trial docket; and master therefore erred in denying
motion to transfer case to the jury docket.); Rule 40(a)(2), SCRCP (“subject to Rule 38(b),” the clerk “'shall file”
the case as nonjury unless caption includes jury demand or clerk informed of proper jury demand).
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ARGUMENT
The circuit court found that Owner failed to demand a jury trial but nevertheless
denied Tenant’s motion to transfer the case to the non-jury roster. (R. 1).* As shown below,
the undisputed and controlling facts demonstrate that Owner waived its right to a jury trial by
operation of Rule 38, SCRCP. Therefore, the circuit court abused its discretion in refusing to
transfer the case to the non-jury roster.

I. The undisputed facts in this case demonstrate that Owner waived its right to a
jury trial under the express and controlling provisions of Rule 38, SCRCP.

A. Standard of Review

The application of the law to undisputed facts presents a question of law for the court,
which the appellate court reviews de novo with no deference to the circuit court’s decision.
Crossman Cmtys. of N.C. v. Harleysville Mut. Ins. Co., 717 S.E.2d 589, 592 (S.C. 2011).

B. Owner waived its right to a jury trial.

Rule 38(d) provides that “[t}he failure of a party to serve a demand as required by this
rule and to file it as required by Rule 5(d) constitutes a waiver by him of trial by jury.” (All
emphasis added). Here, it is undisputed that Owner failed to do so. Thus, by operation of

Rule 38, Owner waived its right to a jury trial on July 17,2017

# The order provides in full: “This matter came before the Court on Defendant's Motion to move this
matter to the Non-Jury docket. Defendant argues that Plaintiff failed provide notice of its demand for a jury trial
pursuant to the SCRCP. Plaintiff, contends, and the file reflects, that he did specifically file this case asa "Jury
Trial" in the electronic filing system. The case has been indexed as such since that time. Although a wrilten
notice was never served on the Defendant, the record reflects that Defendant is not caught unaware of the
pendency of this case as a jury trial and is, thus, not prejudiced by a technical deficiency. The motion is, therefore,
respectfully denied.” (R. 1).

5 The last day for demanding a jury trial is “not later than 10 days after the service of the last pleading
directed to such issue.” Rule 38(b), SCRCP. Here, the “last pleading™ was Tenants” Answer, which was e-
filed on July 7, 2017 (Answ at R. 7) and automatically served on Owner the same day, making July 17 the
last day for making a jury trial demand.
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II. The circuit court erred in refusing to transfer the case to the non-jury roster.

A. Standard of Review

The question of whether to hold a jury trial when a party has failed to demand it resides
in the discretion of the trial court. Rule 39(b), SCRCP. The circuit court abuses its discretion
when its order is controlled by an error of law or its factual findings are without evidentiary
support. Curry v. Carolina Ins. Group of S.C., Inc., 832 S.E.2d 760, 768 (S.C. App. 2019).

B. The circuit court erred in denying the motion to transfer.

The circuit court correctly noted that Owner e-filed this action as a jury case on the
data entry sheet, and the case was indexed as a jury trial, but these facts are not relevant. The
undisputed and controlling fact is that Owner did not demand a jury trial as required by Rule
38(b), SCRCP. Owner’s failure to comply with Rule 38 is not a “technical deficiency.”
Rather, Owner waived its right to a jury trial by operation of the plain and express terms of
Rule 38(d), SCRCP. Accordingly, the appealed order was controlled by an error of law.
Therefore, the circuit court erred in denying the motion to transfer this case to the non-jury
docket, where it should have been from the outset of the case. South Carolina Community

Bankv. Salon Proz, LLC, 800 S.E.2d 488 (S.C. App. 2017).5

6 Salon Proz was a foreclosure action. The defendant validly demanded a jury trial in his answer
under Rule 38, SCRCP. 800 S.E.2d at 489-490. The clerk of court signed an order of reference upon the
plaintiff’s motion under Rule 53, SCRCP. Id. The defendant moved to transfer the case to the jury docket,
and the master denied the motion. /d. at 490. The defendant appealed, and this Court reversed under the
following analysis: (1) the facts are undisputed; (2) Rules 38, 39, and 53, SCRCP are controlling; (3) because
the defendant validly demanded a jury trial in the answer, the clerk of court did not have the authority to refer
the case to the master; and (4) therefore, the master erred in denying the motion to transfer the case to the
jury roster. Id. at 490-491. Here, as in Salon Proz, the facts are undisputed, Rules 38 and 39, SCRCP are
controlling, and the motion to transfer should have been granted under an application of the plain and express
provisions of Rules 38 and 39 to the undisputed facts of this case. This court also noted the general rule that
the waiver of a jury trial is “strictly construed and not lightly inferred or extended by implication.” Id. at 491.
The undisputed facts of this case satisfy this strict test, because Owner waived the right to a jury trial under
the plain and express provisions of Rules 38, SCRCP . Nothing in Rule 38 needs to be “construed,” strictly
or otherwise, and there is no need to infer anything or extend anything by implication. Rule 38 plainly and
expressly states that Owner waived the right a jury trial under the undisputed facts of this case.
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The circuit court ruled that Tenant was not prejudiced by the denial of the motion to
transfer, because the court found “the record reflects that [Tenant] is not caught unaware of
the pendency of this case as a jury trial.” (R. 1). The record does not support this finding. The
only evidence is that when Tenant realized the case was on the jury roster despite the absence
of a valid jury demand, it moved to transfer the case to the non-jury roster. (R. 24). Thus, the
trial court’s finding of no prejudice is without evidentiary support and, therefore, the court
abused its discretion in denying the motion to transfer the case to the non-jury roster.

The undisputed and controlling fact in this case is that Owner waived its right to a jury
trial by failing to comply with the requirements of Rule 38, SCRCP. Moreover, there is no
evidence to support the circuit court’s ruling that Tenant was not prejudiced because it was
“not unaware” that the case was on the jury roster. Therefore, the circuit court abused its
discretion in refusing to transfer the case to the non-jury roster.

CONCLUSION

For all of the foregoing reasons, the Appellants respectfully submit that this Court

should reverse and remand with instructions to place the case on the non-jury roster.

Respectfully Submitted,

VAR 2

Robert L. Widener

Paul D. Harrill

BURR & FORMAN, LLP

Post Office Box 11390
Columbia, South Carolina 29211
(803) 799-9800

ATTORNEYS FOR APPELLANTS
August /9, 2020
Columbia, SC
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REPLY ARGUMENT

L Owner falsely accuses Tenant of wrongdoing.

The Respondent (Owner) falsely accuses the Appellant (Tenant) of “mis-portraying
[the] facts of the case” and falsely asserts that Tenant “was willfully blind and was aware
from the beginning of this matter that [Owner] sought a Jury Trial.” (Init. Resp. Br. 1)
(emphasis added). The basis for this false assertion is the equally false assertion that
“Appellant, upon receiving service notifying a pending lawsuit (sic), would have had the
full capability of reviewing the filings and identifying that a jury trial was demanded in
the E-filing system.” (Init. Resp. Br. 3) (emphasis added). This false assertion is based on
Owner’s mistaken belief that the data entry screen used by Owner to file the complaint and
denote a jury trial would be visible to Tenant in the Electronic Filing System (EFS) file.
(Init. Resp. Br. 2-3, passim). Owner is simply wrong. The data entry screen is not visible
when one pulls up the EFS file. Therefore, and contrary to Owner’s false assertions
otherwise, the data entry screen could not and did not give Tenant notice that Owner desired
a jury trial. Moreover, it is not the duty of any defendant to search the record to determine
whether the plaintiff desires a jury trial. Rather, it is the duty of the plaintiff to give notice
of that desire by complying with the plain and mandatory requirements of Rule 38, SCRCP.

1L Owner concedes that it violated the plain and mandatory requirements of Rule
38(b), SCRCP.

Owner concedes on appeal that it did not serve and file any demand for jury trial as
required by Rule 38(b), SCRCP: “[Owner] will contend (sic: concede) that it failed to

properly serve notice of the demand to [Tenant].” (Init. Resp. Br. 2) (emphasis added).
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This admission is binding on appeal. Thomas v. Dootson, 659 S.E.2d 253, 254 (8.C. App.
2008) (party is bound by concessions made in an appellate brief).

Owner mistakenly believes that this admission “does not amount to a waiver.” (Init.
Resp. Br. 2). It is a waiver under the plain and ordinary meaning of Rule 38(d), SCRCP,
which specifically mandates that “[t]he failure of a party to serve a demand as required by
this rule and to file it as required by Rule 5(d) constitutes a waiver by him of trial by jury.”
(All emphasis added). Accordingly, as a matter of law under Owner’s binding appellate
concession and the plain meaning of the mandate in Rule 38(d), SCRCP, Owner waived
its right to a jury trial by failing to comply with Rule 38(b), SCRCP.

III. Owner concedes that the circuit court clerk violated the mandatory
requirements of Rule 39(a), SCRCP.

Rule 39(a), SCRCP, specifically provides that “[w]hen trial by jury has been
demanded as provided in Rule 38, the action shall be designated upon the calendar and the
clerk's filebook as a jury action.” (Emphasis added). Owner has conceded on appeal that it
did not demand a jury trial “as provided in Rule 38” and, therefore, Owner has necessarily
conceded that the circuit court clerk had no authority to place the case on the jury roster. To
the contrary, the circuit court clerk was duty-bound under Rule 39(a) to place the case on the
non-jury roster. Owner (and the circuit court) cannot rely on the circuit court clerk’s
unauthorized action to justify the circuit court’s erroneous ruling — the two wrongs by the
Owner and the clerk do not and cannot justify the third wrong by the circuit court in failing to

transfer this case to the non-jury roster.
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IV. Owner’s “discretion” argument puts the cart before the horse, and no evidence
supports any “discretion” to order a jury trial.

Throughout its brief, Owner correctly notes that Rule 39(b), SCRCP, gives the circuit
court discretion to order a jury trial “upon motion” and proper showing when a party has
waived the right to a jury trial by failing to comply with Rule 38, SCRCP. Owner did not
make a motion under Rule 39(b), despite its admission that it failed to make a proper demand
for a jury trial under Rule 38 and, therefore, waived its right to a jury trial. The circuit court
therefore erred as a matter of law in refusing to transfer the case to the non-jury roster. It
would thereafter be incumbent upon Owner to make a motion under Rule 39(b) and make a
proper showing.

Here, Owner did not make any such motion, though it has made arguments that sound
like a Rule 39(b) motion. Owner, however, has made no evidentiary showing in support of
the motion, to-wit: Owner has not presented any evidence on who failed to comply with Rule
38, why that person failed to do so, and why that failure should be excused by the court.
Simply arguing that “I want a jury trial” is not and cannot be sufficient under Rule 39(b),
SCRCP. If such an argument is sufficient, then the waiver provision of Rule 38(d), SCRCP,
is meaningless. At the very least, it was incumbent upon Owner to make an evidentiary
showing of good cause or some other explanation to justify any discretionary ruling that there
should be a jury trial. Owner, however, has not made any such showing. The circuit court,
therefore, abused any discretion to grant Owner a jury trial, because Owner did not submit
any evidence on the matter. Ray v. City of Rock Hill, 843 S.E.2d 464, 470 (S.C. App. 2019)

(trial court abuses its discretion when its ruling has no evidentiary support).
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V. Owner’s “mootness” argument is manifestly without merit.

Owner argues that this appeal is moot because, after the commencement of this appeal,
it filed a motion for jury trial with the circuit court. Owner’s argument is manifestly without
merit. The circuit court does not have jurisdiction to entertain Owner’s motion, because it is

a matter affected by this appeal. See Rule 205, SCACR.

CONCLUSION
For all of the foregoing reasons, it is respectfully submitted that this Court should
reverse the appealed order and remand for the entry of an order placing this matter on the non-
jury roster.

Respectfully Submitted,

Ao

Robert L. Widener

Paul D. Harrill

BURR & FORMAN, LLP

Post Office Box 11390
Columbia, South Carolina 29211
(803) 799-9800

August [© 2020
Columbia, SC ATTORNEYS FOR APPELLANTS
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DBim!iug arbitration, subject 1o right Lo restore to confirm, vacate or modily
arbitration award;

D Other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

BAfﬁrmed; El Reversed; E] Remanded;

Other
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NOTE: ATTORNEYS ARE RESPONSIBIE TOR NOTIEYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPCAL
IT IS ORDERED AND ADJUDGED: DSee attached order (formal order to fol\ow) Statement of Judgment
by the Court:

This matter came before the Court on Defendant's Motion to move this matter to the Non-Jury docket.
Defendant argues that Plaintiff failed provide notice of its demand for a jury trial pursuant to the SCRCP,
Plaintiff, contends, and the file reflects, that he did specifically file this case as a "Jury Trial" in the electronic
filing system, The case has been indexed as such since that time. Although a written notice was never
served on the Defendant, the record reflects that Defendant is not caught unaware of the pendency of this

case as a jury trial and is, thus, not prejudiced by a technical deficiency. The motion is, therefore,
respectfully denied.

, ORDER INFORMATION
This order D ends [Zl does not end the case. D Sce |’1_lgc;).__l@1|_ll_gl'lliunglini‘ln'null.inn_‘

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 08/30/2019 .

(Frontage Road Inc
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Court Reporter:

F-Filing Note: The date of Entry of Judgment is the same date as reNected on the Electronic File Stump and the clerk's

entering of the date of judgment

bove Is not requlred in those counties. The clerk will mall a copy of the judgment to

parties who are not E-Filers or who are appearing pro se, See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017)
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Greenville Common Pleas

Case Caption: Frontage Road Associates Inc , plaintiff, et al vs. Elephant Inc ,
defendant, et al

Case Number: 2017CP2302918

Type: Order/Electronic Form 4

So Ordered

s/ Robin B. Stilwell 2158

Electronically signed on 2016-08-30 12:11:36  page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE

Frontage Road Associates, Inc., also known as C.A. No.: 2017-CP-23-
Frontage Road, Inc.

Plaintiff,

Ve COMPLAINT

Elephant, Inc. and Gregory Gaines also known
as Ken Wood,

Defendants.

The Plaintiff Frontage Road Associates, Inc., also known as Frontage Road, Inc.,
(hereinafter “Plaintiff” or [ ,andlord”), by and through its undersigned counsel complaining of
the Defendants Elephant, Inc. and Gregory Gaines also known as Ken Wood (hereinafter
collectively referred to as “Defendants”, “Gaines”, or “Tenants”), would respectfully show unto
the Court as follows:

1. Plaintiff is a corporation organized and existing under the laws of the State of
South Carolina. Plaintiff is the owner of land and improvements in Greenville County
commonly known as 805 Frontage Road, Greenville, South Carolina 29615 (hereinafter the
“Property”).

2. Defendant Elephant, Inc. is a corporation organized and existing in the State of
South Carolina and authorized to do business in Greenville County, South Carolina. At all times
material to this action Defendants were commercial tenants in possession of the Property under
its Lease Agreement and subsequent Addendums, and was required to pay monthly rent to

Landlord.

3. Defendant Gregory Gaines and Ken Wood (hereinafter “Gaines”) are the same
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person, and upon information and belief, a resident of South Carolina. At all times material to
this action, Elephant, Inc., by and through its principal, Gaines, operated a business located at
805 Frontage Road known as Platinum Plus.

4. On or about November, 1999, the parties entered into a Lease Agreement (a copy
of which is attached as Exhibit “A” and incorporated herein by reference). Said Agreement was
to be valid for a period of three years with an option to renew.

S On April 27, 2011, the parties entered into an Addendum to Lease Agreement
which granted the Tenants an additional three S-year options with the first option commencing
January 1, 2015 and expiring December 31, 2019.

6. Options in the Lease Agreement were exercised at the appropriate time and on
June 9, 2015 the parties entered into an Addendum to the Lease Agreement.

FOR A FIRST CAUSE OF ACTION
(Default/Breach of Contract)

7. Plaintiff adopts and realleges each and every allegation set forth above as if fully
repeated herein, and further alleges as follows:

8. Defendants have breached the Lease Agreement by defaulting on lease payments
beginning September 1, 2016.

9. Article X1V, Section 14.01 of the Lease Agreement provides, among other things,
acts which constitute and “Event of Default”, specifically, “failure of Tenant to make, within five
(5) days after the date when due, any payment of rent, percentage rent, additional rent, or any
other charge payable by Tenant hereunder or to timely discharge any other monetary

obligation...”.

10.  Section 14.04 of the Lease Agreement provides for remedies upon the occurrence

of an Event of Default, including:
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_..in addition to any other remedies it may have, [Landlord] may recover
from Tenant all damages it may incur by reason of such breach, including
the cost of recovering the leased premises, and the worth at the time of
such termination of the excess, if any, of the amount of rent and changes
equivalent to rent reserved in this Lease for the remainder of the stated

term... all of which amounts shall be immediately due and payable from
the Tenant to Landlord.

11.  Landlord attempted to mitigate Tenants’ default by reletting the premises.

12.  As a result of Defendants® defauit under the Lease Agreement Plaintiff is entitled
to recover from Defendant all rents due and owing in accordance with the terms of the Lease
Agreement and any Addendum signed by the parties thereafler, including applicable interest
and/or late fees, as well as additional past due rent, sales taxes, property taxes, maintenance and
utility fees due under the Agreement to reflect any future increases in same, and any and all
other expenses incurred by Plaintiff in taking possession of the Property.

13.  Plaintiff is informed and believes and therefore alleges that it is entitled to an
award of suit costs and attorney fees for the bringing of this action.

WHEREFORE, Plaintiff prays that it have judgment against the Defendants, jointly and
severally, for the defaulted lease payments, exXpenses, and other outlays provided for in the Lease
and Addendum Agreement; and for such other and further relief as the Court may deem just and
proper.

BANNISTER, WYATT & STALVEY, LLC
s/ O. W. Bannister

0. W. Bannister

SC Bar No. 506; Fed. ID No. 1184

401 Pettigru Street (29601)

P. 0. Box 10007 (29603)

Greenville, South Carolina

Phone; (864) 298-0084; Fax: (864) 298-0146
Attorney for Plaintiff

May 3, 2017
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STATE OF SOUTH CAROLINA CIVIL ACTION NO: 2017-CP-23-02918
COUNTY OF GREENVILLE

Frontage Road Associates, Inc., also known as
Frontage Road, Inc.,

Plaintift,

Vs, DEFENDANTS’ ANSWER TO

Elephant, Inc. and Gregory Gaines also known COMPLAINT
as Ken Wood,

Defendants.

Defendants, Elephant, Inc. and Gregory Gaines also known as Ken Wood (hereinafter,
collectively the “Defendants”), answer the Complaint of Frontage Road Associates, Inc., also
known as Frontage Road, Inc. (hereinafter “Plaintiff”) generally that each and every allegation of
the Complaint that is not expressly and specifically admitted herein is denied and expressly and

specifically responds as follows:

FOR A FIRST DEFENSE

1. Defendants lacks knowledge and information sufficient to form a belief as to the
truth of the allegations of paragraph 1 of the Complaint and, therefore, deny those allegations.

2. Defendants admit the allegations of paragraph 2 of the Complaint to the extent they
allege that Defendant Elephant, Inc. is a corporation organized in South Carolina that has been
authorized to conduct and has conducted business in Greenville County, South Carolina.
Responding to the remaining allegations of paragraph 2 of the Complaint, Defendant Elephant,
Inc. admits that it was a commercial tenant of the Property (as defined in the Complaint) under the
Lease Agreement and subsequent addenda and its requirements and obligations were expressed in

those documents. Defendant Gregory Gaines also known as Ken Wood (“Gaines”) denies that he

15284381
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was the tenant under any addenda to the Lease Agreement and denies that he is obligated to pay
any rent to the Landlord.

Br Defendants admit the allegations of paragraph 3 of the Complaint to the extent they
allege that Gregory Gaines and Ken Wood are the same person, and Defendant Elephant, Inc.
operated a business located at the Property known as Platinum Plus. Further responding, Gaines
is a resident of the state of Florida. The remaining allegations of paragraph 3 of the Complaint are
denied.

4. Defendants admit the allegations of paragraph 4 of the Complaint to the extent they
allege that the parties entered into a Lease Agreement dated November 5, 1999 that had an initial
term of three years with an option to renew the lease. Further responding, Defendants admit, upon
information and belief, that Exhibit A (to the extent is does not include the two addenda also
attached to the Complaint) is a copy of the November 5, 1999 l.ease Agreement, subject to a
comparison to the original. Further responding, the terms of the Lease Agreement speak for
themselves and any allegations in this paragraph or any other paragraph of the Complaint that are
inconsistent with the express terms of the Lease Agreement are denied.

5. Defendants admit the allegations of paragraph 5 of the Complaint to the extent they
allege that Plaintiff and Elephant, Inc. entered into an Addendum Lease Agreement an extension
of Lease Agreement dated April 27, 2011, which extended the lease an additional 5 years between
Plaintiff and Elephant, Inc. as “Tenant.” Further responding, the terms of the referenced
Addendum speak for themselves and any allegations in this paragraph or any other paragraph of
the Complaint that are inconsistent with the express terms of the referenced Addendum are denied.

6. Defendants admit the allegations of paragraph 6 of the Complaint to the extent they

allege that Plaintiff and Elephant, Inc. exercised an option under the April 27, 2011 Addendum.

1528438vi
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Defendants further admit the allegations of paragraph 6 of the Complaint to the extent they allege
that Plaintiff and Elephant, Inc. entered into an Addendum to Lease Agreement dated June 9,2015.
Defendants deny the remaining allegations of paragraph 6 of the Complaint.

. In response to the allegations of paragraph 7 of the Complaint, Defendants reassert
the responses set forth above as if fully repeated herein.

8. Defendants deny the allegations of paragraph 8 of the Complaint.

9. Responding to the allegations of paragraph 9 of the Complaint, Defendants crave
reference to the Lease Agreement and the subsequent addenda and deny any allegations that are
inconsistent with the language contained therein.

10.  Responding to the allegations of paragraph 10 of the Complaint, Defendants crave
reference to the Lease Agreement and the subsequent addenda and deny any allegations that are
inconsistent with the language contained therein.

11.  Defendants admit the allegations of paragraph 11 of the Complaint to the extent
they allege that Plaintiff may have “attempted” to mitigate the alleged damages and have re-let the
Property, but lack knowledge or information sufficient to form a belief as to the truth of whether
Plaintiff’s efforts were commercially reasonable.

12.  Defendants lack knowledge or information sufficient to form a belief as to the truth
of allegations of paragraph 12 of the Complaint as to Defendant Elephant, Inc. and, therefore,
denies those allegations. Defendants deny the allegations of paragraph 12 of the Complaint to the
extent they pertain to or relate to Defendant Gaines.

FOR A SECOND DEFENSE

13.  Pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure, Plaintiff’s

Complaint should be dismissed as to Defendant Gaines because Gaines was not the “tenant” on

15284381
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cither of the addenda executed after the initial term of the Lease Agreement had expired. Gaines
also did not sign either addenda in his personal capacity as a tenant or otherwise. Therefore, the
Lease Agreement as extended by the addenda cannot be enforced against Gaines as a tenant.

FOR A THIRD DEFENSE

14.  Defendants are entitled to a set-off against any amounts owed based upon certain
amounts owed to Defendants by Plaintiff. Defendants are entitled to a set off for the cost of a
repair to the grease trap that cost $70,000 that Plaintiff agreed to split with Defendants. Defen&aints
are entitled to a set off for the entire value of all personal property Defendants left at the Property
so that Plaintiff could re-let the Property immediately. The value of the personal property is
significant and will be determined.

WHEREFORE, HAVING FULLY RESPONDED to the allegations of the Plaintiff’s
Complaint, Defendants request the Court enter its order for the following relief:

A, Dismissing all claims against defendant Gregory Gaines also known as Ken Wood
with prejudice.

B. Determining the amount of setoff to which Defendants are entitled from Plaintiff
and reducing any award due to Plaintiff by the amount of said setoff.

C. Requiring Plaintiff to demonstrate that it has mitigated its damages in 2

commercially reasonable manner.

D. Dismissing this action against Elephant, Inc.
E. Awarding Defendants their costs and attorneys’ fees in defending this action.
F. For such other and further relief as the Court deems just and proper.

4
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Dated: July 7, 2017

1528438v1

Respectfully submitted,

MCNAIR LAW FIRM, P.A.

By

0011

Paul D. Harrill

Paul D. Harrill

pharrill@menait.net

1221 Main St., Suite 1800 (29201)
P.O. Box 11390 (29211)
Columbia, South Carolina

Tel. (803) 799-9800

Fax. (803) 753-3278

Attorneys for Defendants
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
Frontage Road Associates, Inc., ) C. A. No. 2017-CP-23-02918
also known as Frontage Road, Inc.,, )
)
Plaintiff, )
)
v. )
) MOTION TO TRANSFER
Elephant, Inc., and Gregory Gaines ) CASE TO NON-JURY DOCKET
also known as Kenwood Gaines, )
)
Defendants. B )

TO: O.W.BANNISTER, ATTORNEY FOR THE PLAINTIFF:

The Defendants hereby move that this case be transferred by the Court from the jury docket

the to the non-jury trial docket.

The basis for this motion is that Plaintiff has never served upon the Defendants a written
demand or request for a jury trial at any time in this litigation and certainly not within the time
period set forth in Rule 38(b) SCRCivP: “not later than 10 days after the service of the last pleading
directed to [an] issue [triable of right by a jury].” “The failure of a party to serve a demand [for
jury trial] as required by this rule and to file it as required by Rule 5(d) constitutes a waiver by him

of trial by jury.” Rule 38(d) SCRCivP.

Therefore, Defendants request that this matter be transferred to the non-jury trial docket

where it should rightfully reside.

Respectfully submitted,
Burr & Forman, LLP
Post Office Box 11390
Columbia, South Carolina 29211
(803) 799-9800
By: & Paul D. Harrill
June 18, 2019 Paut D. Harrill (SC Bar No. 15268)
Columbia, South Carolina Attorneys for the Defendants

1984081vi

0012

INOYL1O3T3

f

-
~

STUANTTHD - Wd bZ:Z 84 Unr 6107 AT ATTY

81620£2dD.10Z#3S T - SYId NCWWOO -





AFFIRMATION OF CONSULTATION

I hereby affirm that [ have co
and have attempted in good faith to

1984081 v}

mmunicated with Plaintiff’s counsel prior to filing this motion
resolve the matter contained in the motion.

s/ Paul D, Harrill
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STATE OF SOUTH CAROLINA,
IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

I'rontage Road Associates, Inc.

THIRTEENTH JUDICIAL CIRCUIT
Plaintiff(s)

VS, AFFIDAVIT OF SERVICE

Elephant, Inc. & Gregory Gaines a/k/a

FILENO: 2017-CP-23-02918
Ken Wood

Defendant(s). ) ' ' -
PERSONALLY PREPARED BEFORE ME, the undersigned deponent, who being duly swormn

says that (s)he servedthe Summons and Complaint in this action
(Describe document(s) served)
on - Elephant, Inc., - by delivery to
(Name of party served)
Ul Elephant, Inc. personally;
(Name of party served)
] __p ~ the o of the party served,
(Name of person served) (Note relationship to party)

and a person of discretion residing at the residence of the party served;

X Scott Gaines, the  Office Manager of Elephant, Inc. -
(Name of person served) (Title) (Name of corporate party served)
and leaving with [{(him) [J(her) a copy at 800 Bush River Road, Suite B
(Street address)
in Columbia o Lexington County, South Carolina,
(City or Town) County
on ~ May9,2017 at 11:16 ~ o’clock AM

that deponent knows the person so served, and that deponent is not a party of this action, is not less

than eighteen (18) years of age and has no interest therein or connection therewith.

(] Unable to locate and serve the above process on the defendant after diligent efforts to do so.

The process is returned unexecuted.

Sworn to and Subscribed before me

tis _|()  dayof MAy . 20|77

)

)

— | )
_;t_\.az/ UJ/(/ %
)

)

_// ,/’u/,/?//,_{

S1gﬁ‘ature of Deponent

*for South Carolina

My Commission expires _C_—)/ 12 /_Z_Z,

Entered in the Sheriff’s Service Book on

SCCA 402 (Revised 12/07)
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STATE OF SOUTH CAROLINA, )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE )
)
Frontage Road Associates, Inc. ) THBTEENTH_ JUDICIAL CIRCUIT
Plamtlff(s) )
VS. ) AFFIDAVIT OF SERVICE
)
Elephant, Inc. & Gregory Gaines ak/a ) FILE NO: 2017-CP-23-02918

Ken Wood

Defendant(s). )
PERSONALLY PREPARED BEFORE ME, the undersigned deponent, who being duly swormn

says that (s)he served the ~ Summons and Complaint ) in this action
(Describe document(s) served)
on - Gregory Gaines a/k/a Ken Wood, n by delivery to
(Name of party served)
) (— Gregory Gaines a/k/a Ken Wood personally;
(Name of party served)
Ol S N — of the party served,
(Name of person served) (Note relationship to party)

and a person of discretion residing at the residence of the party served;

Scott Gaines, the Office Manager of Elephant, Inc.
(Name of person served) (Title) (Name of corporate party served)
and leaving with DX (him) J(her) a copy at 800 Bush River Road, Suite B
(Street address)
in Columbia - - ~ Lexington County, South Carolina,
(City or Town) County
on May 9, 2017 at 1m:16 o’clock AM

that deponent knows the person s0 served, and that deponent is not a party of this action, is not less

than eighteen (18) years of age and has 1o interest therein or connection therewith.

[] Unable to locate and serve the above process on the defendant after diligent efforts to do so.

The process is returned unexecuted.
[t
\//J]/ P // “

‘-tbnamrc of Deponent

Swomn to and Subscribed before me

tlus \Q _ dayof _M]\(,) C 2017
I.fj’ = f{f/lL/L

'/ Nm rv Publr or South Carolina

My Commission expires S / 16 / 7l

Entered in the Sheriff’s Service Book on

SCCA 402 (Revised 12/07)
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STATE OF SOUTH CAROLINA
COURT OF COMMON PLEAS

)
)
COUNTY OF GREENVILLE y 2017-CP-23-02918
) { N ' T ‘?I\Y:, y
) WU ST
FRONTAGE ROAD ASSOCIATES, INC.)
PLAINTIFF)
va. y TRANSCRIPT OF RECORD

)
ELEPHANT, INC., ET AL )

DEFENDANTS)

August 28, 2019
Greenville, South Carolina

BEFORE:

THE HONORABLE ROBIN B. STILWELL, Judge.

APPEARANCE S:

OSCAR W. BANNISTER, ESQ.
Attorney for the Plaintiff

PAUL D. HARRILL, ESQ.
Attorney for the Defendants

APRIL HERRCN
official Court Reporter
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THE COURT: Good afternoon, hope everybody is
well. Okay, let's call to bar the case of Frontage
Road Associates vs. Elephant, Inc., that's
5017-CP-23-2218. It appears to be a motion to
transfer the case to the nonjury roster; is that
correct?

MR. HARRILL: That's correct, Your Honor.

THE COURT: Okay, ves, sir.

MR. HARRILL: Whenever you're ready.

THE COURT: 1I'll be happy to hear from you. I'm
gsitting on go.

MR. HARRILL: All right then, we'll do it. Your
Honor, I'm Paul Harrill, I represent the Defendants
in the case. And it's our motion to transfer to the
nonjury roster. This is really a very simple motion
so I really won't take very long. Your Honor, Rule
18, you know, provides everyone in a civil case the
right to a jury trial. But importantly, if you
read -- and I got a copy of the rule, I know you know
them but if you'd like to have a COpPY of the rule to
look at, I can hand it up.

THE COURT: I'm good for now.

MR. HARRILL: Okay.

THE COURT: I'm good for now. I might take you

up on it later, though.

0018






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A

MR. HARRILL: Yes, sir. Rule 38 says everybody
has a right to a jury trial for those triable by a
jury. But critically, 38{a) says, Unless a jury
trial be waived.

Then Subsection(d) of Rule 38 talks about
waiver. And it says, The failure to do what is
required in Section 38(b), constitutes a waiver.

and the requirement is very simple. In order to
demand a jury trial, you must serve upon the other
party, a written demand for a jury trial. and you
can do -- it needs to be done at the commencement of
the action, as it says in the rule there. And you
can, you know, as usual, put it in a pleading. You
can file it as a separate document if you want to.
Just call it demand for jury grial. But the rule
requires that it be served on the other party, no
ljater than ten days after the service of the last
pleading directed to such issue. So, the pleadings
have been closed for a long time in this case, Your
Honor. And there has never peen a written demand for
a jury trial served in the case.

The interesting thing in this case, I guess, in
our involving time, we now use the electronic filing.
I'm not sure we're positive how the case got on the

jury docket but we believe that Mr. Bannister's
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assistant, when she was filing the case tO initiate
it, there may be a boX somewhere that says jury or
nonjury. That's a ministerial act, Your Honor. and
that document and that notice is not served on the
Defendant.

The rules relating to -- and the policy and
procedure rules relating to electronic filing, number
four, talks about electronic service. And it's very
clear, just like in the filing of the summons and
complaint, the gimple filing of a summons and
complaint, electronically, is not service on the
other party. And that makes sense because the other
party hasn't made an appearance yet SO they don't get
it. You still got to -- just 1ike in the old days,
go out and serve the party, pursuant to Rule 4, with
the summons and complaint.

In this case, the summons and complaint were
gserved, no other document were gerved that contained
any demand for a jury trial. So, there's been no
written demand for a jury trial ever made in this
case. And certainly, not a timely one made. Which
would have been within ten days of the service of the
last pleading.

So, Your Honor -- and I've got the summons and

complaint here but I don't think it's contested that
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there's no demand- -

THE COURT: Yeah, I was just looking at it.

MR. HARRILL: -- in the complaint or my answer
to the complaint.

So, Your Honor, since there was no demand served
and no written demand for jury trial served, this

cagse should properly be transferred to the noniury

trial roster.

THE COURT: Okay.

MR. HARRILL: Thank you.

THE COURT: Mr. Bannister.

MR. BANNISTER: Thank you, Your Honor. May it
please the court, Judge?

THE COURT: Yes, sir.

MR. BANNISTER: It's kind of a new wrinkle
because after the civil rules were passed, we went
into mandatory e-filing. E-filing there are
designations to be on jury or nonjury. I have a copy
of the pertinent portions, which I have marked.

Which destinate with the filing, that it was selected
and put on the jury. Mr. Harrill was served,

My. Harrill's client was gerved with the complaint
and this matter has been on the jury roster, since as
far as I can tell, over a year. We've had an order

that both agreed to then and admitted a scheduling
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order for the jury terms. So, if the purpose of the
rule is to put him on notice that it's on the jury
roster, he has certainly had much notice that it's on
the jury roster.

There is case law, Judge, that the fact that he
did not get notice, particularly according to the
rule, does not give him a right to a nonjury trial.
And I'll hand up the case of Larry M. Patterson vs.
McNeill-Patterson, which is 2012-417. Although, it
was not designated in the Rule 38 manner, the
Patterson case says, A party's failure to make a
timely demand for a jury trial does not mean the
opposing party requires the right to have, as a
matter of law, a nonjury trial. So, he doesn't have
a right to it.

I would point out, Your Honor, that Rule 39 has
a provision that allows the court in its discretion,
even though a jury trial has not been requested,
according to Rule 38, to request a jury trial and
then it's up to the discretion of the Judge to put it
on the jury. And that's in Rule 3g. I did not file
a motion to put it on the jury roster because it's
already on the jury roster. But we may be marching
up the hill and marching back down again because if

you rule in his favor, then I would file a motion,
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under the circumstances, to put it pack on the jury
roster.

Your Honor, what he is saying is that we have
waived, in effect, our right to demand a jury trial.
Which is our right. A waiver, as the Court well
knows, is an intentional act. Certainly designated
in the e-filing to have it on the jury roster, does
not indicate that the Plaintiff waived its right to
have a jury trial.

So, I would say, Your Honor, it's kind of a
question of first impression regarding e-filing and
designated e-filing. But I don't think Mr. Harrill
would seriously argue that he's not been made aware
that it's been on the jury roster for a year.

THE COURT: Okay. All right. Fair enough.

Now, in getting ready for thie hearing, you
know, I can't see what you've shown me on the
e-filing because I've never e-filed a summons and
compliant. Other than in -- well, actually, I've
filed pleadings in federal court but never summons
and compliant in state court. As I looked at it and
I couldn't find any reference to a request for a jury
trial. And, you know, I thought, well, maybe that
consent scheduling order is going to tell the story.

Because generally speaking, parties don't enter a
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consent scheduling order on a nonjury trial with the
chief administrative judge. Although, that has
happened from time to time.

So, I'm going to ask y'all, as officers of the
court, and that is, what did you contemplate at the
time that you entered into a consent scheduling
order? That it would be a jury trial or that it
would be a nonjury trial? 2and again, as officers of
the court, not as posturing.

MR. HARRILL: Sure, Your Honor. Your Honor, I'm
not sure, honestly. And I'm not sure that's
relevant. But I don't know if I thought it was
nonjury or jury at that time. Certainly, later when
T realized it was definitely on the jury roster and
realized there was no demand, then that's when I
1ooked at the rule and said, wait a minute, they've
waived the right. Whether it is or isn't. So, it
should not be on the jury roster. But I cannot tell
you that I knew it was a jury trial. But I'm not
going to say that I looked at it and thought for sure
it was a nonjury either. I'm not sure I paid much
attention to that, gquite honestly, as far as what
roster it was on.

THE COURT: Okay. So, tell me this then, both

of you and I'll ask you, what's the respective
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prejudice to the Defendant for going to a jury trial
as opposed to the prejudice to the plaintiff for not
having a jury trial?

MR. HARRILL: Well, Your Honor, one of the
things that became, I think, relevant 18 there was
some comment made at some point that made it clear
that, to me, that maybe it was unintentional or I
took it the way it wasn't intended. But I understood
they were going to try to play on the passion and
prejudice of the jury because, you know, some might
say may client is a 1ittle bit unsavory. They may
say the same about the Plaintiff. You know, this
cage involves an adult entertainment business that
was renting property from the Plaintiff. And so, I
think they're going to try to use that to their
advantage. Of course, 1'11 fight it if that becomes
the case. But, you know, the prejudice to us would
be that they never demanded it and now they're trying
to get a jury trial at this late stage. And they
never demanded a jury trial.

THE COURT: Okay, Mr. Bannister, what's the
prejudice to the Plaintiff?

MR. BANNISTER: Well, Judge, let me ask you
first. My recollection is it has always been on the

jury roster. SO, it would have been teed up as 2a
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jury trial. Second, is the prejudice. The case is
going to involve some nonjury issues which will be
decided by the court anyway. It's a contract case,
which we allege is ambiguous, which it is. &and
therefore, there will be evidence presented outside
of the very terms of the contract as to the intention
of the parties.

As to his client being unsavory, You know, I
mean, he is what he is.

THE COURT: Well, he's probably no more unsavory
than your client's attorney.

MR. BANNISTER: I would certainly like to think
so, Judge. I would like to think so. But as far as
it would be relevant, then that's an igsue that comes
before the Court on the proper objection. I don't

know of any prejudice he would have. I mean, his.

THE COURT: Okay.

MR. BANNISTER: There are other issues that
probably will have to be decided -- if it remains on
the jury roster, would have to be decided by the jury
because there's a lot of conflict about the
appropriate measure of damages.

THE COURT: Okay.

MR. HARRILL: Your Honor, if I can just add--
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THE COURT: Yes, sir.

MR. HARRILL: Mr. Bannister's gratuitous comment
that this is an ambiguous contract, we would disagree
with that. Frankly, we think the critical issue in
this case is a legal issue and a law issue. But, you
know, I've taken two runs at it and two of your
colleagues have told me, no, not yvet, without any
explanation. And I understand how the system works,
Your Honor. 1It's difficult to get summary judgment.
But there's some issues on that. And it's not
ambiguous. But, you know, I don't know that -- this
is a very simple case. There's been no demand made
and, I think, that it's appropriate to be heard
nonjury. You know. And for them now to come in and
say we want a jury trial without having asked for it
properly and having, by the language of the rule,
waived it, I think it's prejudicial to us.

THE COURT: Okay. All right. Here's what I'm
going to do. I'm going to go back and look at the
rule and look at it very precisely. And this is how
I'm going to look at it. Understanding that
statutory law is strictly construed and those rules
are not strictly construed. 8o, there's a dreat
amount of discretion afforded to the court in

interpreting those rules. So, I'm going to look at

0027






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

it determine, okay, was the Plaintiff -- was the
Defendant on notice that it would be a jury trial by
and through operation and conduct of the case? And
if, in fact, you weren't on proper notice or
constructive notice, in the very least, what
prejudice is served on each party by either having a
jury trial or not a jury trial?

and I'll tell you, I'll project a little bit in
regard to that issue. I think that there's a time
honored right to jury trial guaranteed under the law
and guaranteed under the rules. And probably, the
tie goes to the jury trial, probably. But I'm going
to look at it a little bit more closely and I'll rule
by the end of the week, ckay. Thank you very much, I
appreciate it.

MR. BANNISTER: Thank you, Your Honor.

MR. HARRILL: Thank you, Your Honor.

(WHEREUPON, the proceedings were concluded.)
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