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STATEMENT IN REPLY

The Trial Court erred in finding that the relationship between Appellant and Respondent
was not a “special relationship” sufficient to invoke equitable indemnity. Even though she
prevailed in the ruling by the Trial Court, Respondent seems to undermine the Trial Court’s
Findings of Fact by restating her testimony on pages 1 through 7 of her Brief, presumably in an
effort to paint Appellant in an unfavorable light. Nonetheless, the Trial Court heard all of the
testimony in the trial, and made written Findings of Fact based upon its first-hand judgment of the
witnesses’ credibility. Order, pp. 1-2.

Quite simply, the Trial Court held that the Appellant Born Capital satisfied all elements of
the equitable indemnity cause of action against the Respondent except the “special relationship”
element. Specifically, the Trial Court found “that Born Capital was not at fault for Danielson’s
damages; that Born Capital’s settlement with Danielson was bona fide, with no fraud or collusion;
and that its settlement was reasonable given the facts and circumstances.” (Order at p. 3)
(emphasis added). Additionally, the Trial Court found that Born “satisfied the elements discussed
in the Griffin and Addy cases” and confirmed that Born’s damages in equitable indemnity were
“in the aggregate amount of $120,213.98.” Order at pp. 3-4 (emphasis added).

The Trial Court erred when it limited its analysis to the relationship between Born and
Respondent solely as one “between an employer and spouse of an employee.” Order at p. 5.
Instead, the Trial Court should have continued its analysis into the relationship between Appellant
and Respondent as “Lease Guarantor and Lessee.” An analysis of the relationship as Lease
Guarantor and Lessee would have revealed that the Appellant’s damages were a foreseeable

consequence of the Respondent’s wrongful abandonment of the Lease, and that the relationship





between Lease Guarantor and Lessee is substantial and must be recognized as a “special
relationship” to satisfy that element of an equitable indemnity claim.

As the Court of Appeals recognized in Walterboro Community Hospital v. Meacher, 392
S.C. 479, 709 S.E.2d 71 (Ct. App. 2011): “‘In an action in equity tried by a judge alone, the
appellate court may find facts in accordance with its view of the preponderance of the evidence.’
Goldman v. RBC, Inc.,369 S.C. 462,465, 632 S.E.2d 850, 851 (2006). ‘However, this broad scope
of review does not require the appellate court to disregard the findings made below.”” Meacher,
392 S.C. at 484, 709 S.E.2d at 73 (emphasis added).

As an example of her curious effort to relitigate the Findings of Fact which supported a
conclusion in her favor below, Respondent argues that “[t]he record is replete with credibly stated
instances of bad acts by Tyler and members of the Haworth family in the negotiation and execution
of this lease.” Brief of Respondent at 12. Along those same lines, Respondent repeatedly and
improperly asserts that her signature was “forged” by her then-husband Tyler Beauregard, without
even asking the Trial Court to consider any such finding at trial. Needless to say, the Trial Court
never went along with Respondent’s attempt to characterize her then-husband’s actions as forgery.
Moreover, the Trial Court specifically considered all evidence and testimony and found that
Appellant had no fault whatsoever in the wrongful abandonment of the lease by Respondent and
her then-husband.

In sum, Respondent’s mischaracterizations and other efforts to relitigate the Trial Court’s
findings of fact are pointless when those “credibly stated instances” were simply witness
statements that were rejected by the Trial Judge in his written order. This is especially the case
considering that the limited challenges Appellant asserts to the written Findings of Fact. Rather

than responding to Respondent’s lengthy and pointless mischaracterizations, Appellant instead





relies upon the Trial Court’s Findings of Fact, Order at pp. 1-2, and Appellant incorporates herein

the Statement of the Case and Background sections of the Brief of Appellant, at pp. 1-4.

STANDARD OF REVIEW

Appellant incorporates its Standard of Review section set forth in the Brief of Appellant,
at p. 5. The Trial Court’s Order must be reversed because it disregarded this special relationship

and failed to properly order equitable indemnity in favor of the Appellant.

ARGUMENT IN REPLY

THE RELATIONSHIP BETWEEN LEASE GUARANTOR AND LESSEE CONSTITUTES A
SPECIAL RELATIONSHIP TO SUPPORT A CLAIM OF EQUITABLE INDEMNITY

a. Respondent Knew that the Lease was in Place before Moving into the Residence,
and Admitted that she was a Party to that Lease.

At trial, Respondent admitted that she knew there was a lease before moving in. Tr. at 129
lines 1-3. She testified on cross-examination: “Q. Okay. But you agree that you were in the you
were in this lease with Mr. Danielson now? A. Yes. I was in the lease.” Tr. at 131, lines 121-23.

Thus, Respondent was a Lessee who was actually living in the leased residence, and her
testimony confirms the relationship between her and the Lease Guarantor. In her Brief,
Respondent continues to focus on the fact that she was married to an employee of the Lease
Guarantor, and she suggests that is the only connection between her and Appellant. Respondent
frames her argument by stating that “Born seeks to establish new precedent in South Carolina by
finding the existence of a special relationship for equitable indemnification purposes simply and
solely because someone is married to one of its employees. While this measure seems extreme in
any situation and would hardly engender good familial relationships, to apply it here would stretch
the bounds of legal and equitable reason given the relationship claimed is built on a fraudulent act

by Born.” Respondent’s Brief at 9.





Respondent misapprehends and mischaracterizes Appellant’s entire argument regarding
the gravity of the relationship between Lease Guarantor and Lessee. As stated in the Brief of
Appellant at p. 10, “[t]he Trial Court missed the mark in characterizing the relevant relationship
between Born and Respondent as a ‘relationship between an employer and the spouse of an
employee’ when the Court found that relationship ‘falls short of the standard of a special
relationship required for liability under equitable indemnity.””” Order at p. 5.

The Trial Court recognized that the Respondent’s marriage to Appellant’s employee
provided some significant connections between them, but the Trial Court erred by stopping its
analysis at that level. In reaching its conclusion, perhaps the Trial Court determined that it was
not foreseeable that an employee’s spouse would be obligated to indemnify the employer when
the lease was abandoned. An analysis of that relationship as one of a Lease Guarantor and a
Lessee, however, would have revealed that as a Lessee, the Respondent had control over the
wrongful abandonment of the lease, and that wrongful abandonment of the lease foreseeably
caused Appellant’s damages, which were acknowledged by the Trial Court. Order at p. 5.

Appellant guaranteed payment of the lease for the Respondent’s home, and Respondent’s
abandonment of that lease predictably, thus foreseeably, resulted in the Appellant’s payment to the
Landlord. Respondent’s liability for equitable indemnity in this instance does not “rest on mere
possibilities. The [Respondent must] be charged with ‘that which is [predictable] or that which
[could be] expected to happen.’” Young v. Tide Craft, Inc., supra, 270 S.C. at 462-63, 242 S.E.2d
at 675-76.

Respondent next looks to the comments of the Trial Judge at the conclusion of the trial,
and suggests that the Judge rejected equitable indemnity based on the fact that Respondent’s

husband signed the lease on her behalf. In her Brief, Respondent uses ellipses when quoting the





Trial Judge as follows: “As the Trial Court clearly stated: “I don’t think she was knowingly a
party to the lease agreement ... under the issue of equitable indemnification I just don't find that
special relationship exists.” Brief of Respondent at pp. 10-11 (citing Tr. p. 224, lines 7-11).

But the ellipses in that quote eliminate a very significant point which actually changes the
nature of the Judge’s statements. A full recitation of the Trial Judge’s statements is necessary to
illustrate this point:

“MR. FLYNN: Is there a Ruling as to whether Ms. Beauregard was
a party to that lease agreement?

THE COURT: I think she was a party to the lease agreement, but I
think that was whatever it was. I don't think she was knowingly a
party to the lease agreement. She certainly was in the property.
Okay? Under the issue of equitable indemnification I just don't find
that that special relationship exists. Okay?”

Tr. p. 224, lines 7-11.

The Trial Judge’s full response quoted above is different than the Respondent’s suggested
version. In the full context of that colloquy, the Judge stated that Respondent was a party to the
Lease. He added that he did not think that she was knowingly a party, presumably because her
then-husband signed on her behalf. He then summarized his holding that she was a party to the
lease because “[s]he certainly was in the property.” Id. The Judge then shifted to the issue of
equitable indemnification, and simply reaffirmed his previous statements in the transcript in which
he found that the special relationship did not exist. Tr. p. 220, line 18 through p. 221, line 3.

The Trial Judge had stated earlier in his post-trial comments that the relationship between
an employer and an employee’s spouse did not constitute a special relationship that would support
equitable indemnity. “What I’'m going to find as a matter of law is that while there was a clear
special relationship between Mr. Beauregard and his employer, Born Capital, I find that there is

no such relationship as it relates to Ms. Beauregard. She solely is the wife of the employee. 1don’t





find that that in and of itself constitutes a special relationship such that indemnification should
apply, equitable indemnification should apply. Okay? That’s my finding as it relates to Ms.
Beauregard.” Tr. p. 220, line 18 through p. 221, line 3 (emphasis added).

In the exchange quoted by Respondent in her Brief, the Judge answered counsel’s question
affirmatively, stating his holding that Respondent was a party to the Lease. His remaining
comments quoted by Respondent are more accurately interpreted to state that being a party to the
lease was not enough to support equitable indemnity, because he found that a special relationship
did not exist.

The Trial Court erred by focusing solely on that spousal relationship instead of recognizing
foreseeability as the basis of the special relationship between a Lease Guarantor and a Lessee.

1 find as a matter of law that the relationship between an employer
and the spouse of an employee falls short of the standard of a special
relationship required for liability under equitable indemnity and
that the evidence in the record demonstrates clearly that the
relationship between Born Capital and Caroline Beauregard is too
far removed and too attenuated to constitute the special relations
required by South Carolina jurisprudence. Accordingly, Born

Capital’s claim for equitable indemnity against Caroline Beauregard
must be dismissed.

(Order at p. 5) (emphasis added).

That is the specific error that is the subject of this appeal. It is Appellant’s position that
the law of South Carolina recognizes the foreseeability of a guarantor’s payment when a lessee
abandons a lease. Because Respondent is a party to the Lease, by her own admission (Tr. p. 131
lines 21-23), and by application of statute (Order at p. 1), she is obligated by the Lease and is liable
for her actions in violation of that Lease. The Lease indicated that the Guarantor would have to
pay if the Lessees wrongfully abandoned the Lease. (R. p. ). The Trial Court found that

Respondent was liable for her wrongful abandonment of that Lease (Order p. 4). Under South





Carolina law, Respondent is also liable for the natural and foreseeable consequences of that
wrongful abandonment.

The standard by which foreseeability is determined is that of looking

to the “natural and probable consequences” of the complained of act.

... While it is not necessary that the actor must have contemplated

or could have anticipated the particular event which occurred, . . .

liability cannot rest on mere possibilities. The actor cannot be

charged with “that which is unpredictable or that which could not be
expected to happen.” . . .

Young v. Tide Craft, Inc., supra, 270 S.C. at 462-63, 242 S.E.2d at 675-76 (citations omitted).

The Trial Court found that “Born Capital was damaged by having to pay a reasonable
settlement to Danielson for damages that were the fault of the Beauregards.” Order at p. 5.
Because those damages suffered by the Appellant were the natural and probable consequences of
the wrongful abandonment by the Respondent, she is liable to Appellant under principles of
equitable indemnity.

b. South Carolina Law Supports the Recognition of Lease Guarantor and Lessee as a
Special Relationship in the Equitable Indemnity Context

Respondent next contends that, because her wrongful abandonment of the Lease was
directed toward the Landlord and not the Guarantor, equitable indemnity is not allowed, and she
escapes liability for the consequences suffered by the Guarantor. In support of this argument,
Respondent incorrectly suggests that equitable indemnity is solely limited to situations in which
the indemnitor actually carries out some negligent act toward the indemnitee. Although
Respondent seeks refuge for her position in Town of Winnsboro v. Wiedeman-Singleton, Inc., 303
S.C. 52,398 S.E.2d 500 (Ct. App. 1990), there is no such limitation found in that case.

While the Court of Appeals acknowledged that the indemnitor directed its negligent act
against the indemnitee in the Town of Winnsboro case, the Court neither recognized nor

contemplated such a limitation in that holding. /d. In fact, Respondent cites to no authority
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indicating that carrying out a negligent act against the indemnitee is the only way to establish a
special relationship. There is no such authority, because such a limitation would be inconsistent
with the other South Carolina cases applying equitable indemnity principles.

Indeed, four years after the Winnsboro decision, the South Carolina Supreme Court held
that a similar relationship gave rise to equitable indemnification even though the indemnitor’s
negligence was directed against the third party, not against the indemnitee. That 1994 decision
was First Gen. Servs. v. Miller, 314 S.C. 439, 445 S.E.2d 446 (1994). In that case, Servicemaster
allegedly failed to properly restore the third-party homeowners’ property, but the Supreme Court
nonetheless recognized a special relationship between First General Services, as the general
contractor, and Servicemaster, as the subcontractor. That special relationship finding permitted
First General to recover from Servicemaster under equitable indemnity.

Instead of narrowing the availability of equitable indemnity, the First General Services
Court broadened the doctrine. The Court held that the analysis is not against whom the negligence
was directed, but is instead “if one person is compelled to pay damages because of negligence
imputed to him as the result of a tort committed by another, he may maintain an action over for
indemnity against the person whose wrong had thus been imputed to him; but this is subject to the
proviso that no personal negligence of his own has joined in causing the injury.” First General
Services, 314 S.C. at 443, 445 S.E.2d at 448 citing Addy v. Bolton, 257 S.C. 28, 34, 183 S.E.2d
708, 710 (1971).

In fact, the First General Services Court even clarifies this point further when it reaches
back to the Court of Appeals’ opinion in Town of Winnsboro to confirm that “[t]he right is created
by operation of law ‘in cases of imputed fault or where some special relationship exists between

the first and second parties.”” First General Services, 314 S.C. at 443, 445 S.E.2d at 448 citing





Town of Winnsboro, 303 S.C. at 57, 398 S.E.2d at 503 (emphasis added). The “or” in the above-
quoted sentence establishes that there can be equitable indemnity based on imputed fault, as in
Town of Winnsboro, or equitable indemnity based on a special relationship, such as the one
presented in the instant case between a Lease Guarantor and a Lessee. Id.

The broadening, rather than narrowing, of the bases for equitable indemnity continued in
Vermeer Carolina’s Inc. v. Wood/Chuck Chipper Corp.,336 S.C. 53, 60, 518 S.E.2d 301, 305 (Ct.
App. 1999). “Traditionally, courts have allowed equitable indemnity in cases of imputed fault or
where some special relationship exists between the first and second parties.” Id. (emphasis added).

Respondent’s reliance on South Carolina Elec. & Gas Co. v. Utilities Const. Co., 135
S.E.2d 613, 244 S.C. 79 (1964) is misplaced, because that case involved a contractual indemnity
clause, rather than an analysis of equitable indemnity principles or the special relationship required
therein. However, in Stuck v. Pioneer Logging Machinery, Inc., 279 S.C. 22, 24,301 S.E.2d 552,
553 (1983), the South Carolina Supreme Court adopted a broad view under the treatises, and did
not contemplate any limitation or requirement of imputed fault: “[A] right of indemnity exists
whenever the relation between the parties is such that either in law or in equity there is an
obligation on one party to indemnify the other, as where one person is exposed to liability by the
wrongful act of another in which he does not join.” citing 41 Am.Jur.2d Indemnity § 2 (1968); 42
C.J.S. Indemnity § 21 (1944).

Thus, Respondent’s suggestion that the application of equitable indemnity is somehow
limited or restricted by language regarding the imputation of negligence, and her suggestion that
negligence must be directed at the indemnitee, are simply not consistent with the variety of cases
applying equitable indemnity in South Carolina. Instead, South Carolina Courts have “note[d] that

the modern trend concerning the right to indemnity is to look to principles of equity. According





to equitable principles, a right of indemnity exists whenever the relation between the parties is
such that either in law or in equity there is an obligation on one party to indemnify the other, as
where one person is exposed to liability by the wrongful act of another in which he does not join.”
Vermeer Carolina’s Inc. v. Wood/Chuck Chipper Corp., 336 S.C. at 60-61, 518 S.E.2d at 305
citing Stuck, 279 S.C. at 24, 301 S.E.2d at 553.

The United States Supreme Court has also recognized the broad principle that a guarantor
may expect reimbursement from the debtor for whom the guarantor paid. “Traditionally sureties
compelled to pay debts for their principal have been deemed entitled to reimbursement, even
without a contractual promise such as the surety here had. And probably there are few doctrines
better established than that a surety who pays the debt of another is entitled to all the rights of the
person he paid to enforce his right to be reimbursed.” Peariman v. Reliance Ins. Co., 371 U.S.
132, 136-37, 83 S. Ct. 232,235, 9 L. Ed. 2d 190 (1962) (footnotes omitted), superseded by statute
according to In re: Climate Control Mechanical Services, Inc., 570 B.R. 673 (Bankr. M.D. Fl.
2017). Further, this longstanding principle has been widely accepted in legal treatises:

Irrespective of the existence of an express contract of indemnity it
is an established rule of law, based on equitable considerations, that
where one person is in the situation of a mere surety for another,
whether he became so by actual contract or by operation of law, and
pays or is compelled to pay the debt which the other in equity and
justice ought to have paid, or extinguishes it so that it is no longer a
debt against the other, he is entitled to relief against the other, who
was in fact the principal debtor; that is, the law in such cases implies
a promise on the part of the principal to reimburse the surety for the
amount paid.

74 Am.Jur.2d Suretyship to Treaties § 171, at 120 (1974) (footnotes omitted).
Because of Appellant’s special relationship with Respondent as Lease Guarantor who paid
on her behalf and had no fault in the Respondent’s wrongful abandonment of the Lease,

Respondent is liable to Appellant.
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CONCLUSION

The Respondent was at fault for the breach of this Lease, and Appellant paid as a
consequence of that breach, even though Appellant had no fault. The equitable indemnity relief
sought by Appellant is a common-sense solution which prevents the Respondent from evading
liability for her wrongful conduct.

It was foreseeable that Respondent’s wrongful abandonment of a lease would incur
damages to the Appellant as Lease Guarantor. This foreseeability fully supports the recognition
of the Lease Guarantor’s relationship to a Lessee as a “special relationship” necessary to invoke
Respondent’s equitable indemnity obligation to Appellant.

For these reasons, the Trial Court’s Order must be reversed to the extent it failed to
recognize this special relationship and failed to grant equitable indemnity to the Appellant Born
Capital. The Trial Court must be instructed to enter judgment in favor of Appellant and against
the Respondent in the amount of $120,213.98, with interest at the Judgment Rate accruing until
the judgment is satisfied in full.

Respectfully Submitted,

POPE FLYNN, LLC

Ly,

R. Patrick Flynn, SC Bar # 65599
Michael W. Allen, SC Bar # 101996
P.O. Box 70

Charleston, South Carolina 29402
pflynn@popeflynn.com
mallen@popeflynn.com

Phone: (843) 790-9570

Fax: (803) 354-4899

Attorneys for Appellant

Charleston, South Carolina

August 17, 2020
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The undersigned certifies that in the above-captioned matter, on this date, the Initial Reply
Brief of Appellant and the Certificate of Service were served upon the counsel for Respondent set
forth below. This service was accomplished by sending these documents by email, as authorized
by the Order of the Supreme Court dated March 20, 2020 (as amended) entitled: Operation of the
Appellate Courts During the Coronavirus Emergency.

Counsel for Respondent: Julia P. Copeland

Email Address: jeopeland@lawyershmp.com

By:
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R. Patrick Flynn, SC Bar # 65599
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Charleston, South Carolina

August 17,2020
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