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STATEMENT OF ISSUES ON APPEAL

Did the circuit court err in finding that Drico Fuller’s testimony satisfied the service of
process requirements under Rule 4 of the South Carolina Rules of Civil Procedure?

Did the circuit court err in accepting Fuller’s testimony at face value notwithstanding a
lack of evidentiary support and factual contradictions between this testimony and the
proof of service supporting the default judgment?

Did the circuit court err in refusing to permit Trustgard to conduct discovery on the issue
of service of process?

Did the circuit court err in ruling that the judgment should not be set aside for mistake,
inadvertence, surprise, or excusable neglect, or fraud due to Graham’s counsel Smith’s
pre-suit conduct and failure to notify Trustgard of the default judgment?

Did the circuit court err in failing to find that Trustgard had presented a meritorious
defense?





STATEMENT OF THE CASE

Terence Graham (“Graham’) commenced this personal injury lawsuit by filing a summons
and complaint on January 23, 2017. (R., p. 034, Compl.). The complaint alleged that Graham was
injured in a one vehicle accident on January 29, 2014, while riding as a passenger in a commercial
truck driven by Johnnie Williams Foster (“Foster”). (Id.) The truck was insured by Trustgard
Insurance Company (“Trustgard”). (R., p. 108, Trustguard’s Mot. To Int. and Mot to Set Aside,
Feb. 22, 2019). Both Foster and Graham were employees of the owner of the truck, Full Logistics,
Inc. (“Full Logistics™). (R., p. 008, Order of Damages by Way of Default, entered July 24, 2018).

An Order of Default was entered against Full Logistics based upon service of process on
Bridget Fuller, wife of Drico Fuller, the registered agent of then-dissolved Full Logistics. (R., p.
006, Order of Default Against Full Logistics, entered May 15, 2018); (R., p. 135, Exh. A to
Trustguard’s Memo Supp. Of Mot. To Intervene and Set Aside, Apr. 15, 2019). After an
undefended damages hearing, an Order of Damages by Way of Default granted Graham judgment
against Full Logistics in the amount of $2,843,349.73. (R., p. 008, Order of Damages by Way of
Default, entered July 24, 2018).

On October 11, 2018, Graham’s attorney sent Trustgard a time limited demand seeking
policy limits of $1,000,000. (R., p. 116, Trustgard’s Memo, Apr. 15, 2019). Trustgard retained
counsel to represent Full Logistics and separate counsel to represent its own interests. Counsel for
Full Logistics filed a Motion to Vacate and/or Set Aside the Judgment for Default Damages. (R.,
p. 066, Mot. to Vacate, Nov. 29, 2018). A hearing was held on this Motion to Vacate. (R., p. 332,
First Motions Hr’g Tr., Jan. 8, 2019). Drico Fuller, the registered agent for Full Logistics,

appeared at the hearing and testified that he — not Bridget — was personally served. (R., p. 341,





First Motions Hr’g Tr., p. 10, lines 11-19). Ultimately, the hearing was continued. (R., p. 347,
First Motions Hr’g Tr., p. 16, lines 19-20).

Trustgard filed a Motion to Intervene and a Motion to Set Aside the Default Judgment,
followed by a supporting memoranda. (R., p. 108, Trustgard’s Motion, Feb. 22, 2019); (R., p.
116, Trustgard’s Memo, Apr. 15, 2019); (R., p. 298, Trustgard’s Supp. Memo, Jun. 28, 2019). A
hearing was held on this Motion before the Honorable Robin Stilwell (R., p. 350, Second Motions
Hr’g Tr., April 24, 2019). Eventually Judge Stilwell notified the parties by letter of his decision
to grant Trustgard’s Motion to Intervene for the purpose of posing its Motion to Set Aside the
Default, but deny Trustgard’s Motion to Set Aside the Default. (R., p. 303, Stillwell Letter, dated
July 3, 2019). Judge Stilwell requested a proposed order from counsel for Graham. (Id.). Prior to
the Order being issued, Trustgard filed a Motion to Stay a Formal Ruling requesting the ability to
conduct discovery into the circumstances of service of process. (R., p. 304, Trustgard’s Mot. to
Stay, Jul. 18, 2019).

The Order sub judice was filed by Judge Stilwell granting the Motion to Intervene,
denying the Motion to Set Aside the Default, and denying Trustgard’s Motion to Stay. (R., p. 023,
Order, entered Aug. 9, 2019). On September 6, 2019, Trustgard’s Notice of Appeal was timely
served and filed.

This brief of Appellant follows.

STATEMENT OF FACTS

L Relevant Background
At the time of the accident at issue, Full Logistics was operating as a commercial trucking
company based in Greenville County. (R., p. 116, Trustgard’s Memo, Apr. 15, 2019). It was

administratively dissolved by the S.C. Secretary of State’s Office on June 22, 2015. (R., p. 135,





Exh. A to Trustgard’s Memo, Apr. 15, 2019). Drico Fuller was the sole shareholder of Full
Logistics, and the company had no other officers or agents. (R., p. 116, Trustgard’s Memo, Apr.
15,2019). The Secretary of State’s records reflect that Drico Fuller was the Registered Agent for
the company with an address of 213 Westfield Street in Greenville. (R., p. 135, Exh. A to
Trustgard’s Memo, Apr. 15, 2019).

The single vehicle motor vehicle accident occurred on January 29, 2014. (R., p. 034,
Compl.). Trustgard issued a Policy of Insurance to Full Logistics, subject to all terms and
conditions, which was in effect at the time of the accident. (R., p. 116, Trustgard’s Memo, Apr.
15, 2019). Graham’s Complaint alleges he was a “passenger” in a 2000 Volvo Truck owned by
Full Logistics and being operated by Foster, which was travelling on Interstate 95 in Dorchester
County in wintry weather conditions when it jackknifed off the road and hit a guardrail. (R., p.
034, Compl.). The complaint alleges that Foster was an employee or agent of Full Logistics. (Id.).
Although the complaint omits the fact that Graham was also an employee of Full Logistics, (id.),
the Order of Damages by Way of Default establishes that Graham was in fact an employee of Full

Logistics. (R., p. 008, Order, entered July 24, 2018).

II. Pre-Suit Communication Between Graham and Trustgard

Trustgard was notified of the accident on January 31, 2014, two days after it took place,
and immediately began an investigation. (R., p. 116, Trustgard’s Memo, Apr. 15, 2019). On or
about March 3, 2014, Trustgard received a letter of representation and a spoliation letter from
Graham’s attorney, Brian Smith. (R., p. 075, Exh. A to Full Logisitic’s Memo, Jan. 4, 2019). On
or about March 28, 2014, at Smith’s request, Trustgard made the tractor available for Smith to
inspect. (Id.). For the next two years, representatives of Trustgard had communications with

Smith or his office attempting to obtain information. (R., p. 116, Trustgard’s Memo, Apr. 15,





2019). Smith failed to provide requested medical documentation of Graham’s injuries, or other
requested information, including whether Graham was an employee of Full Logistics. (1d.).

On September 4, 2015, Drico Fuller replied to an email from Jon Barrett at Trustgard
confirming that Graham was an employee, among other details. (R., p. 116, Trustgard’s Memo,
Apr. 15, 2019). Barrett then requested documentation confirming Graham’s employment status,

but Trustgard did not receive any further reply from Fuller. (Id.)

I11. Service of Process

The complaint was filed on January 23, 2017, less than a week before the statute of
limitations would have expired. (R., p. 034, Compl.). According to an Affidavit of Service, Foster
was personally served at his home a week later. (R., p. 059, Aff. as to Foster, filed Apr. 30, 2018).
Foster filed and Answer and entered an appearance with privately retained counsel, Matthew Cox.
(R., p. 047, Answer, Mar. 15, 2017). Tellingly, neither Foster nor Cox ever tendered the lawsuit
to Trustgard or provided notice of the lawsuit to Trustgard.

Graham attempted to serve process on Full Logistics through its registered agent, Drico
Fuller. Karen Garrett, a process server hired by Graham’s counsel, provided an Affidavit of
Nonservice on April 30, 2017, describing unsuccessful attempts to serve “Drico M. Fuller as
Registered Agent for Full Logistics, Inc.” at 213 Westfield Street in Greenville on January 28,
2017, 31 Badger Street in Greenville on March 23, 2017, and 11 Cog Hill Drive in Simpsonville
on March 24, 2017. (R., p. 055, Garrett Aff. of Non-Service, filed Apr. 27, 2017). In another
Affidavit of Garrett, attached to her Affidavit of Service and made on April 20, 2017, Garrett

stated the following:

1. That on January 28" I attempted to service (sic) at 213 Westfield St.
Greenville, SC. This location no longer exited (sic). There was construction
here building apartment complex.
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(R., p. 055,

On

Allow Service by Publication on Full Logistics, attaching Garrett’s Affidavit of Non-Service

April 27,

attempts to serve Full Logistics through Drico Fuller. (R., p. 053, Aff. of Smith, Apr. 27, 2017).

In Smith’s

Fuller and represented to the Court an inability to serve Fuller through traditional means and need

for an order to serve Full Logistics by publication. Among other things, Smith’s Affidavit states:

4.

That on March 23rd, 2017n (sic) I attempted service at 31 Badger St.,
Greenville, SC. A black female answered the door. I asked her if she knew
Drico Fuller, she said that she didn't. that she had been living at this address
since October of 2016.

I did a skip trace on Drico Fuller. It showed him living at 11 Cog Hill Dr.,
Simpsonville, SC.

I attempted the above address on March 24™ 2017. No one came to the door. I
left a card on the door.

I noticed that there was a mobile phone number listed (864) XXX-XXXX. I
called it and Mr. Fuller answered the phone. I asked him if he still lived at
11 Cog Hill Dr. he said that he did not. He told me that he had moved to
North Carolina. I asked him where I (sic) NC but he refused to give me an
answer. I explained that I was a process server and that I had some legal
documents to be served on him as registered agent for Full Logistics, Inc. He
told me that he no longer had this company because he wasn't making any
money with it. I explained to Mr. Fuller that it didn't matter he still needed to
be served this document, because the documents were in reference to when
he did own Full logistics, Inc. He told me that he was told he didn't have to
worry about this because the company had been dissolved. I assured him that
he did need to be served. He then hung up on me.

Aff. of Garrett, Apr. 27, 2017).

April 27, 2017, Graham’s attorney Brian Smith filed an Affidavit Seeking Order to

2017, and her additional Affidavit dated Apr. 20, 2017, describing unsuccessful

Affidavit, he describes Garrett’s unsuccessful attempts to serve Full Logistics through

Brian Garrett,' owner of SC Process Service, attempted service on the

registered agent for Defendant at the address filed with the Secretary of State’s
Office, 213 Westfield Street, Greenville, SC 29605 on March 23, 2017, but
was unable to complete service because the premises were unoccupied and the
address a construction site. See Exhibit A, Affidavit of Non-Service.

5.
business,

I then had a skip trace run on the registered agent and owner of the

"It appears that attorney Smith inadvertently identified Karen Garrett as Brian Garrett.

11





Drico Fuller. It listed several addresses, but none of them were his residence.
See Exhibit A, Affidavit of Non-Service.
6. Mr. Fuller, agent and owner of Full Logistics, Inc., was reached by
telephone
on March 24, 2017, and indicated that he had moved and would not disclose
his address.

(R., p. 053, Aff. of Smith, Apr. 27, 2017).
As a result of Smith’s Affidavit, an Order for Service on Full Logistics by Publication was
issued stating:
It further appears that after due diligence, the Graham is unable to make service of
the Summons and Complaint in this action upon the Defendant Full Logistics,
Inc., and that the aforementioned Defendant cannot be found within this county
and this state although diligent efforts have been made.
(R., p. 001, Order for Service by Publication, entered May 1, 2017).
Despite Smith’s Affidavit representing that he could not serve Full Logistics through traditional
means and that he needed an order to serve by publication, for reasons unknown it does not
appear that service by publication was ever attempted.
The Affidavit of Service of Paul Silvaggio (“Silvaggio Affidavit”), on which the default
judgment relies, alleges Full Logistics was served through the wife of its registered agent by
leaving a copy of the Summons and Complaint at 11 Cog Hill Drive in Simpsonville
...via Drico Monte Fuller’s wife, Bridget Lovone Hunter-Fuller [identified by
residential address, verification of Mrs. Fuller that Drico Fuller is her husband of
the same residence, a mail package on the front porch in the recipient (sic) name of
Drico Fuller, Verification through the Certified 10 Year Driver Records obtained
of Drico and Bridget Fuller along with TLO/TransUnion Verification of the
residential address and verification form the SDMV-Vehicle License Division of
Owner/Agent.

(R., p. 060, Silvaggio Affidavit, dated Apr. 28, 2017 and filed Apr. 30, 2018). This purported

service was made one day after Attorney Smith’s Affidavit of Publication stated he could not

serve Full Logistics by traditional means and despite his statement in the Affidavit that his skip
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trace on Fuller “listed several addresses,” including 11 Cog Hill Drive,” “but none of them were
his residence” and Fuller’s statement to Garrett (also incorporated into the Affidavit) that he did
not live at 11 Cog Hill Drive. (R., p. 053, Aff. of Smith, Apr. 27, 2017). The Silvaggio Affidavit
contains no indication that the summons and complaint was personally delivered to Bridget or
that she was an officer, agent, or otherwise authorized to accept process on behalf of Full
Logistics.

The Affidavit of Default was not filed until almost one year later. Attorney Smith’s

Affidavit of Default stated:

4. That the Summons and Complaint were duly served upon Defendant Full

Logistics, Inc. on April 28, 2017 See Exhibit B.

5. That they were served via private process server, Paul Silvaggio, as
required by South Carolina Rules of Civil Procedure 4(d)(8).

6. That more than thirty (3) days has elapsed since the service of said

Summons, Complaint and no Answer, Motion, or Notice of Appearance
has been made herein, and that said Defendant is now in default.

(R., p. 057, Aff. of Def., dated Apr. 30, 2018). Exhibit B, referenced in 9 4, was the Silvaggio
Affidavit described above, detailing service purportedly made on Bridget at 11 Cog Hill Drive in
Simpsonville. (Id.). Smith’s Affidavit of Default also erroneously stated that Foster had not
answered and requested default against him, in addition to Full Logistics. (I1d.).

After Smith made a correction to request Entry of Default against Full Logistics only, the
Order of Default was granted, and stated in part:

In accordance with the Affidavit of Default filed April 30, 2018, Defendant, Full

Logistics, Inc. was served the Summons and Complaint on April 28, 2017, and no

Answer has been filed on behalf of Defendant, Full Logistics Inc. As such,
Defendant, Full Logistics, Inc. is in Default.

2 9 5 of Smith’s Affidavit refers to Exhibit A, Garrett’s Affidavit of Nonservice, which referenced
several addresses including 11 Cog Hill Drive.
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(Order dated May 15, 2018). Following an uncontested damage hearing at which Graham
presented $57,536.85 in medical bills, an Order of Damages by Way of Default granted Graham a
default judgment against Full Logistics for $1,843,349.73 in compensatory damages and
$1,000,000.00 in punitive damages. (R., p. 008, Order, entered July 24, 2018). This Order states
in part that Full Logistics “was served the Summons and Complaint by way of process server on
April 28,2017.” (1d.).

IVv. Trustgard’s Notice of Lawsuit and Attempts to Investigate

Trustgard’s first notice of the lawsuit was on October 15, 2018, when it received a time
limited demand from Smith seeking policy limits of $1,000,000. (R., p. 300-302, Moscato Aff.,
Exh. to Trustgard’s Supp. Memo, Jun. 28, 2019). Trustgard retained Collins & Lacy, PC, to
investigate the Graham’s claims and demand. Michael Burchstead, an attorney with Collins &
Lacy, made numerous attempts to contact Drico Fuller regarding the circumstances of service of
process and his knowledge of the complaint. (R., p. 144, Burchstead Aff., Exh. D to Trustgard’s
Memo, Apr. 15, 2019). Burchstead’s attempts to contact Fuller using numerous telephone
numbers were unsuccessful. (Id.). On October 29, 2018, Burchstead sent an email to Fuller
(fulllogistics@hotmail.com) and stated the following:

I am an attorney in Columbia, SC and my firm has been retained by Grange

Insurance in connection with an accident that took place in January 2014

involving one of your trucks and a lawsuit arising out of that accident. I have been

trying to reach you to discuss certain matters regarding this accident and lawsuit,

but I am unsure if my contact information is correct. Can you please give me a

call at (803) 807-XXXX as soon as you are able?
(R., p. 116, Trustgard’s Memo, Apr. 15, 2019).

On October 30, 2018 at 12:55 PM, Larry Nelson, a paralegal and investigator employed

by Collins & Lacy was able to contact Drico Fuller. (R., p. 148, Nelson Aff., Exh. E to

Trustgard’s Memo, Apr. 15, 2019). After identifying himself to Fuller, Nelson requested
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assistance from Fuller with factual information regarding the April 28, 2017, alleged service of
the Summons and Complaint on Mr. Fuller’s wife at 11 Cog Hill Street in Greenville, SC. (I1d.).
Fuller informed Nelson that nobody served Bridget, but the papers were left on the porch. (I1d.).
Fuller also stated that Bridget was not an officer or shareholder at Full Logistics, that she did not
have anything to do with the company, and that he did not give her authorization to accept service
on behalf of the company. (Id.). As to his location and further communication, Mr. Fuller stated
he was not in Greenville, but in North Carolina, and he would call his attorney and have him call
Trustgard’s representative. (Id.). Nelson provided Fuller the name and telephone number of
attorney Burchstead and asked Fuller to have his attorney contact Burchstead. (Id.). Nelson asked
Fuller the name of his attorney, which Fuller advised was Michael Johnson of Charlotte, North
Carolina. (Id.). Several minutes later, at 1:08 PM, Nelson received a call from Mr. Fuller, who
stated he talked with his attorney who advised him the case was from four years ago, it was over,
and it had nothing to do with him. (Id.). Mr. Fuller stated he was not going to have anything to do
with the lawsuit and hung up the phone. (Id.).

Following this conversation, Burchstead searched for all attorneys licensed in North
Carolina and South Carolina with the name of Michael Johnson, of which there were several
possibilities. (R., p. 144, Burchstead Aff., Exh. D to Trustgard’s Memo, Apr. 15, 2019). After
contacting several of these, Burchstead was unable to make contact or otherwise verify that there
was an actual attorney with that name who was representing Fuller. (1d.).

Approximately one month later, on November 28, 2018, at 11:27 AM, Burchstead
received
a telephone call from Fuller. (R., p. 144, Burchstead Aff., Exh. D to Trustgard’s Memo, Apr. 15,

2019). Burchstead describes Fuller’s tone as agitated and noted that he interrupted any attempt to
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ask him questions or otherwise engage in the conversation. (Id.). Fuller stated he was receiving a
lot of letters from attorneys regarding this lawsuit and he did not know why and stated, for the
first time, he was personally served process and not his wife. (Id.). Fuller refused to answer any
questions about the timing and circumstances of the alleged service of process. (Id.). Fuller made
a vague comment about being served on or in his truck but would not provide any further detail.
(Id.). Fuller was informed of the large default judgment and was asked to cooperate with the
defense attorneys assigned to him by Trustgard. (Id.). After the issue of Trustgard’s lack of notice
of the lawsuit was brought up, Fuller disputed this statement, but when pressed on that statement
he would not provide further details and was evasive. (Id.). After he was asked additional
questions, Fuller’s tone grew more agitated and he abruptly hung up the telephone. (Id.).

V. Hearing on Motion to Set Aside the Default and Fuller’s Testimony

Trustgard retained separate counsel for Full Logistics. On November 29, 2018, a Motion
to Vacate and/or Set Aside the Judgment for Default Damages was filed for Full Logistics (R., p.
066, Full Logistics’ Motion to Vacate, Nov. 29, 2018). On January 8, 2019, a hearing on this
Motion was conducted by the Honorable Edward W. Miller. (R., p. 332, First Motions Hr’g Tr.,
Jan. 8, 2019). Counsel for Full Logistics argued why service on Bridget as described in the
Silvaggio Affidavit (i.e., by leaving the papers on her porch) was improper under SCRCP 4(d)(3),
(R., p. 333, First Motions Hr’g Tr., p. 2, line 1 through p. 7, line 1), to which Judge Miller
remarked “Why is that proper service? Seems like gutter service to me.” (R., p. 338, First Motions
Hr’g Tr., p. 7, lines 2-3). Attorney William Barnes, recently retained as co-counsel for Graham,
represented the following to the Court:

MR. BARNES: Your Honor, it is not as simple as Ms. Rupert makes it. I would

like to hand up some exhibits. This complaint in this action was served by Paul
Silvaggio, who formally worked with Greenville County Sheriff's —
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JUDGE MILLER: I know him.

MR. BARNES: And I believe his affidavit is Exhibit 2. And basically what he did
is he went to the address, 11 Cog Hill Drive, where Mr. Fuller lived. And his wife
was there, verified a package. on the front porch that was in the name of Drico
Fuller. I think that's where Ms. Rupert may be getting that this was left on the
front porch. And he talked to her. We have provided a supplemental affidavit
from Mr. Silvaggio setting forth his credentials working for the Greenville County
Sheriff's Office and all of that. He talked to her, found out that Drico Fuller lived
in the home. They resided together. He asked her about that. That's Exhibit 3. His
supplemental affidavit, Ms. Fuller told him, being Mr. Silvaggio, that he was not
home and verified that there was a mail package on the home front porch
addressed to Drico Fuller. He also asked in his supplemental affidavit, what he
attest to, is he also inquired whether Ms. Fuller was an authorized agent of Full
Logistics and she replied that she was when the company was operating.

And so what we have here, this was not simply a summons and complaint that
was left on the front porch. We have a return -- an affidavit of service, two
affidavits from Mr. Silvaggio, setting forth the service that he has made in this
case. I think the Court is well aware that under our law, an affidavit of service is
presumed valid. And Ms. Rupert by the moving party in this case has to put forth
extrinsic evidence from a party refuting that. In this record before the Court, there
is no affidavit from Mr. Fuller. There is no affidavit from Mrs. Fuller, or anything
to that effect. I have in what I have handed up to the Court some orders, the
Richardson Construction case, that sets forth a mere denial of service is not
effective. I have also handed up some trial court orders. One is an order from
Judge Buckner where the defendants actually signed an affidavit stating they
weren't served, and the Court found in that case that the mere denial is not
sufficient to overcome the presumption that accompanies an affidavit of service.
And so what we have here on the service issue is, there is no evidence to rebut
Mr. Silvaggio's affidavit that he, in fact, served the wife of Drico Fuller and she
was an agent of the company.

So we believe on that issue that service is proper. And Mr. Fuller is obviously

here. I don't know what -- he may have gotten the complaint. He may be able to

answer some questions. I don't know.
(R., p. 338-340, First Motions Hr’g Tr., p. 7, line 16 through p. 9, line 24).

Subsequently, despite his prior statements to representatives of Trustgard that he wanted
nothing to do with the lawsuit and his failure to cooperate with counsel Trustgard had retained for

Full Logistics, Drico Fuller asked to be heard, and argued against defense counsel’s position that

service of process was improper:
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MR. FULLER: I got served. I got the email stating where I sent everything to the
insurance company. They dropped the ball. I gave them everything I had. When
they served me, I sent it to them. We kept communication going. Then they show
up with a private investigator following my wife, trying to get her to sign an
affidavit stating that she got served. I got served, not my wife. He left the affidavit
paper on the front porch.

JUDGE MILLER: How did you get served?

MR. FULLER: I got served at my place of business.

JUDGE MILLER: Who served you?

MR. FULLER: She gave it to me. She said, are you Drico Fuller? And she gave
me the piece of paper. And I sent everything to the insurance company.

JUDGE MILLER: Who was she?

MR. FULLER: I don't remember her name.

JUDGE MILLER: Was she white or black?

MR. FULLER: She was white.

JUDGE MILLER: How old was she?

MR. FULLER: She was an older lady. White SUV, small SUV.
JUDGE MILLER: Well, how old?

MR. FULLER: About 50. In her 50s.

JUDGE MILLER: That ain't old.

MR. BARNES: Your Honor, may I ask some questions?

MS. RUPERT: Your Honor, if I may, the affidavit of service that this default
judgment was based on does not say that it was served upon Drico Fuller.

JUDGE MILLER: I understand that. Y'all can sit down. I am talking to Mr.
Fuller.

MR. FULLER: I sent everything to the email -- to the insurance company about
the wreck.

JUDGE MILLER: What did they give you when this woman served you?
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MR. FULLER: She gave me a packet.

JUDGE MILLER: What kind of packet? What was in it?

MR. FULLER: A white packet. She gave it to me.

JUDGE MILLER: Do you remember what --

MR. FULLER: Not right off, your Honor, not right off.

JUDGE MILLER: And do you remember about when that was?
MR. FULLER: No, not right off...

JUDGE MILLER: Well, was this before or after the package was left on your
front porch?

MR. FULLER: I got served before.
JUDGE MILLER: Do you know how much time passed?
MR. FULLER: Not right off.

JUDGE MILLER: Well, I mean, was it a year, or was it a month, or was it a
week, that kind of thing. You don't have to be exact.

MR. FULLER: About a year, I think.

JUDGE MILLER: A year? Okay. So then you sent whatever that was to your
insurance company?

MR. FULLER: Yes.
JUDGE MILLER: And I tell you what, you say you got a copy of the email?

MR. FULLER: Yes. I got copies of what we had, communications and
everything.

(R., p. 341-344, First Motions Hr’g Tr., p. 10, line 1 through p. 13, line 11).
Subsequently, the attorneys examined various documents which Fuller purported proved

he was served, but the record reflects that the Summons and Complaint were not among them:
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JUDGE MILLER: Would you show it to these two lawyers and let them look at it.
Oh, you got copies of everything? Look at you. I will let them look at it for a
minute. You can have a seat while they are looking through it.
MS. RUPERT: Your Honor, I don't see a copy of the lawsuit at all in the papers
that were just handed to me. I would also say that when he said that he received --
he was served a year before the package was left on his doorstep, the summons
and complaint hadn't even been filed then.
JUDGE MILLER: Hang on. Okay. You had an opportunity to view everything?
MR. BARNES: I have kind of flipped through it quickly, Judge.

(R., p. 344-345, First Motions Hr’g Tr., p. 13, line 12 through p. 14, line 1).
When further pressed by Judge Miller on the precise circumstances of his purported

service, Fuller continued as follows:

JUDGE MILLER: Mr. Fuller, what did you do with the package that was left on
your front porch?

MR. FULLER: That was the affidavit they wanted me to sign to say that my wife
got served.

JUDGE MILLER: There was a package left on your front porch, right?
MR. FULLER: An envelope.
JUDGE MILLER: You got that?

MR. FULLER: I got the affidavit. I got the copy of what he wanted me to sign to
say my wife got served, which she didn't get served. I was the one that got served.

JUDGE MILLER: With the package on your porch? There are two different
circumstances we are talking about. I am not talking about the one where the
woman in the white SUV gave you --

MR. FULLER: Okay.

JUDGE MILLER: The second time.

MR. FULLER: Okay.

JUDGE MILLER: What happened with that package?
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MR. FULLER: I am not even sure, your Honor. I don't even remember.
JUDGE MILLER: Did you ever see it?

MR. FULLER: I took it in the house, but I didn't even go through it. It was my
understanding my insurance company was handling everything.

JUDGE MILLER: You didn't send that to him?

MR. FULLER: I sent everything to them from the first -- that I got.
JUDGE MILLER: The first time.

MR. FULLER: Yeah.

JUDGE MILLER: But the second time, that second time, you just took it in the
house, you don't know what you did with it?

MR. FULLER: No, sir.

JUDGE MILLER: Let me talk to the two lawyers up here, please.
(Off-the-record discussion.)

(R., p. 345-346, First Motions Hr’g Tr., at p. 14, line 2 through p. 15, line 15).

Following Fuller’s testimony, Judge Miller continued the hearing. (R., p. 347, First
Motions Hr’g Tr., p. 16, lines 19-20).). Subsequently, attorneys for Full Logistics filed a Motion
to be Relieved as Counsel, which was later granted. Trustgard retained new counsel to represent
Full Logistics.

VI Trustgard’s Motion to Intervene and Set Aside Default Judgment

Trustgard filed a Motion to Intervene, either as of right under SCRCP 24(a) or
permissively under SCRCP 24(b), and a Motion to Set Aside the Default Judgment. (R., p. 108,
Trustgard’s Mot., Feb. 22, 2019). Trustgard’s argument on the Motion to Set Aside were (1)
under SCRCP 60(b)(4) insofar as it was void for improper service of process, or (2) that the
judgment should be set aside for mistake, inadvertence, surprise, or excusable neglect, or fraud

under SCRCP 60(b)(1) and (3), given that Graham’s counsel was engaging in settlement
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negotiations with the insurer, then failed to notify Trustgard when suit was filed. (R., p. 116,
Trustgard’s Memo, Apr. 15, 2019). Trustgard also argued the existence of a meritorious defense
on the issue of damages, among other defenses, given that at the default damages hearing Graham
presented $57,536.85 worth of medical bills and received a judgment of $2,843,349.73. (1d.).

By the time of the hearing on this Motion before Judge Stilwell, counsel for Graham had
all but abandoned its previous argument that service had been made under the circumstances
described in the Silvaggio Affidavit. (R., p. 175, Plaintiff’s Memo. in Opp., Apr. 23, 2019).
Instead, counsel adopted a new argument that Fuller’s testimony at the January 8, 2019, hearing
that he had been personally served was conclusive on the issue of service and could not be
controverted by Trustgard. (Id.). On July 3, 2019, Judge Stilwell notified the parties of his
decision to grant Trustgard’s Motion to Intervene but deny its Motion to Set Aside the Default.
(R., p. 303, Stillwell Letter, dated July 3, 2019). On July 18, 2019, before a formal order had been
issued, Trustgard filed a Motion to Stay a Formal Ruling Pending Discovery. (R., p. 304,
Trustgard’s Mot. To Stay, dated Jul. 18, 2019). Highlighting the inconsistencies between the
Silvaggio Affidavit and Fuller’s testimony, Trustgard argued:

While the court recognizes that Fuller’s testimony is inconsistent, the court may

have overlooked the fact that service of process (and thus the jurisdiction of the

court) was originally premised on an Affidavit of Service by Paul Silvaggio, and

the Fuller testimony contradicts Silvaggio’s assertions. No formal Order has been

issued on the Motion to Set Aside the Default. In light of the wildly inconsistent

positions taken by Graham on service, the evidence of collusion between Graham

and Defendants, the size of the default judgment, $2.8 million, and the injustice in

an undefended windfall, if the Court is not inclined to set aside the default it

should exercise its discretion to stay entry of the order so that discovery on the

issue of service can be conducted.

(Id.)

On August 9, 2019, the Order sub judice was filed granting the Motion to Intervene for the

purpose of posing its Motion to Set Aside the Default, denying the Motion to Set Aside the
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Default, and denying that this matter be stayed so that additional discovery can be conducted. (R.,
p. 023, Order, entered Aug. 9, 2019). Most pertinently, responding to Trustgard’s argument that
the Order was void under SCRCP 60(b)(4) for lack of personal jurisdiction, the court observed:

Fuller testified under oath to the Court on January 8, 2019 that he was

personally served...Fuller not only acknowledged service in his testimony

but also made a voluntary appearance on January 8, 2019. Rule 4(d),

SCRCP (“Voluntary appearance by defendant is equivalent to personal

service”). In his testimony on January 8, 2019, Fuller never wavered from

his position that he received notice of the lawsuit and did not contest proper

service...Based on Fuller’s testimony regarding personal service, the Court

has personal jurisdiction. The judgment is not void for lack of process....
(Id.). Also, “based on Fuller’s sworn testimony [on January 8, 2019] acknowledging service,” the
court rejected Trustgard’s arguments under SCRCP 60(b)(1) and (3), finding “there is no mistake,
inadvertence, surprise, excusable neglect, fraud, misrepresentation, or other misconduct that
warrants setting aside the default judgment.” (Id.). Trustgard’s argument that discovery should be
conducted on the issue of service was denied “in light of Fuller’s sworn testimony regarding
personal service and turning everything over to his insurance company.” (1d.).

Thus, the circuit court premised its denial of relief to Trustgard under SCRCP 60(b)(1),

(3), and (4), and its denial of allowing discovery on the issue of service, on Fuller’s
acknowledgement of service and/or the fact that this testimony constituted a personal appearance

in lieu of service, in addition to denying Trustgard had presented prima facie evidence of an

affirmative defense. (I1d.).

STANDARD OF REVIEW

“The decision whether to set aside an entry of default or a default judgment lies solely

within the sound discretion of the trial judge.” Roberson v. Southern Finance of South Carolina,

Inc., 365 S.C. 6, 9, 615 S.E.2d 112, 114 (2005)(citing Thompson v. Hammond, 299 S.C. 116,

119, 382 S.E.2d 900, 902903 (1989)). “The trial court’s decision will not be disturbed on appeal

23



https://1.next.westlaw.com/Document/Ia239f60b02b311dabf60c1d57ebc853e/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=365+S.C.+6&docSource=821f100481164b5b84d807af797a0393

https://1.next.westlaw.com/Document/Ia239f60b02b311dabf60c1d57ebc853e/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=365+S.C.+6&docSource=821f100481164b5b84d807af797a0393



absent a clear showing of an abuse of that discretion.” Id. (citing Mitchell Supply Co., Inc. v.

Gaffney, 297 S.C. 160, 16263, 375 S.E.2d 321, 322-23 (Ct.App.1988)). “An abuse of discretion
in setting aside a default judgment occurs when the judge issuing the order was controlled by
some error of law or when the order, based upon factual, as distinguished from legal conclusions,

is without evidentiary support.” Id. (citing In re Estate of Weeks, 329 S.C. 251, 259, 495 S.E.2d

454, 459 (Ct.App.1997)).

However, Trustgard’s primary arguments on appeal relate to the issue of service of
process, namely that Full Logistics was never properly served the summons and complaint. This
abuse of discretion standard does not apply to issues regarding service of process, which

implicates the personal jurisdiction of the court. See Richardson Const. Co., Inc. v. Meek Eng'g

& Const., Inc., 274 S.C. 307, 309, 262 S.E.2d 913, 915 (1980)(where a motion to set aside a

default judgment is “grounded upon the court's lack of jurisdiction over appellant by reason of
respondent's alleged failure to serve the Summons,...when warranted, [such relief] is not
discretionary but a matter of right.””); 49 C.J.S. Judgments § 535 (“[I]f a default judgment is void,
the court has no discretion and must set the judgment aside.”).

With respect to Trustgard’s arguments in support of staying the proceedings to allow
discovery, "[t]he circuit court has discretion whether to grant a stay of a matter pending before the

court.” Carolina Water Serv., Inc. v. Lexington Cty. Joint Mun. Water & Sewer Comm'n, 367

S.C. 141, 148, 625 S.E.2d 227, 230-31 (Ct. App. 2006), cert. granted, decision rev'd on other

grounds by Carolina Water Serv., Inc. v. Lexington Cty. Joint Mun. Water & Sewer Comm'n, 373

S.C. 96, 644 S.E.2d 681 (2007). “An equitable stay may be invoked if justified by circumstances
which outweigh any potential harm to the party against whom it is operative. In making this

determination, the court must weigh competing interests and maintain an even balance.” Merritt
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Brothers, Inc., v. Marine Midland Realty Credit Corp., 307 S.C. 213, 216, 414 S.E.2d 167, 169

(1992).

Yet, the discretionary standard for staying proceedings must be viewed in light of due
process considerations. The Supreme Court has held that a litigant requesting discovery as to the
legal validity of service of process, thus the existence of jurisdiction, “must receive a full and fair

opportunity to be heard on the matter, because the findings with regard to service of process may

determine the merits of the case in chief.” Graham Law Firm, P.A. v. Makawi, 396 S.C. 290, 300

(2012)(quoting Wetzel v. Woodside Development Limited Partnership, 364 S.C. 589, 615 S.E.2d

437 (2005)).

ARGUMENT

The circuit court’s decision should be reversed. Here, the circuit court erred in ruling that
Drico Fuller’s contradictory testimony at a hearing after a $2.8 million default judgment had been
rendered satisfied the requirements of SCRCP 4. Fuller’s testimony was wholly contradictory to
the circumstances of service attested to by Graham’s counsel, which had been the foundation on
which the action was commenced, and the default judgment was premised. At minimum, the
circuit court erred in failing grant Trustgard’s request to stay the action for discovery, in light of
the unsupported statements made by Fuller in his testimony, that this testimony contradicted the
circumstances of service relied upon to support a $2.8 million default judgment, and Trustgard’s
due process interest in having notice and an opportunity to be heard prior to being held to this
default judgment. Additionally, the circuit court erred in ignoring Trustgard’s substantive
arguments as to the evidence of mistake, inadvertence, surprise or excusable neglect, or fraud, and
instead relying on Fuller’s testimony to refute that claim. Finally, the circuit court erred in ruling

that Trustgard failed to present evidence of a meritorious defense.
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1. The circuit court erred in finding that Drico Fuller’s testimony satisfied the service
of process requirements under Rule 4 of the South Carolina Rules of Civil
Procedure.

Motions for relief from default judgments are governed by SCRCP 60, which provides in
pertinent part:

On motion and upon such terms as are just, the court may relieve a party or his

legal representative from a final judgement, order, or proceeding for the

following

reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(3) fraud (whether previously called intrinsic or extrinsic), misrepresentation, or

misconduct by an opposing party;

(4) the judgment is void,

(6) any other reason that justifies relief.

Rule 60(b), SCRCP. The issue of service of process is dispositive here. Full Logistics was not
properly served the summons and complaint, the court lacked the necessary personal jurisdiction
to sustain the default judgment, and the judgment was therefore void. “A judgment is void if a

court acts without personal jurisdiction.” BB & T v. Taylor, 369 S.C. 548, 551, 633 S.E.2d 501,

503 (2006). “A court generally obtains personal jurisdiction by the service of a summons.” Id.

(citing Ex parte S.C. Dep't of Revenue, 350 S.C. 404, 407, 566 S.E.2d 196, 198 (Ct. App. 2002)).

“Rule 4, SCRCP, serves at least two purposes. It confers personal jurisdiction on the court and

assures the defendant of reasonable notice of the action.” Roche v. Young Bros., Inc. of Florence,

318 S.C. 207, 209, 456 S.E.2d 897, 899 (1995). See also Williams v. Hipp, No. 2016-002043,

2019 WL 581710, at *1 (S.C. Ct. App. Feb. 13, 2019)(“The definition of ‘void’ under the rule
only encompasses judgments from courts which failed to provide proper due process, or

judgments from courts which lacked subject matter jurisdiction or personal jurisdiction.”).”
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The circuit court’s denial of Trustgard’s motion for relief from the default was almost
solely premised on Fuller’s testimony. Despite “recogniz[ing] that [the] testimony was not
entirely consistent,” in the court’s view “[a]ny inconsistencies in the affidavit of service are
overcome by Fuller’s acknowledgement and acceptance of service.” (R., p. 023, Order, entered
Aug. 9, 2019). Although the arguments were blended together to some degree, the circuit court
adopted two alternative justifications for upholding compliance with SCRCP 4, thus affirming
personal jurisdiction: (1) that Fuller “not only acknowledged service in his testimony but;” (2) he
“also made a voluntary appearance.”

A. Fuller’s testimony did not constitute a valid voluntary appearance under
SCRCP 4(d).

The law is clear that Fuller’s testimony cannot constitute a voluntary appearance to
support a default judgment under SCRCP 4(d) because his testimony came after the default
judgment had already been rendered, and the circuit court erred in so holding. SCRCP 4(d)
provides “[v]oluntary appearance by defendant is equivalent to personal service.” However, as
this Court has recognized, “an acknowledgement of service, made by a defendant after judgment

has been rendered against him, is not equivalent to personal service upon him.” Langley v.

Graham, 322 S.C. 428, 432, 472 S.E.2d 259, 261 (Ct. App. 1996) (citing State v. Cohen, 13 S.C.

198 (1880)). The court must have jurisdiction at the time the judgment is rendered. See Cohen, 13
S.C. at 202 (“What is termed the voluntary appearance of the defendant on the motion to set aside
the judgment, cannot be regarded as equivalent to personal service of the summons...for that,
manifestly, has reference to an appearance before judgment is rendered, while here what is called
the appearance was affer judgment.”).

The $2.8 million Order was issued on July 24, 2018, and Fuller’s testimony was offered

on January 8, 2019, at a Motion to Vacate the Default. There is no question that Fuller’s
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testimony was made well-after the default judgment was issued. Under longstanding South
Carolina law, these circumstances are plainly insufficient to constitute a voluntary appearance
under SCRCP 4(d) that could save the default judgment.

B. Fuller’s testimony did not otherwise comply with SCRCP 4.

The circuit court’s decision is unclear as to whether it found that Fuller made a voluntary
appearance AND an acknowledgement of service, or whether it believed these were one and the
same. In any event, Trustgard has demonstrated that the testimony was not a voluntary
appearance under SCRCP 4(d). With respect to any argument that Fuller’s “acknowledgement” of
service was appropriate under SCRCP 4, “in order to establish that service has been properly
effected, the Graham need only show compliance with the civil rules on service of process.”

McClurg v. Deaton, 380 S.C. 563, 671 S.E.2d 87 (Ct. App. 2008). “When the civil rules on

service are followed, there is a presumption of proper service.” Moore v. Simpson, 322 S.C. 518,
523,473 S.E.2d 64, 66 (Ct. App. 1996).

Graham was not asked by the circuit court to show how he complied with the civil rules in
personally serving Drico Fuller in a manner consistent with Fuller’s testimony. Graham has
adopted Fuller’s version of events as to how service was accomplished, despite that Fuller has not
provided the date of service, by what method service was accomplished, or what was actually
served and by whom (to use a few examples).’ Even today, nearly a year after Fuller testified that

“I got served. I got the email,” Graham has not even attempted to fill in the blanks by updating its

3 Both after Trustgard received notice of the claim pre-suit and after it was notified of the default
judgment, the company and its representatives did attempt to contact Fuller. A review of the
transcript of Fuller’s testimony makes it unclear whether he was conflating these communications
with service. In fact, the transcript provides no clarity as to what Fuller believed to have
constituted service at all. This is particularly problematic given that “[c]ompliance with the
service of process requirements must be strict,” see Jensen v. Doe, 292 S.C. 592 (Ct. App. 1987),
and it is not always an easy question for attorneys (let alone laymen) as to what constitutes legally
binding service of process.
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filings with the court to demonstrate what it now believes to be accurate facts as to service. Here,
no question exists as to whether Graham has shown compliance with the civil rules for service -
he has not - so there is no presumption of regularity under these circumstances.

Additionally, Fuller’s testimony cannot be sustained as an acknowledgement of service
without a valid proof of service, and Graham has provided none. “The proof of service must show
affirmatively that the service of the process was correctly made. This is imperatively necessary to
give the court jurisdiction of the person thus sought to be brought into court.” Matheson v.
McCormac, 186 S.C. 93, 129 (1938).“[I]t would be presumed that the court that rendered the

judgment would not have done so without proper proof of service of the summons in the cause.’

Singleton v. Mullins Lumber Co., 234 S.C. 330, 342, 108 S.E.2d 414, 420 (1959).SCRCP 4(g)

provides “[t]he person serving the process shall make proof of service thereof promptly and
deliver it to the officer or person who issued same.” While SCRCP 4(g) also states that “[f]ailure
to make proof of service does not affect the validity of the service,” proof of service is still
required under the civil rules. This is the longstanding law in South Carolina. SCRCP 4(j)
provides that “no other proof of service shall be required when acceptance of service is
acknowledged in writing and signed by the person served or his attorney, and delivered to the
person making service. The acknowledgement shall state the place and date service is accepted.”
Construing SCRCP 4(j), this Court has stated that “if the defendant acknowledges service in
writing, no other proof is required,” which is simply “a recognition of the long standing practice
that acknowledgement or acceptance of service is equivalent to personal service.” Langley, 322
S.C. at 431-432. Clearly, Fuller’s testimony did not comply with 4(j) and even if he had made
acknowledgment in writing and provided specific information, this would be insufficient to

overturn a default judgment. Still, the statement of the Court in Langley that “no other proof is
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required” only when service is acknowledged in writing is a clear indication of the court’s belief
that proof of service is required unless another rule applies which provides an exception to the
requirement of proof.

While Graham made a proof of service, this proof was reflected in the Smith and
Silvaggio Affidavits, which did not describe service personally made on Drico Fuller in a manner
consistent with Fuller’s testimony. In case there is any doubt, Fuller’s testimony unequivocally
states that his “service” was a completely different circumstance than the purported service made
on Bridget Fuller. (R., p. 345-346, First Motions Hr’g Tr., p. 14, line 10 through p. 15, line 15).
Other significant, irreconcilable differences existed between Fuller’s account and the service on
Bridget as alleged in the Silvaggio Affidavit. These included but were not limited to the
following: (1) Fuller stated “I got served, not my wife,” id. at p. 10, line 18, whereas the Silvaggio
Affidavit clearly describes that service was attempted on Bridget (Silvaggio Affidavit); (2) Fuller
stated “I got served at my place of business,” (R., p. 341, First Motions Hr’g Tr., p. 10, lines 21-
22), whereas the Silvaggio Affidavit clearly describes 11 Cog Hill Drive as a residential address.
(Silvaggio Affidavit); (3) Fuller described the process server as a white woman in her fifties, (R.,
p. 341-342, First Motions Hr’g Tr., p. 10, line 23, through p. 11, line 12), whereas Silvaggio is a
white male;* and (4) Fuller estimated service to have happened “[a]bout a year, I think,” prior to
the purported service being made on Bridget, (R., p. 344, First Motions Hr’g Tr., p. 13, line 4),
although the complaint was filed on January 23, 2017 and the Silvaggio Affidavit attests to
purported service on Bridget on April 28, 2017. Moreover, the materials Fuller brought to court
which he claimed proved “service” did not contain copies of the summons and complaint. (R.,

344-345, First Motions Hr’g Tr., p. 13, line 12 through p. 14, line 1).

* For picture and background on Silvaggio, see www.silvaggioinvestigations.com (last accessed
on December 9, 2019).
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Taking this all together, Graham has not pointed to a civil rule, nor could he, that could
reconcile a default judgment based on one set of facts as to service being upheld by a
contradictory set of facts as to service. This is particularly true when Graham can point to no
other evidence for service than the uncorroborated testimony of a party which is contradictory of

other evidence in the case.

II. The circuit court erred in accepting Fuller’s testimony at face value notwithstanding
a lack of evidentiary support and factual contradictions between this testimony and
the proof of service supporting the default judgment.

As demonstrated above, Graham convinced a court to declare Full Logistics in default
based on an attestation to service of process on Bridget Fuller at 11 Cog Hill Drive on April 28,
2017. Both the Order of Default and Order for Damages By Way of Default expressly rely on
attorney Smith’s Affidavit of Default (referencing the Silvaggio Affidavit) that service of process
was made on April 28, 2017, under the circumstances attested to in those affidavits. To be clear,
the $2.8 million default judgment secured by Graham would not have possible without this
attestation of service. Immediately prior to Fuller’s testifying at a Motion to Vacate on January 8§,
2019, Graham’s counsel remained tethered to the argument that “this was not simply a summons
and complaint that was left on the front porch. We have a return -- an affidavit of service, two
affidavits from Mr. Silvaggio, setting forth the service that he has made in this case.” (R., p. 339,
First Motions Hr’g Tr., p. 8, lines 19-23).

After this previous position became well night impossible by Fuller’s testimony, Graham
adopted Fuller’s position and therefore is now tacitly arguing that service was personally made on
Drico Fuller, not under the circumstances advanced by Graham between April 30, 2018 (the date
Graham filed the Affidavit of Service and moved for default) and January 8, 2019 (the date of

Fuller’s contradictory testimony). As it stands, Graham has adopted Fuller’s testimony that “I got

31





served. I got the email stating where I sent everything to the insurance company.... I got served,
not my wife... I got served at my place of business.” (R., p. 341, First Motions Hr’g Tr., p. 10,
lines 11-22). As stated above, while much in Fuller’s testimony is unclear, Fuller’s position is
very clear that Fuller testified to a different event describing service than Bridget’s service
described in the Silvaggio Affidavit. Fuller’s position is contradictory to the Silvaggio Affidavit,
yet it has been adopted by Graham’s counsel who is simultaneously relying on the Silvaggio
Affidavit to retain the $2.8 million default judgement which is the subject of this appeal.

A. Giving credence to Fuller’s testimony necessitates a conclusion that the
default judgment is void.

The Silvaggio Affidavit and Fuller’s testimony cannot be reconciled. Assuming for the
sake of argument Fuller’s testimony was true, that at some point papers were left on his front
porch, and/or he was served by a lady in an SUV, then Silvaggio’s Affidavit of Service is not
accurate. In that case, the action was never properly commenced, the court never had personal
jurisdiction, and the default judgment is void because the proof of service on which all of this is
based does not attest to proof of service on Drico Fuller. Similarly, to believe Silvaggio means
Fuller’s testimony is not accurate. Either way, jurisdiction over Full Logistics was never
conferred. See Cohen, 13 S.C. at 202 (where constable "did not serve the summons himself, but
that he did not know whether it was served by anyone else...it appears upon the face of the
proceedings themselves that the trial justice never acquired jurisdiction in the case against the
defendants, and that his judgment against them was, therefore, a nullity....”).

B. Judicial estoppel bars Graham from changing his version of facts as to
service of process.

There can be no question that by representing to the court the Silvaggio Affidavit was

accurate as to the issue of service; Graham should have been bound by its asserted version of
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events. Initially, this Court has held that “an [officer's] return of process creates the legal
presumption of proper service that cannot be ‘impeached by the mere denial of service by the

defendant.”” Delta Apparel, Inc. v. Farina, 406 S.C. 257, 267, 750 S.E.2d 615, 620 (Ct. App.

2013) (quoting Fassett v. Evans, 364 S.C. 42, 47, 610 S.E.2d 841, 844 (Ct. App.2005)). While

this holding has been applied in situations where a defendant is trying to get out of default rather
than make his insurance company pay a default judgment, there is no reason why an officer’s
return of process, which carries a presumption of legal validity, can later be jettisoned without
explanation when a party or attorney finds a new, yet inconsistent, theory that better suits its
litigation goals.

Judicial estoppel “precludes a party from adopting a position in conflict with one

previously taken in the same or related litigation.” Quinn v. Sharon Corp., 343 S.C. 411, 414, 540

S.E.2d 474, 47576 (Ct. App. 2000)(citing Hayne Federal Credit Union v. Bailey, 327 S.C. 242,
489 S.E.2d 472 (1997)). “The purpose of the doctrine is not to protect litigants from allegedly
improper or deceitful conduct by their adversaries, but to protect the integrity of the judicial
process and the courts.” Id. When a party has formally asserted a certain version of the facts in
litigation, he cannot later change those facts when the initial version no longer suits him.” Id.
Graham is still realizing the benefit of its attestation that service was made as described in
the Silvaggio Affidavit by holding onto a $2.8 million default judgment, while tacitly abandoning
the factual underpinning of that default judgment by adopting Fuller’s contradictory version of
events. This is precisely the situation for which invocation of judicial estoppel is appropriate.

C. Fuller’s testimony should not have been considered without appropriate
evidentiary support.

Given Fuller’s inability to provide evidentiary support for his assertions as to service of

process, the circuit court simply should have ignored his testimony. It is implicit in the court’s
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ruling that the testimony of a defendant is sacrosanct and must prevail over evidence to the
contrary, even if this testimony contradicts other evidence and all the facts cannot be completely
unraveled. However, this is plainly incorrect when a defendant is trying to argue against service
of process. See Delta Apparel, 406 S.C. at 267 (“return of process creates the legal presumption
of proper service that cannot be ‘impeached by the mere denial of service by the defendant.’”),
Trustgard is aware of no authority that necessitates the opposite conclusion when a defendant tries
to argue he was properly served when this assertion contradicts the proof of service.

Had the circuit court properly ignored the patently unreliable evidence from Fuller, its
evaluation should have been made on the basis of the reliable evidence (at least as to the facts of
purported service), which was contained in the Silvaggio Affidavit. This would have necessitated
a conclusion that the judgment is void for invalid service. SCRCP 4(d)(3) provides that service of
process on a corporation must be accomplished by “delivering a copy of the summons and
complaint to “an officer, a managing or general agent, or to any other agent authorized by
appointment or by law to receive service of process . . .” Though the parties would later disagree
on whether Bridget was personally served or if the papers were left on her porch, the Silvaggio
Affidavit reveals no indication that service was made on Bridget, nor that she was an officer,
agent, or otherwise authorized to accept process on behalf of Full Logistics. Without such
evidence as to Bridget’s authority with respect to Full Logistics, the requirements of SCRCP

4(b)(3) are not met. See Graham Law Firm, P.A. v. Makawi, 396 S.C. 290, 721 S.E.2d 430

(2012). Further, this Court has held that held that service of a sole shareholder corporate officer at
his place of residence with a person of suitable discretion was improper service under SCRCP

4(d)(3). See New Hampshire Ins. Co. v. Bey Corp., 312 S.C. 47 (Ct. App. 1993). See also

Langley v. Graham, 322 S.C. 428, 431, 472 S.E.2d 259, 261 (Ct. App. 1996)(“An authorized
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person is “an agent of the addressee who has been specifically authorized in writing by the
addressee to receive his mail.”(citing 62B Am.Jur.2d Process, § 227 (1990)). Additionally, the
South Carolina Reporters’ Comments to S.C. Code § 33-14-105 indicate that the only method of
service on dissolved corporations is through their registered agent or pursuant to statute:

One noteworthy change is that dissolution does not terminate the authority of the

registered agent. New Section 33-14-105(c)(5) provides...that dissolution does

not prevent commencement of a proceeding against a corporation in its corporate

name. Therefore, a suit may be brought against a dissolved corporation by serving

its registered agent. If the registered agent cannot be served, new Section 15-9-

210(b) allows service by certified or registered mail addressed to the corporate

secretary at the principal office listed in the last annual report filed by the

corporation.
There is no dispute that Drico Fuller was the registered agent of Full Logistics. If Fuller could not
be found, the other option would be to proceed pursuant to Section 15-9-210(b), which clearly
was not done by Graham. Accordingly, even ignoring the obvious issues with Fuller’s testimony,

there is no valid alternative argument that service on Bridget was in any way proper, and thus the

judgment was void

II1. The circuit court erred in refusing to permit Trustgard to conduct discovery on the
issue of service of process.

Trustgard submits it presented sufficient legal authority and factual evidence through
which the circuit court should have ruled that proper service was not made and dismissed the
action. After the court issued its ruling to the contrary, Trustgard filed a Motion to Stay and
requested the court to allow it to conduct limited discovery into the circumstances of service of
process. The circuit court rejected these arguments and it was error for it to do so.

Graham Law Firm, P.A. v. Makawi, 396 S.C. 290 (2012), is dispositive on the issue of

Trustgard’s entitlement to discovery under these circumstances. In that matter, which also

involved a dispute following a default judgment, the parties argued as to whether an alleged agent
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of a corporation had the actual authority to sign for process under SCRCP 4(d)(8). Id. The
Supreme Court held that “the court erred when it denied [Graham] an opportunity to fully explore
the factual issues involved through further discovery and cross-examination of witnesses.” The
court found that “When the Plaintiff can show that discovery is necessary in order to meet
defendant's challenge to personal jurisdiction, a court should ordinarily permit discovery on that
issue unless Graham's claim appears to be clearly frivolous.” Id. at 299 (quoting Sullivan v.

Hawker Beechcraft Corporation, 397 S.C. 143, 723 S.E.2d 835, 83940 (Ct.App.2011)).

Here, Trustgard finds itself in a strikingly similar situation to the Plaintiff in Makawi, who
was seeking to conduct discovery into the scope of an employee’s agency, except here neither
Graham nor Fuller have provided Trustgard any information into the circumstances of service,
not even the date Fuller was allegedly served or what papers he was purportedly handed. Yet,
Graham and Fuller are trying to force Trustgard to pay for a $2.8 million default judgment. In
Makawi, the court ultimately found that Plaintiff “made a sufficient showing to entitle it to
discovery on the issue of jurisdiction, but it must receive a full and fair opportunity to be heard on

the matter, because the findings with regard to service of process may determine the merits of the

case in chief.” Id. at 300 (citing Wetzel v. Woodside Development Limited Partnership, 364 S.C.
589, 615 S.E.2d 437 (2005)). While the above argued issues should be dispositive as to service of
process, and thus the lack of personal jurisdiction, if these arguments are unavailing, clearly
Trustgard’s need for discovery is not “frivolous” and Trustgard should also be provided a full and
fair opportunity to conduct discovery.

IV.  The circuit court erred in ruling that the judgment should not be set aside for

mistake, inadvertence, surprise, or excusable neglect, or fraud due to Graham’s
counsel Smith’s pre-suit conduct and failure to notify Trustgard of the default

judgment.
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In its Motion, Trustgard argued that the judgment should be set aside for mistake,
inadvertence, surprise, or excusable neglect, or fraud under SCRCP 60(b)(1) and (3), given that
Graham’s counsel was engaging in settlement negotiations with the insurer, then failed to notify
Trustgard when suit was filed. The circuit court ruled against Trustgard solely “in light of Fuller’s
sworn testimony regarding personal service and turning everything over to his insurance
company.”

While the issue of Fuller’s personal appearance has been amply addressed, Trustgard still
desires to address the substance of its issues under SCRCP 60(b)(1) and (3). Two days after the
accident, Trustgard was informed of the accident and began its investigation. (R., p. 116,
Trustgard’s Memo, Apr. 15, 2019). Approximately one month after the accident, on or about
March 3, 2014, Trustgard received a letter of representation and a spoliation letter from attorney
Smith. (R., p. 075, Exh. A to Full Logistic’s Memo, Jan. 4, 2019). For more than two years,
representatives of Trustgard had communications with attorney Smith or his office attempting to
obtain information about this claim. (R., p. 116, Trustgard’s Memo, Apr. 15, 2019). Subsequently,
on January 2017, Smith filed the complaint without notifying Trustgard. (Id.). The truck’s driver
and co-employee Foster made an appearance in the case through counsel who also failed to tender
the driver’s defense to Trustgard. (R., p. 059, Aff. of Bryant, filed Apr. 30, 2018 & R., p. 047,
Answer, Mar. 15, 2017). Attorney Smith clearly wanted an undefended default judgment with
which to leverage the insurance company.

In Edwards v. Ferguson, 254 S.C. 278, 175 S.E.2d 224 (1970), Plaintiff’s counsel was

engaging in settlement negotiations with the insurer, then failing to notify the insurer when suit
was filed. Ruling in favor of the insurer on setting aside the default judgment, the court held that

State Farm “stands in the shoes” of the defendant, also holding that the default judgment rules
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“should be liberally construed to see that justice is promoted and to strive for disposition of cases

on their merits.” Id. at 283; see also Lowe's of Georgia, Inc. v. Costantino, 288 S.C. 106, 110, 341

S.E.2d 382, 384 (Ct. App. 1986)(no abuse of discretion in setting aside a default judgement and
finding excusable negligence where the defendants believed they were in settlement negotiations
and received no notice of the complaint).

This case is in accord. If Graham’s attorney wanted to notice the lawsuit rather than secure
an uncontested default judgment, then all he had to do was to send the lawsuit to Trustgard, with
whom he had previously communicated. Instead, Smith proceeded to obtain a $2.8 million default
judgment after an uncontested damages hearing and only after this default judgment was secure
did Smith tender the claim to Trustgard. In the case sub judice, justice requires that the judgment

be set aside.

V. The circuit court erred in failing to find that Trustgard had presented a meritorious
defense.

In order to be entitled to relief from a judgment under SCRCP 60(b)(1), Trustgard was

required to establish a meritorious defense. Thompson v. Hammond, 299 S.C. 116, 119-20, 382

S.E.2d 900, 903 (1989). “[A] meritorious defense need not be perfect nor one which can be
guaranteed to prevail at a trial. It need be only one which is worthy of a hearing or judicial inquiry
because it raises a question of law deserving of some investigation and discussion or a real

controversy as to real facts arising from conflicting or doubtful evidence.” 1d. (quoting Graham v.

Town of Loris, 272 S.C. 442, 248 S.E.2d 594 (1978)).

The circuit court erred in denying that Trustgard did not present a meritorious defense.
One such defense was on the issue of damages. Graham presented $57,536.85 worth of medical
bills and received a judgment of $2,843,349.73. (R., p. 008, Order, entered July 24, 2018).

Trustgard also submits that the issues it has raised regarding service of process constitute a
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meritorious defense, notwithstanding that to prevail on the service of process issues themselves, a

meritorious defense is not required.

CONCLUSION

For the reasons stated herein, the circuit court order should be reversed, and this court
should enter an order dismissing the action against Full Logistics with prejudice for one or more

of the reasons stated herein.
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ARGUMENT

In reply to the Response Brief of Respondent-Appellant Terence Graham
(“Graham”) and in further support of the Brief of Appellant-Respondent Trustgard
Insurance Company (“Trustgard”), Trustgard offers the following arguments,

incorporating by reference the background facts and arguments stated in its prior Opening

Brief.

I. The Circuit Court Erred in Denying Trustgard’s Motion to Set Aside the
Default Judgment.
A. The evidence in the record shows that Fuller was not served with the

Summons and Complaint.

In his Response Brief, Graham contends that this “appeal exists because an
insurance company disagrees with and takes a position contrary to its insured.” Response
Brief, p. 15. Graham’s characterization of the issue is incorrect. This appeal arises from
the Circuit Court’s failure to consider the testimony provided by Drico Fuller (“Fuller”)
and the fact he did not testify that he received service of the Summons and Complaint.
Further, this appeal arises from Graham’s failure to demonstrate that he obtained proper
service of the Summons and Complaint on Full Logistics, Inc. (“Full Logistics”). '

Because the Circuit Court’s Order denying Trustgard’s Motion to Set Aside Default

! While acknowledging that Fuller, on behalf of Full Logistics, is taking a position
that is contrary to Trustgard’s position (as well as contrary to logic), Graham attempts to
argue that because Full Logistics did not file a Notice of Appeal to request this Court
review and reverse the denial of the motion to set aside the default judgment that this
denial is now the “law of the case.” See Response Brief, p. 15. Graham’s argument is
illogical because it is Fuller’s inexplicable insistence that he was served with the
Summons and Complaint (despite the evidence to the contrary) that has necessitated
Trustgard’s efforts to intervene to seek to set the default judgment aside. If Fuller’s
actions in preventing Trustgard from protecting its insured, Full Logistics, had not
occurred, there would be no need for Trustgard to take the actions it has been forced to
take in connection with the Graham Lawsuit.
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Judgment (R., p. 108, “Motion”) was based on factual conclusions that were without
evidentiary support, the Circuit Court should be reversed. See Roberson v. S. Fin. of
S.C., Inc.,365 S.C. 6, 12, 615 S.E.2d 112, 115 (2005) (explaining that “[t]he findings of
the special referee are binding on this Court unless wholly unsupported by the evidence
or controlled by an error of law” and that the “special referee’s determination that service
was proper should be reversed as it is unsupported by the evidence.”). Here, the evidence
in the record clearly demonstrates that the Circuit Court erred in determining that 1)
Fuller was served with the Summons and Complaint and/or 2) the service on Fuller’s
estranged wife, Bridget Hunter-Fuller was proper. Trustgard has met its burden and the
Circuit Court’s denial of the Motion should be reversed.

Contrary to the Circuit Court’s findings that Fuller “acknowledged service in his

2 6

testimony,” “never wavered from his position that he received notice of the lawsuit and
did not contest proper service,” and the “testimony is corroborated by [Fuller’s] phone
communications with Michael Burchstead ... and text messages with Keith Johnson.”
(R., p. 023, Order, pp. 6-7) Graham, without any citation to any support, simply states

2

“[t]he Court may affirm solely for these uncontested findings.” See Response Brief, p.
16. Graham’s bald, unsupported statement should be disregarded by the Court. See
Mulherin-Howell v. Cobb, 362 S.C. 588, 600, 608 S.E.2d 587 593-594 (Ct. App. 2005)
(determining that where the “arguments made are merely conclusory statements,” the
argument was deemed abandoned and did not need to be addressed by the Court) (citing
First Sav. Bank v. McLean, 314 S.C. 361, 444 S.E.2d 513 (1994); R&G Constr., Inc. v.
Lowcountry Reg’l Transp. Auth., 343 S.C. 424, 540 S.E.2d 113 (Ct. App. 2000)

(declaring an issue is deemed abandoned if argument in appellate brief is only

2





conclusory)).

And, these findings are anything but uncontested. The evidence in the record
clearly demonstrates that these findings are not supported by Fuller’s testimony and the
other evidence in this case. During the April 2019 hearing, the Circuit Court, after
hearing the argument and reviewing Fuller’s testimony, stated that “none of this is clear”
and that Fuller “does equivocate pretty significantly.” (R., p. 350, Second Motions Hr’g
Tr., p. 28). Further, the Circuit stated that “it was difficult to ascertain exactly what his
assertions were.” (R., p. 350, Second Motions Hr’g Tr., p. 28). It is clear from Fuller’s
testimony that he was confused about whether he was actually served with the Summons
and Complaint. He stated he was served at his place of business by a woman and that he
sent everything to the insurance company. (R., p. 332, First Motions Hr’g Tr., p. 10).
However, he later testified that he sent the packet that he allegedly received to Trustgard
a year before he was “served” with the suit papers. (R., p. 332, First Motions Hr’g Tr., p.
13). Fuller provided copies of the documents that were “served” on him, and the
transcript of the hearing reveals:

JUDGE MILLER: Would you show it to these two lawyers and let them

look at it. Oh, you got two copies of everything? Look at you. I will let

them look at it for a minute. You can have a seat while they are looking
through it.

MS RUPERT: Your Honor, I don’t see a copy of the lawsuit at all in the
papers that were just handed to me. I would also say that when he said
that he received — he was served a year before the package was left on his
doorstep, the summons and complaint hadn’t even been filed then.

(R., p. 332, First Motions Hr’g Tr., p. 13). Clearly, Fuller was confused about whether he
had been served with the Summons and Complaint and the Circuit Court’s Order is

without support in the record and should be reversed.
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B. The Circuit Court erred in determining that Fuller’s testimony
constituted a valid voluntary appearance.

In the Order, the Circuit Court acknowledged that “[u]nder Rule 60(b)(4), a court
may relieve a party from a final judgment if the judgment is void” and that “[a] judgment
is void if the court acts without personal jurisdiction.” R., p. 023, Order, p. 6 (citing
BB&T v. Taylor, 369 S.C. 548, 551, 633 S.E.2d 501, 503 (2006). In determining that
Fuller was served on behalf of Full Logistics, the Circuit Court stated that “Fuller not
only acknowledged service in his testimony but also made a voluntary appearance on
January 8, 2019.” R., p. 023, Order, p. 6 (citing Rule 4(d), SCRCP). The Circuit Court’s
reliance on Fuller’s alleged voluntary appearance was improper under South Carolina
law, and Graham’s arguments to the contrary are unavailing.

Graham’s reliance on the cases cited in his Response Brief is misplaced. In
Strickland v. Consolidated Energy Products Co., 274 S.C. 554, 556, 265 S.E.2d 682, 683
(1980), the Court explained that “a general appearance constitutes a voluntary submission
to the jurisdiction of the court and waives any defects and irregularities in the service of
process” and that “if a defendant, by his appearance, ‘asks any relief which can only be
granted on the hypothesis that the court has jurisdiction of his person, then he has made a
general appearance.”” (quoting Conmnell v. Connell, 249 S.C. 162, 153 S.E.2d 396
(1967)). Fuller did not seek any relief from the Circuit Court that required the Court to
have jurisdiction over Full Logistics. Therefore, Fuller did not make a general
appearance on behalf of Full Logistics, and Strickland lends no support to Graham’s

argument.





Rather, as the South Carolina Supreme Court has noted “acknowledgment of
service, made by a defendant after judgment has been rendered against him, is not
equivalent to personal service upon him.” Langley v. Graham, 322 S.C. 428, 432, 472
S.E.2d 259, 261 (Ct. App. 1996) (citing State v. Cohen, 13 S.C. 198, 202 (1880))
(explaining that “[w]hat is termed the voluntary appearance of the defendant on the
motion to set aside the judgment, cannot be regarded as equivalent to personal service of
the summons [] for that, manifestly, has reference to an appearance before judgment is
rendered, while here what is called the appearance was affer judgment.”). Graham argues
that “Trustgard repeatedly misses the point that Mr. Fuller’s appearance on behalf of Full
Logistics and testimony of service of process waive any alleged defect in service and
prevent any further argument on the issue.” See R., p. 175, Response Brief, p. 19.
Graham’s argument lacks merit and is wholly unsupported under South Carolina law.

Fuller’s appearance at the hearing occurred after judgment had been rendered.
South Carolina law clearly states that this is not a general appearance and the Circuit
Court did not have jurisdiction over Full Logistics by way of its agent, Fuller. Therefore,
the Circuit Court’s Order denying Trustgard’s Motion should be reversed.

C. The Circuit Court erred in adopting Fuller’s confused testimony

regarding service despite the evidence of lack of service presented by
Graham.

Graham misses the point of Trustgard’s argument regarding the fact the default
judgment is void and the issues related to improper service on Full Logistics. Under
South Carolina law, “[t]he proof of service must show affirmatively that the service of
the process was correctly made” and “[t]his is imperatively necessary to give the court

jurisdiction of the person thus sought to be brought into court.” Matheson v. McCormac,
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186 S.C. 93, 195 S.E.2d 122, 129 (1938). Rule 4(g), SCRCP provides that “[t]he person
serving the process shall make proof of service thereof promptly and deliver it to the
officer or person who issued same....[i]f served by any other person, he shall make
affidavit thereof.” Rule 4(g) also states that “[t]he affidavit and delivery record and any
other proof shall be promptly filed by the clerk with the pleadings and become a part of
the record.” Despite Graham’s apparent dismissal of the South Carolina Rules of Civil
Procedure regarding service, “[a] judgment is void if a court acts without personal
jurisdiction.” BB&T, 369 S.C. at 551, 633 S.E.2d at 503 (citing Thomas & Howard Co.
v. T.W. Graham & Co., 318 S.C. 286, 291, 457 S.E.2d 340, 343 (1995)). Jurisdiction is
conferred by following Rule 4, and that was not done in this case. See id. at 552, 633
S.E.2d at 899 (quoting Roche v. Young Bros., Inc. of Florence, 318 S.C. 207, 209, 456
S.E.2d 897, 899 (1995)).

Graham’s arguments are the classic case of trying to have his cake and eat it too.
If the Silvaggio Affidavit is not correct, which it cannot be if Fuller’s testimony is to be
believed, then there is no valid basis to assume that service was made as outlined therein.
And, if the Silvaggio Affidavit is correct, then Fuller’s testimony cannot be believed, and
he did not receive actual service of the Summons and Complaint. These two scenarios
are mutually exclusive and greatly impact whether the Circuit Court had jurisdiction to
hear the case, issue the default judgment, and enter the damages award. Despite

Graham’s assertions to the contrary, he was required to follow the South Carolina Rules





of Civil Procedure to invoke the Circuit Court’s jurisdiction over Full Logistics, and he
did not, which renders the judgment void.>

IL. Service on Hunter-Fuller Was Not Proper Service on Full Logistics.

Again, Graham seeks to ignore the proper mechanism for serving a defendant,
which is the method that gives the Circuit Court jurisdiction over the defendant.
Section 33-14-105(5) of the South Carolina Code of Laws states that dissolution of a
corporation does not “prevent commencement of a proceeding by or against the
corporation in its corporate name.” Section 15-9-210(a) of the South Carolina Code of
Laws states that “[a] domestic business or nonprofit corporation’s registered agent is the
agent of the corporation for service of any process....” And, if service cannot be made on
the registered agent, the Summons and Complaint should be “addressed to the office of
the secretary of the corporation at its principle office.” S.C. Code Ann. § 15-9-210(c).
“Jurisdiction is absolutely essential to the maintenance of an action, and it can be
obtained only by service of process in the manner prescribed by the law of the forum.

There must be certainty that the person served is such an one as meets the requirements

? Graham contends that Trustgard did not preserve the issues related to judicial
estoppel in connection with its Motion. Graham’s contention lacks merit. Trustgard
argued that the statements made by Fuller at the hearing and by Silvaggio in the affidavit
were conflicting, and Graham was bound by the statements regarding service in the
Silvaggio affidavit. The Circuit Court considered this argument, and therefore, the
argument was preserved. See, e.g., State v. Russell, 345 S.C. 128, 546 S.E.2d 202 (Ct.
App. 2001) (issue was preserved even though defendant did not use the exact words
“corpus delicti” in his request for directed verdict); In re: Robert D., 340 S.C. 12, 530
S.E.2d 137 (Ct. App. 2000), overruled on other grounds by State v. Liverman, 398 S.C.
130, 727 S.E.2d 422 (2012) (although party did not specifically mention any
constitutional provisions to the trial court, the record reflected that he complained the
testimony would violate his right of confrontation); Jean H. Toal, Appellate Practice in
South Carolina, p. 186 (3d Ed. 2002) (noting that a party need not use the exact name of
a legal doctrine in order to preserve it as long as it is clear the issue was raised).
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of the statute.” Dyar v. Ga. Power Co., 173 S.C. 527, 176 S.E.2d 711, 714 (1934).
Under South Carolina law, the alleged service upon Hunter-Fuller was not effective
service on Full Logistics. See New Hampshire Ins. Co. v. Bey Corp., 312 S.C. 47, 50,
435 S.E.2d 377, 378 (Ct. App. 1993) (determining that the plaintiff’s attempt to serve the
corporation by leaving a copy of the summons and complaint with a person of discretion
at the residence of the corporation’s residence was improper service and “[a]lthough such
service might have been effective against [the president] as an individual, it was
ineffective against” the corporation) (citing Rule 4(d)(3), SCRCP; 4A Charles A. Wright
& Arthur R. Miller, Fed. Prac. & Proc. § 1101, at 103 (1987)). Because the service was
not effective, there is no basis upon which to affirm the Circuit Court’s denial of
Trustgard’s Motion.

III. The Circuit Court Erred in Denying Trustgard’s Motion to Stay Pending
Formal Discovery.

Graham’s attempt to distinguish Graham Law Firm, P.A. v. Makawi, 396 S.C.
290, 299, 721 S.E.2d 430, 435 (2012) fails. The Graham Law court explained that
“‘[w]here important decisions turn on questions of fact, due process often requires an
opportunity to confront and cross-examine adverse witnesses.”” Graham Law, 396 S.C.
at 299, 721 S.E.2d at 435 (quoting Brown v. S.C. State Bd. of Educ., 301 S.C. 326, 329,
391 S.E.2d 866, 867 (1990) (citing Goldberg v. Kelly, 397 U.S. 254, 90 S. Ct. 1011, 25
L.Ed.2d 287 (1970); S.C. Dep’t of Soc. Servs. v. Holden, 319 S.C. 72, 459 S.E.2d 846
(1995) (right to confirmation applies in civil context)). It is clear, based on the record in

this case, that Trustgard has not had a full and fair opportunity to be heard on an issue

that may be determinative of its legal rights with regard to protecting its insured, Full





Logistics, and the Circuit Court erred in failing to allow Trustgard the opportunity to
conduct discovery regarding the alleged service on Fuller. See Graham Law, 396 S.C. at
302, 721 S.E.2d at 436 (explaining that the circuit court erred in denying the request for
discovery because “[o]n this record, it cannot be said that Graham had a full and fair
opportunity to be heard on an issue that may be determinative of its legal rights.”).

In its Motion, Trustgard fully explained to the Circuit Court its need to conduct
discovery regarding the alleged service issues in the case. While the Circuit Court
acknowledged the inconsistencies in Fuller’s testimony and certainly noticed the fact the
Affidavits of Service that were submitted and filed by Graham did not reflect Fuller’s
testimony regarding the “service,” it disregarded Trustgard’s right to due process. This
decision was improper, and Graham’s arguments contending otherwise are without merit.
Therefore, the Circuit Court’s denial of Trustgard’s request should be reversed.

IV.  The Circuit Court Erred in Denying Trustgard’s Motion Under
Rule 60(b)(1) and (3), SCRCP.

In the Order, the Circuit Court based its decision that Trustgard was not entitled to
set aside the default judgment on “Fuller’s sworn testimony acknowledging service.” R.,
p. 023, Order, p. 7. Based on this testimony, the Circuit Court stated that “there is no
mistake, inadvertence, surprise, excusable neglect, fraud, misrepresentation, or other
misconduct that warrants setting aside the default judgment.” Id. As explained above,
and in Trustgard’s prior Brief, the record clearly demonstrates that Fuller’s testimony
about service demonstrates that he was confused about whether he was actually served
and South Carolina law does not recognize the service on Hunter-Fuller as valid service

on Full Logistics. Therefore, the primary basis upon which the Circuit Court rested in





denying Trustgard’s Motion is faulty and the Circuit Court must be reversed.

V. The Circuit Court Erred in Determining Trustgard Had Not Presented a
Meritorious Defense.

(1313

The South Carolina Supreme Court has explained that “‘[a] meritorious defense
need not be perfect nor one which can be guaranteed to prevail at a trial.”” Rouvet v.
Rouvet, 388 S.C. 301, 312, 696 S.E.2d 204, 209 (Ct. App. 2010) (quoting Graham v.
Town of Loris, 272 S.C. 442, 453, 248 S.E.2d 594, 599 (1978) (quoting 46 Am.Jur.2d
Judgments § 737 (1969)). Trustgard argued that a meritorious defense existed regarding
the amount of damages awarded to Graham, and this is sufficient to support reversing the
Circuit Court’s determination. Cf. Collins v. Auto-Owners Ins. Co., 438 F. App’x 247,
249 (4th Cir. 2011) (determining there was a reasonable ground for contesting the claim
when the insurer had legitimate reservations about the validity of the claims and the
adjusters expressed their belief that the tortfeasor had meritorious defenses to both
liability and the extent of the plaintiff’s damages).

Here, the evidence in the record clearly demonstrates that a meritorious defense
regarding the damages awarded to Graham exists. During the hearing, Graham presented
evidence that he incurred $57,536.85 in medical expenses and sought the following
additional amounts:

e Pain and suffering - $1,028,900;
e Future medicals - $456,912.88; and
e Loss of enjoyment - $300,000.
And, Graham also requested $300,000 in punitive damages. The Circuit Court awarded

all of the damages requested by Graham and increased the requested punitive damages
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award by 233.33% to $1.000.000. (R., p. 320, Damages Hr’g Tr., pp. 6-7, 9-10).

During the hearing on Trustgard’s Motion, Trustgard presented evidence
demonstrating that this damages award was not proper. Trustgard explained Foster
denied liability in his Answer to the Complaint. (R., p. 350, Second Motions Hr’g Tr.,
pp. 6-7). Further, Trustgard provided evidence showing that, despite Graham’s testimony
that he sustained a traumatic brain injury and was unable to work following the accident,
a month and a half after the accident, he had his CDL permit renewed and had it renewed
again on September 2, 2014, which showed that he was still working as a truck driver.
As further proof that Graham was working after the accident, Trustgard presented
evidence that Graham was driving a truck owned by a “L. Logistics, Inc.”® on
June 10, 2015 and received a citation for operating a commercial vehicle without periodic
inspection on the trailer. And, Graham received a citation for improper speeding in
Virginia on June 25, 2015. Further, Graham was driving a truck owned by “L. Logistics,
Inc.” on January 8, 2016, and he was issued a ticket for failure to obey a traffic light on
Whitehorse Road. (R., p. 350, Second Motions Hr’g Tr., p. 7-9, 14-15).

Also, with regard to the punitive damages award, section 15-32-530 of the South
Carolina Code of Laws provides that “[e]xcept as provided in subsections (B) and (C), an
award of punitive damages may not exceed the greater of three times the amount of
compensatory damages awarded to each claimant entitled thereto or the sum of five

b

hundred thousand dollars.” The exceptions in subsection (B) are whether the wrongful

conduct was motivated primarily by unreasonable financial gain or if the actions could

3 Trustgard also presented evidence showing that “L. Logistics Inc.” was formed a
month before Full Logistics was dissolved and had the same address as Full Logistics.
Second Motions Hr’g Tr., p. 9.
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subject the defendant to conviction of a felony. The exceptions in subsection (C) are
1) whether the defendant had an intent to harm the plaintiff; 2) whether the defendant
pled guilty to or had been convicted of a felony; or 3) the defendant acted or failed to act
while under the influence of alcohol, drugs, other than lawfully prescribed drugs
administered in accordance with a prescription, or any intentionally consumed glue,
aerosol, or other toxic vapor to the degree that the defendant’s judgment is substantially
impaired. There was no evidence introduced during the damages hearing that supported
the Circuit Court not abiding by the statutory cap for the punitive damages award.

The information that Trustgard presented during the hearing on its Motion
certainly casts sufficient doubt on Graham’s damages claim such that the Circuit Court’s
determination that Trustgard did not present a meritorious defense should be reversed.

VI.  The Circuit Court Erred in Determining Graham Would Be Prejudiced by
Setting Aside the Default Judgment.

Graham’s argument that he was prejudiced is the “law of the case” is incorrect.
Per the Order, the Circuit Court stated that it “weighed the prejudice to Graham and will
not vacate the default judgment in light of Fuller’s sworn testimony regarding personal
service and turning everything over to his insurance company.” (R., p. 023, Order, p. 9).
And, further, the Circuit Court stated that “[h]aving found Fuller made a voluntary
appearance and service was waived, the Court likewise denies Full Logistics’ Motion to
Set Aside the Default Judgment.” (R., p. 023, Order, p. 9). As previously explained, the
Circuit Court’s determinations upon which this finding was based are not supported by
the evidence in the record. Given that Trustgard’s arguments on appeal go to these very

issues, there is no valid basis for Graham’s argument that Trustgard did not appeal this
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issue. Accordingly, this finding is not the “law of the case” to which Trustgard is bound.
CONCLUSION
For the reasons cited herein and in Trustgard’s Opening Brief, Trustgard
respectfully requests this Court reverse the Circuit Court’s Order denying Trustgard’s
Motion in which the Circuit Court improperly refused to set aside the entry of default

judgment against Trustgard’s insured, Full Logistics.
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II.

STATEMENT OF ISSUES ON APPEAL

DID THE CIRCUIT COURT CORRECTLY GRANT TRUSTGARD’S
MOTION FOR PERMISSIVE INTERVENTION?

AS AN ALTERNATIVE SUSTAINING GROUND, WAS TRUSTGARD ALSO
ENTITLED TO INTERVENE IN THE GRAHAM LAWSUIT AS OF RIGHT?





INTRODUCTION

The Circuit Court’s grant of Trustgard Insurance Company’s (“Trustgard”)
motion to intervene should be affirmed because Respondent-Appellant Terrence Graham
(“Graham”) has failed to demonstrate that the Circuit Court abused its discretion in
granting the motion and has failed to establish any basis upon which the Circuit Court’s
determination should be reversed.

This case arises from a lawsuit that was filed in the Court of Common Pleas for
Greenville, South Carolina captioned, Terence Graham v. Johnnie William Foster, Full
Logistics, Inc., Case No. 2017-CP-23-00311 (“Graham Lawsuit”). Trustgard filed a
Motion to Intervene in the Graham Lawsuit for the purpose of moving to set aside a
default judgment that had been entered against Defendant Full Logistics, Inc. (“Full
Logistics™), Trustgard’s insured.

The Graham Lawsuit involves claims by Graham against Defendants Johnnie
William Foster (“Foster”) and Full Logistics arising out of a trucking accident that
occurred on January 29, 2014. At the time of the accident, Foster and Graham were
traveling north on Interstate 95 in Dorchester County, South Carolina. The Complaint,
which was filed on January 23, 2017, includes causes of action for 1) Negligence, 2)
Gross Negligence, Recklessness, Willfulness, and Wantonness and 3) Negligence per se
against Foster and causes of action for 1) Negligent Hiring, Negligent Supervision,
Negligent Training and Negligent Entrustment and 2) Vicarious Liability, Respondeat
Superior, Bailor/Bailee, Lessor/Lessee, = Employer/Employee, = Master/Servant,
Principal/Agent, including Ostensible or Apparent Agency, Contractual Relationships,

Corporate Relationships, Family and/or Other Relationships against Full Logistics.
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Trustgard issued a commercial automobile policy number XA 2010782-01 (“the
Policy”) to Full Logistics for the January 18, 2014 to January 18, 2015 policy period.
The Policy insures Full Logistics for certain risks under the Policy’s Liability Coverage
and excludes certain risks through exclusions to the Policy. In addition, the Policy
includes certain duties that Full Logistics was required to fulfill in the event of an
accident, claim, suit, or loss, including a duty to immediately send to Trustgard copies of
any summons or legal papers it received concerning a claim or suit, among other things.
Full Logistics did not provide Trustgard with the Summons and Complaint filed in the
Graham Lawsuit as required under the Policy.

Because Full Logistics did not comply with the Policy conditions, Trustgard was
not afforded the opportunity to retain counsel on Full Logistics’ behalf to defend against
the claims in the Graham Lawsuit. Therefore, a default and default judgement was
entered against Full Logistics. Thereafter, the Circuit Court held a damages hearing and
entered judgment in favor of Graham in the amount of $2,843,349.73. Trustgard finally
received notice of the Graham Lawsuit and the damages awarded to Graham after
Graham submitted a demand to Trustgard for payment of the judgment under the Policy.
Ultimately, Trustgard filed a Motion to Intervene and to Set Aside the Default Judgment,
which the Circuit Court granted in part and allowed it to intervene (R., p. 108, “Motion to
Intervene”) in the Graham Lawsuit for the purpose of seeking to set aside the default
judgment.

The Circuit Court properly granted Trustgard’s Motion to Intervene determining
that Trustgard met the requirements for permissive intervention. Further, Trustgard

demonstrated that it was also entitled to intervene in the Graham Lawsuit as a matter of
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right. Accordingly, the decision to allow intervention should be affirmed.





STATEMENT OF THE CASE

On January 23, 2017, Graham filed a Summons and Complaint against Foster and
Full Logistics seeking damages arising out of a trucking accident that occurred on
January 29, 2014 while Graham and Foster were traveling north on Interstate 95 in
Dorchester County, South Carolina. Foster filed an Answer to the Complaint on
March 15, 2017. On April 27, 2017, Graham filed an Affidavit Seeking Order to Allow
Service by Publication requesting that the Court issue an order authorizing service of the
Summons and Complaint by publication because Full Logistics’ agent and owner, Drico
Fuller (“Fuller””) would not provide an address for service. Per the Affidavit, contact was
made with Fuller but he “indicated that he had moved and would not disclose his
address,” and the Affidavit also included an Affidavit of Non-Service from Karen C.
Garrett (“Garrett”). On May 1, 2017, the Circuit Court issued an Order for Service by
Publication stating that “service of the Summons and Complaint in this action upon
Defendant Full Logistics, Inc. be made by publication thereof for three consecutive
weeks in the Greenville News” and by forwarding a copy of the pleadings to Full
Logistics’ last known address.

On April 30, 2018, Graham filed another Affidavit of Service showing that Fuller
was served via his estranged wife, Bridget Lovone Hunter-Fuller on April 28, 2017 at
8:57 PM and stating that the service was by leaving “a mail package on the front porch in
the recipient name of Drico Fuller.” Also, on April 30, 2018, Graham filed an Affidavit
of Service showing that Foster was personally served with the Summons and Complaint
in Reidsville, North Carolina. In addition, on April 30, 2018, over a year after Foster

Answered the Complaint, Graham filed an Affidavit of Default stating that Foster was
5





served on January 30, 3017 and Full Logistics was served on April 28, 2017 and stated
that “said Defendant is now in default” and included the Affidavit of Service on Foster
and Full Logistics as exhibits to the Affidavit of Default. On May 10, 2018, the Circuit
Court denied the request to enter default against Foster and Full Logistics because Foster
filed an Answer to the Complaint on March 15, 2017. By Order dated May 15, 2018, the
Circuit Court granted the request for entry of default as to Full Logistics and stated that
because Graham was seeking unliquidated damages, a hearing would be set to determine
the amount of the judgment against Full Logistics.

On June 26, 2018, Graham filed a Certificate of Service showing that counsel
provided notice of the Damages Hearing set for June 26, 2018 to Fuller on June 21, 2018.
The Damages Hearing was held on June 26, 2018, and the Court awarded the requested
damages to include $1,843,349.00 in actual damages and $1,000,000 in punitive
damages. On July 24, 2018, the Circuit Court entered an Order of Damages By Way of
Default and also noted that Full Logistics did not appear prior to the conclusion of the
hearing. On August 21, 2018, the Circuit Court denied Graham’s petition to the Court for
a re-hearing to allow additional time for the Defendants to respond. On October 16,
2018, Graham filed a Stipulation of Dismissal as to Foster stating that Foster was being
voluntarily dismissed without prejudice pursuant to a Tolling Agreement.

On November 29, 2018, after Trustgard finally received notice of the Graham
Lawsuit and the damages award via a settlement demand from Graham, Full Logistics,
through counsel retained by Trustgard, filed a Motion to Vacate and/or Set Aside
Judgment for Default Damages. On December 27, 2018, Graham’s counsel filed a letter

regarding its attempts to execute against Full Logistics’ property and begin supplemental
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proceedings to satisfy the judgment. On January 4, 2019, Full Logistics filed its
Memorandum of Law in Support of Motion to Vacate and/or Set Aside Judgment for
Default Damages. On January 7, 2019, Graham filed a Motion to Strike seeking to strike
the affidavits filed in support of Full Logistics’ motion. A hearing was held on Full
Logistics’ motion on January 8, 2019, and thereafter on January 30, 2019, Graham’s
counsel filed a Consent Motion to be Relieved as Counsel and Full Logistics’ counsel
filed a Motion to be Relieved as Counsel. The Circuit Court granted Graham’s counsel’s
motion by Order dated January 31, 2019. After Graham’s counsel noted their consent to
Full Logistics’ counsel’s motion, the Circuit Court granted that motion by Order dated
March 5, 2019.

On February 22, 2019, Trustgard filed its Motion to Intervene and filed its
Memorandum in Support of Motion to Intervene on April 15, 2019 (R., p. 116,
“Supporting Memo”). Graham filed his Memorandum in Opposition to Full Logistics,
Inc.’s Motion to Vacate and/or Set Aside Judgment for Default Damages as well as its
Memorandum in Opposition to Trustgard’s Motion to Intervene (R., p. 175, “Opposition
Memo”) on April 23, 2019. On June 28, 2019, Trustgard filed its Supplemental
Memorandum in Support of Motion to Intervene and to Set Aside the Default Judgment
(R., p- 298, “Supplemental Memo”).

A hearing was held on Trustgard’s Motion to Intervene on April 24, 2019. Before
the Circuit Court issued a ruling on the Motion to Intervene, Trustgard filed a Motion to

Stay a Formal Ruling Pending Discovery.' After considering the parties’ arguments and

" In this motion, Trustgard pointed out the inconsistencies in Fuller’s testimony
when compared with the affidavits of service that had been filed by Graham and the fact
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evidence presented during the hearing and in briefing, the Circuit Court granted
Trustgard’s Motion to Intervene” allowing it to intervene for the sole purpose of posing
Trustgard’s Motion to Set Aside Default Judgment. On September 10, 2019, Graham

filed a Notice of Cross-Appeal.

Fuller never provided any evidence supporting the circumstances regarding the alleged
service of process.

? The Circuit Court ultimately denied Trustgard’s Motion to Set Aside Default
Judgment. The Circuit Court’s denial of that portion of Trustgard’s Motion is also
currently on appeal.





STATEMENT OF FACTS
A. Accident and Service of Process

On January 29, 2014, Graham and Foster were involved in an accident while
Foster was driving a truck owned by Full Logics and while Graham was a passenger.
(R., p. 008, Order of Damages By Way of Default (“Default Order”), p. 1) Both Graham
and Foster were employees of Full Logistics. (R., p. 008, Default Order, p. 1) Foster was
allegedly traveling too fast for conditions, lost control of the truck, struck a guardrail, and
jack-knifed. (R., p. 008, Default Order, p. 1) Graham sustained injuries and sought
medical treatment for injuries to his head, neck, chest, back, shoulder, hip, and knee. (R.,
p. 008, Default Order, p. 1) Graham was allegedly diagnosed with a traumatic brain
injury and incurred medical expenses in the amount of $57,536.85. (R., p. 008, Default
Order, p. 1)

Shortly after the accident, Graham retained attorneys Brian T. Smith, Esq.
(“Smith”) and C. Dan Pruitt, Esq. (“Pruitt”) to represent him in connection with the
injuries he allegedly sustained as a result of the accident. (R., p. 332, Transcript of
Hearing of January 8, 2019 (“January Transcript”), p. 2) Smith sent a letter of
representation to Grange. (R., p. 332, January Transcript, p. 2) In addition, counsel also
sent a spoliation letter to Grange requesting that the tractor be made available for
inspection, and the inspection occurred in March 2014. (R., p. 332, January Transcript, p.
2) Grange continued to communicate about the case for the next few years and
continuously requested updates regarding the status of Graham’s injuries and the status of
the claim. (R., p. 332, January Transcript, pp. 2-4) By letter dated, June 15, 2016,

Grange sent a letter to Smith stating:





Our investigation concluded that there is no liability coverage
under the Trustgard Insurance Company policy for this claim. Our
investigation revealed that Terence Graham was an employee of
Full Logistics Inc at the time of the loss. As an employee he
would not be covered for his claims under Section II — Liability
Coverage because of Exclusions #4. Employee Indemnification
And Employer’s Liability and 5#. Fellow Employee. Workman’s
compensation would be his only recourse for recovery due his
injury during the course and scope of his employment with Full
Logistics Inc.

If you have evidence to the contrary, please forward it immediately
to our attention for review.

(R., p. 175, Opposition Memo, Ex. 3) Graham’s counsel did not respond to this letter
providing any contrary evidence or any other response. (R., p. 332, January Transcript,
pp. 3-4) In January 2017, Graham filed the Summons and Complaint in the Graham
Lawsuit and did not provide any notice of the filing to Grange. (R., p. 332, January
Transcript, p. 3)

Graham attempted to serve Full Logistics with the Summons and Complaint.
Garrett completed an Affidavit of Non-Service (R., p. 053, “Garrett Affidavit”) and stated
that she attempted to leave copies of the Summons, Complaint, Plaintiff’s First
Interrogatories to Defendant, and First Set of Requests for Production of Documents to
Defendant with Fuller as follows:

e January 28, 2017 at 213 Westfield Street in Greenville, South Carolina;
e March 23, 2017 at 31 Badger Street in Greenville, South Carolina; and
e March 24,2017 at 11 Cog Hill Drive in Simpsonville, South Carolina.

In addition, the Affidavit also included a supplemental affidavit from Garrett in which
she stated, among other things:

I noticed that there was a mobile phone number listed (864) 243-7929. 1
called it and Mr. Fuller answered the phone. I asked him if he still lived at
11 Cog Hill Dr. he said that he did not. He told me that he had moved to
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North Carolina. I asked him where [in] NC but he refused to give me an
answer. [ explained that I was a process server and that I had some legal
documents to be served on him as registered agent for Full Logistics, Inc.
He told me that he no longer had this company because he wasn’t making
any money with it. I explained to Mr. Fuller that it didn’t matter he still
needed to be served this document, because the documents were in
reference to when he did own Full [L]ogistics, Inc. He told me that he
was told he didn’t have to worry about this because the company had been
dissolved. I assured him that he did need to be served. He then hung up
on me.

(R., p. 053, Garrett Affidavit, p. 1)

On April 30, 2018, Graham filed an Affidavit of Service showing that Paul
Silvaggio (“Silvaggio”) served Fuller via his estranged wife, Bridget Lovone Hunter-
Fuller (“Hunter-Fuller”) on April 28, 2017 at 8:57 PM and stating that the service was by
leaving “a mail package on the front porch in the recipient name of Drico Fuller.”
Twenty-two months after completing the alleged service on Hunter-fuller, Silvaggio
stated in a supplemental affidavit that on April 27, 2017 he served Hunter-Fuller with a
copy of the Summons and Complaint and asked whether she was married to Fuller, to
which she responded in the affirmative. (R., p. 057, Affidavit of Paul Silvaggio
“Silvaggio Affidavit,” p. 2) Silvaggio also asked whether Fuller lived at the residence,
and Hunter-Fuller stated that he did but was not at home at the time the Summons and
Complaint was served. (R., p. 057, Silvaggio Affidavit, p. 2) He also asked Hunter-
Fuller whether she was an authorized agent of Full Logistics and was told that she was
when the company was operating, but it was now dissolved and no longer in business.
(R., p. 057, Silvaggio Affidavit, p. 2) Per Full Logistics’ Articles of Incorporation dated
January 7, 2013, Fuller was appointment the registered agent of Full Logistics and Full

Logistics’ initial registered office was located at 213 Westfield Street in Greenville,
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South Carolina. (R., p. 116, Supporting Memo, Ex. A) Full Logistics was dissolved on
June 22, 2015. (R., p. 116, Supporting Memo., Ex. A) Silvaggio allegedly verified that
the mail package was left on the home’s front porch. (R., p. 057, Silvaggio Affidavit, p.
2)

B. Attempts to Obtain Cooperation from Fuller and Set Aside Default
Judgment.

After Trustgard received its first notice of the Graham Lawsuit through a demand
letter from Graham, Trustgard retained the law firm of Collins & Lacey, P.C. (“Collins &
Lacey”) to assist with assessing the claim. (R., p. 332, January Transcript, p. 6; R., p.
113, Affidavit of Michael R. Burchstead “Burchstead Affidavit,” p. 1) Collins & Lacey,
through its attorney, Michael R. Burchstead (“Burchstead’), made numerous attempts to
contact Fuller to discuss his knowledge of the Graham Lawsuit and the service of
process, which included calling various telephone numbers and sending an email that
stated as follows:

I am an attorney in Columbia, SC and my firm has been retained by

Grange Insurance in connection with an accident that took place in

January 2014 involving one of your trucks and a lawsuit arising out of that

accident. I have been trying to reach you to discuss certain matters

regarding this accident and lawsuit, but I am unsure if my contact

information is correct. Can you please give me a call at (803) 807-7891 as
soon as you are able?

(R., p. 113, Burchstead Affidavit, p. 2) After not receiving any response from Fuller,
Collins & Lacey, through its investigator, M. Larry Nelson (“Nelson”), continued to work
to contact Fuller, and on October 30, 2018, Nelson had two conversations with Fuller.
(R., p. 113, Burchstead Affidavit, p. 2; R., p. 110, Affidavit of M. Larry Nelson (“Nelson

Affidavit”), pp. 1-2) During the initial conversation between Nelson and Fuller, Fuller
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said that Fuller’s estranged wife, Bridget, was not served and that the suit papers were
left on the porch. (R., p. 110, Nelson Affidavit, p. 2) In addition, Fuller stated that
Bridget was not an officer, shareholder, and had nothing to do with Full Logistics and
that he did not give her authorization to accept the Summons and Complaint. (R., p. 110,
Nelson Affidavit, p. 2) Further, Fuller stated that he was represented by an attorney
named ‘“Michael Johnson” in North Carolina; however, Burchstead was unable to
confirm whether such an attorney existed. (R., p. 113, Burchstead Affidavit, p. 2; R., p.
110, Nelson Affidavit, p. 2)

During the second conversation, Nelson attempted to have Fuller speak with
Burchstead, and Fuller hung up the phone mid-conversation. (R., p. 113, Burchstead
Affidavit, p. 2) Before he hung up, Fuller stated that he spoke with his attorney and was
advised that the case from 4 years ago was over and that Fuller had nothing to do with the
Graham Lawsuit. (R., p. 110, Nelson Affidavit, p. 2)

Burchstead received a telephone call from Fuller on November 28, 2018, and
Fuller stated that he was receiving letters regarding the Graham Lawsuit and stated that
he was personally served process, not his estranged wife. (R., p. 113, Burchstead
Affidavit, p. 3) Fuller further stated that he was served on or in his truck but refused to
provide any further detail regarding the alleged service, including the timing or
circumstances of the alleged service of process. (R., p. 113, Burchstead Affidavit, p. 3)
Fuller ultimately hung up the telephone rather than provide additional information. (R.,
p. 113, Burchstead Affidavit, p. 3)

The Circuit Court scheduled a hearing on Full Logistics’ Motion to Vacate

And/Or Set Aside Judgment for January 8, 2019. Counsel for Graham and Full Logistics
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discussed the potential for discontinuing the hearing on the Motion. Counsel William
Barnes stated:

...Much of the surprise argument set forth in the memo relates to Grange,
not Full Logistics or Mr. Fuller. Since you have not spoken with Mr.
Fuller he may not be surprised.

One component of continuing the hearing tomorrow, in addition to me
fully reviewing everything, is to find out whether Mr. Fuller turned the
summons and complaint over to Grange. Obviously, there are potential
issues above the state and federally mandated minimum coverages if the
summons and complaint were not turned over. I would like to either
depose or get an affidavit from Mr. and Mrs. Fuller about whether the
summons and complaint were turned over. If they were turned over Mr.
Graham may be aggregable taking an assignment of a bad faith action
against Grange to satisfy the judgment. If they were not turned over, Mr.
Graham may be agreeable taking a satisfaction of judgment in exchange
for the covenant — I DO NOT have authority for either position so this not
a formal offer. It is clear from the memorandum and private investigator
affidavit that Mr. Fuller is scared of the judgment and this would allow
Mr. Fuller’s fears to be eased. In our conversation you dismissed as not
being possible although I think it would be beneficial for Mr. Fuller to
explore or at least consider these options.

(R., p. 175, Opposition Memo., Ex. 11) Full Logistics’ counsel disputed the accuracy of
the summary of the conversation. (R., p. 175, Opposition Memo. Ex. 11)

The hearing on the motion went forward on January 8, 2019. Fuller appeared at
the hearing, and despite the information contained in the affidavits of service filed with
the Circuit Court in this case, Fuller testified as follows regarding service of the
Summons and Complaint:

I got served. I got the email stating where I sent everything to the

insurance company. They dropped the ball. I gave them everything I had.

When they served me, I sent it to them. We kept communication going.

Then they show up with a private investigator following my wife, trying to

get to sign an affidavit stating that she got served. I got served, not my
wife. He left the affidavit paper on the front porch.
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(R., p. 332, January Transcript, p. 10) Fuller further testified that he was served at his
place of business by a woman. (R., p. 332, January Transcript, p. 10) He also testified
that while he did not recall when he was served with a “white packet” he recalled
receiving the “white packet” before “a package” was left the package on the front porch.
(R., p. 332, January Transcript, p. 12) He further recalled being served with the “white
packet” about a year before the “package” was left on the front porch. (R., p. 332,
January Transcript, pp. 12-13) Fuller provided copies of the documents that were
included in the “white packet” for review at the hearing, and a copy of the Summons and
Complaint was not included. (R., p. 332, January Transcript, p. 13) Fuller stated that the
“package” that was left on the front porch was an affidavit stating that Hunter-Fuller was
served with the Summons and Complaint.® (R., p. 332, January Transcript, p. 14)

Fuller also testified that he took a “package” into his house and “didn’t even go
through it” because it was his “understanding [his] insurance company handling
everything.” (R., p. 332, January Transcript, p. 15) He testified that he sent “everything”
to Trustgard the first time he received the “white packet” a year before the Graham
Lawsuit was even filed. (R., p. 332, January Transcript, pp. 14-15)

Following the hearing on January 8, 2019, Graham’s counsel sent Full Logistics’
counsel correspondence dated February 4, 2019 stating, among other things:

It appears that Grange/Trustgard has three options to weigh. First,

Grange/Trustgard may have to pay the full judgment amount plus interest

at a later date as a result of a negligence/bad faith action which will no

doubt be brought directly by Mr. Fuller or by Mr. Graham through an
assignment from Mr. Fuller. Second, Grange/Trustgard can pay the

3 The proposed affidavit of Hunter-Fuller was left by Keith Johnson of K Johnson
Consulting, LLC. (R., p. 175, Opposition Memo., Exs. §, 9)
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policy’s coverage of $1,000,000.00 now based on the offer set forth below
to protect Mr. Fuller from excess exposure. Lastly, Grange/Trustgard may
possibly have to pay nothing at a later date. Regardless of who takes over
representing Mr. Fuller and Full Logistics, they will have to state his
position testified to on January 8, 2019 that he was served and turned
everything over to his insurance company....

(R., p. 175, Opposition Memo., Ex. 13) (emphasis added) By letter dated February 15,
2019, Trustgard’s counsel responded to the settlement demand and made an offer to
resolve the case. (R., p. 175, Opposition Memo., Ex. 14) In response, Graham’s counsel
sent a letter dated February 22, 2019, wherein counsel stated that the pending “Rule 60(b)
motion must be withdrawn” and that any counsel who represents Full Logistics “will still

have to take Mr. Fuller’s position that he was personally served and turned the lawsuit

2"

over to Trustgard.” (R., p. 175, Opposition Memo., Ex. 16) Trustgard’s counsel

responded by letter dated March 19, 2019 and stated that the threat to sue Trustgard for
bad faith was further proof of Trustgard’s substantial interest in working to set aside the
default judgment. (R., p. 175, Opposition Memo., Ex. 17) Graham’s counsel also wrote
to Full Logistics’ new counsel and requested the Rule 60(b) motion to be withdrawn
because Fuller provided “sworn testimony that he was served and turned everything over
to Trustgard.” (R., p. 175, Opposition Memo., Ex. 18)

Trustgard has no record of receiving any information from any person or entity,
including Fuller, showing that Trustgard was provided with notice of the Graham
Lawsuit until Graham sent the letter dated October 11, 2018, which included a settlement
demand. (R., p. 298, Supplemental Memo., Ex. A)

C. Hearing on Motion to Intervene
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After it became clear that Fuller would continue to assert that he had been served
with the Summons and Complaint as Full Logistics’ registered agent, despite his
confusion regarding when he received certain documents, Trustgard filed its Motion to
Intervene for the sole purpose of seeking to set aside the default judgment. During the
hearing on April 24, 2019, Trustgard presented evidence for the Circuit Court’s review.
The evidence included an article that was published in the Greenville New about Fuller’s
barbershop, The Distinguished Gentlemen — II. (R., p. 350, Transcript of April 24, 2019
Hearing (“April Transcript”), p. 15) In addition Trustgard presented evidence that
included an investigator’s report and photographs taken in February 2016 showing that a
Cadillac Escalade owned by Graham was repeatedly at Fuller’s business, The
Distinguished Gentlemen — II. (R., p. 350, April Transcript, p. 15)

In addressing Fuller’s testimony regarding the alleged service, the Circuit Court
noted that it “[1Jooked like there was some equivocation.” (R., p. 350, April Transcript,
p. 11)  The Circuit Court further noted that Fuller did “equivocate pretty
significantly...saying [he] got something but [he] d[id]n’t know what it was and [he]
turned it over or [he] turned it over a year later.” (R., p. 350, April Transcript, p. 28) The
Circuit Court determined that there “were a lot of issues associated with what [Fuller] had
to say. And it was difficult to ascertain exactly what his assertions were.” (R., p. 350,
April Transcript, p. 28)

ARGUMENT

I. Standard of Review

The South Carolina Rules of Civil Procedure allow for permissive intervention,

and Rule 24(b) states:
17





(b) Permissive Intervention. Upon timely application anyone may be
permitted to intervene in_an_action: (1) when a statute confers a
conditional right to intervene; or (2) when an_applicant’s claim or
defense and the main_action have a question of law or fact in common.
When a party to an action relies for ground of claim or defense upon any
statute or executive order administered by a federal or state governmental
officer or agency or upon any regulation, order, requirement or agreement
issued or made pursuant to the statute of executive order, the officer or
agency upon timely application may be permitted to intervene in the
action. In exercising its discretion the court shall consider whether the
intervention will unduly delay or prejudice the adjudication of the rights of
the original parties.

Rule 24(b), SCRCP (emphasis added). “Most cases call for a liberal construction of Rule
24> TPI Corp. v. Merchandise Mart of S.C., Inc., 61 F.R.D. 684, 690 (D.S.C. 1974).
See also Stoney v. Stoney, 425 S.C. 47, 64, 819 S.E.2d 201, 210 (Ct. App. 2018)
(explaining that “‘[g]enerally, the rules of intervention should be liberally construed
where judicial economy will be promoted by declaring the rights of all affected parties.””)
(quoting Ex parte Gov't Emp.’s Ins. Co., 373 S.C 132, 138, 644 S.E.2d 699, 702 (2007)).
The South Carolina Supreme Court has explained that “[t]he granting of
intervention is wholly discretionary with the trial court and will be reversed only for
abuse of discretion.” Sauner v. Pub. Serv. Auth. of S.C., 354 S.C. 397, 411, 581 S.E.2d
161, 168-169 (2003) (citing S.C. Tax Comm. v. Union City Treasurer, 295 S.C. 257, 368
S.E.2d 72 (Ct. App. 1988)). “An abuse of discretion arises where the judge issuing the
order was controlled by an error of law or where the order is based on factual conclusions
that are without evidentiary support.” BB&T v. Taylor, 369 S.C. 548, 551, 633 S.E.2d
501, 503 (2006) (citing Tri-County Ice & Fuel Co. v. Palmetto Ice Co., 303 S.C. 237,
242, 399 S.E.2d 779, 782 (1990)). “Mere allegations of error are not sufficient to

demonstrate an abuse of discretion.” First Sav. Bank v. McLean, 314 S.C. 361, 363, 444
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S.E.2d 513, 514 (1994). And, “[o]n appeal, the burden of showing abuse of discretion is
on the party challenging the trial court’s ruling.” First. Sav. Bank, 314 S.C. at 363, 444
S.E.2d at 514 (citing State ex rel. McLeod v. Wilson, 279 S.C. 562, 310 S.E.2d 818 (Ct.
App. 1983)).

Graham has failed to meet his burden. Trustgard demonstrated that it was entitled
to intervene in the Graham Lawsuit for the purpose of seeking to set aside the default
judgment. Because of Fuller’s clear confusion regarding whether he was actually served
with the Summons and Complaint, he has made it impossible for counsel for Full
Logistics to seek to set aside the default judgment that was entered against Full Logistics.
In an effort to protect its insured from the excess judgment that was wrongfully entered,
Trustgard sought to intervene to set the judgment aside. And, while Graham now argues
that Trustgard’s arguments are identical to the arguments put forth by Full Logistics,
Graham previously argued that counsel for Full Logistics was prohibited from raising the
necessary arguments to have the default judgment set aside. The record contains ample
evidence supporting the Circuit Court’s decision and Graham has failed to point to any
error of law by the Circuit Court. Therefore, Graham has failed to demonstrate that the
Circuit Court abused its discretion in granting Trustgard’s Motion to Intervene, and the
Circuit Court’s grant of the Motion to Intervene should be affirmed.

IL. Trustgard Was Entitled to Intervene in the Graham Lawsuit.

The Circuit Court’s determination that Trustgard’s interest in setting aside the
default judgment met the commonality requirement for permissive intervention and
determining that the intervention did not unduly prejudice the interests of Graham and

Full Logistics is proper under South Carolina law and should be affirmed. In addition,
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the facts of this case and South Carolina law demonstrate that Trustgard was also entitled
to intervene in the Graham Lawsuit as of right.

A. The Circuit Court correctly determined that Trustgard was entitled
to permissive intervention.

L The Circuit Court properly determined that Trustgard met the
commonality requirement in Rule 24(b).

Graham argues that Trustgard does not have a cause of action or defense that it
could assert in the Graham Lawsuit and that its arguments are “identical to those of Full
Logistics.” However, Graham’s arguments ignore the facts giving rise to the necessity of
Trustgard filing the Motion to Intervene. The record clearly demonstrates that Trustgard
and Full Logistics are not aligned regarding whether the default judgment should be set
aside, and the Circuit Court recognized that fact in determining that Trustgard was
entitled to permissive intervention. Graham has failed to demonstrate that the Circuit
Court abused its discretion in allowing Trustgard to intervene.

Graham’s reliance on South Carolina Tax Commission v. Union County
Treasurer, 368 S.E.2d 72, 75, 295 S.C. 257, 263 (Ct. App. 1988) is misplaced, and it is
clear that he misapprehends the Court’s analysis. In South Carolina Tax, the Court
explained that “[l]ike permissive joinder, Rule 24(b) intervention is premised upon the
theory that when claims or defenses have a question of law or fact common to each other,
sound administrative procedures encourage the disposition of all of the claims or defenses
in one action rather than a multiplicity of actions.” Further, the Court explained that
“[t]he typical situation for which the Rule was designed is one where the prospective
intervenor might institute or be called upon to defend a separate proceeding that would

substantially duplicate the one in question.” S.C. Tax Comm’n, 295 S.C. at 263, 368
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S.E.2d at 75-76. And, the Court reasoned “it seems clear the better rule is that permissive
intervention should be allowed only where the prospective intervenor has a cause of
action or defense it could bring or assert.” Id. at 76, 295 S.C. at 263.

The Court did not say that the fact an intervenor’s claims are “identical” to those
of a current party bars the ability of the intervenor to intervene, rather the fact the
attempted intervenor in South Carolina Tax “could not become a party to suit where its
claim or defense would be identical” to the defendants barred its ability to intervene. Id.,
295 S.C. at 263-264. Stated a different way — if it had an identical claim or defense, it
would have been allowed to intervene. See TPI Corp., 61 F.R.D. at 691 (determining
permissive intervention was proper where denial of intervention would result in prejudice
to the rights at issue and would cause undue delay in resolving the issues); Greenville
County Dep’t of Soc. Servs. v. Bowes, 313 S.C. 188, 192, 437 S.E.2d 107, 109, (1993),
superseded by statute as stated in Hooper v. Rockwell, 334 S.C. 281, 296, 513 S.E.2d,
358, 366 (1999) on other grounds (determining the court did not abuse its discretion in
allowing permissive intervention because the foster parents had standing to seek
termination and the statutory scheme allows removal and termination to be considered
together).

Here, it is clear that Trustgard has claims and defenses it could bring or assert to
protect its insured. Trustgard’s claims and defenses arise out of the January 29, 2014
accident, specifically the damages that were awarded. The defense that Trustgard could
assert in the Graham Lawsuit is that it did not receive notice of the Summons and
Complaint that was allegedly served on Full Logistics’ registered agent, Fuller or that the

service that the affidavits of service attest to was not proper such that the default
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judgment should be set aside. And, Trustgard could assert in the Graham Lawsuit that
Fuller’s testimony clearly demonstrates that he was confused about whether he was
actually served with the Summons and Complaint, particularly in light of the fact
Graham’s process servers never attested that the Summons and Complaint were served on
Graham and were certainly not served in the manner that Fuller recalls. Despite this
apparent confusion, inexplicably, Fuller refuses to recognize and argue that Full Logistics
was not properly served, and also inexplicably he has accepted the consequences of the
excess default judgment being entered against Full Logistics and, potentially, himself,
individually.

In an effort to protect its insured, Full Logistics, Trustgard moved to intervene to
assert those defenses that Full Logistics should be asserting on its own behalf and for
some unknown reason its agent is not. The Circuit Court properly determined that the
commonality requirement under Rule 24(b) was met and correctly allowed Trustgard to
intervene. See TPI Corp., 61 F.R.D. at 689 (determining the first condition for
permissive intervention under Rule 24(b)(2) was satisfied because “the petitioner-

intervenors’ claims and the main action arose out of the same transaction.”).

2. The Circuit Court properly determined that Trustgard’s
intervention did not constitute undue prejudice or delay for the
parties.

Further, based on the evidence presented in the briefing and at the hearing, the
Circuit Court properly determined that Graham, Foster, and Full Logistics did not suffer
any undue prejudice in allowing Trustgard to intervene for the sole purpose of moving to
set aside the default judgment. The facts demonstrate that Fuller and Full Logistics are

seemingly unconcerned about the issuance of the default judgment against Full Logistics
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and seem content to rely on Fuller’s confusion regarding the service of the Summons and
Complaint. Allowing Trustgard the opportunity to protect its insured in seeking to set
aside the default judgment certainly would not work prejudice as to Full Logistics. And,
Foster, who filed an Answer denying the allegations of Graham’s Complaint, has made
no argument that he would be prejudiced by allowing Trustgard to intervene.

As to Graham, he merely argues that the Circuit Court’s grant of Trustgard’s
Motion to Intervene “prejudices [him] by forcing the briefing and potential argument of
an appeal rather than simply addressing the declaratory judgment action in federal court
related to coverage.” (R., p. 175, Graham’s Brief, p. 13) The declaratory judgment
action was filed on August 13, 2019, after the hearing on April 24, 2019 and after the
Circuit Court issued its Order. There is no question that this argument was not presented
to the Circuit Court.

The law is clear that only issues “fairly and properly raised to the lower court and
passed upon by that court” can be appealed. State v. Oxner, 391 S.C. 132, 134, 705
S.E.2d 51, 52 (internal quotations omitted). See also Pye v. Estate of Fox, 369 S.C. 555,
564-565, 633 S.E.2d 505, 510 (2006) (explaining that “[i]t is well settled that an issue
cannot be raised for the first time on appeal, but must have been raised to and ruled upon
by the trial court to be preserved.”) (citing Holy Loch Distribs., Inc. v. Hitchcock, 340
S.C. 20, 531 S.E.2d 282 (2000); Staubes v. City of Folly Beach, 339 S.C. 406, 529 S.E.2d
543 (2000)). Therefore, because Graham’s argument was not presented and was not
considered by the Circuit Court this new argument is not properly preserved for appellate
review. And, Graham contains no argument regarding the Circuit Court’s finding that

Graham was not prejudiced based on the arguments Graham raised in its opposition to
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Trustgard’s Motion to Intervene, which means those arguments are not at issue on appeal.
Cf. Wright v. Craft, 372 S.C. 1, 20, 640 S.E.2d 486, 497 (Ct. App. 2006) (determining the
failure to address an issue in the brief precluded the Court from considering the issue on

(113

appeal because “‘[a]n issue raised on appeal but not argued in the brief is deemed
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abandoned and will not be considered by the appellate court.””’) (quoting Fields v.
Melrose Ltd. P’ship, 312 S.C. 102, 106, 439 S.E.2d 238, 284 (Ct. App. 1993); Bell v.
Bennett, 307 S.C. 286, 294, 414 S.E.2d 786, 791 (Ct. App. 1992)).

Graham has failed to meet his burden to demonstrate that the Circuit Court abused
its discretion in determining this requirement under Rule 24(b) did not bar Trustgard’s
request for intervention. Accordingly, the Circuit Court decision that Trustgard was

entitled to permissive intervention should be affirmed.

B. As an alternative sustaining ground, Trustgard was also entitled to
intervene in the Graham Lawsuit as of right.

Under Rule 220(c), SCACR, “[t]he appellate court may affirm any ruling, order,
decision or judgment upon any ground(s) appearing in the Record on Appeal.” In its
Motion to Intervene, Trustgard also sought to intervene as of right, and the Circuit Court
determined that Trustgard did not meet the requirements of Rule 24(a). However, the
evidence in the record clearly demonstrates that the Circuit Court’s decision was
controlled by an error of law regarding whether insurers have a right to intervene in the
underlying lawsuit to assert the defenses at issue. See BB&T, 369 S.C. at 551, 633 S.E.2d
at 503 (citing Tri-County Ice, 303 S.C. at 241, 399 S.E.2d at 782). Therefore, this Court
has an alternative basis upon which to affirm Trustgard’s ability to intervene in the

Graham Lawsuit.
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Rule 24(a) provides, in part:

(a) Intervention of Right. Upon timely application anyone shall be
permitted to intervene in an action: ... (2) when the applicant claims an
interest relating to the property or transaction which is the subject of the
action and the applicant is so situated that the disposition of the action
may as a practical matter impair or impede the applicant’s ability to

protect that interest, unless the applicant’s interest is adequately
represented by existing parties.

Rule 24, SCRCP. Under South Carolina law, a party seeking intervention must (1)
establish timely application; (2) assert an interest relating to the property or transaction;
(3) demonstrate that it is in a position such that without intervention, disposition of the
action may impair or impede its ability to protect that interest; and (4) demonstrate that
its interest is inadequately represented by other parties. Berkeley Elec. v. Town of Mt.
Pleasant, 302 S.C. 186, 189, 394 S.E.2d 712, 714 (1990). The evidence in the record
clearly supports a determination that Trustgard was also entitled to intervene in the
Graham Lawsuit as of right.

1 Trustgard’s Motion to Intervene was filed timely.

The evidence in the record shows that Trustgard’s Motion to Intervene was timely
filed. In considering issues regarding timeliness, South Carolina courts will consider (1)
the time that elapsed since the applicant knew or should have known of its interest in the
action; (2) the reason for the delay; (3) the state to which the action has progressed; and
(4) the prejudice the original parties to the action would suffer from granting intervention
and the applicant would suffer from denying intervention. Ex parte Reichlyn, 310 S.C.
495, 500, 427 S.E.2d 661, 664 (1993). Scardelletti v. Debarr, 265 F.3d 195, 203(4th Cir.
2001), rev’d on other grounds by Devlin v. Scardelletti, 536 U.S. 1 (2002) (explaining

that the Fourth Circuit has established the following factors to consider when determining
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whether a motion to intervene is timely: “how far the suit has progressed, the prejudice
that delay might cause other parties, and the reason for the tardiness in moving to
intervene.”); Atkins v. State Bd. of Educ. of N.C., 418 F.2d 874 (4th Cir. 1969) (reasoning
that “timeliness is not absolute [and i]t should be evaluated in light of all the
circumstances.”); Nautilus Ins. Co. v. Strongwell Corp., No. 1:12CV00038, 2014 WL
2645503, *3 (W.D.Va. June 13, 2014) (determining that the insurer’s motion to intervene
was timely even though it was not made until over a year after the original complaint was
filed because the case was not one “in which the movant has been ‘sitting on [its] rights
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in ignorance or apathy.’”) (quoting Maxum Indem. Co. Sec. Ins. Co. v. Eclipse Mfg. Co.,
No. 06-cv-4946, 2008 WL 4831734 (N.D. Ill. Nov. 5, 2008)). Here, Trustgard has met
this requirement.

Trustgard received its first notice of the Graham Lawsuit on October 15, 2018,
and thereafter, Trustgard retained defense counsel for Full Logistics. Defense counsel
promptly moved to set aside the default. Throughout this period, Trustgard’s counsel
attempted to contact Fuller to discuss the lawsuit and specifically whether Full Logistics
was properly served. Rather than engage in these discussions with counsel, Fuller
refused to discuss the issue, and then, despite his insistence that he wanted nothing to do
with defending the Graham Lawsuit, he appeared at the hearing on Full Logistics’ Motion
on January 8, 2019 and testified that he had been “served.” Once it became clear that
Fuller would continue to claim that he had been served with the Summons and
Complaint, it then became clear that Trustgard would have to seek to intervene in the

Graham Lawsuit to raise defenses that Full Logistics refused to raise. Fuller’s actions

demonstrate that he has failed to cooperate in Full Logistics’ defense and is working
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against Trustgard in its efforts to protect its insured, Full Logistics. Trustgard moved
quickly to seek intervention once it became apparent that it was necessary for it do to so.
Trustgard did not sit on its rights, and requiring Graham to prosecute his case when
service was not proper under South Carolina law does not prejudice any of the parties.

2. Trustgard has an interest relating to the property or transaction
at issue in the Graham Lawsuit.

a. The McClurg Deaton and Narruhn v. Alea London
Limited decisions support Trustgard’s ability to
intervene.

The evidence in the record also demonstrates that Trustgard has an interest in the
property or transaction at issue in the Graham Lawsuit. South Carolina courts have
recognized that an interested third-party may intervene after the entry of a default
judgment. For example, in McClurg v. Deaton, 380 S.C. 563, 671 S.E.2d 87 (Ct. App.
2008), aff’d 395 S.C. 85, 716 S.E.2d 887 (2011), the plaintiff obtained a default judgment
against the employee. The employee moved to set aside the default judgment, and the
employer also sought to intervene to also move to set aside the default judgment. In
addressing the employer’s argument that “the trial court erred in failing to recognize its
status as a party to the action after the court granted its motion to intervene,” the Court
agreed with the employer. McClurg, 380 S.C. at 570, 671 S.E.2d at 91. The Court noted
that the trial court granted the employer’s motion to intervene after it recognized the
employer’s “large financial interest in the action and possible responsibility for paying
the judgment.” Id. at 570, 671 S.E.2d at 91. The Court specifically found that “the trial
court erred in holding [the employer] was not a party to the action....” Id., 671 S.E.2d at

91.
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The ability of Trustgard to intervene is also buttressed by the South Carolina
Supreme Court’s decision in Narruhn v. Alea London Ltd., 404 S.C. 337, 745 S.E.2d 90
(2013). In Narruhn, the court determined that the insurer was unable to directly
challenge the default judgment because it was not a party to the lawsuit and cited
McClurg with approval in that the employer sought to intervene. Notably, the Court did
not determine that the insurer would be barred from intervening in the action if it had
sought to do so. See Edwards v. Ferguson, 254 S.C. 278, 175 S.E.2d 224 (1970)
(determining the insurer stood in the shoes of the insured and could move to set aside the
judgment); see also Morton Regent Enters., Inc. v. Leadtec Cal., Inc., 74 Cal.App.3d 842,
846 (Cal. App. 1977) (reasoning that “[a]n aggrieved person may intervene after
judgment for the purpose of vacating a default judgment which is void.”).

Graham has demanded that Trustgard pay the judgment to settle Graham’s claim
and has threatened Trustgard with a bad faith lawsuit if Trustgard does not pay the
judgment. It is clear that Trustgard has a “direct, substantial, legally protectable interest
in the proceedings.” Ex parte Reichlyn, 310 S.C. 495, 499-500, 427 S.E.2d 661, 664; see
also W. Heritage Ins. Co. v. Superior Court, 199 Cal.App.4th 1196, 1205, 132
Cal.Rptr.3d 209, 216 (2011) (explaining that “[t]his exposure to such direct liability has
been repeatedly held sufficient to create a basis for insurer intervention in a third-party
action against the insured.”).

b. The Ex parte Government Employees Insurance Co.
decision is distinguishable.

The South Carolina Supreme Court’s decision in Ex Parte Government

Employee’s Insurance Co., 373 S.C. 132, 644 S.E.2d 699 (2007) is distinguishable and
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does not demonstrate that Trustgard does not have an interest relating to the property or
transaction at issue in the Graham Lawsuit. The GEICO Court determined that the
family court properly denied the insurer’s motion to intervene in the proceeding
involving the validity of the claimant’s common law marriage with the insured. In
making this determination, the Court stated:
We find that GIECO [sic] does not have “an interest relating to the
property or transaction which is the subject of the action “as required by
Rule 24(a)(2), SCRCP. Additionally, we hold that the family court
correctly found GEICO lacked standing because GEICO does not have an
interest in the subject matter of the family court action. Stated differently,
GEICO has no real interest in whether Cooper and Goethe have a valid
common law marriage. GEICO’s interest is in the financial implications
of the family court’s decision, which is peripheral to the subject matter

before the court. This interest is insufficient to warrant GEICO’s
intervention in Cooper’s family court action under Rule 24(a)(2), SCRCP.

Ex parte Gov’t Empls. Ins. Co., 373 S.C. at 138, 644 S.E.2d at 702.

Here, there is no question that Trustgard has an interest in setting aside the default
judgment against its insured to give its insured an opportunity to defend against the
allegations contained in Graham’s Complaint, as well as to have an opportunity to have a
fair opportunity to consider Graham’s alleged damages. This interest is not peripheral to
the subject matter in the Graham Lawsuit; rather, it is the issue in the Graham Lawsuit.
As the South Carolina Supreme Court and Court of Appeals recognized in McClurg and
Narruhn, Trustgard’s interest is sufficient, and it is entitled to intervention as of right.

3. If Trustgard is not allowed to intervene, the disposition of the

Graham Lawsuit will impair and impede Trustgard’s ability to
protect that interest.

Trustgard is in a position that without intervention, disposition of the action may

impair or impede its ability to protect that interest. “To meet [this] requirement, a party
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need not prove that it would be bound in a res judicata sense by the judgment, only that it
would have difficulty adequately protecting its interests if not allowed to intervene.”
Berkeley Elec. Coop., Inc., 302 S.C. at 190, 394 S.E.2d at 715 (citing Spring Constr. Co.,
Inc. v. Harris, 614 F.2d 374 (4th Cir. 1980)). Fuller, on behalf of Full Logistics, has
patently shown that he is not interested in cooperating to work towards having the default
judgment set aside. And, given Graham’s proposal to settle this matter by obtaining an
assignment from Full Logistics to pursue a bad faith lawsuit, Trustgard would have great
difficulty in protecting its interests to protect its insured if not allowed to intervene to
seek to set aside the default judgment.

And, if Trustgard is not allowed to intervene in the Graham Lawsuit to challenge
the default judgment, it will be robbed of the ability to challenge the judgment in any
other forum. While Trustgard has filed a declaratory judgment action in federal court to
address issues regarding whether the policy affords coverage for the claimed damages or
if it does, the scope of such coverage, under the current state of South Carolina law, it
will likely not be allowed to pursue the issues regarding the validity of Graham’s claims
and damages. Therefore, if Trustgard is not allowed to intervene in the Graham Lawsuit
it will have no ability to protect its interests on behalf of its insured.

4. Trustgard’s interest is not adequately represented by other
parties.

Trustgard also meets the final requirement. South Carolina courts have adopted a
test for determining whether the existing representation in a case is adequate and will
consider:

(1) whether the existing parties will undoubtedly make all of the
intervenor’s arguments; (2) whether the existing parties are capable and
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willing to make such arguments; and (3) whether the intervenor offers
different knowledge, experience, or perspective on the proceedings that
would otherwise be absent.

Berkeley Elec. Coop., Inc., 302 S.C. at 191, 394 S.E.2d at 715. While the burden is on
Trustgard to demonstrate inadequacy of representation, “[t]his burden is minimal and [it]
need only show that the representation of [its] interest ‘may be’ inadequate.” Id. at 191,
394 S.E.2d at 715. Trustgard is clearly able to meet its burden.

While South Carolina courts have not yet had the opportunity to address this
issue, courts in other jurisdictions have determined that in similar circumstances insurers
have successfully demonstrated that their interests will not be adequately represented.
For example, in Bond v. Giebel, 101 A.D.3d 1340, 1342 (N.Y. 2012), which involved an
assignment agreement between the plaintiff and the defendant whereby the defendant
would share in the proceeds of any judgment, the court explained:

[The insurer] is the only person or entity with an interest in vacating the
default judgment, as the [insureds] have the potential to benefit financially
by allowing that judgment to remain in effect. Without the judgment,
neither plaintiff nor the [insureds] would stand to reap any significant
benefit from action...Thus, the particular terms of the assignment
agreement place the [insureds] in the unusual position of opposing [the
insured]’s motion to vacate the substantial judgment entered against them.
While the collusive nature of the assignment agreement may not have led
to the default judgment, the financial benefit that the [insureds] stand to
gain as a result of that agreement clearly provides them with an incentive
to act in unison with plaintiff going forward. At the very least, to allow
such a result offends our sense of justice and propriety and cannot be
condoned.

See also Edwards, 254 S.C. 278, 175 S.E.2d 224 (considering the possibility of collusion
between the plaintiff and the defendant as a factor in allowing the insurer to intervene);
Royal Indem. Co. v. United Enters., Inc., 162 Cal.App.4th 194, 206 (2008) (explaining

that “[i|ntervention may ... be allowed in the insurance context, where third party
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claimants are involved, when the insurer is allowed to take over in litigation if its insured
is not defending an action, to avoid harm to the insurer.”).

Fuller’s conduct, which necessitated Trustgard filing the Motion to Intervene,
clearly demonstrates that there is no other party to the Graham Lawsuit that will
adequately represent Trustgard’s interests. And, certainly, Graham does not. Further,
Foster did not provide notice of the Graham Lawsuit to Trustgard and is not involved in
seeking to set aside the default judgment, which demonstrates that he, also, does not
adequately represent Trustgard’s interests. Therefore, Trustgard has met this requirement
and should be allowed to intervene as of right.

CONCLUSION

The Circuit Court properly granted Trustgard’s Motion to Intervene based on
permissive intervention. Graham has failed to present any cogent argument that the
Circuit Court abused its discretion in determining that Trustgard met the requirements for
permissive intervention. Trustgard has a claim or defense in common with the main
action, and the intervention did not unduly delay or prejudice the adjudication of the
rights of the original parties. And, further, the evidence in the record supports this Court
affirming Trustgard’s right to intervene because Trustgard also had a right to intervene as
of right. Therefore, Trustgard respectfully requests that this Court affirm the Circuit

Court’s determination that Trustgard was entitled to intervene in the Graham Lawsuit.
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Brian T. Smith
714 Pettigru Street
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bsmith@btsmithlaw.com

Attorneys for Respondent-Appellant Terence Graham

Dorothy Holley Hogg
Fulcher Hagler, LLP

Post Office Box 1477
Augusta, GA 30903-1477
dhogg@fulcherlaw.com

Attorney for Defendant Full Logistics, Inc.

Matthew E. Cox

Smith, Currie & Hancock, LLP
1325 Park Street

Suite 200

Columbia, SC 29201
mecox@smithcurrie.com

Attorney for Johnnie Williams Foster

By:

$helley S. Montague (S.C. Bar. No. 68019)
Jessica W. Laffitte (S.C. Bar No. 100256)

GALLIVAN, WHITE & BOYD, P.A.
Post Office Box 7368

Columbia, South Carolina 29202
smontague@gwblawfirm.com
jlaffitte@gwblawfirm.com
Telephone: 803.779.1833

Facsimile: 803.779.1767
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