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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
DeAndrea Gist Benjamin, Circuit Court Judge

Case No. 2015-CP-40-1805

Wendy Brawley,......coccvviieciiieeiieeciieeee e Respondent,

Richland County, South Carolina............ccccccvvieeiiiieeciieeeiee e, Appellant.

NOTICE OF APPEAL

The Appellant Richland County hereby appeals the Final Order on the
Merits filed on February 13, 2020, the Order on Defendant’s Motion to Alter or
Amend Order filed on July 16, 2020, and the Form Order filed on July 16, 2020,
all of which were issued by Circuit Court Judge DeAndrea Gist Benjamin.

The Appellants’ counsel received written notice of entry of the Defendant’s
Order on Defendant’s Motion to Alter or Amend Order filed July 16, 2020, on that

same date.





LINDEMANN, DAVIS & HUGHES, P.A.

BY: s/Andrew F. Lindemann
ANDREW F. LINDEMANN  #13030
5 Calendar Court, Suite 202
Post Office Box 6923
Columbia, South Carolina 29260
(803) 881-8920
Email: andrew(@ldh-law.com

Counsel for Appellant Richland County
August 17,2020

Other Counsel of Record:

Jenkins M. Mann  #74894

Shaun C. Blake #76349

Rogers, Lewis, Jackson, Mann & Quinn, LLC
1901 Main Street - Suite 1200

Post Office Box 11803

Columbia, South Carolina 29211

(803) 256-1268

Email: jmann@rogerslewis.com

Email: sblake@rogerslewis.com

Counsel for Respondent





FINAL ORDER ON THE MERITS
Richland County, South Carolina,

Defendant.

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT

)

Wendy Brawley, )
) Civil Action No. 2015-CP-40-1805

Plaintiff, )

)

V. )

)

)

)

)

)

THIS MATTER CAME BEFORE THE COURT on September 5, 2019 for a hearing on
the merits pursuant to the South Carolina Freedom of Information Act (FOIA), S.C. Code Ann. 8 30-
4-10, et seq.! Present at the Trial and appearing on behalf of Plaintiff Wendy Brawley (“Ms.
Brawley”) were Shaun C. Blake, Esq. and Jenkins M. Mann, Esq. Present at the bench trial and
appearing on behalf of Defendant Richland County was Andrew F. Lindemann, Esq.

On March 27, 2016, the Plaintiff filed a Complaint seeking declaratory and injunctive relief.
The Defendant Richland County filed a Motion to Dismiss which was heard by Judge Clifton
Newman. By Form Order filed August 14, 2015, Judge Newman granted that motion and dismissed
the Plaintiff claim for injunctive relief. Later, with respect to the remaining claim for declaratory
relief, the Defendant County filed a motion for summary judgment. By Order filed October 24, 2016,
that motion was granted in part and denied in part by Judge Clifton Newman. Judge Newman
resolved three of the four FOIA requests. The fourth FOIA request sought the production of "a copy

of the application and supporting documentation Richland County submitted to the USDA Rural

! This case is controlled by the Freedom of Information Act as it was codified in 2014, which was
prior to the significant amendments to FOIA as adopted as part of 2017 Act No. 67, which became
effective on May 19, 2017.
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Development for grant and loan funding for the Lower Richland Sewer Project.” In his Order filed
October 24, 2016, Judge Newman determined that “there appears to be a genuine issue of material
fact in dispute that precludes the resolution of this claim at the summary judgment stage.” That is
the remaining claim for declaratory relief that proceeded to trial before this Court.

FACTS

After careful consideration of the testimony and exhibits presented at trial as well as the
legal arguments of counsel both during the trial and in proposed orders, the Court makes the
following findings of fact.

Prior to February 2013, Richland County applied for a loan and grant from the USDA Rural
Development office to fund the majority of what is known as “Phase I’ of the Lower Richland
Sewer Project (hereinafter, the “Grant™), which includes planning, acquiring easements, and
installing the infrastructure to provide Richland County sewer service to Lower Richland.
(Transcript at 97, Salley Testimony). Richland County’s utilities department, grants coordinator,
and general administration had roles in applying for the Grant. (Transcript at 97, Salley Testimony;
Transcript at 114, Metts Testimony).

On September 9, 2014, at a Richland County Council Meeting, Ms. Brawley submitted
four (4) separate written South Carolina Freedom of Information Act (“FOIA”) requests to the
Defendant Richland County. (Transcript at 23-27 and 81, Brawley Testimony). Of the four requests,
only one remains at issue; the one in which Ms. Brawley sought "a copy of the application and
supporting documentation Richland County submitted to the United States Department of
Agriculture (USDA) Rural Development for grant and loan funding for the Lower Richland Sewer
Project" (hereinafter “Loan Documentation FOIA Request”). (Transcript at 28-29, Brawley

Testimony; Exhibit 1).
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The Defendant informed Ms. Brawley by letter dated October 1, 2014 that they were
researching her Loan Documentation FOIA Request and expected to have data available within
the next few weeks. (Transcript at 29-31, Brawley Testimony; Exhibit 2). The October 1, 2014
letter provided, in part, “The information requested will be released.” (Transcript at 83, Brawley
Testimony; Exhibit 2).

a) The County’s Response to Ms. Brawley’s Loan Documentation FOIA Request

By letter dated October 8, 2014, Defendant informed Ms. Brawley that her request was
forwarded to the Richland County Clerk of Council, Procurement Department, Utility Department,
and Finance Department for review and that she would be provided documents as a response to
the Loan Documentation FOIA Request. (Transcript at 32, Brawley Testimony; Exhibit 3). The
October 8, 2014 letter also informed Ms. Brawley that “Richland County has no further information
regarding this matter”. (Exhibit3). The October 8, 2014 letter included six (6) pages of documents
consisting of the following:

a) A one (1) page Application for Federal Assistance on Form 424, as signed by County

Administrator J. Milton Pope;

b) Two (2) pages of instructions for the SF-424 and SF-424c;

c) Two (2) pages of “assurances” dated March 16, 2010; and

d) A one (1) page budget.

(Hereinafter “Original Response Documents”™). (Transcript at 33-34, Brawley Testimony; Exhibit 4).

The Application included with the Original Response Documents specifies the type of
submission is “Non-Construction,” the type of application is marked as a “Continuation,” and the
estimated federal funding requested was $20,961,360. (Exhibit 4). Further, the documents provide
that “Continuation” is defined as “an extension for an additional funding/budget period for a project
with a projected completion date.” (Transcript at 93, Brawley Testimony; Exhibit 4).

On March 25, 2015, Ms. Brawley filed the instant lawsuit pursuant to the South Carolina

Freedom of Information Act (FOIA), S.C. Code Ann. § 30-4-10, et seq seeking the production of
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all responsive documents to the Loan Documentation FOIA Request. On June 3, 2015, the

Defendant produced 55 pages of additional documents. The documents provided were:

a)
b)
c)
d)
e)

f)
9)

Application for Assistance dated July 18, 2012;
Instructions for the SF-424
Budget Information — Construction Programs;
Instructions for HUD-424C;
Richland County Utilities Department - Lower Richland Sewer System - Preliminary
Engineering Report - July 2012 — Cost Estimate — Phase I,
SC WEP Guide 1 — Processing the Initial Application;
Certification of Outstanding Debts dated July 18, 2012;
o Richland County — Ratios of Outstanding Debt by Type — Last Ten Fiscal Years;
o Richland County — Direct and Overlapping Governmental Activities Debt— As
of June 30, 2011;
o Richland County — Legal Debt Margin — Last Ten Fiscal Years;
o Richland County — Ratios of General Bonded Debt Outstanding — Last Ten
Fiscal Years;
Lower Richland Sewer Revenue/Expenditure Projections;
Balance Sheet (Governmental Funds; Capital Projects Fund; Water/Sewer Enterprise
Fund) and related documents;
Lower Richland Water/Sewer — Statement of Net Assets;
Hopkins Utility System Enterprise Fund — Statement of Net Assets;
Letter dated October 20, 2010 to the United States Department of Agriculture Rural
Development from Richland County;

m) Memorandum entitled “Richland County for Richland County/Utilities Department”

n)
0)

p)

a)
r

)
Y

(Transcript

dated February 23, 2007;

Memorandum entitled “Information Needed for Organizational Review”

Minutes of a Meeting Hopkins Community Water Project — Hopkins Park — Monday
28 August 2006;

Letter dated April 12, 2010 to the United States Department of Agriculture Rural
Development from South Carolina Budget and Control Board;

Memorandum entitled “Lower Richland Community Sewer System Project”;
Memorandum entitled “Development of a Richland County Owned and Operated
Sewer System to Serve Lower Richland County”;

Lower Richland Sewer — Monthly User Fee and New Customer Connection Rate
Comparison;

Three (3) USDA Memoranda with Subject referring to “Richland County Utilities
Department — Lower Richland County Sewer Project”;

at 42-57, Brawley Testimony; Exhibit 5) (Hereinafter “June 2015 Discovery

Documents”).
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In February 2016, Ms. Brawley was allowed inspection of Richland County’s Lower

Richland Sewer Project file at Mr. Lindemann’s office as part of discovery process for this action.

(Transcript at 57-58, 88, Brawley Testimony). In reviewing the County’s files, Ms. Brawley

identified roughly 120 pages of additional, relevant documents which were not produced during the

original Loan Documentation FOIA Request, or as part of the June 2015 Discovery Documents.

(Transcript at 57-58, Brawley Testimony).

The newly discovered documents found by Ms. Brawley included:

a)
b)

c)
d)

9)
h)

)

K)

“New” Application for Federal Assistance SF-424 for Sewer System Improvements,
Hopkins Service Area (Exhibit 7);

“New” Application for Federal Assistance for Sewer System Improvements, Hopkins
Service Area dated July 18, 2012 (Exhibit 17);

“Continuation” Application for Federal Assistance SF-424 for project affecting
“Hopkins Community, Lower Richland Community, Town of Eastover” (Exhibit 8);
“New” Construction Application for Federal Assistance for Lower Richland County
Sewer System, that included (i) Budget Information — Construction Programs, (ii)
Certification Regarding Debarment, Suspension, and Other Responsibility Matters, and
(i) Certification of Outstanding Debts (Exhibit 9);

“Continuation” Non-Construction Application for Federal Assistance for Sewer System
Improvements for Hopkins Community, that included Budget Information —
Construction Programs dated March 16, 2010 (Exhibit 10);

Letter of Transmittal dated June 7, 2010 from Wilbur Smith indicating sending (i)
Environmental Assessment for USDA (client copy); (ii) HUD Modified Environmental
Assessment (client copy), among other items (Exhibit 11);

South Carolina Rural Infrastructure Authority Grant Checklist (Exhibit 18);

Letter from the USDA to Richland County dated January 5, 2011 providing comments
to the revised “PER dated July 2012 (Exhibit 19);

Letter from the USDA to Richland County dated August 2, 2012 providing comments
to the revised “PER dated July 10” (Exhibit 13);

Letter from the USDA to Richland County dated January 30, 2013, 21 pages in total,
providing conditions which Richland County “must understand and agree to before
further consideration may be given to [Richland County’s] application.” (Exhibit 21);
Letter from Richland County to the USDA dated February 4, 2014 confirming Richland
County is moving forward with the sewer project and is working to meet all “items
contained in the Letter of Conditions dated January 30, 2013” (Exhibit 23);

(Transcript at 59-81, Brawley Testimony) (Hereinafter “February 2016 Located Documents™).
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b) Richland County’s Efforts in Responding to Loan Application FOIA

At trial, Sara Salley, the former grants coordinator for Richland County, testified that she
accumulated and provided the documents that were given to Ms. Brawley in the Original
Response Documents provided on October 8, 2014. (Transcript at 101, Salley Testimony). Ms.
Salley testified that the documents she provided were from a collection of what was in her office,
but her office did not have the “full application file”. (Transcript at 101 and 98, Salley
Testimony). Ms. Salley’s office was not in the same building as the Utilities Department and
Salley did not search files in the Utilities Department or Finance Department. (Transcript at 99-
100, Salley Testimony).

The Plaintiff also presented the testimony of Andy H. Metts. Mr. Metts is the former
Director of Richland County Utilities and was involved in locating the documents responsive to the
Plaintiff’s FOIA request at issue. Mr. Metts testified that files on the Grant “could have been” in the
finance department office, procurement department office, and administration. (Transcript at 108,
Metts Testimony). Mr. Metts is listed on both applications as point of contact for Richland County.
(Transcriptat 177-178, Metts Testimony; Exhibit 8; Exhibit 4). Mr. Metts testified that he was aware
of the following:

a) A Grant application and supporting documentation were given to the USDA prior to
August 18, 2010. (Transcript at 133, Metts Testimony).

b) The County submitted a USDA Application in July 2012 related to the Grant.
(Transcript at 142-145, Metts Testimony; Exhibit 17).

c) In August 2012, USDA requested additional information and explanations, which were
likely provided by Richland County. (Transcript at 152-155, Metts Testimony).

d) Richland County obtained and submitted preliminary engineering reports and revised
preliminary engineering reports as part of the Grant. (Transcript at 150-152, Metts
Testimony).

e) InJuly 2012, Richland County received and Metts reviewed a 21-page letter from the
USDA with requirements and conditions that must be met prior to the USDA further
considering the Grant request. (Transcript at 158-162, Metts Testimony; Exhibit 21).

f) Likely correspondence between Richland County and the USDA regarding the USDA’s
need for proof that Richland County held public meetings about the project. (Transcript
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at 175, Metts Testimony).

g) The County’s full application included numerous documents provided as part of the
June 2015 Discovery Documents. (Transcript at 197, Metts Testimony).

In regards to Richland County record keeping practices, Mr. Metts further testified as follows:

a) Documents and correspondence created as early as June 7, 2010 as part of the Grant
were likely kept as part of Richland County’s file. (Transcript at 129, Metts Testimony).

b) Metts general mode of operation involved printing off important emails and keeping
them in his files. (Transcript at 141, Metts Testimony).

c) Metts likely did not destroy preliminary engineering reports obtained by Richland
County for the Grant and submitted to the USDA, and such is “sure” to be somewhere
in the Utilities Department’s files. (Transcript at 150-151, Metts Testimony).

d) Mr. Metts further admitted that he possessed miscellaneous documents associated with
the Grant and submitted to the USDA as part of the application on his computer that he
never deleted, which were not part of the Original Response Documents. (Transcript at
211-212, Metts Testimony).

Mr. Metts further testified that he interpreted the Loan Documentation FOIA Request
made by the plaintiff on September 9, 2014 to be seeking just “the USDA application that was
signed and submitted”. (Transcriptat 256, Metts Testimony). Accordingly, in response to the Loan
Documentation FOIA Request, after Mr. Metts and his staff could not locate a USDA application
in records within the Utilities Department, Mr. Metts contacted Ms. Salley. (Transcript at 112, 166,
Metts Testimony). After obtaining the aforementioned pages from Ms. Salley, Mr. Metts and
Richland County provided the Original Response Documents to Ms. Brawley as their complete and
final response. (Transcript at 222, Metts Testimony). Mr. Metts did testify that in his search for the
grant application within the records of the Utilities Department, that he found documents related to
the application which were not produced to Ms. Brawley as part of the Original Response
Documents. (Transcript at 206-208, 211-215, 226-227, 231-234, 266, and 272 Metts Testimony).

As such, Ms. Brawley seeks a declaration that FOIA requests are deemed approved, that

Richland County failed to fully provide the Loan Documentation FOIA, immediate FOIA

responses for the Plaintiff, and that the Plaintiff is entitled to recover costs and reasonable

attorney fees.
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LEGAL ANALYSIS

In the present case, the central question is whether Richland County’s response to Ms.
Brawley’s Loan Documentation FOIA Request violated the South Carolina Freedom of
Information Act (FOIA). The South Carolina Freedom of Information Act requires disclosure of
records held by a “public body” unless the documents fall within enumerated exemptions set forth
in S.C. Code Ann. § 30-4-40(a). See, Burton v. York County Sheriff’s Department, 358 S.C. 339, 594
S.E.2d 888, 892 (Ct. App. 2004). “FOIA was designed to guarantee the public reasonable access
to certain activities of the government™ with the purpose of "protect[ing] the public by providing
for the disclosure of information.” 594 S.E.2d at 893. S.C. Code Ann. § 30-4-15 (2014) provides
as follows:

The General Assembly finds that it is vital in a democratic society that public

business be performed in an open and public manner so that citizens shall be

advised of the performance of public officials and of the decisions that are reached

in public activity and in the formulation of public policy. Toward this end,

provisions of this chapter must be construed so as to make it possible for citizens,

or their representatives, to learn and report fully the activities of their public

officials at a minimum cost or delay to the persons seeking access to public

documents or meetings.
Our supreme court has found that the clear legislative intent is for FOIA to be liberally construed
to carry out its purpose. Pope v. Wilson, 427 S.C. 377, 384-385, 831 S.E.2d 442, 446 (Ct. App.
2019) (quoting Evening Post Publ’g. Co. v. Berkeley Cty. Sch. Dist., 392 S.C. 76, 82, 708 S.E.2d
745, 748 (2011)).

Pursuant to S.C. Code Ann. 8 30-4-30(a) (2014), “Any person has a right to inspect or copy
any public record of a public body . . . in accordance with reasonable rules concerning time and
place of access.” S.C. Code Ann. 8 30-4-30(c) (2014) further provides:

Each public body, upon written request for records made under this chapter, shall
within fifteen days (excepting Saturdays, Sundays, and legal public holidays) of the
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receipt of any such request notify the person making such request of its
determination and the reasons therefor. Such a determination shall constitute the
final opinion of the public body as to the public availability of the requested public
record and, if the request is granted, the record must be furnished or made available
for inspection or copying. If written notification of the determination of the public
body as to the availability of the requested public record is neither mailed nor
personally delivered to the person requesting the document within the fifteen days
allowed herein, the request must be considered approved.

As such, the clear language of the "FOIA creates an affirmative duty on the part of public bodies

to disclose information." Bellamy v. Brown, 305 S.C. 291, 295, 408 S.E.2d 219, 221 (1991).

1. Defendant Failed to Provide All Responsive Documentation.

a) Richland County Failed to Produce all Documents in its Possession in Response
to the Loan Documentation FOIA

The record demonstrates Richland County failed to provide the application and supporting
documents in their possession in response to the Loan Documentation FOIA Request. In replying
to the Loan Documentation FOIA Request, Richland County informed Ms. Brawley that, “The
information requested will be released.” (Transcript at 83, Brawley Testimony; Exhibit 2). Per S.C.
Code Ann. 8 30-4-30(c) (2014), the County's response constitutes the final opinion of the public
body. As such, Ms. Brawley was entitled to receive or have access to “a copy of the application
and supporting documentation” related to the Lower Richland Sewer Project per her request.

Richland County provided a total of 6 pages in response to the request and informed Ms.
Brawley “Richland County has no further information regarding this matter”. (Exhibit 3). Exhibits
5-15, 17, and 19-23, are all responsive FOIA documents which were not provided to Ms. Brawley
in the Original Response Documents. S.C. Code Ann. § 30-4-20(c) (2014), defines a “Public
record” to include “all . . . documentary materials regardless of physical form or characteristics
prepared, owned, used, in the possession of, or retained by a public body.” Accordingly, this Court

finds the Defendant failed to provide all of the documentation that was contained in its files at the
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time of the Loan Documentation FOIA Request. In addition, during discovery Richland County
also provided Ms. Brawley a June 2015 Discovery Documents that included the July 18, 2012
Application for Federal Assistance, that was not part of the Original Response Documents.

b) The Defendant’s Contention that its FOIA Response was Sufficient is without

merit.

Richland County contends that it did not violate FOIA, arguing that it is only required to
produce those documents it created or retained, and is not required to obtain documents from a
third-party or to duplicate or to re-create documents. In support of this argument, Defendant cites
Trask v. South Carolina Dept. of Public Safety, 2012 WL 10864175 (S. C. Ct. App. 2012)
(unpublished), which references, Kissinger v. Reporters Comm. for Freedom of the Press, 445
U.S. 136, 152 (1980) (indicating FOIA "does not obligate agencies to create or retain documents;
it only obligates them to provide access to those which it in fact has created and retained").
Defendant’s reliance on Trask and Kissinger concerning the recreation of documents is
inapplicable to the facts before this Court.

First, the Defendant has asserted that the June 2015 Discovery Documents were obtained
from the USDA after the instant suit was brought. There is no testimony or evidence before this
Court supporting the origin for June 2015 Discovery Documents. Defendant’s reliance on its own
counsel’s transmittal letter for the June 2015 Discovery Documents is not evidence establishing
the origin of these documents. Furthermore, neither Defendant’s counsel, nor any witness, testified
that the June 2015 Discovery Documents originated from the USDA.

Second, the February 2016 Located Documents which were not produced to Ms. Brawley
prior to filing suit, but are unique from the June 2015 Discovery Documents, and are responsive to

the Loan Documentation FOIA Request. The Defendant contends that the Plaintiff cannot establish

10
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that the February 2016 Located Documents were in the Defendant’s possession at the exact moment
that it responded to her FOIA request. However, the law places no such burden on the Plaintiff.

In a civil case, proof of circumstances warranting a given inference is sufficient to prove a
fact. See generally, Eickhoff v. Beard-Laney, 20 S.E.2d 153, 155 (S.C. 1942) (citing Leek v. New
South Exp. Lines, 192 S.C. 527, 7 S.E.2d 459). “In the absence of a statute or a valid contractual
provision to the contrary, circumstantial evidence is regarded by law as competent to prove any
given fact in issue in a civil case and is sometimes as cogent and irresistible as direct and positive
testimony.” 1d. (Qquoting Am. Jur, Volume 20 at 259-260) (emphasis included in original) (see also,
Graves v. CAS Med. Sys., Inc., 401 S.C.63, 80, 735 S.E.2d 650, 658 (2012) (providing “the
general rule is any fact can be shown through circumstantial evidence, and it is up to the trier of
fact to determine whether it alone is worth as much merit as direct evidence.”) The testimony in
the present case provides that the loan application documentation involved numerous submittals
and documents, that Richland County Utilities Department generally kept copies of important
documents, that supporting documentation was likely within Richland County’s files and that these
very same documents were present in the Defendant’s file when Ms. Brawley was allowed to
search it in February 2016. No evidence or testimony was presented by Richland County to the
contrary.

Finally, the legislative intent is that FOIA “must be construed so as to make it possible for
citizens, or their representatives, to learn and report fully the activities of their public officials at a
minimum cost or delay to the persons seeking access to public documents or meetings” (S.C. Code
Ann. § 30-4-15 (2014)). FOIA is to be liberally construed to carry out its purpose (Pope, 427 S.C.
at 384-38). As such, under FOIA, a public body should make reasonable and diligent efforts to

locate and/or identify the location of public records requested.

11
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Accordingly, based on the foregoing, | find that in failing to conduct a reasonable
investigation to obtain and/or locate all relevant documents, the Defendant committed a violation
of the South Carolina Freedom of Information Act (FOIA). Federal law supports this analysis.
In Ethyl Corp. v. U.S. Envtl. Prot. Agency, 25 F.3d 1241, 1246 (4th Cir.1994), the Court held that
“in judging the adequacy of an agency search for documents the relevant question is . . . whether
the agency has demonstrated that it has conducted a search reasonably calculated to uncover all
relevant documents.” (citations and quotations omitted). In Ethyl Corp., the Court found that to
comply with FOIA the agency must demonstrate that the search conducted include a search of all
files likely to contain responsive materials; the agency cannot merely aver that the search was
consistent with customary practices and procedures. Id. at 1246-47. Accordingly, based on the
foregoing, I find that FOIA in South Carolina requires that a public body take, at a minimum, must
undertake reasonable investigative measures to provide requested public records.

2. Richland County is ordered to provide all applicable documents.

Per section 30-4-100(a) (2014) of the South Carolina Code, A violation of FOIA is
“considered to be an irreparable injury for which no adequate remedy at law exists.” “The court
may order equitable relief as it considers appropriate.” 1d. | hereby order that the Defendant
conduct a reasonable examination of its records for any heretofore unidentified, responsive

documents and produce those to Ms. Brawley within 15 days of the date of this order.

3. The Plaintiff is entitled to Attorney’s Fees.

Per section 30-4-100(b) (2014) of the South Carolina Code, Ms. Brawley is entitled to
reasonably attorney’s fees incurred herein. Sloan v. Friends of Hunley, Inc., 393 S.C. 152, 157-
158, 711 S.E.2d 895, 897-898 (2011). Accordingly, the Plaintiff is to submit a schedule of fees

and a motion to support the amount of fees and costs incurred herein. The Defendant will have 15
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days to respond to the Plaintiff's motion.

IT IS SO ORDERED!

February 13, 2020
Columbia, South Carolina

13

The Honorable DeAndrea Gist Benjamin
Presiding Circuit Court Judge
Fifth Judicial Circuit
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ORDER
Richland County, South Carolina,

Defendant.

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT

)

Wendy Brawley, )
) Civil Action No. 2015-CP-40-1805

Plaintiff, )

)

V. )

)

)

)

)

)

THIS MATTER CAME BEFORE THE COURT on September 5, 2019 for a hearing on
the merits pursuant to the South Carolina Freedom of Information Act (FOIA), S.C. Code Ann. 8§ 30-
4-10, et seq.! Present at the trial and appearing on behalf of Plaintiff Wendy Brawley (“Ms.
Brawley”) were Shaun C. Blake, Esq. and Jenkins M. Mann, Esq. Present at the bench trial and
appearing on behalf of Defendant Richland County was Andrew F. Lindemann, Esq. A Final Order
on the merits of the trial was filed on February 13, 2020. On February 24, 2020, the Defendant
filed a Motion to Amend. After additional review of the record and relevant case law, this Court
now addresses each of the grounds outlined in the Defendant’s Motion to Amend.

1) The Defendant contends that the Court awarded injunctive relief which was no
longer before the court at trial.

This Court ordered that the Defendant conduct a reasonable examination of its records
and produce those to Ms. Brawley within 15 days of the date of the order. This Court also
ordered the Defendant to pay attorney’s fees.

Per section 30-4-100(a) of the South Carolina Code, any citizen may apply to the Court

1 This case is controlled by the Freedom of Information Act as it was codified in 2014, which was
prior to the significant amendments to FOIA as adopted as part of 2017 Act No. 67, which became
effective on May 19, 2017.
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for declaratory judgement, injunctive relief, or both. See S.C. Code Ann. 8 30-4-100(a) (2014).
The court may order equitable relief as it considers appropriate. Id. However, in 2016, Judge
Newman determined that only a declaratory judgement proceeded to trial before this Court. As
such, this Court will remove the injunctive relief requiring Richland County to provide the
documents to the Plaintiff. The Plaintiff, Ms. Brawley, is still entitled to reasonably attorney’s
fees incurred herein. Sloan v. Friends of Hunley, Inc., 393 S.C. 152, 157-158, 711 S.E.2d 895,
897-898 (2011). Accordingly, the Plaintiff is to submit a schedule of fees and a motion to
support the amount of fees and costs incurred. The Defendant will have 15 days to respond to
the Plaintiff's motion.

2) The Defendant contends that the Court failed to recognize that the burden of proof
rests with the Plaintiff and the court erred in concluding there was circumstantial
evidence to support the Plaintiff’s claim.

a) Burden of Proof

The Defendant asserts that the Court failed to recognize that the burden of proof rests
with the Plaintiff. In an action under the Federal Freedom of Information Act (FOIA), state
courts generally recognize that the public body has the burden of justifying the nondisclosure of
requested records. See generally 37A Am. Jur. 2d Freedom of Information Acts § 514. In order
to discharge this burden, the agency *1383 “must prove that each document that falls within the
class requested either has been produced, is unidentifiable, or is wholly exempt from the Act's
inspection requirements.” National Cable Television Ass'n, Inc. v. Federal Communications
Comm'n, 479 F.2d 183, 186 (D.C.Cir.1973).

In the present case, the Defendant wants the Plaintiff to prove that Richland County had
the requested documents. However, since the requesting party (Plaintiff) did not have the

documents, “placing the burden of proof upon the agency puts the task of justifying the
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withholding of the records on the only party able to explain the withholding.” 37A Am. Jur. 2d
Freedom of Information Acts § 514. As such, this Court finds that the Defendant’s burden
shifting argument is meritless.

b) Circumstantial Evidence

The Defendant also asserts that the court erred in concluding there was circumstantial
evidence to support the Plaintiff’s claim. In a civil case, proof of circumstances warranting a
given inference is sufficient to prove a fact. See generally, Eickhoff v. Beard-Laney, 20 S.E.2d
153, 155 (S.C. 1942) (citing Leek v. New South Exp. Lines, 192 S.C. 527, 7 S.E.2d 459). The
adequacy of an agency's search for requested documents is judged by a standard of
reasonableness, i.e., “the agency must show beyond material doubt ... that it has conducted a
search reasonably calculated to uncover all relevant documents.” Miller v. U.S. Dep't of State,
779 F.2d 1378, 1383 (8th Cir. 1985).

At trial, the main Richland County contact for the United States Department of
Agriculture (hereafter USDA), Mr. Andy Metts, as well as the Richland County Grants
Coordinator, Sara Salley, both testified on the record that documents may have been stored in
other locations. However, per their testimony neither reached out to other offices to obtain
records for the FOIA request by the Plaintiff. Moreover, given the nature of the information the
Plaintiff was seeking (an application for a loan), the testimony by Mr. Metts and Ms. Salley

(Transcript at 98-100, Salley Testimony), it seems likely that responsive documents would have

been in other offices, such as finance, that were not included in the search. Therefore, this Court

finds on the basis of the record and circumstantial evidence presented, it would have been
reasonable for other offices with responsive documents to have been part of the search as

provided by law.
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3) The defendant asserts that the Court failed to consider or address the threshold in
the case.

The defendant contends the threshold issue of this case was the scope of the request itself
and whether the request was reasonably described such that the agency could understand what
was requested. S.C. Code Ann. § 30-4-110(A) states that “[a] public body may file a request for
hearing with the circuit court to seek relief from unduly burdensome, overly broad, vague,
repetitive, or otherwise improper requests. . .” Additionally, S.C. Code Ann. § 30-4-30 states
that each public body, upon written request shall within ten days of the receipt of the request,
notify the person making the request of its determination [to provide the documents]. This
determination must constitute the final opinion of the public body as to the public availability of
the requested public record. S.C. Code Ann. § 30-4-30 (2014).

In the present case, the Defendant informed Ms. Brawley by letter dated October 1, 2014
that “[t]he information requested will be released.” (Transcript at 83, Brawley Testimony;
Exhibit 2). No question concerning vagueness was made, nor did the Defendant file a request to
the circuit court seeking relief from an overly broad request. Rather, the Defendant responded to
the request with 6 pages of responsive information. Ms. Brawley, then brought the instant action.
As such, the central question in the present case is whether Richland County’s response to Ms.
Brawley’s Loan Documentation FOIA Request violated the South Carolina Freedom of
Information Act (FOIA) as stated in the original order.

4) Moreover, the Defendant asserts that the Court should reject any contention that
engineering reports and environmental studies associated with the project were also
“supporting documentation” within the meaning and scope of the request.

The Defendant contends that the Court should reject any contention that engineering
reports and environmental studies associated with the project were within the meaning and scope

of the request. The definition section of the South Carolina Freedom of Information Act codified
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at S.C. Code Ann. § 30-4-20, states that a ““[p]Jublic record” includes all books, papers, maps,
photographs, cards, tapes, recordings, or other documentary materials regardless of physical
form or characteristics prepared, owned, used, in the possession of, or retained by a public
body.” To reject the contention that engineering reports and environmental studies retained by
the Defendant are documentary materials that should be considered “supporting documentation”
would go against the plain language of the FOIA statute. In the present case, testimony by
witness Mr. Andy Metts specifically stated that there was “some form of the preliminary
engineering report” that was reviewed in connection with the application and retained by the
Defendant that was not provided to Ms. Brawley. (Transcript at 148-150, Metts Testimony). As
such this Court, does not feel that the position that engineering reports and environmental studies
were “supporting documentation” within the scope of the request requires amendment.

5) The Defendant has also asked the Court to make those specific findings of the
documents that were reasonably responsive to the FOIA request.

Per the first ground for this Motion to Amend, injunctive relief has been removed. Since
the injunctive relief requiring Richland County to provide the documents to the Plaintiff is no
longer requisite, this Court finds no need to make specific findings regarding the documents that
were to be provided to the Plaintiff per the injunctive relief order.

6) The Defendant asserts that with respect to the Application for Federal Assistance
dated July 18, 2012, there was no evidence presented that a copy of that application
was retained and existed when the FOIA request was made.

The Defendant contends that with respect to the Application for Federal Assistance dated
July 18, 2012 (hereafter July 2012 Application), the Plaintiff presented no evidence that a copy
of that application was retained and existed when the FOIA request was made. Mr. Andy Mett’s

testified that a copy of the July 2012 Application was not in his office’s file at the time of the

request (Transcript at 252, 257, Metts Testimony). He did not state whether the application was
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or was not stored in the file of any other Richland County office. Further, upon Ms. Brawley’s
June 2015 review of the County files during the discovery process, the July 18, 2012, a copy of
the application was found.

Counsel for the Defendant contends that during the discovery process for the present
case, the County made a request to the USDA Rural Development Office to learn what was in
their file. According to the Defendant, it is the information that was provided to the County from
the USDA that Ms. Brawley found during discovery. However, there is no evidence in the record
to support this origin of the documents found by Ms. Brawley.

As stated by the defense in the Motion to Amend, the Rules of Professional Conduct
disallow counsel for the defense, to testify as to the origin of July 18, 2012 application and that
USDA employees cannot be called as witnesses in judicial proceedings per 7 C.F. R. 88 1.210 -
1.219. However, the 2012 application was found in the files during discovery and no evidence,
other than Mr. Mett’s testimony about his specific office, was presented to aid in determination
of when the July 2012 application was added to the file. The Defendant’s argument concerning
burden of proof has been addressed above in Section 2 of this order. Therefore, conclusions by
the court regarding the “June 2015 Discovery Documents” do not require amendment.

7) The Defendant contends that the Court erred in concluding that the Defendant
failed “to conduct a reasonable investigation to obtain and/or locate all relevant
document.”

For the reasons outlined in the Section 2(a) of this order regarding Burden of Proof, this
Court finds that the original language regarding the search stands. In Ethyl Corp. v. U.S. Envitl.
Prot. Agency, 25 F.3d 1241, 1246 (4th Cir.1994), the Court held that “in judging the adequacy of
an agency search for documents the relevant question is . . . whether the agency has

demonstrated that it has conducted a search reasonably calculated to uncover all relevant
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documents.” (citations and quotations omitted). Further, in Ethyl Corp., the Court found that to
comply with FOIA the agency must demonstrate that the search conducted include a search of all
files likely to contain responsive materials.”

At trial, the Defendant did not provide any information from other Richland County
(other than Andy Metts and Sara Salley) officials to show “a search reasonably calculated to
uncover all relevant documents” was completed, despite testimony from both Ms. Salley
(Transcript at 97- 100, Salley Testimony) and Mr. Metts (Transcript at 164, Metts Testimony)
stating that there was other documentation that the County likely had but was not included in the
6 pages provided to Ms. Brawley. While the Defendant asserts that the Richland County
Ombudsman office may have played a role in the search, the Defendant did not provide a witness
from the Ombudsman office to that effect. Therefore, this Court finds that the original language
regarding the search does not require amendment.

8) The Defendant asserts that the Court erred in overlooking or otherwise
disregarding the applicable law that FOIA does not require a party to obtain
documents from a third-party source to satisfy a request.

The Defendant contends that the Court erred in overlooking or otherwise disregarding the
applicable law that FOIA does not require a party to obtain documents from a third-party source
to satisfy a request. In the Motion to Amend filed before this Court, the Defendant’s argument
centers on Kissinger v. Reporters Comm. for Freedom of the Press, 445 U.S. 136, 100 S. Ct. 960,
63 L. Ed. 2d 267 (1980). In Kissinger, the U.S. Supreme Court held that under the FOIA, the
U.S. State Department did not “improperly withhold” documents consisting of notes of telephone
conversations of Secretary of State where, at time of request, such documents had been removed

from State Department and donated to Library of Congress. The Supreme Court’s rationale was
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that the U.S. State Department did not have control of the documents, as at the time of the
request, the documents were in possession of the Library of Congress.

In the present case, the Defendant is trying to make the argument that the USDA
application was not in their possession to allow request response. However, no testimony was
provided by the County that any documents found by Ms. Brawley during the discovery process
had been removed from the Defendant’s control at the time of the request, other than the grounds
presented in Section 6 of this order. Therefore, the aforementioned ground regarding obtaining
documents from third-parties does not necessitate amendment.

9) The Defendant also contends that the Court erred in disregarding the applicable law
that “[a] challenge to any agency’s search because it did not locate documents that
may never have been created in the first instance, or may never have been retained
as agency records, cannot succeed.”

The Court also erred in overlooking applicable law that “[a] challenge to any agency’s
search because it did not locate documents that may never have been created in the first instance,
or may never have been retained as agency records, cannot succeed.” For the above-referenced
ground, the Defendant relies on Saldana v. Fed. Bureau of Prisons, 715 F. Supp. 2d 10 (D.D.C.
2010), to question whether the requested documents were ever created. In Saldana, the Court
held there was no reason to think that some of the documents the Plaintiff sought ever existed.
Specifically, in Saldana, the Plaintiff (an inmate) presumed that a deputy marshal made
handwritten notes of an alleged conversation with a judge that allegedly occurred approximately
ten years before his FOIA request. However, in Saldana, there was no evidence of such notes
being created. In the present case, testimony from both Andy Metts and Sara Salley, indicated

that there were additional documents retained outside of the documents that were provided to

Ms. Brawley. Therefore, the argument concerning creation does not require amendment.
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10. The Defendant claims this Court also erred in disregarding the applicable law that
‘““a mere technical error may not constitute a violation of the Act.

The Defendant claims this Court also erred in overlooking that “a mere technical error
may not constitute a violation of the Act. For this argument, the Defendant relies on Piedmont
Public Service District v. Cowart, 319 S.C. 124, 459 S.E.2d 876, 878 (Ct. App. 1995) and
Multimedia, Inc. v. Greenville Airport Commission, 287 S.C. 521, 339 S.E.2d 884, 887 (Ct. App.
1996) to uphold its argument that a technical error does not constitute a violation of the FOIA
Act. In Piedmont, the “technical error” reviewed by the Court was the act of Petitioner voting to
terminate employment of the Respondent during an executive session meeting which was
prohibited by a 1987 amendment to the FOIA statute. See generally Piedmont Public Service
District v. Cowart, 319 S.C. 124, 459 S.E.2d 876, 878 (Ct. App. 1995). Similarly, in Multimedia,
the Commission violated FOIA by holding its monthly April meeting without notice. However,
the actions at the April meeting was reconsidered at a properly noticed May meeting. As such,
reconsideration of the Commission's decision at the properly held May meeting cured any prior
FOIA violation. This Courts review of the case law cited by the Defendant illustrates that “mere
technical error” are procedural errors. Such small errors differ greatly from failing to provide
multiple pages of responsive documents to a FOIA requester, which is the main goal of the FOIA

process. Therefore, the argument based on “mere technical error” does not require amendment.

IT IS SO ORDERED!

The Honorable DeAndrea Gist Benjamin
Presiding Circuit Court Judge
Fifth Judicial Circuit

July 10, 2020
Columbia, South Carolina
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s/DeAndrea Gist Benjamin, #2161
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF RICHLAND

IN THE COURT OF COMMON PLEAS CASE NO. 2015 CP- 40 - 1805
Wendy Brawley Richland County, South Carolina
PLAINTIFF(S) DEFENDANT(S)

Submitted by: Judge DeAndrea Benjamin or
[] Self-Represented Litigant

Attorney for : [] Plaintiff [] Defendant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered..

ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON): [_] Rule 40(j), SCRCP; [_] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ ] Affirmed; [ ] Reversed; [ ] Remanded; [_] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [X] See attached order (formal order to follow) [_] Statement of Judgment
by the Court: The Defendant’s Motion to Alter or Amend Judgement is granted in part and denied
in part. Please see the attached order.

ORDER INFORMATION
This order [X] ends [_] does not end the case.
Additional Information for the Clerk :

0O O X O

OO

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
SCRCP Form 4C (02/2017) Page 1 of 4
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CLERK OF COURT

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk’s entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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CERTIFICATE OF SERVICE

Pursuant to Section (g)(3) of the Supreme Court’s Amended Order Re:
Operation of the Appellate Courts During the Coronavirus Emergency (As Amended
May 29, 2020), the undersigned employee of Lindemann, Davis & Hughes, P.A.,
counsel for the Appellant Richland County, does hereby certify that service of the
Notice of Appeal in the above-captioned matter was made upon all counsel of record
by email only this the 17th day of August 2020:

Jenkins M. Mann, Esquire
Shaun C. Blake, Esquire
Rogers, Lewis, Jackson, Mann & Quinn, LLC
Email: jmann@rogerslewis.com
Email: sblake@rogerslewis.com

s/ Andrew F. Lindemann
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