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STATE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

Herman Perry Holcomb, 

Plaintiff, 

vs. 

City of North Augusta, and Mayor and City 

Council of North Augusta, 

Defendants. 

IN THE COURT OF COMMON PLEAS 

 SECOND JUDICIAL CIRCUIT 

Civil Action No. 2018-CP-02-02705 

ORDER ON THE MERITS 

 AND FINAL RULING 

By his Amended Complaint, the Plaintiff Herman Perry Holcomb (“Holcomb”) seeks a 

declaration of the Court that the Defendants (jointly, the “City”) violated the State Freedom of 

Information Act (S.C. Code section 30-4-10 et seq.) and specifically the provisions of S.C. Code 

section 30-4-80(a) concerning amendment of the agenda for a regular City Council meeting. 

Concurrently with the filing of the Answer to the Amended Complaint, the City requested an 

“initial hearing” as provided by S.C. Code section 30-4-100(A). That “initial hearing” was held 

before the Court on January 15, 2019, at which the parties offered witnesses, introduced 

documentary evidence, and presented written and oral argument.  

Our appellate courts have not yet delineated the full nature of the “initial hearing” called 

for by section 30-4-100(A). However, it is clear that the Code section, by its language, 

contemplates that the “initial hearing” can result in “a final ruling” on the relief sought. (“If the 

hearing court is unable to make a final ruling at the initial hearing, the court shall establish a 

scheduling order to conclude actions brought pursuant to this chapter within six months of initial 

filing.”). At the hearing before the Court on January 15, the parties did not request or suggest a 

need for discovery or for further factual development or presentation but, rather, requested that 

the Court rule on the merits of the action.  
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 2 

 After hearing and considering the testimony of the witnesses and the submittals and 

arguments of counsel, and after considering the exhibits introduced into evidence, the Court 

makes the following findings of fact and conclusions of law, as required by Rule 52(a), SCRCP, 

and issues the following declarations and order.  

 

NATURE OF THE CASE AND PROCEDURAL BACKGROUND 

 S.C. Code section 30-4-80 (“Notice of meetings of public bodies”) provides in its 

subsection (A) in pertinent part: 

Once an agenda for a regular, called, special or rescheduled 

meeting is posted pursuant to this subsection, no items may be 

added to the agenda without an additional twenty-four hours notice 

to the public, which must be made in the same manner as the 

original posting. After the meeting begins, an item upon which 

action can be taken only may be added to the agenda by a two-

thirds vote of the members present and voting; however, if the item 

is one upon which final action can be taken at the meeting or if the 

item is one in which there has not been and will not be an 

opportunity for public comment with prior public notice given in 

accordance with this section, it only may be added to the agenda 

by a two-thirds vote of the members present and voting and upon a 

finding by the body that an emergency or an exigent circumstance 

exists if the item is not added to the agenda.  

 

 The gist of the original Complaint (filed on November 16, 2018) and of the Amended 

Complaint (filed on November 28, 2018) is that the City violated S.C. Code section 30-4-80(A) 

when the City Council, by a duly approved motion at a regular Council meeting, added a new 

project to a list of City projects (requested for the County Capital Projects Sales Tax) attached as 

an Exhibit to a Resolution that was listed on the agenda. Both the Complaint and Amended 

Complaint characterize this action by the Council as “amending the agenda item” (Complaint, 

paragraph 16, and Amended Complaint, paragraph 16) or the Council having “amended the 
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 3 

agenda item” (Complaint, paragraphs 15, 18, and 19, and Amended Complaint, paragraphs 15, 

18, and 19).     

 The Answer to the Amended Complaint, among other things, denied any violation of the 

FOIA by the amendment of the list of projects, and denied that the “agenda” for the meeting was 

amended. The Answer asserted that only a single page (captioned as “AGENDA: REGULAR 

CITY COUNCIL MEETING”) of Exhibit 1 to the Amended Complaint was the “agenda” and 

that the remainder of the documents in Exhibit 1 were the “agenda packet” (paragraphs 8, 12, 14, 

23, and 24). The Answer further asserted that the amendment of the list of projects attached to 

the Resolution was not an amendment of an agenda as contemplated by the FOIA (paragraphs 

18, 23, and 24). Rather, according to the Answer, the amendment at the meeting was an 

amendment to the internal content of an item already listed on the agenda (paragraphs 14, 23, 

and 24).  

 

STANDARD OF REVIEW AND PRINCIPLES OF STATUTORY CONSTRUCTION 

 

 The question of whether the City complied with the agenda and notice requirements of 

the FOIA appears to the Court to be a mixed question of law and fact to be determined by 

analysis of the language of the applicable statute and the evidence before the Court. See 4 

McQuillin Municipal Corporations § 13:11 (3d ed.). 

 The cardinal rule in statutory construction is that a court must ascertain and effectuate 

legislative intent whenever possible. Joint Legislative Committee v. Huff, 320 S.C. 241, 245, 464 

S.E.2d 324, 326 (1995). Legislative intent must prevail if it can reasonably be discovered in 

language used and construed in light of its intended purpose. Glover by Cauthen v. Suitt 

Construction Co., 318 S.C. 465, 458 S.E.2d 535 (1995). Our appellate courts have held that 

words used in a statute are to be given their plain and ordinary meaning. Worthington v. Belcher, 
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274 S.C. 366, 368, 264 S.E.2d 148, 149 (1980); Hughes v. Edwards, 265 S.C. 529, 220 S.E.2d 

231 (1975). When the terms and language of a statute are plain and unambiguous and convey a 

clear and definite meaning, there is no occasion for employing rules of statutory interpretation 

and the court has no right to look for or impose another meaning. Miller v. Doe, 312 S.C. 444, 

441 S.E.2d 319 (1994); City of Columbia v. American Civil Liberties Union of South Carolina, 

Inc., 323 S.C. 384, 475 S.E.2d 747 (1996). Courts must apply the terms of a statute according to 

its literal meaning, without resort to subtle or forced construction in an attempt to limit or expand 

the scope of the statute. Holley v. Mount Vernon Mills, Inc., 312 S.C. 320, 440 S.E.2d 373 

(1994). Where the language of the statute is clear and explicit, the court cannot rewrite the statute 

and inject matters into it which are not in the legislature’s language. Timmons v. Tricentennial 

Comm’n, 254 S.C. 378, 175 S.E.2d 805 (1970). Where a word is not defined in a statute, our 

appellate courts have looked to the usual dictionary meaning to supply its meaning. Lee v. 

Thermal Engineering Corp., 352 S.C. 81, 91-92, 572 S.E.2d 298, 303 (Ct. App. 2002); see also 

State v. Dickinson, 339 S.C. 194, 199, 528 S.E.2d 675, 677 (Ct. App. 2000) (citing Black’s Law 

Dictionary).  

FINDINGS OF FACT1 

 1. The action by the City Council at its regular meeting on May 7, 2018, complained 

of by Holcomb, was its amendment of a list of projects attached as an Exhibit to a Resolution 

listed on the agenda. Plaintiff’s Hearing Exhibit 6 (which is identical to Exhibit 1 to Plaintiff’s 

Amended Complaint) contains the Resolution (“Resolution No. 2018-11 Identifying North 

Augusta Projects for the Aiken County Capital Projects Sales Tax IV”) and the Resolution’s 

attached Exhibit A (a listing of six broadly described projects). The Minutes for the May 7 

                                                        
1 The categorization of matters by the Court as either findings of fact or conclusions of law is not 

determinative. Accordingly, the mere delineation of a conclusion of law as a finding of fact, or vice versa, 

does not alter its effect in this Order. 
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 5 

meeting are Plaintiff’s Hearing Exhibit 7 at trial (which is identical to Exhibit 2 to Plaintiff’s 

Amended Complaint). The Minutes, prepared by then City Clerk Donna B. Young (who also 

testified at the hearing before the Court), reveal that, following introduction of the Resolution by 

motion and second, a further motion was made, seconded, and passed unanimously, to  

amend the list of projects to add “New Savannah Bluff Lock and 

Dam” under the list of projects under the Public Works and 

Transportation Projects title.  

 

The Minutes show that the Resolution, as amended, was passed unanimously.  

 2. At the hearing before the Court, Donna Young, the City Clerk at the time of the 

subject meeting, testified that, among her official duties as City Clerk, were preparation of the 

Council meeting minutes, the meeting agenda, and the other agenda information made available 

to the Council and the public. Ms. Young identified Defendants’ Hearing Exhibit 1, a single page 

captioned as “AGENDA: REGULAR CITY COUNCIL MEETING,” as the “agenda” for the 

Council meeting on May 7, 2018. This page also is represented in Plaintiff’s Hearing Exhibit 5 

and contained within Plaintiff’s Hearing Exhibit 6. Ms. Young testified that Defendants’ Hearing 

Exhibit 1 was posted on the City bulletin board in advance of the City Council meeting as the 

agenda required to be posted by the FOIA. She described the remainder of the documents 

contained in Plaintiff’s Hearing Exhibit 6 as the agenda background, the agenda memo or the 

agenda packet. She further testified that Plaintiff’s Hearing Exhibit 1 also described these other 

documents as “agenda attachments” or “agenda information,” and that they were available online 

at the City website under the description “Agenda 050718 Complete” as indicated on Plaintiff’s 

Hearing Exhibit 4. 

 Holcomb testified at the hearing before the Court that the “Agenda Complete” documents 

contained the “agenda” (which he described as only a summary of what was to be discussed). He 
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 6 

testified that he relied on the “Agenda Complete” documents that were “more detailed” than the 

“agenda” to supply him with information on the agenda items. 

 The Court finds as fact that Defendants’ Hearing Exhibit 1 (also represented by the first 

page of Plaintiff’s Hearing Exhibit 5) is the “agenda” for the Council meeting of May 7, 2018. 

The remainder of Plaintiff’s Hearing Exhibit 6, by whatever name, contains information and 

documents in addition to the “agenda.” See, for example, the description of “agenda packets” in 

S.C. Code of Regulations R. 12-604-3.  

 3. The agenda for the Council meeting of May 7, 2018, included as an agenda item 

under “New Business”: 

6. FINANCE: Resolution No. 2018-11 - A Resolution 

Identifying North Augusta Projects for the Aiken County 

Capital Project Sales Tax IV.   

 

This agenda item provided the public with notice that the Council discussion and Council action 

at the meeting included the subject matter of projects for the Capital Projects Sales Tax.  

 

CONCLUSIONS OF LAW 

 1. This Court has subject matter jurisdiction of this controversy and action by reason 

of the provisions of S.C. Code section 30-4-100. This Court has personal jurisdiction of the 

parties by reason of their location within the geographical boundaries of Aiken County. Venue is 

proper in Aiken County. Additionally, the parties, through counsel, acknowledge that the case is 

subject to a final ruling by this Court, without further discovery or presentation by the parties, 

pursuant to section 30-4-100(A).  

 2. The agenda for the Council meeting on May 7, 2018, is represented by 

Defendants’ Hearing Exhibit 1. The word “agenda” is not defined in the FOIA; however, its 
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plain and ordinary meaning is consistent with the Black’s Law Dictionary definition of “agenda” 

(submitted to the Court by Defendants’ attorney at the hearing) as “a list of things to be done, as 

items to be considered at a meeting, usu. arranged in order of consideration.” Black’s Law 

Dictionary (10th ed. 2014). This definition is further supported by the testimony of the City Clerk 

and, indeed, by the testimony of Holcomb, as discussed in the Findings of Fact above.  

 3. The agenda for the meeting (Defendants’ Hearing Exhibit 1) listed the Resolution 

identifying sales tax projects as an agenda item (Item 6). The agenda did not list the specific 

projects contained in the Exhibit to the Resolution. The Minutes establish that the agenda was 

not amended, and that no agenda item was added to the agenda. Further, the purpose of notice to 

the public underlying the FOIA was served; the public was fairly on notice, by the listing of the 

title of the Resolution, that projects for the Capital Projects Sales Tax would be the subject of 

Council discussion and Council action. Holcomb’s contentions and argument, that he was 

entitled under the FOIA to notice of any additional specific projects proposed to be listed in the 

Resolution’s attached Exhibit, advance a forced construction that expands the clear and explicit 

language of section 30-4-80(A).  

 4. Section 30-4-80(A), by that clear and explicit language, restricts only the addition 

of items to an agenda; it does not prohibit the amendment of the content of an item that already 

appears on an agenda. The operative allegations of the Complaint and Amended Complaint (in 

paragraphs 15, 16, 18, and 19) are that, at the Council meeting, the Council “amended the agenda 

item.” However, S.C. Code section 30-4-80(A), by its clear and repeated language, only 

addresses adding items to the agenda, not amending an agenda item.  

 The seventh sentence of section 30-4-80(A) provides that, once an agenda is posted, “no 

items may be added to the agenda without an additional twenty-four hours notice to the 
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 8 

public...” The eighth sentence of the subsection provides that, after a meeting begins, “an item 

upon which action can be taken only may be added to the agenda by a two-thirds vote of the 

members . . . [or if it represents a final action] . . . it only may be added to the agenda by a two-

thirds vote . . . and upon a finding by the body that an emergency or an exigent circumstance 

exists if the item is not added to the agenda.”   (Emphasis supplied). 

 5. For the reasons set out above, the Court concludes that the Plaintiff Holcomb has 

failed to establish a violation of the Freedom of Information Act by the Defendants as alleged.  

 

DECLARATIONS 

 

 1. The Court declares that the action of the North Augusta City Council, at its 

meeting on May 7, 2018, in adopting Resolution No. 2018-11 as amended during the meeting, 

did not violate the State Freedom of Information Act.  

 2. The Court declares that the Plaintiff has failed to establish a violation of the 

Freedom of Information Act by the Defendants, and has failed to establish a right to any relief as 

sought by his Amended Complaint. 

 

ORDER 

 

 Based on the Findings of Fact, Conclusions of Law, and Declarations above, IT IS 

ORDERED that judgment in this case be entered in favor of the Defendants.  

 AND IT IS SO ORDERED.  

 

                

      Clifton B. Newman, Circuit Court Judge  

       

Dated: ___________________   

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 O

ct 07 8:48 A
M

 - A
IK

E
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2018C
P

0202705

8



Aiken Common Pleas

Case Caption: Herman Perry Holcomb  VS   North Augusta City Of  , defendant, et al

Case Number: 2018CP0202705

Type: Order/Other

So Ordered

s/ Clifton B. Newman, 2127

Electronically signed on 2019-10-04 18:44:02     page 9 of 9

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 O

ct 07 8:48 A
M

 - A
IK

E
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2018C
P

0202705

9



STATE OF SOUTH CAROLINA  

COURT OF COMMON PLEAS FOR COUNTY OF AIKEN 

THE SECOND JUDICIAL CIRCUIT 

HERMAN PERRY HOLCOMB ) 

Plaintiff, ) 

) CIVIL ACTION FILE NO: 18-CP02-02705 

vs. ) 

) 

CITY OF NORTH AUGUSTA, )       ORDER 

and MAYOR AND CITY )       

COUNCIL OF NORTH AUGUSTA, ) 

Defendants. ) 

______________________________) 

Date of Hearing: January 15, 2019 

Presiding Judge: The Honorable Clifton B. Newman 

Plaintiff’s Attorney:  Dionè C. Carroll, Esq. 

Defendants’ Attorneys: Danny C. Crowe, Esq. 

Kelly F. Zier, Esq. 

Court Reporter: Brenda J. Sigwald 

THIS action came before this Court for an initial hearing, pursuant to Plaintiff’s 

Amended Complaint brought under the South Carolina Freedom of Information Act (“FOIA”) as 

codified in sections 30-4-10 to 30-4-165 of the South Carolina Code, including section 30-4-100, 

which requires an initial hearing within 10 days of service on all the parties in FOIA cases. The 

Amended Complaint seeks declaratory and injunctive relief associated with alleged 

inconsistencies with FOIA arising from the May 7, 2018 meeting of the City of North Augusta 

City Council. 

The Court has jurisdiction over the parties and the subject matter of this action.  The 

Defendants were properly served with the Summons, Complaint and Amended Complaint and 

associated documents.  The parties were properly served with the Date, Time, and Place of the 

Hearing. 
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  This Court held a hearing on January 15, 2019.  The Plaintiff was present and 

represented by his above-referenced attorney.  The Defendants were represented by the above 

referenced attorneys.  Both parties presented testimonial and documentary evidence for the 

Court’s consideration, and counsel for both parties made argument with respect to the issues 

raised by the request for declaratory and injunctive relief under FOIA. 

 Based upon an examination of the file and evidence presented, I make the following: 

FINDINGS OF FACT 

 I find that the Plaintiff gave and Defendants received proper notice.   I find that this Court 

has subject matter jurisdiction of this matter and personal jurisdiction over Plaintiff and the 

Defendants.  I find that the requirements of the FOIA and South Carolina Rules of Civil 

Procedure and all other statutory and common law procedural requirements necessary to bring 

suit under FOIA have been met to the extent necessary to accomplish the relief ordered herein. 

Defendants do not have a policy regarding the composition of City of North Augusta 

agendas.  See Tr. at 70-71.  And, FOIA does not contain a definition for “agenda.” Plaintiff 

contends that Plaintiff’s Exhibit 6, entitled the “Regular Agenda of May 7, 2018,” constitutes the 

complete agenda for the May 7, 2018 City of North Augusta City Council meeting.  Tr. at 6; Tr. 

at 49-52.  On the City’s web site, the link to this document is called Agenda 050718 Complete.  

See Plaintiff’s Exhibit 4; Tr. at 49. 

Defendants contend that Defendants’ Exhibit 1 is the “agenda” for the City Council 

meeting held on May 7, 2018.  Defendants’ Exhibit 1 is a single page which can be found within 

Plaintiff’s Exhibit 6.  See Answer to Amended Complaint at ¶ 8; see Plaintiff’s Exhibit 5; see 

Defendants’ Exhibit 1; see Tr. at 49.  Plaintiff takes the view Defendants’ 1 is a less detailed 
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version of the agenda and that to see the full agenda you need to view the full Agenda 050718 

Complete document posted on the City’s web site.  See Tr. at 49. 

The Defendants assert that Plaintiff’s Exhibit 6 is an “agenda packet” within the meaning 

of S.C. Code of Regulations R. 12-604.3 rather than an “agenda.”  See Answer to Amended 

Complaint at ¶ 8; Plaintiff’s Exhibit 5; Defendants’ Exhibit 1.  However, Defendants’ alleged 

“agenda packet” can be found on its web site at a link entitled “Agenda 050718 Complete.” On 

its cover, the Agenda 050718 Complete is called the “Regular Agenda of May 7, 2018.”  

Plaintiff’s Exhibit 6.  And, nothing in the Plaintiff’s Regular Agenda of May 7, 2018 says it is an 

“agenda packet.”  Tr. at 50; see Plaintiff’s Exhibit 6. 

Plaintiff further contends that the Defendants amended and added to the agenda in 

violation of FOIA during the May 7, 2018 meeting of the City Council when it added an entirely 

new project to the complete agenda without adequate notice or findings. Tr. at 6-8; Tr. at 56; see 

Plaintiff’s Exhibit 6; see Plaintiff’s Exhibit 7.  The New Savannah Bluff Lock and Dam Project 

was added to the list of projects contemplated by Resolution 2018-11 scheduled to be considered 

at the May 7, 2018 meeting of the City Council on the day of the meeting.  Tr. at 6-8; Tr. at 49 -

56; Plaintiff’s Exhibit 7; see Plaintiff’s Exhibit 6. 

The New Savannah Bluff Lock and Dam Project had never before been presented at a 

City of North Augusta City Council meeting as a possible project to be paid for with the 

anticipated continuation of the Capital Projects Sales Tax as contemplated by the Resolution 

2018-11.  See Tr. at 55.  It was discussed for the first time in the City Council’s Study Session, 

which was held one hour before the regular City Council meeting.  See Tr. at 55.   
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Final action was taken on the agenda item at the May 7, 2018 meeting to amend and pass 

Resolution 2018-11 and submit the list of projects to the Aiken County Sales Tax Commission 

for inclusion in the 2018 referendum.  Tr. 54-55; see Exhibit 7.  The final action taken included 

adding the brand new New Savannah Bluff Lock and Dam Project to the complete agenda.  Tr. at 

54-55; see Plaintiff’s Exhibit 6, “Regular Agenda of May 7, 2018,” at Resolution 2018-11; cf. 

Plaintiff’s Exhibit 7, Minutes of May 7, 2018 (amending the list of projects to add “New 

Savannah Bluff Lock and Dam” . . . . and passing the Resolution as amended). 

The City of North Augusta is required to publish its City Council Agendas on the web 

site.  Tr. at 71.  Defendants presented the Regular Agenda of May 7, 2019 as a complete agenda 

on its web site.  It amended the complete agenda when it added the New Savannah Bluff Lock 

and Dam Project to the list of projects contemplated by Resolution 2018-11.  It did so without 

twenty-four hours prior notice or a finding of emergency or exigent circumstances.  Tr. at 54-56; 

see Plaintiff’s Exhibit 7.  Final action was taken with respect to the agenda item on May 7, 2018.  

Tr. at 55; Plaintiff’s Exhibit 7.   

CONCLUSIONS OF LAW 

A. THE PURPOSE OF FOIA IS TO PROTECT THE PUBLIC BY PROVIDING 

DISCLOSURE OF INFORMATION.  DISCLOSURE IS THE DOMINANT 

OBJECTIVE OF THE ACT, AND THE ESSENTIAL PURPOSE OF FOIA IS 

TO PROTECT THE PUBLIC FROM SECRET GOVERNMENT ACTIVITY. 

The South Carolina Freedom of Information Act (“FOIA”) is codified as sections 30-4-10 

to 30-4-165 in the South Carolina Code. See S.C. Code Ann. §§ 30-4-10 to 30-4-165.  Our 

Legislature explicitly provided in enacting FOIA that disclosure is the dominant objective of the 

Act.  Specifically, the Act says: 

The General Assembly finds that it is vital in a democratic society that public 

business be performed in an open and public manner so that citizens shall be 
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advised of the performance of public officials and of the decisions that are 

reached in public activity and in the formulation of public policy. Toward this 

end, provisions of this chapter must be construed so as to make it possible for 

citizens, or their representatives, to learn and report fully the activities of their 

public officials at a minimum cost or delay to the persons seeking access to 

public documents or meetings. 

 

S.C. Code Ann. § 30-4-15.  

 

According to Burton v. York Cty. Sheriff's Dep't, 358 S.C. 339, 347, 594 S.E.2d 888, 892 

(Ct. App. 2004), 

The essential purpose of the FOIA is to protect the public from secret government 

activity. Campbell v. Marion County Hosp. Dist., 354 S.C. 274, 580 S.E.2d 163 

(Ct. App. 2003); see also Quality Towing, Inc. v. City of Myrtle Beach, 345 S.C. 

156, 163, 547 S.E.2d 862, 865 (2001)(“FOIA was enacted to prevent the 

government from acting in secret.”); Wiedemann v. Town of Hilton Head Island, 

330 S.C. 532, 535 n.4, 500 S.E.2d 783, 785 n.4 (1998) (noting that "the purpose 

of the FOIA is to protect the public from secret government activity"). 

The FOIA meets the demand for open government while preserving workable 

confidentiality in governmental decisionmaking. Bellamy v. Brown, 305 S.C. 

291, 408 S.E.2d 219 (1991); Campbell, 354 S.C. at 281, 580 S.E.2d at 166. 

Burton v. York Cty. Sheriff's Dep't, 358 S.C. 339, 347, 594 S.E.2d 888, 892 (Ct. App. 2004). 

 

South Carolina's FOIA was designed to guarantee the public reasonable access to certain 

activities of the government. See Fowler v. Beasley, 322 S.C. 463, 468, 472 S.E.2d 630, 633 

(1996). Last minute agenda changes are inconsistent with this obligation.  FOIA creates an 

affirmative duty on the part of public bodies to disclose information. Bellamy, 305 S.C. at 295, 

408 S.E.2d at 221; Campbell, 354 S.C. at 281, 580 S.E.2d at 166. The purpose of the FOIA is to 

protect the public by providing for the disclosure of information. Id. FOIA is remedial in nature 

and should be liberally construed to carry out the purpose mandated by the legislature. Campbell, 

354 S.C. at 281, 580 S.E.2d at 166; Burton v. York Cty. Sheriff's Dep't, 358 S.C. 339, 347, 594 

S.E.2d 888, 892-93 (Ct. App. 2004).  It has also been recognized that any exception to FOIA’s 
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applicability must be narrowly construed.  Evening Post Publ’g Co. v. City of North Charleston, 

363 S.E. 452, 457, 611 S.E.2d 496, 499 (2005). 

B. FOIA REQUIRES THAT AN AGENDA MUST BE POSTED ON A PUBLIC 

WEBSITE FOR REGULARLY SCHEDULED MEETINGS.  NO ITEMS MAY 

BE ADDED TO THE AGENDA WITHOUT AN ADDITIONAL TWENTY-

FOUR HOURS NOTICE WITHOUT A TWO-THIRDS VOTE AND A 

FINDING OF EMERGENCY OR EXIGENT CIRCUMSTANCES. 

 

Pursuant to the FOIA, every meeting of all public bodies shall be open to the public 

unless closed pursuant to section 30-4-70 of the FOIA Chapter. S.C. Code Ann. § 30-4-60.  And, 

although FOIA did not always, by direction of the legislature in 2015 by Act No. 70 of 2015, 

FOIA now requires agendas for regularly scheduled meetings and sets forth a specific procedure 

for amending agendas during meetings. S.C. Code Ann. § 30-4-80(A); see Brock v. Town of 

Mount Pleasant, 415 S.C. 625, 629 n.4, 785 S.E.2d 198, 201 (2016). 

South Carolina Code section 30-4-80(A) requires of a public body in part that, 

An agenda for regularly scheduled or special meetings must be posted on a 

bulletin board in a publicly accessible place at the office or meeting place of the 

public body and on a public website maintained by the body, if any, at least 

twenty-four hours prior to such meetings. . . . Once an agenda for a regular, 

called, special, or rescheduled meeting is posted pursuant to this subsection, no 

items may be added to the agenda without an additional twenty-four hours notice 

to the public, which must be made in the same manner as the original posting. 

After the meeting begins, an item upon which action can be taken only may be 

added to the agenda by a two-thirds vote of the members present and voting; 

however, if the item is one upon which final action can be taken at the meeting or 

if the item is one in which there has not been and will not be an opportunity for 

public comment with prior public notice given in accordance with this section, it 

only may be added to the agenda by a two-thirds vote of the members present and 

voting and upon a finding by the body that an emergency or an exigent 

circumstance exists if the item is not added to the agenda. 

S.C. Code Ann. § 30-4-80(A)(emphasis supplied).  And, S.C. Code Ann. section 30-4-100(A) 

allows: 
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A citizen of the State may apply to the circuit court for a declaratory judgment, 

injunctive relief, or both, to enforce the provisions of this chapter in appropriate 

cases if the application is made no later than one year after the date of the alleged 

violation or one year after a public vote in public session, whichever comes later. 

S.C. Code Ann. §30-4-100(A). 

 Defendants admit an agenda was posted in advance of the meeting.  See Answer to 

Amended Complaint.  The statute requires that the agenda be posted on a website maintained by 

the City.  The City posted both a summary agenda and what it represents as an agenda 050718 

complete on its website.  Neither the complete agenda identified by Plaintiff as the agenda nor 

the shorter document identified as the agenda by Defendants at trial included any reference to the 

New Savannah Bluff Lock and Dam.  See Plaintiff’s Exhibit 6, the “Regular Agenda of May 7, 

2018.”   The Act requires twenty-four hours notice to add items to an agenda.  See S.C. Code 

Ann. § 30-4-80(A).  No new or additional notice was given before the May 7, 2018 hearing. 

After the meeting begins, an item upon which action can be taken only may be added to 

the agenda by a two-thirds vote and upon a finding by the body that an emergency or an exigent 

circumstance exists if the item is not added to the agenda.  See S.C. Code Ann. § 30-4-80(A).  

Although the first prong, a two-thirds vote, appears to have been satisfied, no finding was made 

by the body that an emergency or an exigent circumstance existed.  See Plaintiff’s Exhibit 7, 

Minutes of May 7, 2018.  Without satisfying both prongs, the amendment attempted by the 

Defendants at the May 7, 2018 City Council meeting violates FOIA, entitling Plaintiff to 

declaratory and injunctive relief and consequently attorney’s fees and costs.  Cockrell v. Trs. of 

Dist. 20 Constituent Sch. Dist., 299 S.C. 155, 156, 382 S.E.2d 923, 924 (1989)(under section 30-

4-100 the only prerequisite to an award of attorney fees and costs is that the party seeking relief 

must prevail, in whole or in part).   

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 O

ct 08 12:40 P
M

 - A
IK

E
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2018C
P

0202705

16



8 
 

Since Defendants told the public on the City website there was a complete agenda, by 

calling the document agenda 050718 complete, it was only reasonable for the public to rely on 

that document in preparing for a meeting.  In fairness, and the spirit of the liberal construction 

required when applying FOIA, Defendants must treat what they call an “agenda” on their 

website as an agenda for FOIA purposes.    The complete agenda was amended by the 

Defendants at the City Council meeting when it added the New Savannah Bluff Lock and Dam 

Project.  Twenty-four hours notice was not given, and no finding that an emergency or an exigent 

circumstance existed was made.  Defendants have, therefore, violated FOIA and are subject to 

declaratory and injunctive relief. 

CONCLUSION 

The public and the people who make up the public, like Plaintiff Holcomb, have a right to 

know.  Taxpayers have a right to know how their government is functioning. They have a right 

to attend public meetings, to obtain public records at the lowest possible cost and the right to 

know how the tax money they pay is being spent.   

When a City like the City of North Augusta presents its agenda in a way that misleads, it 

undermines FOIA.  Defendants made up a detailed agenda it called “Regular Agenda of May 7, 

2018.”  Defendants put the Regular Agenda of May 7, 2018 on the City website under a tab 

called “Agenda 050718 Complete.”  Defendants included in this complete agenda an apparent 

comprehensive list of projects, never mentioning any other project that might be added, and 

never having a prior publicly noticed meeting where the possibility of the New Savannah Lock 

and Dam Project being added was discussed until the hour before the City Council meeting.  In 

this manner, Defendants gave Plaintiff and other members of the public confidence that they 
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knew what was on the agenda, thus providing comfort that the decision that was being made was 

clear and not a secret. 

Then, without warning or adequate legal notice, Defendants suddenly added a very 

significant project.  It did so on the day final action was taken, during a City meeting.  And, it 

amended the list of projects without making a finding of emergency or exigent circumstances.  In 

this manner, Defendants violated FOIA and failed to fulfill their obligations to the public and the 

Plaintiff. 

For the foregoing reasons this Court declares the conduct of Defendants in amending a 

document represented to the public as an agenda to add an item, without adequate process, a 

violation of FOIA.  It enjoins1 Defendants from future similar violations, and awards Plaintiff 

reasonable attorney’s fees and costs. 

IT IS SO ORDERED. 

 

_________________________, 2019 

Aiken, South Carolina 

 

 

     ____________________________________ 

     Clifton B. Newman 

     Presiding Judge 

      

      

                                                           
1 This is not the first FOIA violation by the City of North Augusta that has been addressed by the courts. See 

Donahue v. City of N. Augusta, 412 S.C. 526 (SC 2015).  The court may order equitable relief as it considers 

appropriate.  A violation of FOIA must be considered irreparable injury.  Burton v. York Cty. Sheriff’s Dep’t., 358 

S.C. at 355. 
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STATE OF SOUTH CAROLINA  

COURT OF COMMON PLEAS FOR COUNTY OF AIKEN  

THE SECOND JUDICIAL CIRCUIT 

      

Herman Perry Holcomb,           ) 

                     ) 

  Plaintiff,              ) 

                                         ) CIVIL ACTION FILE NO: 2018-CP-02-02705 

              vs.                        )   

            )          

City of North Augusta and           )                                   ORDER 

Mayor and City Council of North          )     

Augusta            ) 

            ) 

  Defendants.         ) 

__________________________________ )  

 

Date of Hearing: December 5, 2019 

Presiding Judge: The Honorable Clifton B. Newman 

Plaintiff’s Attorney: Dionè C. Carroll, Esq. 

Defendants’ Attorneys: Danny C. Crowe, Esq. 

 Kelly F. Zier, Esq. 

Court Reporter: Maryann Nevers 

    

     

 THIS action came before the Court upon the Motion of the Defendants filed on October 

18, 2019 for Alteration and Amendment of Findings and Judgment or, Alternatively, for a new 

Trial, Pursuant to Rules 52 and 59(a)(2) and (e), SCRCP.  On October 31, 2019, Plaintiff filed a 

Memorandum in Opposition of Defendants’ Motion.  The Court concludes as follows: 

PROCEDURAL HISTORY 

 A final Order in the matter was filed on October 8, 2019, which replaced an order 

inadvertently e-filed in error on October 7, 2019.  In the October 8 Order, this Court held in 

favor of Plaintiff and declared the conduct of Defendants in amending a document represented to 

the public as a regular agenda to add an item, without adequate process, to be in violation of the 

Freedom of Information Act (“FOIA”), S.C. Code § 30-4-10 et seq.  This Court also enjoined 
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Defendants from future similar violations, and awarded Plaintiff reasonable attorney’s fees and 

costs. 

 On October 18, 2019, Plaintiff filed a Motion to Determine the Amount of Attorney’s 

Fees and Costs.  Plaintiff requested a Judgment from the Court awarding him attorney’s fees in 

the amount of $10,518.00; costs in the amount of $699.92; and any other relief the Court deemed 

appropriate, just and proper. 

 On October 18, 2019, Defendants also filed a Motion for Alteration and Amendment of 

Findings and Judgment or, Alternatively, for a new Trial, Pursuant to Rules 52 and 59(a)(2) and 

(e), SCRCP, which included argument as to the appropriateness of the award of fees and costs.  

On October 31, 2019, Plaintiff filed a Memorandum in Opposition of Defendants’ Motion. 

 This Court held a hearing on December 5, 2019 and addressed both outstanding motions.  

The Plaintiff was present and represented by his above-referenced attorney.   The Defendants 

were represented by the above referenced attorneys.  Counsel for both parties make argument for 

the Court’s consideration with respect to the Defendants’ Motion for Alteration and Amendment 

of Findings and Judgment or, Alternatively, for a new Trial, Pursuant to Rules 52 and 59(a)(2) 

and (e), SCRCP., and with respect to the appropriateness of the award of attorney’s fees and 

costs, including issues raised by Plaintiff’s Motion to Determine the Amount of Attorney’s Fee 

and Costs. 

 The Court has jurisdiction over the parties and the subject matter of this action.  The 

Defendants were properly served with the Summons, Complaint and Amended Complaint and 

associated documents, notices of hearing and any other subsequent papers.  The parties were 

properly served with the date, time, and place of the Hearing. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 Based upon an examination of the file, evidence presented, legal arguments and 

applicable law, I make the following findings of fact and conclusions of law: 

1. Defendants’ Motion for Alteration and Amendment of Findings and Judgment or 

Alternatively, for a new Trial, Pursuant to Rules 52 and 59(a)(2) and (e), SCRCP is 

hereby denied; 

2. This Court did not abuse its discretion in making the October 8, 2019 Order; 

3. The October 8 final Order of the Court is based on evidence in the record and contains no 

error of law; 

4. The Order entered into by the Court on October 8, 2019 continues to be the order of the 

Court; 

5. Plaintiff is awarded his attorney’s fees in the amount of $10,518.00; 

6. Plaintiff is awarded his costs in the amount of $699.92; 

7. Attorney’s fees and costs are reasonable and appropriate; 

8. Plaintiff’s fees and costs shall be paid by Defendants within 30 days of entry of this 

Order. 

  

IT IS SO ORDERED. 

 

_________________________, 2019 

Aiken, South Carolina 

 

 

     ____________________________________ 

     The Honorable Clifton B. Newman 

     Circuit Court Judge 
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CARROLL 
LAWOFFICES,PA 

(Delivery via~ USPS Certified Mail RRR) 
KeUy Zier, Esq. 
602 West Avenue 
North A~ SC 29841 

Re: FOIA Violation 

Dear Mr. Zier: 

August 24, 2018 

I have been retained by Perry Holcomb to address his concerns regarding City of North Augusta 
governance issues. It has been brought to my attention that there was an apparent FOIA 
Violation during the City Council meeting held on May 7, 2018. 

The May 7t 2018 City Council Agenda is attached for your reference. See Exhibit A. This 
Agenda reflects the actual otice given in advance regarding Resolution No. 2018-11 - A 
Resolution Identifying ortb Augusta Projects for the Aiken County Capital Projc?Cts Sales Tax 
IV. 

Please also see attached the minutes of the May 7, 2018 City Council meeting. See Exhibit B. 
According to the terms of those minutes, it is apparent that the list of projects identified for the 
Aiken County Capital Projects Sales Tax N was noticeably modified to add the New Savannah 
Bluff Lock and Dam Project. This major addition to the Resolution was done without the 
required prior noti fl.cation to the public, thus depriving them of a reasonable "notice and 
opportunity to be heard.'} 

Please advise me of the City's position on this matter and what, if anything, you propose as an 
adequate remedy. 

Thank you for your kind consideration. 

Cc: Donna Young, City Clerk & Public Records Custodian 
Perry Holcomb 

Enclosures 

l)"'lllH . Cm ,Jl.f~ 

~ ·la~com 
www41'tOU-law-of&ea_com 
107 Pendleton Sc. NW 
Ailuia ~ ?.QMl 

1l 803-514-2557 
F! 866-954-0184 

Dione C. Carroll, Esq. 

EXHIBIT 4 
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North ii~) 
August~lP 

South Carolina's Riverfront 

REGULAR AGENDA 

OF 

MA.Y7, 2018 

J=)(I-IIRJT A 
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CJl\" m,• ORTII Al'ct :o.'T'. 

cmui-; co u,&: :ts: c :tih. ~)'I.I~ Guy to.mrll on adl"""' 11;tco 'OIi !his~ Mtror Pctta .... w 
ca11 ,llt )'tluf· cem!mffl prior to c,,, C-c,u11C11 IIL~n.t lhe a.2ltCf 011,w l'!'.I hhm ,,, e5'!f:rrtt: Mt>!!t 11d CJo: On!Mll m 
maim! "HPkl!!!I h mm: [gm, 1:U!£ Cih C!,,:t;a,tfm r,.dQ, u. Mrore"199 CguarJL foonhrc Jr.'l>Vi<Ud oa lbe 
~-~~tow Council~ C1tlttn<OIMICfdAlll'l llmlial 1a rMi m•ltilt~ 
CJTW-?f,f I A 'Cf.; htiliv!daal, Medl111 s;>«ial lmnt~ ot lnterpntcr10 ~ In the PICCtil!W. pkaM flOU(y dlt' 

L' ◄ "'" n pior co !he rnectln;. 

I. 
l. 
3. ... 

s. 

"· 
,. 

II. 

mu, ro PBPt:B; 
I;-. VQC,\TIQS A: sp Pl £DC E Qf AUXGJA "Cf 1 
BQl,LCf\Ll; 
,\'PfRO\ Al. Qt' "Jl'l'IE,; R~ i. 111<1 ..:ud) IC'\10$1 m«t111r miru111:< or ,\pril 1(1. ~o,a 

tTit.rnr., ; 

l 'fJSJ. UFO Rl 'S("lf. s 

Ordhrau. s..., 20111-!16 - Aa ()rd!11a•l'1! Dd1lJlflli!it • Porticla of Rl•'tnldr 
\111,a;e u a ~i.u1N1 r)t.tlopmt•t An• Pumaa11c co 11te Toun,111 
fJJfnm:nict•~ Adai.t.dou Ta~ /.n; Audi"orinq tilt Ck> AdtNWttator 10 
l'r,par• Hd ►·II• C'.nala Oocatlllnb. Ktlallat lo tM l>H4t■a1td t>.\do,-e..t 
Ana; .ut:llorid•s cllt C'lc> Adlllloi.tmor to PttpaN Pt-o-'Woaa for JU 
t:~tncrt of \1011lt, JulStd tram tllr An• - Ordla .. ct, Tidrd alld l"lq1J 
Rtadl11t 

N:)W Bl 'l)l'\!S\ 

Rncilull~• 'llo.101 .. 11 · A RCM1l111lo1 ldNUfyl~ ,ortll ,\IIJIWI P, ojtth flll' tilt ;\Jktll Cent) 
Cllfllral Prci)tffl ~alH Tu J\ 

Rnolad(III No • .2018-1? - A~ Alltltorllia1t a Walft • T .. k Atutl'hmral Lteff ,~lllfllt 
lfnlffl! th Cit) o( ·on11 AIIJIIUll •11111-!\IObllt S.,11111, l;I .C-ror tile f'h" ."\otd1 Rt,ld w~ 
luk 

C8F~,;r.r,u, 1Q'-'SfC'O\t\fl'~1c;,\J rn~. IRFC:Off'' rso~ or ,·t t IPB!i; 
A. Ctm;cn Commms,; 1\111'1" 11mc, QIJ~ cm) -.p,:a>. 10 !\U)'lll' ~ C11y ~:ounctl ~•nt nwtcr> 11111 h~tcd on the 

a~ CilirelU \\lsllln~ to addrffl M•)or a..d Cft) CCAalldl arc rtqll1rtil to liMft • 
~alla' F.:il"m t11 tk Cit)· Clerk bifort llddr lat \h)Or ud ('tty (.'ouriL form,~ 
provided on the ucdcma II 1hc: aur.ance 10 lht t:oumil Ch.amhm Ciu,cn ~•lllffl<'ll~• ~ 
hm11ed to n,~ ffltnul~. 
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TO! 

FROM. 

DATE: 

SUBJECT: 

ITEMS. 

Orth~/ August~'\ 
.•,ow11 t.OMl 111U,. f'll{,1J11111.1 

tmerofficc Mcmcinmdwn 

Mayor ~nd Cit) Council 

B. ToJd Gtovcr. Cit}' Admintstrstor 

May4.2018 

REGULAR CO CJL MEETINC 

EC:ONOMJ DEVELOPME:\'T: Ordla_ancc o. 2018--06 - An 
Ordinance DffJgnating • Portion 
of Rlvcnlde Village u a 
Desi~tcd Development Arca 
Pursuant to the Tourism 
lnfrastructutt Actmlsston Tu Act; 
Authoridng the Cit) 
Adminl. U'ator to Prepare and File 
Cemfn Ooc,umnts Relating to the 
Oc,1gnatcd Dc,·clopmmt rca; 
A11thorl1fn.11. the lty 
Administrator to Prepare 
Provi Jont for the Expenditure of 
Monies Ral.scd from the Aru -
Third and f"IQa) Reading 

A.n ordin . .moc has been prepared for Council's considennion on third and 
ffl'll.ll readins desisn.iting a pot11on of Ri\.'enidc Villag..: a Ocs1gnatcd 
Dcvclopme.ru Arca pursUt1n1 t,) the Tourism lnfuls1ru~ute dmh.~ion Ta.'t 
Act; authori:d.ng tho C'ity A<fministnuor to prvpAre and file cert!lin 
documcnlS rellltlng to the designated development area; authormng the 
City Ad.mimstmtor to prepare provisions for the expenditure of monies 
r:liscJ from the urc.i. 

Please see the minutes of April 16, 2018, fur the onlinance teJit. 
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IT£M6. 

JTEM7. 

Moy 7, 2018 

Fl ANC£: RMolurion 'o. 201~11 - A Resolution ldeatifyiag 
-'ortll Augu ta Projects for the Alkt!n Count) Capita) 
Project Saffl Tu: IV 

A resolution has beer\ r,rcp:tretl fo_r C®ncil's consideration identifying 
North Augusl4 ProJccts for 1hc Alken Counly Capital Projects Sales Ta>t 
(V. 

Plea,c see \ Tr.ACHMF.tsT ·o. <,fora C()py oflhe proposed resolution. 

UTrLIJIE Rnolutfon o. l0UH2 - A Res~lution Adthormn: • 
Water Tank Leas~ Agrc-tmcnt Btiwetn the Chy of 

orth Au~u.-t1 snd T-Mobtlt Sovth, t..1.,C for the Fh·c 
, otcb Road Wakr Tank 

A nt.SOlution has been prep:m:d for Council"'-CC1nsidcmion authorizing :i 
Wa1cr Tanlc Lease Agreement betwc.:n the City of North August11 and T­
Mob1le outh, LLC for the Five Notch Road Water Tank, 

Plwe see .\WCll Mf'.NT NO,; for a copy of the! pror)() ed resolution 
and agreement. 
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" ATTACHMENT 6 

RESOLUTro:-,i NO 201s..11 
lDMIFYINQ NORTH AUGUSTA PROJECTS FOR UIE 
b-lKPd'1 CQWffY CAPITAL PROJECTS $ALES TAX rv 

WHEREAS, Aiken County Cnuneil, m antrcipatio11 of conducting a 
rc:rercndum in 2018, ha· appoint~ a Capitol ProjCC"L~ ~les Tox C'tlm1nis ion to consider 
proposals for fw,dins CApttaJ projects within Aiken County fi'Qm ihc proceeds of 11 
continuation of the Capital Project $ales Ta~ and to fonnulatc the referendum question that 
is to appe;ir on the ballot; and 

WHEREAS, the Mayor Md members of Cit) Co\tncil wii:h lo submit for 
c,Jt»ideration I\ l1$t of projects lO be funded ln North Augusu . 

NOW THEREFORE BE IT RESOLVED by the Mayor and City Council for 
the City of North Au~ in m~ing duly assembled and by the authority thereof that the 
projects listed on the n.ttadtcd '·Exhibit A'' shall be submitted to the Aiken Coun!)' Sales Ta.'t 
Commission for inclusion in the 20 I II refer.:ndum. 

DONl:, RATlFlEO AND ADOPTEO BY THE MAYOR. ANO CITY 
COUNCIL OF THE CITY OF NORTH AUCiUST A, SOUTH CAROLCNA, 0 , THIS 

DAYOF ____ ,2018. 

Robert A, Pettit. Mayor 

ATI'EST; 

Donna B Young. City Clcn. 
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RESOLUTIOX NO, ZQJ 8-11 
IDENTIFYING NORTH AUGUSTA PROJECTS FOR THE 
AIKEN COQNIY CAPITAL PROJECTS $ALES TAX JV 

WHEREAS. Aiken County Counci~ in anticipation of conducting a 
refetctldum in 2018, bas appointed n. Cnpit:it Projects Sales Tnx Commission to consider 
proposals for funding capital projcctg within Aiken CountY from the pro¢ecdl; of a 
continuariot1 of the Capital Projects Sales Tax and to fonnulate the referendum qucStlon that 
is 10 appear OJ\ the ballot~ uid 

WHERE.AS, the Mayor and mcmbm of City Council wi h to submit for 
consideration a list of projects to be funded in 'ortb Augusta. 

NOW THEREFORE BE IT RESOLVED by the Mayor nnd City Council for 
the Crty of North Augusta in meeting duly assembled and by the authority thereof th4t the 
projects listed on the aitBchcd uExhitrit A'' shall be ~ubmittcd to the Aiken County Snles T~ 
Commission fot inclusion in t~ 2018 refertndum. 

DONE, RATIFIED AND ADOPTED BY TH.E MAVOR AND CITY 
C°'CIL OF TH~ OF NORTH AUGUSTA, SOUTH CAROLINA. ON nus 

DAYOF -~ •2018. 

Rob~ 

ATTEST: 
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' 

PUBLIC SAFETY PROJECTS 

PUBUC WORl<S & l'RAN5PORTA1'T0N PROJECTS 

PARKS, RECREATION & TOURISM PROJECTS 

INFRASTRUCTURE PROJECTS 

ECONOM!CoMLOPMENT PROJECTS 

MUNIOPAL IMPROVEMENT PROJECTS 

TOTAL 

CAPITAL PROJECTS SAlES TAX IV PROJECTS 
(Pr0;,tattol!lfpnc,rnlt"1Sastlllt•~ n,_.beC_a,.,,.1,,e) 

M~t- ltotd at US l trll •(hWl1e Oeit;,, tnd lfl'P,CM!tllt!ITU 

Ooi•miown ,.lil.-i,.,,d~ Tfl'llc afldSIR'ly (~ti 

<;eorl'• A- ~""°"I ~ 
llold l!llt011$ln1C::l0ft PrOF..,., 
Sll'fft ,e~ P,oCflln 

PMk and r,c,1,ty R--llOft, AtldotiOltund '~""-n1, 
DownlOWll~f'/C-!ot 

wa.:nrat., ..,,,.,11Ut,_ lmjllo...,_,,u 
S«vmwllwr l,,frJW\IC'lllff tn,provfm!!nl$ 

501\w.,_ Ind TtchnolofN E,,hiln,c,n'!IIU fo, a C',_ lnl0<rMIIOfl ,Ma !. ~<otd ~ t 
Stor•Ct. Tra-t,o,, Pl'CMC.W,.,. Acc-'IJfll And ilf'landllAepo(tlra 

Safety Ind 5Kllm>, lffl!mlotl!ICIIU: fol' lhe ~I IIIJ'ldln• 
FIMtltl! ~~Lobby~- Im OMIII Ttanwtl>Ol>S 

s Jl,500.QIIO 

7,!i'I0,000 

U00.000 

U00.000 

1.1so.coo 

JO,?OO,l)OO 
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North -.. , .. 
Augusta 

South Carolina's Riverfront 
MINUTES OF MAY 7, 2018 

Roben A. Pettit. Mayor 

James M. Adams, Jr., Councilmember 
J. Rebert JJroo.h•, Councilmember 
Par C. Car,:,tnlel', Coum:llmtmber 

Fletcher L Dickz.rt. Councllmember 
Xll'll'lerh J. McDowell-. Councilmember 

David JY. McGhee. Councllmember 

ORDER OF BUSINESS 

RECULAR MEETING 

. 

The regular meeting of May 7. 2018, having been duly publicized, was called to order by Mayor 
Pettit at 7:00 p.m. and adjourned at 7:19 p.m. Per Section J0-4-80(e) notice of the meeting by 
~mail was sent out to the current maintained • Agenda Mailout" list consisting .of news media 
outlets and individuals or companies requesting notification. Notice of the meeting was also 
posted on the outside doors of the Municipal Center, the main bulletin board of the Municipal 
Center located on the first floor, and the City of North Augusta website. 

Mayor Pettit read.ered the invoca1i011 and led in the l>ledge of Allegiance. 

Members present were Mayor Pettit and Cowicilmembers Adams. Brooks Carpenter. Dick~ 
McDoweU, and McGhee. 

Also in attendance were B. Todd Glover, City Administrator; Kelly F. Zier, City Attorney; 
Cammie T. Hayes. Director of Finance; Thomas C. i'.cascr1 Director of Engineering and Public 
Works; James F.. Sutton, Director of Public Services; and Donna B. Young, City Ctcrk. 

EXHIBIT 8 
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Minute of: Regular Meeting of 0S/07/1 & 

The minutes of the regular and srudy session meetm8S of April 16, 1018 were approved by 
general oonsent The minutes -0f the special called study session <>f April 11, 2018 was also 
approved by general consent 

llEMJ. 

'ITEM2. 

E~ONQMIC DEVELOPMENT: Ordinance No. 2018'-0§ - An Qntmanu 
Designating. Porlion of Riyersidt Village at -•~ignated ~dopmeat ANA 
hnuapt to the Toutism Infralh'lltilrrc Admission Tat Act; Autftorizipg the 
Clty Admtnipator to_ Pnpere and File Certain Doepments Rdalig to the 
Designated Development Area; Author-mpg tht Cjty Admiggtntor to 
Prep~ Ptovisiom for the Expepditure or Monies Raifd from the Area -
O,r;dinang, Third apd Final Readin2 

On motiort by Couneiline1'1'ibcr McDowell. second by Couneilmcmber Dickert, 
Council unanimously :adopted an otdinan~ on third and final reading designating 
a portion of Riverside Village-as a Designated Dev-elopm~i Area pursuant to the 
Tourism Ittftastructure Admission Tax A¢ au.thorizing the City Administrator to 
prepare and fil~ certain documents relating to the designated d~veloptt1ent area; 
authori%ing. the Cey Administrator to prepare provisions for the expcttditure of 
monies raised from the area. 

Please see the tninut.es of April 16, 2018 for the ordinance text Please nott lhtit 
all compl'1e exhibits and airachments are avallahle in the Ofjke Qj' the Clo, Clerk. 

FlNANCE: Resoiution No. 1'U8-l t - A Rm>tution ldgtifyfllg Nor:ttt 
Aumta PtojetU fpr the Aileen Co114tv Capital Proieds 
Sales T.ax tv 

On motion b-y Councilmember Brooks. second by Counclbncmber McGhee., 
Council considered a resolution identifying North August.a: Projects for 1he Aiken 
County Capital Proj~tS Sales Tax IV. 

On motion by Mayor Pettft. second by COuncilmembeT Catpenter. a motion to 
amend the list of projects to add h'New Savannah Bluff Lock and Dam" 'W)der the 
list of projects under the Public Works and Transportation Projects title was 
unanimou.sly-p~sed. 

Vote was then taken on tb.e original resolution,_ as amended, .snd utianimously 
passed. 

The _resolution text is as follows: Pltt11Se note that. q/1 compl~te tthibils and 
a/1trchme,us are avallublt 1,r tht 0/ft ct oftlte City Clerk, 
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Minllle& of Regular Meeting ofOSJ01/ tS 

RESOLUTION NO, 2018-1 t 
lDENTIFYING NORTH AUGUSTA PRQJEQTS FOR THE 
AtKEN COUNTY CAI!lTAL PROJF,,cTS SALES TAX tv 

WHEREAS. Aiken County Council. in anticipation of conductinJ arefcrcndurnjn 
Wl8~ has appointed a Capital Projects Sales Tax Commission to congiqcrproposals for funding 
capital projects withih Aiken County from the proceeds of a continuation of tho Capital hojects 
Sales Tax 11nd to fonn.ulatathe r~fcrendum question that is to appear on the ballot; and 

WHEREAS. the Mayor and members of City Cquncil wish to submit for 
consideration a list ofptojects to be fend~ in North Augusta. 

NOW THEREFORE BE IT RESOl VEO by the Mayor and City Council fot the 
City of North Augusta in .meeting duly assembled and by the authority thereof that the projects 
listed on the attached "Exhibit A', shail be submitted to the Aiken County Sale.~ Tax Commission 
for inclusion in the 2018 referendum. 

DONE, RATIFIED Al\1D ADOPTED BY THE MAYOR AND CJTY COUNCIL 
OFTHECfrYOFNORTH AUGUSTA. SOUTH CAROLINA. ON THIS __ .DAY OF 
------ · 2018. 

,ITEMJ. UTILITIES: Resolutto:n No. 2618-12 - Authorizing a Water Tank. 
Attachment Lease Agn;ett1eqt Bdwffp the Citx -ot North 
Aygoria and T-Mobile South, LLC for tbe Flye ,Notch 
R9ad Wattt Tint'k 

On motion by Council01embcr Carpenter. second by Councilmettibet Dickert, 
Col.lneil unattlmo\!$ly pnssed a reso1utton authorizing a water tank Qtachrnent 
lease agreement between the City of North Au,gu.~ta and T-MobHe Souch. LLC for 
the Five Notch Road water tank. 

The resolution tex~ is as follows; Please note 1hat all compl,ue exhibits and 
attachmenls an awillablt In tht 0/ftce cftht City Clerk.. 

RESOLUTION 201&-.12 
AUTHORlZING,A WATEll T ANK.AJJACHMh'NT LEASE AgREEMBNI 

BETWBJ;N THE.CITY :OF NORTH AUGt)STAAl'JD 
T-MQBlLfi SOUTH, T..LC. 

FORM f'WNOTCH ROAD WAiiR TANK 

WHERBAS, the Citj of North Augusta desires to lease to T•Mobile South, LLC .• 
certain space upon the City>s Five Notch Road wat"-r tank upon which T-Mobile has ceqain 
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Mlnutci of Regular M~lng of0S/07118 

antennae, other equipment. and related devices, and to lease ground space used exclusively to 
house T-Molrile's equipment; and 

WHEREAS, T-Mobilc desires to lease from the City certain space on the Ciiy's 
Five otch Road water tank and ground space for T-Mobile's equipment. 

NOW THEREFORE BE IT RESOLVED that the Mayor and City Council for the 
City ofNonh Augusta in meeting duly assembled and by the authority thereof, hereby authorize 
the attached W~r Tank Attachment Lease Agreement between the City and T~Mobile South, 
LLC. for the Five Notch Road water tank. 

BE IT FURTHER RESOL VfD , that the City Administrator is authorized to sign 
tht agreement on behalf of the City and to sign all oth r docwnents relating themo . 

DONE, RATlFIED AND ADOPTED BY THE MAYOR AND CI1Y COUNCIL 
OF TH£ CITY OF NORTH AUGUSTA. SOUTil CAROLINA, ON THIS __ DAY OF 

---- - --· 2018. 

lTtM•. CITIZEN COMMENTS: Sptaker Form, Submitted for May 1, 2018 
Cougcll Meeting 

Please see the attached Speaker Forms completed by citizens for the May 7. 2018 
Council meeting. 

There being no further business, Council :idjoumed at 7: 19 p.rn. 

THIS g/ DAYOF Respcetfully submitted, 
----,+~~----ir---,.....' 2018. ~~-~6 

Donna 8. Young 
Robert A. Pettit. Mayor 
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PU8UC SAFETY PROJECTS 

PU8UC W0Rl(S & TRAN~ATION PftOJECTS 

PARKS, RECRtATIOH & TOUIUSM PROJECTS 

INFRASTRUCNU PROl£CTS 

ECONOMIC DMl.OPMENT PltOltCTS 

MUNICIPAL IMPIIOVEMtHT PROJECTS 

TOlAL 

DDDITA 

CAPITAL PROJECTS SALES TAX IV PltOJECTS 
C,lQftlm tObe ~-uie-•-• .. •IHIIJ 

~llold•tUS\~,_o.s..,,.ildlm~ 
~ ~-w~ rrofl..,w s-1-1,,.-.c..,,,...i. 
i.oia.a "- lll'llkrVCll#ldlll& u. ~ IIOoldA~,,.,.,..,. 
s1 ... 1~~~ 
~ ~,wl, """toutlld0.'11 

•111< •nd P,IC,l,ty lle>to,auon, Mefil,OM •""ltnpt--4 
~Gt---,'-

W..1-ltllraWWl<lft ~ 
sio,-trhill'I.CIIM ~ 

son-.anc1r~~"'""•OUnn~,o,i.~~~t. 
\IOl'Op, Tfff\-., ,,_....., ""°""""I •nd flN~ R«p,,t .... 

s,lety.:,d s.w,1y...,_i lol ttw ~.-ltuldl,a 
,,_~LobD¥""P/O-IOf~Trel\l,OCt•ona 

11.SOO.OOO 

1.l'I0.000 

UC0,000 

S,000.000 

US0.000 

1.100.000 
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CITY OF NORTH AUGUSTA 

Post Office Box 6516 
North Augusta, SC 2986 1 

KELLY F. ZIER 
CITY ATTORNEY 

6 02 WEST AVEN UE 
NO RTH A UG USTA , SC 29 8 41 

kzier@northaugusta.net 

September 6, 2018 

Dione C. Carroll, Esquire 
107 Pendleton Street, NW 
Aiken, South Carolina 29801 

(803) 279-5998 Office 
(803) 278-4586 Facsimile 

RE: YOUR LETTER OF A UGUST 24, 2018 ALLEGING FOIA VIOLATIO N 

Dear Ms. Carroll: 

I am in receipt of your above identified letter. I would advise you that, based upon 
my original reading of the letter and consideration of same, I determined such 
allegation to be totally baseless . However, in order to make certain that I was not 
overlooking an issue or had misinterpreted the actions by the Court of Appeals, the 
Supreme Court, and the legislature over the last couple of years related to FOIA 
Requests , I delayed responding to thoroughly review the matter. I will advise you 
that following that research and further consideration of the matter, I come to the 
same conclusion. The City has not, in any manner, violated FOIA based upon their 
actions at the May 7, 2018 City Council Meeting . 

The published agenda for the May 7 meeting, very specifically provided for the 
introduction and action by Council on Resolution No . 2018-11 which identified 
North Augusta Projects for the Aiken County Capital Project Sales Tax IV. This 
was a regular meeting of the City Council, not a specially called meeting. The 
notices required for the meeting under §30-4-80 were all complied with. This was 
an agenda matter. 

A motion was made placing the formal resolution on the floor for approval. That 
motion was seconded. Thereafter, Mayor Pettit made a motion to amend the list by 
adding to such list "New Savannah Bluff Lock and Dam". That motion was 
seconded. Thereafter, the amendment was unanimously passed . Finally, a vote 
was taken on the amended resolution and unanimously passed. 

Dr. Holcomb 's allegation, as supported by your letter, apparently is asserting the 
position that Council does not have the right to amend a resolution that is properly 

EXHIBIT 5 83
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on the agenda for consideration at the public meeting. That most certainly is not a 
valid claim. 

I think that possibly you are confusing amendments or additions to the published 
agenda with amendments to a resolution that is properly noticed and on the agenda. 

The agenda, as properly published, posted, and distributed, advised the general 
public that the Council would consider a resolution identifying North Augusta 
projects for the Aiken County Capital Projects Sales Tax IV. That is exactly what 
the Council did. 

The purpose of the FOIA is to make certain that the public business is performed in 
an open and public manner. 

In the present case, the public was very specifically notified of a matter that would 
be before the Council for consideration. The Council discussed the matter in 
public session and made a determination, "identifying North Augusta projects for 
the Aiken County Capital Project Sales Tax IV." 

It appears quite possible that Dr. Holcomb, and you, are misinterpreting recent case 
law involving amendments to agendas and adding items to the agenda. That is not 
the case here. The agenda was very specific as to the matter that was considered 
and dealt with by Council at the May 7 meeting. This resolution was very 
definitely done with the required prior notification to the public and the public had 
notice and opportunity to be heard. 

Your letter requested that I advise you of the City's position on this matter, and 
"what, if anything, you propose as an adequate remedy". The City ' s stated 
position is set forth above, and obviously since there is no violation, there is no 
need for any remedy . 

Very 

Cit 

KFZ:bz 
Cc: Mayor ; City Council ; City Clerk 
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STATE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

Herman Perry Holcomb, 

Plaintiff, 

vs. 

City of North Augusta, and Mayor and City 
Council of North Augusta, 

                               Defendants. 

IN THE COURT OF COMMON PLEAS 
  SECOND JUDICIAL CIRCUIT 

 
Civil Action No. 2018-CP-02-02705 

 
 
 
 

ANSWER TO AMENDED  
COMPLAINT 

 

	
 The Defendants, having been served with an Amended Complaint prior to filing their 

Answer to the original Complaint, answer the Amended Complaint as follows: 

FOR A FIRST DEFENSE 

 1. Except as is hereinafter specifically admitted, the Defendants deny each and every 

allegation of the Amended Complaint. 

 2. Answering paragraph 1 of the Amended Complaint, the Defendants admit only 

that the Plaintiff, upon information, is a resident of this State.  

 3. Answering paragraph 2, the Defendants admit only that the Defendant City is a 

municipal corporation of this State. 

 4. Answering paragraph 3, the Defendants admit only that, as a body, the City 

Council (which includes the Mayor as a member) is subject to the State Freedom of Information 

Act (S.C. Code section 30-4-10 et seq.). 

 5. The allegations of paragraph 4 are admitted. 

 6. Answering paragraphs 5, 6 and 7, the Defendants refer to the Code sections cited 

for an accurate statement of their contents.  
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2	

7. Answering paragraph 8, the Defendants admit only that the City of North Augusta

timely published an agenda for the May 7, 2018, regular meeting of the City Council. 

8. Answering paragraph 9, the Defendants refer to the actual one-page “AGENDA:

REGULAR CITY COUNCIL MEETING” contained in Exhibit 1 to the Amended Complaint for 

an accurate statement of its provisions. The Defendants deny that the entirety of Exhibit 1 to the 

Amended Complaint is the “agenda” for the Council meeting or is an “agenda” as described in 

the State Freedom of Information Act. The Defendants assert that Exhibit 1 to the Amended 

Complaint is an “agenda packet” within the meaning of S.C. Code of Regulations R. 12-604.3 

and that the “agenda” for the Council meeting is the single page within Exhibit 1 to the Amended 

Complaint entitled “AGENDA: REGULAR CITY COUNCIL MEETING.” 

9. The allegations of paragraph 10 are denied.

10. Answering paragraph 11, the Defendants admit only that the Resolution and its

attachment identified certain projects proposed by the City for the Capital Project Sales Tax. 

11. Answering paragraph 12, the Defendants admit only that the Capital Projects

Sales Tax was approved by County referendum on November 6, 2018. 

12. Answering paragraph 13, the Defendants refer to the actual one-page agenda for

the meeting that is contained within Exhibit 1 to the Amended Complaint and that is entitled 

“AGENDA: REGULAR CITY COUNCIL MEETING” for an accurate statement of its contents.  

13. Answering paragraph 14, the Defendants refer to the Minutes of the Council

meeting for an accurate statement of the order of the meeting. 

14. The allegations of paragraph 15 are denied, and the Defendants specifically deny

that the agenda of the meeting was amended at the meeting. The Defendants further assert that 

Plaintiff has confused and conflated the agenda for the meeting with the agenda packet for the 
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	 3	

meeting, and has confused and conflated an agenda item as described on the agenda with the 

content of an agenda item. The State Freedom of Information Act does not preclude the Council, 

as a legislative body, from amending at a meeting the content of a Resolution or Ordinance that 

is an agenda item.   

 15. Answering paragraph 16, the Defendants deny that the agenda was amended and 

deny that the description of the agenda item was amended. 

 16. Answering the unnumbered paragraph between numbered paragraph 16 and 

numbered paragraph 17, the Defendants reiterate and reallege paragraphs 1 through 15 of this 

Answer as fully and to the same extent as if here repeated word for word.  

 17. The allegations of paragraph 17 are admitted. 

 18. Answering paragraphs 18, 19 and 20, the Defendants admit only that, at the 

meeting, the Council amended the list of projects attached to Resolution No. 2018-11. The 

Defendants specifically deny that this amendment of the content of the Resolution was an 

amendment of an agenda as contemplated by the State Freedom of Information Act.  

 19. The allegations of paragraph 21 are denied.  

 20. Answering paragraph 22, the Defendants admit only, on information, that the 

Plaintiff was present at the Council meeting on May 7, 2018.  

 21. Answering paragraph 23, the Defendants deny that there was any violation of the 

State Freedom of Information Act and deny any allegations of paragraph 23 that assert such a 

violation or that assert any entitlement of the Plaintiff to a response or to any redress.  

 22. The Defendants deny any allegations of fact or law contained within Plaintiff’s 

prayer for relief and further deny that Plaintiff is entitled to any relief as alleged or to any relief 

of any kind. 
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FOR A SECOND DEFENSE 

 23. The Defendants assert that, at all times with respect to the matters complained of 

in the Amended Complaint, they acted in accord with the State Freedom of Information Act, 

including S.C. Code section 30-4-80(A). The Plaintiff, in the Amended Complaint, confuses and 

conflates the agenda for the meeting with the agenda packet for the meeting, and confuses and 

conflates an agenda item as described on the agenda with the content of an agenda item. The 

Defendants, at the meeting complained of by the Plaintiff, did not amend the agenda, did not 

change the order of the agenda, did not add any items to the agenda, and did not change the 

description of any item on the agenda. Rather, the Council, by proper motion and vote, amended 

a list within an exhibit attached to a written Resolution that was listed on the agenda. As a 

legislative body, the Council has the lawful right to amend the wording of, or attachments to, an 

Ordinance or Resolution considered by it.  

FOR A THIRD DEFENSE 

 24. The Defendants assert that the Amended Complaint fails to state a cause of action 

under S.C. Code sections 30-4-80(A) or 30-4-100 or under any other provision of the State 

Freedom of Information Act. The Plaintiff, in the Amended Complaint, confuses and conflates 

the agenda for the meeting with the agenda packet for the meeting, and confuses and conflates an 

agenda item as described on the agenda with the content of an agenda item. The Defendants, at 

the meeting complained of by the Plaintiff, did not amend the agenda, did not change the order 

of the agenda, did not add any items to the agenda, and did not change the description of any 

item on the agenda. Rather, the Council, by proper motion and vote, amended a list within an 

exhibit attached to a written Resolution that was listed on the agenda. As a legislative body, the 
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Council has the lawful right to amend the wording of, or attachments to, an Ordinance or 

Resolution considered by it.  

FOR A FOURTH DEFENSE 

 25. The Defendants assert that the Plaintiff, even if he prevails in the lawsuit, should 

not be awarded attorney’s fees and costs, inasmuch as the award of attorney’s fees and other 

costs of litigation, pursuant to S.C. Code section 30-4-100(B), is discretionary with the Court, 

and the position of the Defendants is substantially justified and other circumstances of the case 

make any award of attorney’s fees or costs unjust.  

 WHEREFORE, having answered the Amended Complaint, the Defendants pray that the 

relief requested by the Plaintiff be denied, that the Court provide such relief in favor of the 

Defendants as is proper, and that this case be dismissed.  

 
 
      /s/Danny C. Crowe            
      Danny C. Crowe, S.C. Bar #1480 
      CROWE LAFAVE, LLC    
      P.O. Box 1149 
      Columbia, SC 29202 
      803.724.5728 
      danny@crowelafave.com  
 
      Attorney for Defendants 
 
December 14, 2018 
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STATE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

Herman Perry Holcomb, 

Plaintiff, 

vs. 

City of North Augusta, and Mayor and City 
Council of North Augusta, 

                               Defendants. 

IN THE COURT OF COMMON PLEAS 
  SECOND JUDICIAL CIRCUIT 

 
Civil Action No. 2018-CP-02-02705 

 
 
 

DEFENDANTS’ REQUEST FOR 
HEARING PURSUANT TO S.C. CODE 

SECTION 30-4-100(A) 
 
 

	
 The Defendants, pursuant to the hearing requirement of S.C. Code section 30-4-100(A) 

as amended effective May 19, 2017, hereby request that the Chief Administrative Judge of the 

Circuit Court schedule an initial hearing within ten (10) days on the declaratory and injunctive 

relief sought by the Plaintiff’s Amended Complaint. A copy of S.C. Code section 30-4-100(A) is 

attached for the ready reference of the Court.   

 
       
      /s/Danny C. Crowe         
      Danny C. Crowe, S.C. Bar #1480 
      CROWE LAFAVE, LLC    
      P.O. Box 1149 
      Columbia, SC 29202 
      803.724.5728 
      danny@crowelafave.com  
 
      Attorney for Defendants 
 
December 14, 2018 
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STATE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

Herman Perry Holcomb, 

Plaintiff, 

vs. 

City of North Augusta, and Mayor and City 
Council of North Augusta, 

Defendants. 

IN THE COURT OF COMMON PLEAS 
 SECOND JUDICIAL CIRCUIT 

Civil Action No. 2018-CP-02-02705 

DEFENDANTS’ NOTICE OF MOTION 
AND MOTION FOR ALTERATION 
AND AMENDMENT OF FINDINGS 

AND JUDGMENT OR, 
ALTERNATIVELY, FOR A NEW 

TRIAL, PURSUANT TO RULES 52 
AND 59(a)(2) AND (e), SCRCP 

YOU WILL PLEASE TAKE NOTICE that the Defendants, by and through their 

undersigned counsel, will move before Circuit Court Judge Clifton B. Newman, at such date and 

time and place as may be set by the Court, for an Order (1) altering or amending the Order filed 

on October 8, 2019, so as to enter judgment in favor of Defendants, or, alternatively, (2) granting 

a new trial. This motion is made pursuant to Rules 52 and 59(a)(2) and (e), SCRCP, and on the 

grounds set out below.  

“[I]t is proper to view a Rule 59(e) motion not only as a vehicle to request the trial court 

‘alter or amend the judgment,’ but also as a vehicle to seek ‘reconsideration’ of issues and 

arguments.”  Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 21, 602 S.E.2d 772, 778 (2004).  

“A motion under Rule 59(e) long has been viewed as a ‘motion for reconsideration’ despite the 

absence of those words from the rule.  Consequently, a party usually is allowed to ask the court to 

reconsider its decision even if it means rehashing all or part of an argument previously presented.”  

Id. (citing Arnold v. State, 309 S.C. 157, 172, 420 S.E.2d 834, 842 (1992)). 

There are two situations in which a party should consider pursuing a Rule 59(e) motion.  

First, if a party believes the court misunderstood, did not fully consider, or possibly did not rule 
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on an argument or issue, such a motion is proper.  Secondly, so as to preserve an issue for appeal, 

a Rule 59(e) motion must be filed as to any issues or arguments raised but not ruled upon. Rule 

52(b), like Rule 59(e), also provides for amendment of findings or additional findings, and 

amendment of a judgment. 

 Rule 59(a) also expressly provides for a new trial on all or part of the issues in a nonjury 

action:  

On a motion for a new trial in an action tried without a jury, the court 
may open the judgment if one has been entered, take additional 
testimony, amend findings of fact and conclusions of law or make 
new findings and conclusions, and direct the entry of a new 
judgment.   
 

 The Defendants make this Motion on the following grounds: 

 1. The Court, in its Order filed on October 8, committed an error of law in construing 

the legislative action of the Defendants complained of by the Amended Complaint as constituting 

a violation of S.C. Code § 30-4-80, when the only reasonable inference from the facts and the only 

appropriate legal conclusions are that there was no violation of the FOIA.  

 2. The Court, in its Order filed October 8, committed an error of law in conflating the 

concepts of “agenda” and “adding to an agenda” to include a purported “agenda complete” and the 

“amending of an agenda item” by adding a new project to a list of City projects attached as an 

Exhibit to a Resolution that was listed on the agenda. The evidence and law are insufficient to 

support any such findings, conclusion or judgment by the Court.  

 3. The Court, in its Order of October 8, committed legal error in failing to consider 

the common and dictionary meaning of “agenda” and the S.C. Code of Regulations definition of 

“agenda packet.” The October 8 Order also cited no legal authority for its findings and conclusions 
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that the supporting documents for the agenda (the agenda packet or “Agenda Complete”) 

constituted the “agenda” for purposes of the FOIA.  

 4. The Court, in the Order filed October 8, failed to rule on, consider, or follow the 

issue raised by Defendants (including at Transcript, pages 12-16, and in their proposed Order) that 

well-established rules of statutory construction warranted findings, conclusions and judgment in 

favor of Defendants. These rules include: 

(1) A court must ascertain and effectuate legislative intent whenever possible. 

Joint Legislative Committee v. Huff, 320 S.C. 241, 245, 464 S.E.2d 324, 

326 (1995). 

(2) Legislative intent must prevail if it can reasonably be discovered in 

language used and construed in light of its intended purpose. Glover by 

Cauthen v. Suitt Construction Co., 318 S.C. 465, 458 S.E.2d 535 (1995).  

(3) Words used in a statute are to be given their plain and ordinary meaning. 

Worthington v. Belcher, 274 S.C. 366, 368, 264 S.E.2d 148, 149 (1980); 

Hughes v. Edwards, 265 S.C. 529, 220 S.E.2d 231 (1975). 

(4) When the terms and language of a statute are plain and unambiguous and 

convey a clear and definite meaning, there is no occasion for employing 

rules of statutory interpretation and the court has no right to look for or 

impose another meaning. Miller v. Doe, 312 S.C. 444, 441 S.E.2d 319 

(1994); City of Columbia v. American Civil Liberties Union of South 

Carolina, Inc., 323 S.C. 384, 475 S.E.2d 747 (1996). 

(5) Courts must apply the terms of a statute according to its literal meaning, 

without resort to subtle or forced construction in an attempt to limit or 
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expand the scope of the statute. Holley v. Mount Vernon Mills, Inc., 312 

S.C. 320, 440 S.E.2d 373 (1994).  

(6) Where the language of the statute is clear and explicit, the court cannot 

rewrite the statute and inject matters into it which are not in the legislature’s 

language. Timmons v. Tricentennial Comm’n, 254 S.C. 378, 175 S.E.2d 

805 (1970).  

(7) Where a word is not defined in a statute, our appellate courts have looked 

to the usual dictionary meaning to supply its meaning. Lee v. Thermal 

Engineering Corp., 352 S.C. 81, 91-92, 572 S.E.2d 298, 303 (Ct. App. 

2002); see also State v. Dickinson, 339 S.C. 194, 199, 528 S.E.2d 675, 677 

(Ct. App. 2000) (citing Black’s Law Dictionary).  

The October 8 Order was not supported by any known or cited rules of construction. 

 5. The Court, in the Order filed October 8, completely overlooked and failed to 

consider the direct and clear testimony of the Plaintiff that recognized the difference between an 

“agenda” and an “Agenda Complete,” undercutting the specious wordplay argued by Plaintiff’s 

attorney and adopted in the October 8 Order. This testimony included the Plaintiff’s own testimony 

at Transcript, page 44, line 21 through page 45, line 3 (including, for example, “I prepare by going 

to the Agenda Complete, which also contains the agenda. But the agenda is only a summary of 

what the City’s going to discuss at the meeting of council.”); Transcript, page 49, lines 13-17 

(including “. . . that agenda is actually part of Agenda 050718 Complete”); Transcript, page 58, 

lines 4-21 (including “Q.  . . . an agenda complete includes the agenda, but it includes other things 

as well, correct? A. That’s correct. Q. So agenda complete is something more than just an agenda? 

A. That’s correct.”); and Transcript, page 59, line 25 through page 60, line 14 (including “Q. Is 
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agenda complete something greater than the document called the agenda? A. Yes.”). The evidence 

is insufficient to establish, and there is no factual basis to support, a finding that an “Agenda 

Complete” is an “agenda” within the meaning of S.C. Code § 30-4-80(A). 

 6. The Court, in its Order filed October 8, overlooked and completely failed to 

consider the direct and clear hearing testimony of the City Clerk Donna Young (Transcript, pages 

65-71) that Defendants Hearing Exhibit 1, a single page captioned as “AGENDA: REGULAR 

CITY COUNCIL MEETING,” was the “agenda” for the subject Council meeting on May 7, 2018. 

This page also is represented in Plaintiff’s Hearing Exhibit 5 and contained within Plaintiff’s 

Hearing Exhibit 6. Ms. Young testified that Defendants’ Hearing Exhibit 1 was posted on the City 

bulletin board in advance of the City Council meeting as the agenda required to be posted by the 

FOIA. She described the remainder of the documents contained in Plaintiff’s Hearing Exhibit 6 as 

the agenda background, the agenda memo or the agenda packet. She further testified that Plaintiff’s 

Hearing Exhibit 1 also described these other documents as “agenda attachments” or “agenda 

information,” and that they were available online at the City website under the description “Agenda 

050718 Complete” as indicated on Plaintiff’s Hearing Exhibit 4. 

 7. The Court, in the Order filed on October 8, committed an error of law and abused 

its discretion in awarding attorney’s fees when the issue of attorney’s fees was not argued or 

discussed at the hearing, when the evidence showed no sufficient basis for an award of attorney’s 

fees, and when an award of attorney’s fees should be discretionary and not mandatory. 

Additionally, no findings of fact or conclusions of law concerning entitlement to attorney’s fees 

are set out in the October 8 Order. 

 8. The Court, in the Order filed October 8, committed an error of law and abused its 

discretion when it enjoined the Defendants on terms that are vague and do not fairly inform the 
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Defendants of the actions intended to be enjoined. Additionally, no findings or conclusions of law 

concerning entitlement to an injunction or the nature of the injunction are set out in the October 8 

Order.   

 9.  The highly unusual circumstances in which two contradictory Orders were signed 

and filed in two days (see the attached October 7 Order and the attached e-mail of the Clerk of 

Court office) establish an obvious error in the Court’s failure to apply an appropriate level of 

judicial consideration and determination of this lawsuit, constitute a manifest injustice, and warrant 

a new trial.  

 10. The signing and filing of the October 8 Order, with no express vacating or 

superseding of the signed and filed October 7 Order, creates an anomalous legal situation in which 

both Orders stand, constitutes a manifest injustice, and warrants a new trial.  

 

 This Motion is based on the applicable law and rules of Court, the Orders and pleadings 

filed in this case, the Transcript and testimony at the hearing, the evidence and argument at the 

hearing, and the proposed Orders submitted.  

    
 
 
      /s/Danny C. Crowe       
      Danny C. Crowe, SC BAR #1480 
      CROWE LAFAVE, LLC    
      P.O. Box 1149 
      Columbia, SC 29202 
      803.724.5728 
      danny@crowelafave.com  
 
      Attorney for Defendants 
 
October 18, 2019 
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Rule 11(a) Compliance 
 
 There is no duty of consultation on a motion for a new trial, and consultation on 

Defendants’ motion to alter or amend would serve no useful purpose. 

 
      /s/Danny C. Crowe   

      Danny C. Crowe 
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STATE OF SOUTH CAROLINA   ) 

COUNTY OF AIKEN           ) 

      ) IN THE COURT OF COMMON PLEAS 

      )   SECOND JUDICIAL CIRCUIT 

      )  

      ) 

      ) CASE NO.: 2018-CP-02-02705 

HERMAN PERRY HOLCOMB,    ) 

      ) 

Plaintiff,        )  

      ) MOTION TO DETERMINE THE 

      )   AMOUNT OF ATTORNEY’S FEES AND  

VS.       )   COSTS 

  ) 

CITY OF NORTH AUGUSTA       ) 

and MAYOR AND CITY       ) 

COUNCIL OF NORTH         ) 

AUGUSTA,           ) 

 ) 

Defendants.    ) 

 ) 

Comes now Plaintiff Herman Perry Holcomb (hereinafter “Holcomb”), by 

and through his undersigned counsel, and moves for an Order awarding attorney’s 

fees and costs, and respectfully provides the following in support: 

1. This action came before this Court for an initial hearing on January 15,

2019.

2. On October 8, 2019, Judge Newman ruled in favor of the Plaintiff.

3. Plaintiff Holcomb was awarded reasonable attorney’s fees and costs.

4. The Court did not specify the amount deemed reasonable with regard to

attorney’s fees or costs.  The purpose of this motion is to demonstrate the
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actual reasonable attorney’s fees and costs and to request the Court make the 

award. 

5. The undersigned has provided an Affidavit in support of this motion, which 

is adopted by reference as the basis for this motion.  See Attached Affidavit 

of Dionè C. Carroll. 

6.  Attorney Kenneth R. Moss has also provided an Affidavit in support of the 

reasonableness of fees asserted by attorney Dionè C. Carroll, which further 

recommends the requested award.  See Attached Affidavit of Kenneth R. 

Moss. 

 

WHEREFORE, Plaintiff Holcomb prays for judgment from the Court as follows: 

a.      an Order awarding him attorney’s fees in the amount of $10,518.00; 

b.      an Order awarding him costs in the amount of $699.92; and 

d.      that the Court award such other and further relief as the Court deems 

appropriate, just and proper. 
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Respectfully submitted, 

  
   

 

/s/ Dione’ C. Carroll 

     Dione’ C. Carroll, Esq. 

     S.C. Bar 78185 

     Attorney for Plaintiff Holcomb 

     Carroll Law Offices, P.A. 

     107 Pendleton St. NW 

     Aiken, SC  29801 

     Telephone:  803-514-2557 

     Fax:  1-866-954-0184 

     Email:  dione@carroll-law-offices.com 

     Website:  carroll-law-offices.com 
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STATE OF SOUTH CAROLINA  
COURT OF COMMON PLEAS FOR COUNTY OF AIKEN 

THE SECOND JUDICIAL CIRCUIT 

Herman Perry Holcomb, ) 
) 

Plaintiff, ) 
) CIVIL ACTION FILE NO: 2018-CP-02-02705 

            vs. ) 
) 

City of North Augusta, and Mayor ) 
and City Council of North Augusta, ) 

) 
Defendants. ) 

______________________________)  

Comes now the Plaintiff, Herman Perry Holcomb (“Holcomb”) and files this 

memorandum and responds in opposition (“Response”) to Defendants’ Notice of Motion and 

Motion for Alteration and Amendment of Findings and Judgment or, Alternatively, for a New 

Trial, Pursuant to Rules 52 and 59(a)(2) and (e), SCRCP (“Motion”).  In support of Plaintiff’s 

Response in opposition, Plaintiff states as follows: 

Defendants, in their Motion, assert that “[I]t is proper to view a Rule 59(e) motion not 

only as a vehicle to request the trial court to ‘alter or amend the judgment,’ but also as a vehicle 

to seek ‘reconsideration’ of issues and arguments.”  Motion at 1 (citing Elam v. South Carolina 

Dept. of Transp., 361 S.C. 9. 21, 602 S.E.2d 772, 778 (2004)).  However, Defendants neglect to 

advise the court that a party cannot use Rule 59(e) to present to the court an issue the party could 

have raised prior to judgment, but did not.  C.A.H. v. L.H., 315 S.C. 389, 392, 434 S.E.2d 268, 

270 (1993).  Furthermore, the Court’s ruling on Defendants’ Rule 59(e) motion is reviewed with 

only an abuse of discretion standard.  See Pollard v. Cnty. of Florence, 314 S.C. 397, 402, 444 

S.E.2d 534, 536 (Ct. App. 1994).  And, "[a]n abuse of discretion arises [only] where the judge 

issuing the order was controlled by an error of law or where the order is based on factual 
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conclusions that are without evidentiary support." Stearns Bank Nat'l Ass'n v. Glenwood Falls, 

LP, 373 S.C. 331, 336, 644 S.E.2d 793, 795 (Ct. App. 2007); see also Reed v. Ozmint, 374 S.C. 

19, 24, 647 S.E.2d 209, 211 (2007) (noting the circuit court judge, who saw and heard the 

witnesses, is in a better position to evaluate their credibility and assign comparative weight to 

their testimony).  Nothing in this Court’s Order constitutes an error of law or factual allegations 

that are without evidentiary support, and Defendants’ Motion should be rejected. 

Though Rule 59(a) does allow a motion for a new trial in an action tried without a jury, 

the rule indicates that the court “may” provide such relief and does not mandate it.  Considering 

the full and fair hearing provided in this case, no additional trial is necessary or appropriate.  See 

Exhibit 1 (Transcript of trial held on January 15, 2019).  Defendants’ request for a new trial 

should be rejected. 

Plaintiff opposes Defendants’ grounds for their Motion on the following bases: 

1. Contrary to the grounds in paragraph 1 of the Motion, the Court, in its Order

filed on October 8, properly construed the actions of Defendants, complained of in the Amended 

Complaint, as constituting a violation of S.C. Code § 30-4-80.  It is the only reasonable inference 

from the facts and the only appropriate legal conclusion that there was a violation of FOIA. See 

Exhibt 1. 

2. The Court correctly, as a matter of law, in its October 8, 2019 Order

concluded that the Act requires twenty-four hours’ notice to add items to an agenda.  See S.C. 

Code Ann. § 30-4-80(A).  No new or additional notice was given before the May 7, 2018 hearing 

where a very significant addition was made to the agenda complete.  This failure to follow 

procedure constituted a violation of FOIA. 

3. Contrary to the absurd suggestion by Defendants that the Court “committed

legal error in failing to consider the common and dictionary meaning of ‘agenda’ and the S.C. 
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Code of Regulation definition of ‘agenda packet.,’”  Motion at 2, this Court clearly attended to 

and considered the arguments of both parties, including Defendants’ arguments on this subject, 

and made a reasoned decision. See Exhibit 1, Trial Tr. 13:15-23 (where counsel for Defendant 

admits he “handed up to Your Honor the definition of agenda packet from the South Carolina 

Code of Regulations, public records, municipal section, as well as the Black's Law dictionary 

definition of agenda, as the list of things to be considered.”); Exhibit 1, Trial Tr. 14 (where 

Defendants had the opportunity to argue to the Court about meaning of the terms).  It is 

ridiculous to now suggest the Court failed “to consider the common dictionary meaning of 

‘agenda’ and the S.C. Code of Regulation definition of ‘agenda packet.’”  See Motion at 2.  

Instead, this Court considered Defendants’ arguments and legitimately rejected them as 

inapplicable. 

4. Defendants contest, at numbered paragraph 4, that the Court “failed to rule on,

consider or follow the issue raised by Defendants (including at Transcript, pages 12-16, and in 

their proposed Order) that well-established rules of statutory construction warranted findings, 

conclusions and judgment in favor of Defendants.” Motion at 4.  This specious argument is 

expressly contrary to the Order of this Court. Instead, this Court held that,  

Since Defendants told the public on the City website there was a complete 
agenda, by calling the document agenda 050718 complete, it was only reasonable 
for the public to rely on that document in preparing for a meeting.  In fairness, and 
the spirit of the liberal construction required when applying FOIA, Defendants 
must treat what they call an “agenda” on their website as an agenda for FOIA 
purposes.    The complete agenda was amended by the Defendants at the City 
Council meeting when it added the New Savannah Bluff Lock and Dam Project.  
Twenty-four hours notice was not given, and no finding that an emergency or an 
exigent circumstance existed was made.  Defendants have, therefore, violated 
FOIA and are subject to declaratory and injunctive relief.” 

Order at 8 (demonstrating consideration of and application of appropriate statutory 

construction)(emphasis supplied).  Exhibit 1, Trial Tr. at 62:18 (”It’s the agenda according to its 
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cover page.”)  The plain meaning of the FOIA is that an agenda, when amended, must be 

amended with Twenty-four hours’ notice, unless there is a finding that an emergency or exigent 

circumstances was made.  No such notice was given or finding was made.  The Court has applied 

the very most basic rules of statutory construction, and entered a very reasonable Order 

implementing them. 

 And, as the Court aptly observed in its Order,  

South Carolina's FOIA was designed to guarantee the public reasonable access to 
certain activities of the government. See Fowler v. Beasley, 322 S.C. 463, 468, 
472 S.E.2d 630, 633 (1996). Last minute agenda changes are inconsistent with 
this obligation.  FOIA creates an affirmative duty on the part of public bodies to 
disclose information. Bellamy, 305 S.C. at 295, 408 S.E.2d at 221; Campbell, 354 
S.C. at 281, 580 S.E.2d at 166. The purpose of the FOIA is to protect the public 
by providing for the disclosure of information. Id. FOIA is remedial in nature and 
should be liberally construed to carry out the purpose mandated by the 
legislature. Campbell, 354 S.C. at 281, 580 S.E.2d at 166; Burton v. York Cty. 
Sheriff's Dep't, 358 S.C. 339, 347, 594 S.E.2d 888, 892-93 (Ct. App. 2004).  It has 
also been recognized that any exception to FOIA’s applicability must be narrowly 
construed.  Evening Post Publ’g Co. v. City of North Charleston, 363 S.E. 452, 
457, 611 S.E.2d 496, 499 (2005).   
 

See Order at 5-6.  This Court very obviously did consider the applicable statutory construction to 

be applied to FOIA and correctly applied it to the instant case.  A full and fair hearing was 

conducted, and Defendant participated throughout.  See Exhibt 1.  To the extent Defendants may 

be now trying to present new arguments, not presented prior to the judgment, such presentation 

is expressly prohibited as a matter of law and may not be the basis for a Rule 59(e) motion.  See 

C.A.H. v. L.H., 315 S.C. 389, 392, 434 S.E.2d 268, 270 (1993). 

 5. & 6. Defendants contend the Court “completely overlooked and failed to consider the 

direct and clear testimony of the Plaintiff that recognized the difference between an ‘agenda’ and 

an ‘Agenda Complete,’ undercutting the specious wordplay argued by Plaintiff’s attorney and 

adopted in the October 8 Order.”  See Motion at 4.  Plaintiff doubts very seriously that this Court 
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overlooked anything presented to this Court in these proceedings, when one considers the long 

and inclusive hearing the Court allowed and its engagement throughout the hearing. 

 Instead, Defendants are indulging in an expression of sour grapes because the Court came 

to a conclusion adverse to Defendants’ position.  What the Court evidently understood and 

expressed articulately in its Order was that, 

When a City like the City of North Augusta presents its agenda in a way that 
misleads, it undermines FOIA.  Defendants made up a detailed agenda it called 
“Regular Agenda of May 7, 2018.”  Defendants put the Regular Agenda of May 
7, 2018 on the City website under a tab called “Agenda 050718 Complete.”  
Defendants included in this complete agenda an apparent comprehensive list of 
projects, never mentioning any other project that might be added, and never 
having a prior publicly noticed meeting where the possibility of the New 
Savannah Lock and Dam Project being added was discussed until the hour before 
the City Council meeting.  In this manner, Defendants gave Plaintiff and other 
members of the public confidence that the knew what was on the agenda, thus 
providing comfort that the decision that was being made was clear and not a 
secret. 

 
Order at 8-9; see also Exhibit 1, Trial Tr. at 62:18 (”It’s the agenda according to its cover 

page.”)  Defendants’ blind commitment to its internal terminology and its cavalier 

manner of amending the materials it called an agenda complete, without providing 

statutorily required notice, harmed and deceived the public.  All Defendants needed to do 

was to make it clear that the Agenda Complete was not an agenda to insulate itself from 

liability. 

7. Defendants fail to understand how attorney fees are awarded under FOIA.  This is 

apparent in their argument at paragraph 7 that Plaintiff “showed no sufficient basis for an award 

of attorney’s fees.”  Motion at 5.  Plaintiff requested in his Complaint “[t]hat this Court order 

Defendants to pay the Plaintiff his reasonable attorney fees and other costs and litigation 

expenses incurred in pursuing this case pursuant to S.C. Code Ann. Section 30-4-100.”  

Complaint at 4, ¶c.  Under section 30-4-100, the only prerequisite to an award of attorney fees 
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and costs is that the party seeking relief must prevail, in whole or in part.  Cockrell v. Trs. of 

Dist. 20 Constituent Sch. Dist., 299 S.C. 155, 156, 382 S.E.2d 923, 924 (1989).  Plaintiff 

prevailed in whole, the Court having awarded both declaratory and injunctive relief.  This 

complete victory is the apparent reason for the pending Motion.  Once Dr. Holcomb had 

prevailed, Plaintiff filed a motion to have the amount of fees and costs quantified, with 

supporting affidavits as required by the rules.  See Motion to Determine Attorney’s Fees filed 

October 18, 2019.  In any event, Defendants cite no authority for their proposition that Mr. 

Holcomb should not be entitled to his fees. Given the fact that he prevailed, under FOIA, he is 

entitled to them. 

8. Defendants disingenuously argue that they cannot understand what they need to 

stop doing, pursuant to the injunctive relief awarded, in order to comply with the law.  Contrary 

to Defendants’ shocked tone in paragraph 8, the Order makes it clear that Defendants should not 

repeat the behavior it pursued that gave rise to this suit.  See Order at 9.  The City of North 

Augusta has made a habit of abusing FOIA.  See Complaint at 2; see also Donahue v. City of N. 

Augusta, 412 S.C. 526 (SC 2015).  Such feigned confusion makes it appear Defendants have no 

intention of changing that behavior, regardless of what the Order says.  When Plaintiff filed this 

case against Defendants to enforce his rights under the FOIA, instead of reflecting on their 

behavior and improving their processes, they abused Plaintiffs and the other citizens of the City 

of North Augusta by totally stopping the long-standing practice of putting the Agenda Complete 

on the web site before City Council meetings. See Exhibit 2, February 1, 2019 email from City 

Administrator (email to Plaintiff announcing new practice).    There is no vagueness in the Order 

nor abuse of discretion.  There is simply Defendants’ continuing efforts to avoid their obligations 

under the law, regardless of the consequences. 
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9. In paragraph 9 of their Motion, Defendants accuse this Court of “[f]ailure to apply

an appropriate level of judicial consideration and determination of this lawsuit, constitut[ing] a 

manifest injustice, and warrant[ing] a new trial.”  Defendants’ accusations are absurd.  This 

honorable Court held a lengthy and fair trial, which allowed both sides to present evidence and 

testimony without significant limitation, except as mandated by the Rules of Evidence and Civil 

Procedure.  It allowed both sides to present competing orders.  It further allowed both sides to 

comment on the proposed orders.  The court took time in consideration of all the foregoing, and 

it withdrew an order issued in error, which reflects a comprehensive awareness of the substance 

of both orders, otherwise the Court would not have made the effort to correct an obvious clerical 

error.  To argue “manifest injustice” is not credible under the circumstances. 

10. Defendants’ request at paragraph 10 exalts form over substance.  There is

absolutely no reason this court needed to expressly vacate or supersede an Order filed 

through and administrative error.  See Exhibit 3, October 8, 2019 email to counsel 

(explaining clerical error).  Defendants cite no authority for their position. 

This memorandum responds in opposition to Defendants’ Motion, which includes 

no affidavits.  Plaintiff adopts by reference all the arguments it has previously presented 

in this case.  Nothing in Defendants’ Motion has changed the validity of Plaintiff’s 

claims.  A simple clerical error cannot possibly do that.  Nothing new presented by 

Defendants changes the correctness of the Court’s considered ruling in this matter, and 

the Court should reject Defendants’ Motion in its entirety. 
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    Respectfully submitted, 

 

s/  Dione` C. Carroll     
     Dione’ C. Carroll, Esq. 
     S.C. Bar 78185 
     Carroll Law Offices, P.A. 
     107 Pendleton St. NW 
     Aiken, SC  29801 
     Telephone:  803-514-2557 
     Fax:  1-866-954-0184 
     Email:  dione@carroll-law-offices.com 
     Website:  carroll-law-offices.com 

      Attorney for Plaintiff Herman Perry Holcomb 

October 31, 2019 
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Exhibit 1 to Plaintiff’s Memorandum in Opposition to 
Defendants’ Motion is the Transcript of the Merits Hearing  

on January 15, 2019.  
 

This Transcript is set out at pages 168 through 241 of this 
Record on Appeal. 
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