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(The within matter came before the Court on June 2;
2011, at approximately 9:15 A.M.)

THE COURT: All right, bring in Mr. Collington and

Mr. Gause, and we will move forward on those issues.

We'll be at ease for a moment.

(Brief period of recess)

THE COURT: All right, we are reentering or fecon—
vening the motions thaf were filed in the matters of the
State of South Carolina versus Ladorrean Collington and
Quentin Lavont Gause. |

We had suséended one of the motion hearihgs to re-
ceive further evidence from the issuing magistrate due
to the testimony received from the police officer that
presented the matter to the issuing Summary Court Jﬁdge.

We will go ahead énd go forward with that at this
time. All right, Solicitor.

SdLICITOR: ?ourAHohor, I do have a matter that is
outstanding that I would like ﬁq address with the Court
before we get to that.

I have filed the State's Response to the Defendants'
Motion to Suppress the evidence, which I believe is about
a twelve page'response that has now been filed with some
accompanying case law.

Again, I would reiterate the argument that I made

previously which is this. Mr. McCollum has cited a case,

5
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the McKnight case, and his position is that anyone has
standing to.challenge a search warranf for a codefendant
or ~- for a codefendant or anyone else's premises in a
particular case in which they are a defendant.

I thihk, given the case law that I have cited to the
Court, that that is Jjust patently untrue.

What the case law says is that underneath the stat-
ute are a set of rules-which provide that you_havé to
have certain things in hand in each and every search war-
rant. |

Those things include, among other things, an affi-
davit and/or a ——:or a return to that search warrant.
Oncé those things -- once those requirements of form have
been met, any question then of suﬁ—
stance; i.e., the probable cause, 1s a constitutional
argument.

Iﬁ order’ﬁo maké that constitutional argument, of
course, one must have standing, and one must have an ex-
pectation of privacy.

_The search warrants that were served in these parti-
cular cases -- in the searcﬁ warrants that were served
in these particular cases, neither of these two Defendants
have any expectation of privacy in the residences that wege
searched. |

They were not properties- that were owned by these
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Defendants. They were not properties that were owned by
relaéives of these Defendants, nor places where they had
previously stayed or possibly had ever been.

And so the State's position under a number of these
cases, and I would just for appellate purposes, if we
need to do that, like to make my Response to the Motion
a Court's Exhibit or a State's Exhibit at this time.

THE COURT: All right. Why don't you mark that as
a State's Exhibit? You will have plenty of opportunity
to argue those matters after we have heard the testimony.

The Court is not ready to rule in that regard at
this time.

SOLICITOR: Yes, sir.

(State's Response to Motion marked for identifica-
tion purposes as State's Exhibit 1)

THE COURT: All right. Are you ready to proceed
with thé testimony, Solicitor?

SOLICITOR: Yes, sir, Your Honor..

The State would call Magistrate Court Judge Erin
Butler.

THE COURT: Judge, if you wouldn't mind, please,
sir, come around and take the.witness stand; Thank yoﬁ,
sir.

ERIN BUTLER, being duly sworn,
testified as follows:

7
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CLERK: Please have a seat and sta£e your full name
for the record. |
WITNESS: Erin Butler. B UT L E R.
DIRECT EXAMINATION

BY SOLICITOR:

Q. Mr. Butle;, how are you currently employed?

A, I'm currently employed as a Horry County Magistrate.
Q. And how long have-you been employed in that posi-
tion?

A, Ten years. About ten years.

Q. And were you employed there then in April of 20082
A. Yes, I was.

Q. Do you recall an incident that took place about

April l4th of 2008 where the victim in the case, Alien
Smith, was killed? |
A, Fiom my recollection of the case, one of the offi-
cers, Officer Collins, called me concerning a murder that
was done at that time, and he told me there was a possi-

bility he may have to seek certain warrants on that is-

sue.
Q. And was Officer Collins known to you at that time?
A. Yes,he was.

Q And who was he employed by at that time?
A. Horry County Police.
Q

""And there have been a number of search warrants that
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MAGISTRATE BUTLER ON DIRECT

have already been addressed in this case, and I believe
you signed a search warrant for Deﬁective Collins to al-
low a search on the incident location where the victim
was found. Is that correct?

A. From my knowledge, I think that's correct. 1It's
been a while.

Q. And he also brought you aﬁother search warrant which
contained grounds for a search of the Defendant
Collington's residence?

A. He did.

Q. And there also was a search warrant which he brought
to you to provide for a search of an apartment in which

a Codefendant resided. 1Is that correct?

A. Yes, he did.

Q. During the time that Detective Collins was there.
with you signing those warrants, did you all have an op-
portunity to discuss the case?

A. What is usually askeddin a search warrant is coneern-
ing probable cause for the warrant, and I ask them about
the case. Then once I listen to the information that is
on -- that is outlined on the affidavit I determine whe-
ther I will give them the search wafrant or not.

Q. And in addition to just the information for the
probable cause, do you and the officers typically discuss

the case and what they're doing in that case?

9
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MAGISTRATE BUTLER ON DIRECT

A, Well, yes, they do.. Again before I issue .

MR. McCOLLUM: Objection, Your Honor.

: THE COURT: I'm going to allow it. Thank you very
much. ‘

MR. McCOLLUM: She is asking .

THE COURT: I understand the.question. Maybe you
would make it more clear what is standard practice and
what was followed in this particular case. |

THank you.

BY SOLICITOR:
Q. Is it standard practice for you to discuss the cases

with the officers when they bring these search warrants

in?
A, Yes.
Q. And I'm going to show you

THE COURT: Just to follow up on it, do you-believe,
Judge,'that you followed your standard practice in this
particular matter?

BY SOLICITOR:
0. Do you believe that you talked with Detective
Collins about the éase?
A. Yes. He comes in and provides information to me and
I review it.

THE COURT: Thank you very much.

Q. And do you recall Detective Rusty Crocker also coming
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MAGISTRATE BUTLER ON DIRECT

in the following day with an additional search warrant?
A. I do.

Q; I hand you what's marked State's Exhibit 2 and ask.
if you can identify that for mej at least generally?

A. Yes, maam. Yes, I do.

Q. And is that a search warrant for 1519 Grainger Road,
Apartment G 8?2

A. Yes, it is.

Q. And did you have an opportunity to read the affida-
vit portion of the search warrant?

A. Yes, I did.

0. After reading thé affidavit portion of the search
warrant, did you have some'discussion with Detective
Crocker as well about how the case was proceeding along?
A. Yes.. I ask questions any time that they come in on

a matter. Yes, I did.

Q. And givén the information provided to you, did you

make a determination about whether there was probable
'cause to issue that search warrant?

A. Yes.

Q. I know that it's been a long time, but do you remem-
ber specifically what that information was or Jjust gener-
ally?

A, It has been a long time, but basically just general
informéton. It's been a long time. I can't really say

11

11
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MAGISTRATE BUTLER ON DIRECt

at this point.'

Q. Do you know .whether this particular warrant -- can
you tell me whether this particular warrant was looking
-- whether in this particular warranty.they were looking
for individuals or property or both?

A, They were looking for -- they had been informed that
somebody -- informed of some other individual from what

I remember on that, aﬁd théy were looking for property
items as weil as the individual themself.

Q. And so the two search warrants which have already
been found to have probable cause, the prior search war-
rants of Detective Collins -- would you characterize
these as being additional information to that information
you received from Detective Collins?

A. From my recoilection, I do.

Q. " And the search warrants for Detective Collins, those
were aiso looking for people and property, is that cor-
rect, sir?

A. They were. I remember that much.

Q. And this search warrant would be looking for addi-
tion information?

A, For additional information.

SOLICITOR: I deon't have any gquestions regarding

"those particular search warrants, Judge. I don't know

if you would like me to go into them individually or not.

12



10

11

13

14

15

16

17

18

19

20

21

22

23

24

25

13

‘MAGISTRAﬁiBUTLER ON DIRECT

THE COURT: It probably would be easier if we would
just stick with each search warrant and have the questions
asked by the Defense as to that particular warrant and
then go from that one if there is any question about the
particuiar one addressed. |
BY SOLICITOR:

Q. Let me ask you one more question about that one. 1Is
that the return to thaf search warrant?

A. Yes, it is.

Q. And can you‘teil me whether you typically get a copy
of that return? Is that something you typically would re-
ceive?

A. We get a copy of it. It is a part of the process
that it is returned with the information that was gétten
from the warrént.

Q. Please answer any questions Mr. McCollum has for
you. | |

THE COURT: All right, Mr. McCollum.

CROSS EXAMINATION

BY MR. McCOLLUM:

. Good mqrning, Magistrate Butler.

Good morning, sir.

Do you have a copy of the search warrant?
I have a copy of this one.

. And the address was 1519 Grainger Road?

Il © R © R o
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MAGISTRATE BUTLER ON DIRECT

A. Yes, sir.

Q. Now, this one was issued May 15, 2008, the same as
the previous one, right?

A. Right.

Q. And you handle a number of cases in your normal dut-
ies as a Judge, right?

A. Yes, sir, I do.

Q. And you issue a nﬁmber of warrants beside arrest
warrants, right?

A. Yes, sir.

Q. And you also work on a number of search warrants
but not as many as arrest warrants, right?

A, Sometimes -- it varies. Sometimes it may be dimin-
ished as compared to arrest warrants. Certainly not as
many.

Q. And on this particular day, Detective Rusty Crocker
I think came to your house to receive the search warrant,
right?

A. At eight forty-five -- yes, sir, I believe I was at

the house.

Q. For 1519 Grainger Road. Right?
A. ‘Yes, sir.
Q. And do you remember -- if you can't, you can't, but

besides the affidavit here which is the reason for the
affiant's belief that the property sought was on the

14
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MAGISTRATE BUTLER ON CROSS

subject premises, do you remember any facts that Detec-
tive Crocker told. you at your house that day other than
what is in the last paragraph here on this page?

A, All I can remember fight off the top of my head was
that they were looking for additional information. They
had linked some individuals to this matter, or some per-
son, and they were looking for additional infdrmation. I
remember that part, buf it's been a while.

Q. I understand. I understand, but do you remember --
do you specifically remember that while Detective Crocker
was under oath that you asked him any specific questiohs
to add to or enlarge the facts that he was providing to
you?

A. I can't hardly remember that. I asked him about the
case but specific things I can't remember.

Q. In the last sentence here it talks about a witness,
and this is informatibn that Detective Crocker provided
to you which says, in addition a witness has provided
information about an address, that being 1519 Grainger
road, I guéss,

A. Uh hm.

Q. . . and has physically showed officers the addresses
where the suspects and their accomplices were residing.
A, Okay.

Q. Now, do you know froﬁ looking at the search warrant

15

15
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MAGISTRATE BUTLER ON CROSS

or from memory who that witness was?
A. No, sir, I don't.

Q. And Detective Crocker did not specifically give you
or give the Court any information which would establish
that witness' reliability. Right?

A. No.

Q. They just had a witness who said that these suspects

could be found at this.address, right?

A. Right.

0. And there was nothing else,>right, that you can
recall? |

A. Not that I can recall.

Q. All right.

A, Other then at that time from my reflection I felt
there was enough probable cause to issue that.

Q. I understand, and at the time you knew that there
had beén a homicide?

A. Yes.

Q. And you knew that the officers wanted to conduct
certain searches, right?

A. Yes.

. Q. And that they were there to try to get permission

to conduct those searchesg, right?

A. Yes, sir.

Q. In your position as a Judge, you certainly wanted

16



10

11

13
14
15
16
17
18

19

20

.21
22
23
24

25

17

MAGISTRATE ON CROSS

to assist the police in conducting the searches, right?
A. Yes, sir.
Q. But as far as the probable cause, there is reélly
nothing else that you can add hére today other than what
is in that last paragraph, right?
A, Not other than that.
Q. Thank you. I appreciate it.

THE COURT: Mr. Hazzard.

MR. HAZZARD: Yes, sir. I'm sorry, but I want to
make it clear to the Court Reporter .

THE COURT: He is now questioning the witness on
behalf of the Defeﬁdant, Quentin Gause.

MR. HAZZARD: Very good. "
CROSS EXAMINATION
BY MR. HAZZARD:

Q. Judge, you've got a copy of the warrant that the

THE COURT: Also, Mr. McCollum was asking quéstions
on behalf of Mg. Ladorrean Collington.
A, You've got a copy of the warrant that the Prosecu-
tor handed you for 1519 Grainger Road, Building G and
Unif 8. Is thaﬁ correct?
A. Yes, sir.
Q. Okay. Now, I would direct your attention to the
paragraph that Mr. McCollﬁm just discussed with you. Do

17
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MAGISTRATE BUTLER ON CROSS

you see that paragraph, sir?
A, Yes, sir.
0. Now, in reviewing that paragraph -~ have you had a

chance to review that paragraph in its entirety?

A. I have had a chance to kind of read over it a lit-
tle bit.
Q. Now, this paragraph is one that is obviously conclu-

" sary in nature. Can we agree on.that?

A.

SOLICITOR: I would object to that as calling for a
legal opinion.

THE COURT: What the Solicitor means it that that
is a decision I would’heed to make.
BY MR. HAZZARD:
Q. Judge Butler, there is no where in that paragraph
where it indicates who this witness is that is providing
this information regarding 1519 Grainger Road, Building
G, Unit 8:to the police?
A, No, it's not.
Q. Okay. Now, this was eight forty-five A.M., and it
says it was sworn to on the 15th day of April, is that
correct?
A, That's right.

Q. The year being 20082

‘A, Yes.

18
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MAGISTRATE BUTLER ON CROSS

Q. To your recollection, was this the first warrant
that Rusty Crocker or any other police officer had
brought to you in this particular case, that being the
death of Allen Smith?

A. . No, it wasn't. There were several others that were
brought earlier by Officer Collins. He had brought those
to the office.

Q. Okay. On the same déy or the previous day?

A. I don't recollect, sir. I believe some were on the
samé day and some were on the previous day. I can't re-
member just when it was, without looking at it.

Q. Now, with regards to the same péragraph, is it your

practice when the paragraph does not give you information

whereby you can make an independent determination of the
reliability or credibility or believability of the wit-
ness the paragraph refers to -- is it your practice to

request or require the police to subsequently amend the

paragraph?
A.
Q. . In other words, like in this case here, a witness

‘told them some information

A. Right.

Q. . . but it doesn't let you know who the witness is,
so you don't get a chance to determine if that witness
was believable or not?

19

19
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MAGISTRADE BUTLER ON CROSS

A, Right.

Q. Okay. ©Now, in those situations where you're brought
this type of information like in the affidavit, what is
your practice in instructing the police as to what you
deem to be approp;iate?

A, It's based on what -- on any information given to me
earlier -- based on information provided to the Court
earlier .

Q. Uh hm.

A, . . for the other search warrants which were ob-
tained, the Court would consider that affidavit and the
other information to determine if the warrant should be
issued.

Q. Okay. You said Detective Collins had talked with

you earlier?

A. Right.

Q. In.getting other warrants?

A, Getting the other warrants.

Q. So exactly what information did Detective Collins

provide you that supplements the affidavit?

A. .He did not actually give me any information concern-
ing this affidavit. It was in connection with other
search warrants which had been done before this one, but
I used information that was given prior to the iséuing

of this search warrant.

20
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MAGISTRATE BUTLER ON CROSS

Q. Okay.
A, The Court -determined from that information that was
given along with this affidavit that the search warrant
should be given.
Q. So he did not give you any information regarding the
witness mentioned in the affidavit?
A. No.
Q. Thank you. No fufther guestions.

THE COURT: If I could, let me ask a couple of

questions.

Understanding this was on April 15, 2008, and we're
here on June 2nd of 2011; and I appreciate that.

There were hundreds if not thousands of search war-
rants and arrest warrants that you have issued.in tﬁe
interim,

I_am more interested in your standard practice when
the police come to yoﬁ. When in the body of the affida-
vit they say a witness and they don‘f name the person --
a witness provided this information and that is what we
are using to give to the Court as a basis for this search
warrant, what is the practice when they don't name the
witness?

Do you ask some questions about that or how did that
person come about that information? What do ydu normally
do?

21
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MAGISTRATE BUTLER ON CROSS

a. Yes, sir, that's what I do before I go into it fur-
ther.

I ask them about the case, the purpose of it, what
they are looking for. I ask them all of the information
before -- as to the witness I don't necessarily ask them
the name of the witness if they say they have a witness
that saw something.

I ask what they afe looking for in the matter and
how it came together.

THE COURT: I understand when Detective Crocker came
to you for this particular seérch warrant for Building
G, Unit 8, at 1519 Grainger Road, you asked him some
questions and took the information that was in the affi-
davit and you used the information you had gained from
other officers apparently before Officer Crocker -- from
other officers who had come to you with information about
the caée.

You put all that information together and you made
your decision. 1Is that correct? |
A, Correct.

THE COURT: Further questions, Solicitor?

SOLICITOR: Just a couple.

CROSS EXAMINATION
BY SOLICITOR:
Q. Judge Butler, is this something that comes into play

22
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MAGISTRATE ON. REDIRECT

from time to time, that you will have information that
has been provided by an informant?

A. Right.

0. And is it not true that you look not only at the
reliability of the informant but the specifisity of the
information that has been gi§en?

A. Yes, I do.

0. And the information that you were given; i.e., the

various addresses in this case was very specific, was

it not?
A. Yes.
0. In fact, in the affidavit it tells you that this wit-

ness was able to go to a particular location and point

out that location? |

A. Yes.

Q; Not just a location but a very specific location, is

that right?

A, Yes, he did. This witness pointed out certain as-

pects in this case and certain locations.

Q. And so while you may not know the name of the wit-

ness? you know that the witness did brovide very specific

inforﬁation about the location?

A, That's true.

Q. The information that you got from Detective Crocker,
l

that was information that you used in addition to the

23
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MAGISTRATE BUTLER ON REDIRECT

information that was provided to you by Officer Collins?
A. That's correct.

Q. So the body of information that you had was not just
coming .from Detective Crocker, correct?

A. Correct. That's right..

Q. And you had a base of infofmation about how this case
had been from the very beginning?

A, Yes. As I mentioned earlier, there again in the be-
ginning ~-- from the beginning I was informed by the offi-
cers when I was reviewing the search warrants that came
in before I made any determinétion.on any further search
warrants.

Q. And in your job you may get a search warrant brought

to you where perhaps another Judge has signed a separ-

ate search warrant . in . that.:case..-- Is that correct?

A. Sometimes we do get that.

0. Bﬁt in this éase you did all the search warrants?
A. I did every one of them.

Q. Thank you. IAdon't have any further qguestions.

THE COURT: Anything on those questions asked, Mr.
McCoilum?

MR. McCOLLUM: Yes, sir, just briefly, Your Honor.
RECROSS EXAMINATION
BY MR. McCOLLUM:
Q. But the witness in this particular case, do you know
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MAGISTRATE BUTLER ON RECROSS

if it was a man or woman?
A. I'm trying to remember did they tell me. I'm not

sure if I was told if it was a man or woman.

Q. It could have been a man, could have been a woman.
Right?
A. Could have been either one.

Q. All right, and you don't know the age of the person,

right?

A, No, I don't.

Q. Do you know the race of the person?

A. I'm sorry, I don't.

Q. You don't know where the person is from, right?

A, No.

0. You don't know if that person knew the people fhey

were giving information about?

A, The information I got was that they knew the persoﬁ.
That's £he only thing-I remember.

0. But you didn't know the sex or age or the race, or

where the person was from; or the whereabouts of the per-

son?

A. They may have mentioned it to me, but I don't remem-
ber.

Q. Thank you, Your Honor.

THE COURT: Yes, sir, Mr. Hazzard.

RECROSS EXAMINATION
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BY MR. HAZZARD:

Q. Judge Butler, Ms. Herrmann asked you about informa-
tion you had received previously .

A. Uh hm.

Q. . . in regard to this case. Let's go back to the
first information you received.

A, Okay.

Q. What did the poliée tell you?

A, When I looked at the warrants I can't remember
exactly what they told me, other than'they were looking
-— they had a murder and they were looking for some evi-

dence or individuals to that;

Q. Uh hm.
A. Any details I cannot tell you.
Q. So basically they came to you and they said somebody

is dead, and we have been talking to some folks, and that

based on talking with some folks we want to get some war-

rants. Is that a fair characterization of what you were
toladz
A. After going to the areas of information that are

presented to me in order to issue any warrants, things I
or the Court would take a look at, but I don't do it --
it's more than just talking to get a warrant.

Q. Do you have any recollection of what information
they would have provided to you?
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A. Not without looking at the return at this time. It

has been a whle. -

‘Q. °~ Well, you are talking about the very first warrant,

so you're talking about information provided but there

is no return at this point, correct?

A. Right.

0. So with regard to the very first warrant, what in;
formation or what suppiementary_information were you proQ

vided, starting with the first warrant, if you recall?

A. I can only tell you what we look for in those types

of cases, not what was provided to me.
They are always looking for concerned items, any evi-
dence of hair, or they may want to do DNA, but they have

the first concern.

Q. Uh hm.
A. And also we are provided with the information that
we take a look at before we issue a search warrant. That

may be some additional information such as if they've got
any leads to anyone else and they may come back to me
again for that purpose.

Q. Okay, and I appreciate whét the police may be look-
ing for, but my question was more along the lines of what
information were you provided by them?

A. I cannot remember that at this point. I was looking
at information that was in front of me.

27



28

10

11

13

14

15

16

17

18

19

20

21

22

23

24

25

MAGISTRATE BUTLER ON RECROSS

Q. Thank you, no further questions.

THE COURT: Anything further or may he:be excused?

MR. McCOLLUM: The only thing, Your Honor, is that
there were three warfants that . .

THE COURT: He's exactly right, Solicitor.

Let's proceed on with that.

SOLICITOR: Your Honor, the wafrant we Jjust discussed
was for Apartment G 8,.15i9 Grainger Road,'State's Exhi-
bit 2.

We also would have ﬁxhibit 3, for Apartment 85 1519
Grainger Road; Exhibit 4, a warrant for 1007 Palmetto
Road, Exhibit 4; and State's Exhibit 5, a warrant for 907
Whittemore Street. | |

The affidavit for each of those warrants is the same
and I would be happy to go into each of those if Your
Honor would think it necessary.

TﬁE COURT: I would appreciate your marking those
as State's Exhibits, starting with the one that was just
talked about, for the G 8 unit at 1519 Grainger Road.

(Searéh warrant so marked as State's Exhibit 2)

SOLICITOR: I also have Exhibits 3, 4 and 5, the
first of which is for Apartment 5, 1519 Grainger Road, and
for 1007 Palmetto Road and 907 Whittemore Street, Your
Honor.

THE COURT: All right, Sclicitor. They are so marked.
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I appreciate that, but since he didn't have those and you
were asking Judge Butler specific guestions about those
warrants, I believe we needed to identify them in case
of further review.

Hand those up, please. The one for G 8, 1519 Grainger
Road, what's that?

SOLICITOR: State's Exhibit 2.

THE COURT: And then the warrant for Building G,
Unit 5, 1519 Grainger Road, what's that?

SOLICITOR: State's 3.

THE COURT: Is there a State's 5?

SOLICITOR: State's 4 is for 1007 Palmetto Road.

THE COURT: I don't have a copy of that, Solicitor.
Would you pass that up?

State's 1 is the State's Response to the Defendants'
Motion to suppress.

Fér Building G, Unit 8, 1519 Grainger Road is
State's 2. As I understand it, Building G, Unit 5, 1519
Grainger ﬁoad is 3.

One thousénd seven Palmetto Street is State's 4, and
what.is State's 5, Madam Court Reporter?

RE?ORTER: It's 907 Whitteﬁore Street, Your Honor.

THE COURT: All right, 907 Whittemore Street, State's

All right, Solicitor.
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REDIRECT EXAMINATION
BY SOLICITOR:
Q. Magistrate Butler, have you had an opportunity to
see these search warrants which have been marked State's
Exhibit 3, State's Exhibit 4 and State's Exhibit 5?2
A. Just briefly.
Q. Wauld you take a look at those?
A, Okay.

(Brief pause in proceeding)

WITNESS: 1I'm ready.
Q. State's Exhibit 3 is for 1519 Grainger Road, Apart-
ment G 57
A. Yes, maam.
Q. And would you tell the Court, please, at what time
that search warrant was signed?
A, At 8:45 A.M.
Q. Aﬁd the information that is contained in the affi-
davit portion of that search warrant, is that information
that was provided to you with regafd with State's Exhibit
2, which is the 1519 Grainger Road, Apartment G 8, which
we have just discussed?
A. Yes, it is.
Q. And so the information received from Detective Crocker,
would that be the same information with regard to this
partiéular apartment as well?
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A. Yes, it is. It looks so.

Q. And included-in the affidavit is information about
the various specific locations being pointed out to the
police and provided to them, is that éorrect?

A. Yes. |

0. And also in that affidavit is information saying that
numerous interviews have been conducted, is that correct?
A. Yes, it is. |

Q. And would it be your practice to ask the officers
about those particular interviews?

A. I usually do. I let them go on to discuss the inter-
view in the information I gain in order to determine whe- .
ther I'm goinglto give them the warrant or not.

Q. Aﬁd did you believe you-:did fhatkin this case?.

A, I certainly do.

Q. And did you conclude before you signed the search
warrant that you beliévedhthere was probable éause'for
thaf search warrant?

A. Again, I do not sign warrants and particular search
warrants until T am really convinced there is probable
cause for it.

Q. Magistrate Butler, you take your job pretty seriously,
don't you?

A. I certainly do.

Q._ And is it important to you before you sign a search
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‘warrant to know that there is probable cause for the war-

rant, is that correct?
A. Yes, I don't sign search warrants unless there is
probable cause for that.

And once you read this affidavit, if yéu had questions
about the reliability of that witness or questions about
the reliability of that information that was prbvided-iﬁi
the affidavit, do you ésk guestions about that?

A, I certainly do.
Q. And so you. satisfy yourself that that information
rises to the. level of probable cause?

Yes.

And do you do that in your general practice?

Yes, I do.

A,
Q.
A,
0. And did you do that in this particular case?
A. I certainly did.

Q. Aﬁd calling your attention to State's Exhibit Number
4, that search warrant for 1007 Palmetto Street, is

the affidavit in that case the same as the affidavit in
the previous search warrant?

A. Yes, it is.

Q. And so that information -- you were relying on the
same information for that particular search warrant as
well, is that right?

A, Yes, I was.
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Q. And I would ask you to take a look at State's Exhi-
pbit 5, which is the search warrant for 907 Whittemore
Street. Is that information in that éffidavit the same

as in the others?

“A. Yes, it is.

Q. And you have previously said that you do not recall
the specifics of your conversation with Detecfive Crocker,
is that correct?

A. only for a few words, things that -- the basics Jjust
basicélly. I don't recall the specifics of the informa-
tion that we discussed.

Q. But you do recall that there was information that
was discussed in addition to what is contained here in
the affidavit?

A. From my knowledge, we talked about some things but I
just can't remember what they were at this point. We did
discusé some things.

Q. And if you had some concerns about the information
that was provided to you, that wouid be information you
would ask him about?:

A. Right.

Q. And if you are not satisfied with that information,

what happens?

A. I do not sign the warrant.
Q. And in each one of these warrants, have you looked
33
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MAGISTRATE BUTLER ON REDIRECT

at the totality of the circumstances and the information
you had been provided to determine whether or not there
was probable cause for the warrant?

A. Yes, 1 did.

.Q. And was there a return on each of these search war-
rants?

A, Yes, I assume there was.

Q. How about check and see if there were returns on
them?

A, Yes, there are returns for each one of them.

Q. And taking into consideration the totality of the

circumstances, and the specifisity of the information pro-
vided, you feel that there was probable cause for the is-
suance of these search warrants?
A. I do.
Q. And from the information you received, you were.satis—
fied as'to that?
A. From the information and the discussions that we
had, I do, yes.
Q. Thank you.
.THE COURT: All right, Mr; McCollum. Any further
Cross Examination?
“MR. McCOLLUM: Yes, sir. May it please the Court?.
THE COURT: Yes, sir.

RECROSS EXAMINATION

34
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BY MR. McCOLLUM:

2 Q. Judge Butlerv you have been a sitting Judge for how
3 many years now?. |
4 A. About ten.

Q. About ten? Okay, and you've seen a lot in ten years
6 time, righf? |
7 A. Yes, sir, I have.
8 Q. No question abouﬁhthat,'right?
9 A, No.
10 Q. And the police have come to you on a number of oc-
11 casions to get search warrants?
12 A. '_Yes, they have.
13 Q. And they've come to you on a number of cases to get
-14 arrest warrants, right?
15 A. Right.
16 Q. About how many arrest warrants would yéu say you
17 sign in.a month?
18 A. I guess between twenty-five tb thirty, thirty-five
19 warrants é month.
2d Q. Okay, so that would be three hundred and something
21 a year?
22 A. You said arrest warrants, right?
23 Q. Yes, three hundred and something arrest warrants,
24 right? |
25 A. Yes, sir.
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Q. So over a ten year period, you've done over three
thousand arrest warrants, right?

A. Somewhere close to that I guess, yes, sir. -

Q.- I understand you can't be exact, but has there been
an occasion when this officer came to you to get an ar-
rest warrant and you didn't sign the warrant?

A, Yes, there has, when.there has not been enough evi-
dence to determine proBable cause I have not,

Q. And how many search warrants would you say that you
sign in a month, in a normal mohth, and I know that it
varies?

A, It does. We can go for a month without signing any

and we can go for a month with ten or twelve a month.

Q. And so you sign fifty or sixty a year ——_séarch war-
rants?

A, Something like that.

Q. Ané are there lots of occasions when you have not

signed search warrants for the police when they have re-
quested them?
A, Maybe one or two over the years, particularly after
they learn how I establish what they're looking for.

Thee may have been one or two over the years that
I have not signed.

iven .

Q. So you have?many more than you have denied?

A, Yes, sir.
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0. Okay. *Now, in terms of probable cause, if you could
tell me your understanding -- when you say you look for
pfobable cause, what are you loocking for?

What are you looking fér to establish probablé cause?
A. I'm looking at the incident that occurred, what evi- -
dence they have as to that incident, and who they have
linked to that.

I'm looking at what information they have in pursuit
of this, and what informationfthey are looking for, as
well as any additional information for pursing this.

They present the case to me.fully. I listen to what
they say fully before I decision.

Q. Besides a determination of what they are .looking for,
what are you specifically looking for in determining whe-
ther or not the police can use the warrant to enter into
somebody's house?

What are-you looking for?

A. Any witnesses to the matter, any leads that lead up
to that information, oxr any additiénal information. I
look at all of that to determine it.

Q. And I want to go back a little bit and ask you a
little more about these exhibits you have in front of you.
A. Yes, sir.

0. These are State's Exhibits 2, 3, 4 and 5.

A. Yes, sir.
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Q. And these are all search wafrants you signed in the

same case?

A. Yes, sir, xright. _

Q. So-Exhibits 2, 3, 4 and 5 were all signed for Detec-
tive Crocker? |

A. Let me see. Yes, he's the affiant on all of them.

Q. And those affidavits are all identical, right?

A. Identical in natufe, yes, sir.

Q. All right.

A. The description of whaf they're looking for.

Q. And you said that you had additional information or
facts not included in the affidavit, right?

A, Right.

Q. As a basis for the search warrants?

A, Right.

Q.. And you can't specifically point to any additional

facts at this time?

A. . .

Q. ther than information that is written in the searcH
warrant?

A. 'Right .

Q. Specifically what you were relying on in this case

is what is written in the search warrants?
A. Yes, it is.
Q. No guestion about that?
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A, No.
Q. Now, because.of this particular search warrant --
you know when you issue a search warrant they go to --
not necessarily their house but to their friend's house
or something like that? Their relative's house?
A. If the information is sufficient for probable cause
to do so, yes, sir.
Q. Okay.
A. Again, that's what we're looking at, as far as prob-
able cause, and whether it exists in the information that
is provided. We listen to all that.

That's what we use to determine whether to allow
them to do that or not.
Q. But you would not know in issuing search warrants
if it's for somebody's friend, would you?

A, 1f the information is provided that they need to go

there.

0. So you would be looking at specific information as
provided rather than, say, private information . .

A, Right.

Q. . . or personal information?

A. Right.

Q. And when you iook at the affidavits on these parti—
cular search warrants, that type of information just
isn't there?:
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A. Well, there is information that's in there that was
brought by the witness that they had on the individuals
that were involved, from what I saw.which allowed me to
do that.
Q. But you didn't have any idea who those witnesses
were, right?

No, I didn't.

You don't know if.they were men or women, right?

Right.

A.
Q.
A.
Q. You didn't know what race they were, right?
A Right.

Q Pidn't know how old they were, right?

A Right.

0 Didn't know if they had criminal records or not,
right?

A, I can't remember whether a criminal record was men-

tioned or not. At this point, I just can't remember.

It could have been.

Q. And so I would think at that point really you were

relying on the police ocfficers?

A. On information that was given to me by the police,
yes.
Q. So it's safe to say that really as far as the witness

who provided the information, sitting there as you made

your decision, you didn't know anything about the witness?
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i A, No, I knew nothing about the witness.
2 Q. Thank you, sir.

3 THE COURT: Previously I believe you indicated that

4 the only thing that you knew about the witness was that
5 the witness knew the victim.
6 A. Yes, sir, that was information that was given to me

7 by the officer.

8 THE COURT: And that is not contained in the affi-

9 davits?
10 A. No, sir, I don't see it in there.

11 THE COURT: That was information that you discussed

12 with the officer about the particular case?

13A. Yes, sir.

14 THE COURT: Outside of the information that is con-

15tained in the search warrants?

16A. Yes, sir.
17 THE COURT: Thank you very much. Solicitor?
18 SOLICITOR: I believe that Your Honor asked the

. 19Question I was going to ask, and I don't have anything

zofurther.

21 THE COURT: Mr. McCollum?

22 MR. McCOLLUM: No further guestions.,

23 THE COURT: Is there anything the State wants to

24Ppresent as to any of these search warrants?
25 SOLICITOR: No, Your Honor.
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THE COURT: Mr. McCollum?
MR. McCOLLUM: No, sir.

THE COURT: Mr. Hazzardé.

MR. HAZZARD: Beg your pardon?

THE COURT: I'm speakin@ of -- I'm occupying another
Judge's time. 1Is there anything else that you need to ask
Judge Butler regarding the search warrants?

MR. HAZZARD: Yeé, sir.

THE COURT: The State has inttroduced State's 2, 3, 4
and 5 into evidence. The State has already talked about
all five of them -- all four of them, so what questions
do you have? | |

MR. HAZZARD: No, sir, . . (few words inaudible)

THE COURT: So we can let Judge Butler Qo back.to
his duties?

MR. HAZZARD: Just very briefly.

RECROSé EXAMINATION

BY MR. HAZZARD:

Q. Judge Butler, I would direct your attention to I be-
lieve Exhibit Number 4, for 1007 Palmetto Street.

A, Okay.

Q. . Looking at that, it has a time notation of fiye ten
in the content of it. Do yoﬁ have any idea whether that
is five ten A.M. or P.M.?

A. If you look at the original search warrant it is on
there as five ten A.M.
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Q. Okay. Now, was this the first one that was brought
to you, to your knowledge, or was there one prior to this?
A, I'd have to look back and see. I can't remember off

the top of my head.

Q. Okay.

A, I think thét was the first one that -- if was the
first one, Mr. Hazzard.

Q. Okay, and what it indicates in the reason portion
of the affidavit is the investigating officers have pro-
cessed the crime scene and conducted numerous interviews
(reading from affidavit on State's Exhibit 4):

A. That's correct.

@. So as of five ten A.M. what the police told you was
that Mr. Floyd and Mr. Gause and a Mr. James Lapokt had
entered the residence of the deceésed and caused his death,
right?

A. Right, uh hm.

Q. All right. Now, let me ask you somethihg involving
the returns. You looked at those very carefully, is
that correct?

A. Uh hm.

Q. And in each of these cases the return was some sev-
eral days later, correct? |

A. Yes. That's not unusual.

Q. I understand. So when we are talking about them
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coming to your home at five ten A.M. and then eight fif-
teen A.M. and then at eight twenty-five A.M., for a ser-
ies of warrants, you had not received a return on the

first warrant when they come there asking for some more.

Is that correct?

A. That's correct.
Q. Okay. No further questions. Well, one more ques-
tion.

With. regard to Numbér 4, for 1007 Palmetto Street,

it says Rusty Crocker is the affiant. Did anyone other

than Rusty Crocker provide you with any information re-

garding Mr. James Lapotit-as being an individual who en-
gaged in this offense?
A. I can't remember anyone else at the time.
0. Thank you very much.

SOLiCITOR: Your Honor, I have nothing further of
the witness.

THE COURT: Mr. McCollum?

MR. McCOLLUM: ©Nothing further.

THE COURT: Judge Butler, I appreciate your coopera-

tion with us in this matter, and I am sorry we had to take

up so much of your time.
Thank you very much, sir.
(Witness excused by the Court)
THE COURT: All right. Anything further from the
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State?

SOLICITOR: .Yes, sir. Based on the information re-
ceived at the previous hearing . .

THE COURT: 1Is this in regard to the warrants, and
I am asking if there is any.further testimony.

SOLICITOR: No, sir, Your Honor.

-TﬁE COURT: All right, Mr. McCollum, as to that is-
sue, I will be glad fdr you to make your argument. It's
your Motion. I'il start off with you.

MR. MECOLLUM: Your Honor, just very briefly, we be-

lieve under State versus McKnight that as to State's Ex-

hibits 2, 3, 4 and 5, search warrants for 1519 Grainger
Road, Apartments G 8, E 5, for‘1007 Palmetto Road, and
907 Whittemore Street, clearly there has been no showing
of prQbable cause for issuance of those warrants.

Again, by.the terms of the affidavit, the DetectiVe.
Rusty Cfocker did not add anything to what was in the affi-
davits. Over and over, Judge Butler testified he could
not recall anything other than what was in the affidavits.

Clearly, it is our position tﬁat there is no proba-
ble cause for the issuance of those warrants, and it is
further our positidn fhat Your Honor should éuppress any
evidence that was seiéed pursuant thereto.

Thank you. |

THE COURT: Mr. Hazzard?
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MR. HAZZARD: Very briefly, Your Honor, I would Jusit .
poinf out that, as I understand it, Judge Butler testified
about:: his normal course of business regarding search war-
rants, and I appreciate that, but he has provided to us
here today absolutely no information as to having been
given by the police anything regarding their witness from
which he could arrive at the decision he made.

He told us merely that the police told him they had
a witness, and he made no further inquiry regarding why
they relied on that witness, on any criminal history, or
the veracity of that witness, much less any information
about the witness such as identity, race or age.

There‘was no information from which he could make an
indepéndent determination of his own as to that witness.

- THE COURT: I think what was said was that he told
him the witness knew all these individuals, and on the
basis 6f informationlgiven by the witness to the police
-— detailed information about specifically identifying
the suspects ~- those things afe in the record. Is that
correct?

MR. HAZZARD: Yes; sir, Your Honor.

THE COURT: Very good.

MR. HAZZARD: On the basiskof the information he was
provided, anyone can go to a Magistrate and obtain a war-
rant to search by just saying they were provided some

46



10
11
12

13

14

15

16

17

18

19

20

21
22
23
24

25

47

information by a witness, without providing means for the
Magistrate to make his decision.

THE COURT: Thank you. Anything else?

(No audible fesponse)

THE COURT: Solicitor?

SOLICITOR: Thank you, Your Honor. I‘have two or
three separate arguments with regard to-this issue.

First, as to the ﬁatter of Judge Butler and Rusty
Crocker and probable cause for the search warrant to be
issued, the affidavit COnfained in the search warrant proé
vides basic information. It tells the Court they inter-
vieWed a number of witnesses who had information about
specific locations.

And so what we have here is an affidavit that may
not be a perfect affidavit, and we have an officer who
has come in to festify that hHe doesn't recall precisely
what information he knew, but he does know that he did
receive addifional information.

Judge Butler testified today he does not recall spe-
cifically what information he was given three years ago.

He doesn't know specific information about that witness but

from the totality of the information that he had he could

make his determination that there was in fact probable
cause. He said this was information that he had been pro-
vided by Detective Collins as well as by Detective
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Crocker.

The search warrants are in the record and contain
the information thereon, the affidavit, and contains the
return. It has the signature of the Jﬁdge on it.

As to the issue of reliability, as the Court knows,_
you cannot get a whole lot more specific than having a
witness who knows the Defendants, know the particular lo-
cations, and I think it's important to note that the wit-
ness providing this information was not Jjust providing
information as to where the Codefendants but the witness
is providing information about where their mothers lived,
where their aunts lived.

This is clearly someone who Qas intimately involved
in order to provide this kind of information on these peo-
ple. That specifisity of information is very important.

The Judge testified theré have been caées throughout
the yeérs where he has not found probable cause. That was
not the case here. He felt that he sufficient informa-
tion.

Now, regarding the iésue of standing, let me save
that actually for last.

If the Court should find thaf there was not probable
cause for the warrants, the warrants were subsequently
given to different detectives who were working on the
case and the search warrants were executed.
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Returns were provided as to each of the search war-
rants. Certainly those officers who served those search
warrants believed that they were acting properly in serv-
ing the search warrants.

They sérved the searcﬁ warrants, which had an affi-
davit and had a Judge's signature, and they filed a return
on eaéh and every one of them.

There was nothin§ on the face of the search warrants
themselves that would lead them.to believe they were not
acting in good faith when they went to serve the search
warrants.

There was sufficient testimony presented in that re-
gard, and I believe I submitted case law as well.

Finally, Your Honor, as to standing, I won't belabor
the Court on this, but the statute is clear. It provides
a check list; Here is what we regard as the requirements
you ha&e to meet. Here is what we reqﬁire you to do.

It requires that you have a Judge's signature. It
requires that you provide anraffidavit, requires you to
provide a return. There is a requirement as to form, as
to imput. If those are not met, there is no search war-
rant.

If you comply with the form, theh you are good.to
mer on. If éou don't comply with those, then you've got
a problem. |
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Anyone can challenge a search warrant where any of
those particular .elements are missing. In the McKnight
case, that is what happened. There is no affidavit, and
in the cases that follow McKnight, no affidavit. There
is no return, no signature on the search warrant.

So in none of those cases that follow McKnight do we
find a situation dealing with probable cause, because the
probable cause is a cdnstitutional issue. Being a consti-
tutional issue, it requires standing. It requires an ex-
pectation of privacy in that particular location.

Neither of these Defendants had an expectation of
privacy in the locéﬁions that have been the subject of
these search warrants. These were not places where they
lived. These locations were not even places where,'you
know, they resided on a continous basis or on any basis
at all.

Fér example, the building at Grainger Road, 1519
Grainger Road, that was the home of Tiffany James who 1is
now a (inaudible).

Neither one of these people had any expectation of
privacy in her residencg.

Judge, I think I have provided a numbe; of cases on
that particular issue.

THE COURT: If you would very briefly go through

each of those returns, 2, 3, 4 and 5, and make your argument
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as to each one of those returns as to what you say is the
lack of expectation of privacy for that particular one.

SOLICITOR: Sure. As to 1519 Grainger.Road, Apart-
ment G Eight, that is the residence of Tiffany James, who
is a cooperating Codefendant in this case, and there was
evidence collected frém that residence.

With regard to 1519 Grainger Road, E Five, I believe
that is the residence.of Gregory Floyd; who is also a co-
operating Codefendant. That is State's Number 3.

With regard to 1007 Palmetto Street, which should be
State's 4, that is the residence of Nile James, also a co-
operating Codefendant, his mother, and, finally, 907
Whittemore Street, that is the residence of Quentin Gause's
friend or sister.

So these individuals have no standing to challenge
a search on those particular residences. 

TﬁE COURT: All right, very good.

Anything else, Mr. McCollum?

MR. McCOLLUM: No, Your Honor.

THE COURT: Mr. Hazzard?

Mﬁ. HAZZARD: WNo, sir.

THE COURT: Very good. We'll a short break.

(Whereupon, the Court stood in recess from 10:24 A.M.
until 10:51 A.M., when the Court reconvened.)

THE COURT:  In the matters of the Motions by the
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Defendants Ladorrean Collington and Quentin Gause to sup-

- press the evidence that resulted from the search warrants

we bifurcated this hearing.

There were some previous exhibits that were intro-
duced in the prior matter, so to be specific I'm talking
about State's 2, 3, 4 and 5. State's 2 is the search war-
rant for Building G, Unit 8, at 1519 Grainger Road.
State's 3 is the search warfant for Building E, Unit 5,
1519 Grainger Road. |

State's Exhibit 4 is one for 1007 Palmefto Street and
State's 5 is 907 Whittemore Street.

Those are the four search warrants to which the De-
fendants have objected, and regarding their motion to
suppress the evidence found in the locations stated with
regard to those four search warrants, the motions to sup-
press is.denied for the following grounds:and reasons.

One, the Court finds that the Defendants have no
right or standing to challehge these search warrants.

They had no expectation of privacy at any of these res-
idences.

Even if that were the case, if they did have stand;
ing to challenge, you must look at the actions of the is-
suing magistrate in fhis mattef.

Certainly the séatrch warrantszmay onlynbenisstedrupen
a finding of probable cause. Search warrants may be issued
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~- the South Carolina General Assembly has enacted the
requirement that.a search warrant may be issued only upon
affidavit sworn to before a magistrate establishing the
grounds for the warrant.

In this we have a.totality of circumstances test for
the determination of probable cause. The task of the is-
suing magistrate is simply to make a practical and com-
mon sense decision gi?en all the circumstances set forth
in the affidavit, including the ve&facity of and the basis
of the knowledge of the persén supplying information and.
that there is a fair probabiiity that evidence of a crime
or a particular person may be found in a particular place.

I find, using the statement of the law that affidav-
its afe not meticuousiy drawn or are normally drafted by
a non-lawyer in’a case of criminal investigation, that it
should therefore be Viewed-with common sense and in a
realisfic fashion.

I find that the Magistrate had a substantial basis
for believing that probable cause existed. The term of
probable cause does not import absolute certainty.

Rather, in determining whether a search warrant
should be issued, magistrates are concerned with probabil-
iﬁies and not with certainties. .

|

Searches based on warrants should be given some def-

erence to the extent that the Court finds that it meets
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a realistic standard of probable cause, and I do so find
in this particular matter.

Testimony was viewed by the issuing Magistrate,
Judge Butler, to supplement the written affidavits in
this matter. He stated that it was his practice to do
so and that he did so in this particular matter; that he
did ask the officers for further information before issu-
ing the warrants, even though he cannot recall specific
information now, over three years later after the issu-
ance of these particular warrants.

As the search warrants were issued, starting with the
first one and continuing with the second one, the Judge
had a continuing measure of information which was built

upon by other information supplied to him.

In general, Judge Butler stated that some of the in-
formation as to State's 2 and 3 were —-- and those are the
warran£s that were at G8 and E5 of 1519 Grainger Road --
based on some additional information gleaned from a wit-
ness in addition to the previous information he had; that
he would have asked'qﬁestions about the witness and the
facts of the case.

Regarding State's Exhibit 3, it is apparent from its:
face first and from the words of Judge Butler that the
witness had intimate information about the Defendant and

the location. ©Not only the specific locations the officers
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were taken to but in addition that these would not ~-
would not have been the normal locations of Defendants as
they were not their residences.

The Judge specifically recalled he was told that the

_witness knew the Defendants so this is evidence that the

Judge followed his standard practice of questioning the
officers about witnesses who may supply-information to
get the warrants, althbugh this information is not con-
tained in the written affidavits or information contained
in the search warrants.

Finally, I do find that the Magistrate had learned
circumstances about the case and that he had probable
cause for issuing these particular search warrants. .

The Court relies on a number of cases, so-many'that
I'ﬁ not going to read all of them.‘ I will cite some of
them into the record.

State versus (inaudible) found at 519 Southeast Sec-
ond 347; State versus Freeman found at 503 Southeast Sec-

ond 437; State versus Worthy, found at 624 Southeast Sec-

ond 789; State versus Martin, found at 556 Southeast Sec-

ond 706; State versus Davis, found at 580 Southeast Sec-
ond 778; State versus Bogey,. found at 600 Southeast Second
112; and State versus Fletcher, found ét 609 Southeast. Sec-~
ond 162.

Finally, the Court would also add an additional stated
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groundlin these matters that the oﬁficers who executed
the search warrants acted in good faith in the execution
of these search warrants.

The motions to suppress the evidence seized as a re-
sult of the search warrants is dehied.

All right, Mr.‘McCollum, any further motions from
the Defense?

MR. McCOLLUM: Yés, Your Honor. Your Honor, at this
time I would like to move to -~ based on the written
motion I filed earlier, the Motion to Quash -- I would
ask Your Honor to hear -that.

THE COﬁRT: I'll be glad to hear your arguments.

MR. McCOLLUM: Your Honor, the Indictments which Your
Honor has state that -- the language of the statute. I
don't think there is any specific allegation in any of
the indictments regarding something that was factually <o

done.

In other words, to be specific here, we've got Indict- .

ments -- the Indictments against Ms. Collington are 2011
GS 26 1276, accessory before the fact of mufder; 2010 GS
26 1225, accessory before the fact of a felony, that being
kidnapping; 2010 GS 26 1627, accessory before the fact of
a felony, that being armed robbery; 2010 GS 26 1626, ac=2a:
cessory before the fact of a felony, that being bﬁrglary
in the first degree.
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THE COURT: All right, referring to those specific indict-

"ments, tell me what is wrong with those.

MR. McCOLLUM: Your Honor, just very briefly I will

" read these into the record so it is clear.

THE COURT: You have copies of them?

MR. McCOLLUM: I have copies.

THE COURT: That's good. I just wanted to make sure
of that. b

MR. McCOLLUM: Yes, sir, Your Honor. Indictment
2011 1276 against Ladorrean Collington alleges that the
Defendant -- Indictment 2011 1276, an indictment against
Ladorrean Collington for accessory before the fact of
murder, alleges that the Defendant Collington did in Horry
County on or about April 14,.2008} advise or agree with,
or urge or hire in'some way, counsel or encourage, the
principal felon or felons to commit the felony of murder,
but waé not present when the crime was committed.

There are the elements of accessory before the fact
of murder but it doesn't specificaily state that she did
anything other than the language of the statute.

THE COURT: Okay.

MR. McCOLLUM: And with the Court'S‘permission, I
think all of these are the same. Do you want me to -- I
would like to argue them all at the same time.

THE COURT: Very good.
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MR. McCOLLUM: If that pleases the Court.

THE COURT: .Go ahead.

MR. McCOLLUM: The second indictment, Your Honor,
2010 1225, the State against Lédorrean Collington for ac-

cessory before the fact of a felony, that being the kid-

.napping, and there again it specifies that Ladorrean

Collington did in Horry County on or about April 14, ad-
vise or agree with, ufge or hire or in some way counsel

or encourage the principal felon or felons to commit the
felony of kidnapping, and was not present when the crime
was committed.

The next indictment, Your Honor, is 2010 GS 26 1627,
the State against Ladorrean Collington for accessory be-
fore the féct of a felohy,‘that being armed robbery -
again, that Ladorrean Collington did in Horry County on
or about April 14, 2008, advise or agree with, urge or
hire of in some way counsel or encourage the principal
felony to commit the felony of érmed robbery, but was not
presenf when the crime‘was committed.

Finally, Your Honor, 2010 GS 26 1626, the State ver-
sus Ladorrean Collington for accessory before the fact
of a felony, being burglary in the first degree, that
Ladorrean Collington did in Horry County on or about April
l4r, 2008, advise or agree with, or urge or hire or in
some way counsel or encourage the principal felon to commit
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of burglary first, but was not present when the crime
was committed, and in violation of the statute.
Your Honor, it is the Defendant's position and the

basis of the motion that to break the law that one has to

'do something. In other words; there has to be a factual

allegation. :'While:I understand there is case law on in—
dictments, but the cases that I've looked at, which are
cited here, and I'm oﬁly looking at a few -- State versus
Grampus, which is a South Carolina cite, 288 South Carolina
395, a 1986 South Carolina Supreme Court case; State ver-
sus McCloud, 354 South Carolina 40, a 2003 Court of Ap~-
peals decision -~ that's M ¢ capital C L O U D; and then
Bailey versus State which I have an Opinion Number here.

It is a recent case from May 9, 2011, and I've got.Opinion
Number 26 975, South Carolina Supreme Court.

Specifically, Your Honor, looking at Grampus, it was
a feloﬁy DUI case where there was no allegation of what
the defendant d?é/g%d%iglg%e the iaw which caused the in-
jury of the alleged victim.

The Court raised the point to talk about it, to talk
about the indictment, although the appellant did not argue
the sufficiency of the indictment on its face which is
what we're doing here today.

We know that an indictment must state with particu-
larity the act.permitted by law or duly imposed by the
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law which will which will be relied on by the State to
support in Grampus the theory for the felony DUI charge.

In the case of State versus McCloud, which is a South
Carolina Court of Appeals case, if Your Honor loocks at
basically the fifst paragraph of the case, it talks about
the ihdictment.in the case of criminal domestic violence
élash aggravated, and the body of the indictment says as
follows; quote, thét fhis individual, Douglas McCloud,
did in Fairfield County on or about June 16, 2000, commit
an act of violence against Karmisha (inaudible), but then
it goes further to say, by striking her in the face with
a closed fist, hitting her in the head, pulled her hair
and scratched her neck, contrary to the statute.

Additioﬁally, Your Honor, in Bailey versus State,
in that particular case -- it is a liftle.bit off point
because there was a child abuse and the gquestion was whe-
ther the chila was injured as a result of an affirmative
act of abuse or neglect, and there were some guestions by-
the jury as to the variance. |

But in that case, it talks about Castillo or Castia,
and in there they had thevlanguage of this case on the in-
dictment, and this is down in the body of the case, Your
Honor — they talk about the child was struck with a
deadly wéapon, comma, to wit, colon, the defendant's hands
while striking the child's head against a deadly weapon,
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to wit, a wall.-

That case is a_little bit off there because the
jury convicted based on what they thought was neglect as
opposed to physically doing that.

Now, it says the defense believed that despite the
fact that indictments are generally characterized as suf-
ficient if they state the time and place and the elements
of the offense, so thét the defendant knows what to an-
swer.

It is the defense positioh that to simply print out
the statute with no type.of factual allegations whatso-
ever does not accuse the defendant on trial essentially
of anything. That is not a sufficient indictment, and we
would. just submit that you have to say that she did some-
thing; that she met with somebody, known or unknown, and
did have some conversation somewhere, or her to affirma-
tively.do something, in order to be properly indicted.

That is as well as I could stéte it, Your Honor, in
teimé of what we are asking the Court to consider.

We think these indictments are deficient because in
fact all they do 'is recite the statute or the elements,
and it is the defense's position that for the State to
try individuals for these types of crimes there has to be
alleged somewhere, and in this case there has not been.

Thank you, sir.
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THE COURT: Solicitor?

SOLICITOR: .Thank you, Your Honor. I have provided
to Defense Counsel and to the Court a copy of my Response
to hislMotibn to Quash the Indictments.

I have cited a number of cases to the attorneys and
to the Court.

I would just say to the Court that the purpose of an'
indictment obviously is to put the defendant on ﬁotice as
to what he or she is being charged with and what the ele-
ments of that crime are, so that they are not taken by
surprise.

Mr. McCollum cited the McCloud case. I like that
case. The McCloud case says the indictment is adequate
if the offense is stated with a sufficiency to enable the
Court to know what judgment to pronounce, the defendant
to know what he is called upon to answer._>

If goes on’ to séy that you have to look at all of
the surrounding circumstances and they have to be weighed
for an accurate determination of whether a defendant was
or was not prejudiced can be reached.

It goes on to state that you look at what existed
pre-trial in order to determine whether a given defendant
has been prejudiced or taken by éurprise about the charges
againét him or her.

This is a three year old case. This Defendant

62



10

11

13
14
.15
16
17
18

19

20

21
22

23

24 .

25

63

Collington was indicted originally for murder, kidnapping,
armed robbery, and the indictments ~- she was subsequently
re-indicted for accessory after the fact, so I think she
is well aware of what the substance of the indictments
are, what the basis of the indictments are.

The Judson case that I have cited says that after
the requirements are met, the statute only requires that
there only be sufficiéntly alleged the jurisdiction of
the Court and that the defendant is formally accused in
the county in which he is charged with a violation of the
law.

The Means case, which I handed up as well, says that
it is required that the crime substantially'track the
language of the common law or the statute, which is pre-
cisely what we have here.

We have.an indictment that tracks the language of
the stétute énd puts the Defendant on notice. I
know that Mr. McCollum would like tb have some language
behind it as he said, and I'm sure he wouid. However,
if we put a to-wit in our ethical, as the Court well knows,
we are bound by the particular facts which are alleged.

To-wit is not required, and we don't generally put
that in our indictments. We didn't put it in these.

I think the cases I have handed up support our posi-
tion with regard to her being placed on notice and she
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is well aware of what it is she is charged with.

Thank you.

THE COURT: Mr. Hazzard, on behalf of Quentin Gause,
do you join in the Motion to quash the indictments?

MR. HAZZARD: I would join in this particuiar Motion,

Your Honor,.in behalf of Mr. Gause. I would like to make

_sure all of the indictments are included.

THE COURT: All right, it is 2011 1274 for armed rob-

bery, 2011 1275 for kidnapping, 2008 3133 for murder. Is

that correct?
MR. HAZZARD: There is also 2008 3135, Your Honor.

THE COURT: That is 2008 3135 for burglary first that
was true billed on August 21, 2008.
" MR. HAZZARD: I believe that on 08 3134 the Stéte
does not intend to go forward with that.
SOLICITOR: We are not going forward on that.

THE COURT: All right.

SOLICITOR: That's correct.

THE COURT: All right, go ahead, Mr. Hazzard.

MR. HAZZARD: Yes, sir. Looking at Indictments 2011
1274 for armed robbery, 2011 1275 for kidnapping,

THE COURT: I'm sorry. For kidnapping and armed
robbery?

MR. HAZZARD: Yes, sir.
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THE COURT: All right, I've got action of the Grand
Jury -- true billed on March 31, 2011, on both of them.

Looking at -- and it has the -~ in the body of it,
it says the Court of General'Sessions, March 2011. Okay,
I'm showing —-- I'm sorry. Where is it that you're talking
about? Where is 20087 |

MR. HAZZARD: (Portion inaudible on tape) It says

~on there, in a Court of General Sessions in May of 2008.

SOLICITOR: Your Honor, there were four original in-
dictmepts, for burglary first, armed robbery, kidnapping
and murder. |

THE COURT: I appreciate that. - He's talking about the
two that's 2011 1275 and 2011 1274 that have in the.cap—
tion where you have the action of the Grand Jury. '

It has action of the Grand Jury, true billed, and
signature of the Foreperson of the Grand Jury dated March
31, 2011.

It has in the caption there, Court of General Séssions
and the March 2011 term. I'm not -- what he is referring
to is where it haS'State,of.South'Carolina, County of
Hofry, and it says at a Court of General Sessions convened
on, and on both of them it says August 21, 2008.

So-i believe there is a discrepancy between what is
contained where the actual decision of the Grand Jury ﬁo
true bill the indictments and what is contained  on the%
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other side.
That's what -he's talking about.
SOLICITOR: Your Honor, I would argué that is a scrive-
ner's error.
THE COURT: What is your position, Mr. Hazzard?
MR. HAZZARD: The indictments specifically éay that
thé Grand Jury téok this matter up on August 21, 2008,
but it wés not acted ubon or returned as a true bill un-
til 2011. |
THE COURT: What information do you have that the
-- that this was given to a Grand Jury in 2008 and wésn't
acted upon by them until 20117
I mean, -there is no guestion but that the Grand Jury
in 2011 -~ oﬁ March 31, 2011 returned a true bill, so what
information do you have other than what is apparently a
typographical or scrivener's error to indicate that the
matter.was presented‘to the Grand Jury in 2008 and not in
20112
VMR. HAZZARD: Your Honor, what I'm talking about is
that we have another signature —; a signature of the Cir-
cuit Solicitor on it and in fact a totally differént date
on there from the other indictments, specifically 2008'3133
which was addressed by the Grand Jury on August 21st of
2008. |
Obviously this was
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THE COURT: And signed by a Foreperson who is obvi-
ously different than the person who.signed in 2011, and
the back of the indictments on that, alSo‘where you have
the signature of the Foreperson, it obviously was a dif-
ferent Foreperson.

Based 6n the signatures and the dates it waé August
21, 2008,and it states, Court of General Sessions, Aug-
ust 2008 term, which is not on the ones from 2011l.

Again, that is leading to the fact that it is a topo-
graphical or scrivener's error to have léft the date of
August 21, 2008, when these indictments were redrawn, and
the ones that still stand as against Mr. Gause for murder
and burglary first have that date, August 21, 2008.

So, again, I'm asking what specific information can
you give me that indicate that these indictments that
were true billed by fhe Horry County Grand Jury on March
31, 2011, for armed robbery and kidnapping, were actually
presented in 2008 and not in 2011?. What facts can you pre-
sent to me? |

MR. HAZZARD: Well, other than the face of the . .

THE COURT: Certainly you could subpoena the records
of the Clerk of-Coﬁrt. You can subpoena the information
and hand to the Court some information that would -indicate
something other than supposition or mere speculation that
this occurred.
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MR. HAZZARD: Your Honor, it isn't speculation or sup-
position when I am reading these documents that says .

THE COURT: No, I'm asking you for evidence or facts
that support your position. |

| MR. HAZZARD: (reading from indictment) That's what
I'm reading on the face of the document.

THE COURT: Do you have any éases that would support
your position? That would support your proposition that-
this is this type of -- that this is fatally defective?

Some case by our Supreme Court or Court of Appeals,
or any jurisdiction of any State of the United States
that says that it is fatally defective?

.MR. HAZZARD: No, Your Honor. I don't have any case
law. (Portion inaudible on tape)

THE COURT: You have given.me no facts to support
this. vIt is again your argument or your supposition
but you give me no facts, no evidénce, that this actually
occurred.

Again, do you have any case law in any jurisdiction
in ény of these United States that would say that what
you have presented to me is fatally defective?

MR. HAZZARD: vOnly“the statements made in this re-
cord concerning the documents that would establish that
they did not act on the authority of the Grand Jury, and
that it is fatally defective on its féce.
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If the Court finds that it was scrivener's error then

that is the Court's choice, and I would object to it

based on the documents as appear on the face. That in and

of itself, what the document says on its face, we would
submit is improper. | |

THE COURT: ALl right, Solicitor.

SOLICITOR: Well, my thought on that again would be
that is certainly scrivener's error, Your Hdnor; that it
is the purpose of the indictment to put the Defendant on
notice of what he is being charged with and the elements
of that, to make sure he is not surprised by the charges
lodged against him at the time he goes to trial.

It is the State's position that is merely a scrive-
ner's error.

THE COURT: All right. In examining the original

Indictments issued against Mr. Gause back in 2008, or all

of them, including the ones that were redone in 2011, it

is clear they were presented to the Grand Jury on August
21, 2008, and they were true billed by action of the Grand
Jury pursuant to the Forepefson's original signature on
these true-billed indictments in August of 2008.

The Indictments that are at issue, 2011 1274 and 1275
~— the matters clearly indicate by the signature of the
Foreperson of the Grand Jury in March of 2011, and he is
the Foreperson based on the Court's own knowledge, that he
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is the Foreperson for the Grand Jury, was so on March 31,
2011, when the Grand Jury true-billed these Indictments
as against the Defendant for armed robbery and kidnapp-
ing.

It is apparent fhat it is clearly a scrivener's error
in these matters. They are not fatally defective.

The Court, based upon its own research, has found no
such case in any jurisdiction of the United States of
America which would suppbrt that proposition.

Anything further as to these Indictments against Mr.
Gause, Mr. Hazzard?

MR. HAZZARD: T won't repeét any of the arguments I
have made, but I would simply point out for the record
that with regard to these indictments they do not specify
any particular action taken by the Defendant, and we would
jdin in Mr. McCollum's Motion that they be suppressed.

THE COURT: Anything else, Solicitor?

SOLICITOR: Nothing on that, except for my Mction.

THE COURT: All righf. Mr. McColluﬁ?

MR. McCOLLUM: No, Your Honor.

THE COURT: Very good. All right.

(Brief pause in the proceeding)

THE COURT: The Supreme Court and the Court of Ap-
peals in South Carolina have said that indictments shall
be deemed sufficient and good in law, in addition to the
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allegations as to time and place as required by law, if
they charge the crime substantially in the language of

the common law or of the statute prohibiting the crime so

.that the nature of the offense charged may be easily under-

stood; that if the offense be a statutory offense, the
offense beAalleged contrary to the statute and in such
cases made and provided.

Thus to pass legal musty, it must charge the crime
subsfantially in the language of the statute prohibiting
the crime or such that the nature of the offense.charged'
may be easily understood.

Whether the indictment couid be made more definite
or certain is irrelevant. The State is not required to
prove its evidence in the indictment. |

I find in this particular matter that neither Defen-
dant was prejudiced by any lack of information as alleged.
I find that the indictments are more than sufficient to
place the Defendant or Deféndants on notice of the crimes
with which they are charged and for which they can defend,
if they so choose.

The motions to quash the indictments are denied.

Mr. Hazzard, I would have the Clerk make you a copy
of the burglary first indictment. Thank you, sir.

Further motions, Mr. McCollum?

MR. McCOLLUM: I would have a motion_to exclude
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~- I would ask Your Honor to hear a motion to exclude evi-
dence of prior difficulties between Ladorrean Collington
and the alleged victim.

Before I do that, Your Honor, it's my understanding
~-- this may be a litfle bit premature, and it may not be
necessary, but it is my belief that there is some evidence
ou£ there that Ms. Collington is allegéd to have gone
over to the Allen's house -- they live across from each
other and they had a relationship as far as having a child
together -- and she had taken up I think a little baton
or bat or something and had hit his caxr, beat on the car or
something to that effect. .I may be wrong there. |

I don't know if the State 1is planning to introduce
this kind of prior difficulty or not and this motion may
not be necessary, but if they are then we would move to
suppress previéus or prior difficulties between Defendant
Collington and the viétim.

At this point, we would object to that and would like
to be heard on it.

THE COURT: I would say that -- correct me if I'm
wrong, Solicitor, but is it your position that there were
prior actions between the Defendant and the victim?

SOLICITOR: Yes, sir, Your Honor.

THE COURT: And do you intend to present any in the
presentétion of the case?
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SOLICITOR: Yes, sir.

. THE COURT: All right.. I;ll be glad to hear from
you on that, Mr. McCollum.

MR. McCOLLUM: Your Honor, we don't have that partic-
ulate witness here. is it possiblé the State could sum-
marize we could anticipate being used against the Defen-
dant? In other words, is what I have stated esséntially
correct?

THE COURT: Solicitor, is there some brief summary
that you could give as to what may have occurred?

"SOLICITOR: Yes, sir, Your Honor. .There were a num-
ber of threats made by the Defeﬁdant Collington'directly
to the victim, to the victim through a third party, an<
Anthony Grant, and by a note that was left at the victim's
residence.

She did also break out a window at the victim's resi-
dence and evidence would be introduced on all of those
instances in my case in chief.

These incidents happened within a very short time, a
couple of days, prior to the time the victim was killed.

It is my position that that information would come
in under 404 B. Also 401 and 403, in conjunction with
404 B, and also pursuant to a res gestae theory.

I have handed up to the Court a Response to the Mo-
tion of the Defendant and cited a numbér of cases
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THE COURT: Well, iet me hear Mr. McCollum's argu-
ment. Yes, sir, Mr. McCoilum.

MR. McCOLLUM: Just very briefly, the Defendant,
Ladorrean Coliington, has filed an objection or a Motion
to exclude evidence of prior difficulties or a Motion to
exclude evidence of -just what the Solicitor described.

That is, alleged difficulties or threats between her
and the deceased. We also filed a Motion about threats
either to Anthony Grant or made through him regarding the
victim. . |

Your Honor, I would ask that -- I have a couple of
cases citgd here, and I would make the Court aware; that
until the testimony is presented that the Court reserve
Ruling on this.

THE COURT: In general -- that's all I could give
yoﬁ»right now is a general rule because I haven't heard
any questions nor the answers.

I can't issue a ruling on that, and you would have
to obviously object to it at that time, but again, gener-
ally, certainly in this prior conflict between the parties
it is proper to establish the context of a crime and to
establish the presentation of the particular matter so
that a full explanation of the situation is given to a
jury; I can't take it in a vacuum that on certain days
this thing happened and Lord only knows why it happened --
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it just happened out of the blué. Who knows why?

If there is information that is reasonably tied to and
would give context to that particular matter, in generél
that is allowed under the rules.

Whether or not ény particular.statements are improper
I don't know. 'If‘you object to them I would make a rul-
ing at that point in time.

Certainly in general it is a good principal of law
that is relied on in the State of South Carolina. Do you
disagree?

MR. McCOLLUM: Yes, sir, Your Honor.

THE COURT: You disagree that as a general rule of
law in the State of South Carolina that to give context to
a crime prior difficulties can be testified to? You don't
think that is a general principal of law in this State?
That this is proper evidence?

MR. McCOLLUM: Your Honor, I think you've narrowed
it down. I would lean more toward agreement, but I do
think that in general certainly prior difficulties are
admissible by a defendant to show a basis for feeling
threatened and to Jjustify the action.

In other words, in a self-defense context certainly
I think defendant has to . .

THE COURT: You're telling me that you client speci-
-fically'threatened the well-being of the victim within a
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few days of the victim being killed -~ that's not allowed?
Is that what you're telling me?

MR. McCOLLUM; It depends on the circumstances. It
depehds on the degree of prejudice, and it depends on, you
know, whether it is felated or relevant.  If the Defendanf
has a physical relationship with someone and they have a
child together and then they get mad at that person, I
don't know that is aufomatically admissible.

If the State's theory is that somebody concocted a
plan and recrdited others to go and rob someone, I don't
know that automatically ties'in the Defendant or is tied
together.

I don't think I need to belabor this at this point,
and I have to file Motions . .

THE COURT: I appreciate that, but I cannot rule on
that Motion at this point in time. I appreciate your
bringing it to my attention but when I hear.: the guestions
and answers you can make a proper objection.

I can't rule on it at this time, but just for your
guidance it is certainly the Court's position that in
general prior difficulties, prior threats, prior actions,
are certainly -- is certainly evidence that could be rele-
vant and admissible in the trial of aAperson charged with
a crime such as your client is charged.

What those particular things are, I don't know, but
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it is certainly a good principal of law. If you take a
position that it is not a general principal of law in our
State, then obviously we fundamentally disagree.

MR. McCOLLUM: With all respect, Your Honor, it
would not be the firét time that . .

THE COURT: I understand. Just so we'll be clear,
you are réally telling me that if there is evidence of a
prior difficulty that is related to the crime, and the
Court goes through the analysis and finds it is related to
the crime, is in context to the crime, gives a factual
understanding of the crime to the jury, that that is Jjust
not- proper in our State? V

MR. McCOLLUM: Your Honor, I think you are -- there-
was mention of res gestae, and there is also an issue as
to introducing evidence of the character of the accused.
That is basically what this will all evolve into, is.that
the State cannot introduce evidence that the Defendant is
a person of bad character absentAproper evidence-by Defen-
dant that they are of good character.

In terms of res gestae, certainly the appellate
courts of this State have ruled that a thing that would
not be admissible can be admitted when it is part of the
res gestae. |

As I understand res gestae, res gestae is in the imme-

diacy or in the relevance of the act, or whether it is so
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interwoven with what the aqcused is charged with doing it
does not make any sense to take that . .

THE COURT: - Well, there hés to be established a time
line before -~ I mean, there is no time limit, but it has
to be interwoven. |

MR. McCOLLﬁM: I'm just saying that any prior diffi-
culty between Ms. Collington and the deceased is not auto-
matically admissible. |

THE COURT: I certainly agree with that. Just
became something happened does not automatically mean it
is admissible.

I will hear the testimony - the questions and the
answers and rule upon any objections.

SOLICITOR: Let me let the Court know this. The in-
cidents we are talking about in this case happened within
a one week period of when this homicide occurred.

It is so intwined that I don't see how I can make an
opening argument without mention of this, and I want the
Court to be aware.of that I will be referring to that.

THE COURT: I appreciate that and I understand. I
am sure the Defense will understand as well. I will re-
serve ruling on this particular matter.

(Portion of discussion not audible on tape. End
of tape one.)

THE COURT: We will take that up at the time the
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Medical Examiner testifies, but as to crime scene
photos do you know which ones that you all have an objec-
tions to?.

SOLICITOR: I would ask after the motion hearing to-
day that they take allook at the photographs I intend to
introduce to see which ones they might have objections
to.

THE COURT: All right. That will be great.

If you would obviously identify to him whatever ones
you might be using through the Medical Examiner.

All right. You can take time to do that and review
the photos. |

MR. McCOLLUM: We'll do that.

THE COURT: Mr. Hazzard?

MR. HAZZARD: Yes, sir.

THE COURT: Very good. Anything else that you are
aware of? Anything, Mr. McCollum?

Are there further motions, Mr. Hézzard, on behalf of
Mr. Gause? First, Mr. McCollum?

MR. McCOLLUM: I have none.

THE COURT: Mr. Hazzard?

MR. HAZZARD: I have a Motion to sever the trials,
Your Honor.

THE COURT: 1I'll be glad to hear you on that.

(Statement of Mr. Hazzard not audible on tape)
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THE COURT: Thank you, sir. All right, Mr.
McCollum. Do you have a position?

MR. McCOLLUM: Your Honor, I would join that motion.
I don't have anything to add.

THE COURT: Solicitor, I'll hear from you.

SOLICITOR: Yes, sir, Your Honor.

I would just say that the testimony of the individ-
uals with the exception of two would be from the exact
same witnesses. I think that the jury will have
the ability to differentiate between the Defendants.

I certainly don't think it is necessary to have two
separate juries impaneled, and-it would be more judicious
to try these together.

| Thank you. The witnesses would be the same, the
testimony would be the same.

THE COURT: Thank you. The Defendants before the
Court are not due separate trials as a matter of right.
What the Court needs to look at is whether I would speci-
fically find reason, as the case law indicates, that there
is a serious risk that a joint trial would compromise a
specific right of a codefendant or prevent a jury-from
making a reliable judgment about a defendant's guilt.

I do not find such a risk in this particular case.

I find that a single jury is proper. I find that

the arguments presented by Mr. Gause do not impact his
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ability to get a fair and just trial by a single jury.
The State does not in its case in chief intend to present
a statement of Ms. Collington.

The fact that there might be some mutually antago-
nistic defenses that'might be presented in itself is not
a reason.

I do not find,  based upon an examination of this case,
that the rights of either Defendant are substantially im-
paired or harmed in any way by being tried together before
& jury, a single jury.

Therefore, that Motion to sever is aenied.

THE COURT: Further motioné, Mr. Hazzard?

MR. HAZZARD: No, sir, nothing further.

THE COURT: Very good.

MR. McCOLLUM: Your Honor, the Solicitor has asked
that I bring.up--Your Honor, there were a number of'arrest
warrants for the Defendant, Ms. qulington, and we have
been told there were indictments and reindictments. We
have discusséd whether or not they would be served upon
the Defendant, physically served upon her.

I would state that we have received copies of those

indictments, and as far as the Defendant Collington is concerne

there is no issue regarding the service of the indictments.
We have the indictments provided to us.
There is not any kind of issue in terms of jurisdiction
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based upon lack of service.upon the Defendant.

THE COURT: Do you have any issue in that regard in
behalf of Mr. Gause, Mr. Hazzard?

(Answer of Mr. Hazzard not audible on tape)

THE COURT: Anyfhing further, Solicitor?

SOLICITOR: No, éir, Your Honor. I think that Mr.
McCollum and Mr. Hazzard are going to work with me to
see if we can agree to try to get some of the exhibits
pre-marked and that sort of thing if we can d6 that, and
perhaps reach some stipulations as well.

We will try.to bring that to the Court's attention
as sbon as possible. '

THE COURT: Thank you.
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Ms. von Herrmann 1040
.Mr. McCollum - 1042
Mr. Hazzard 1043
COURT’S RULING 1044
JURY IN 1045

CECILY NICOLE HILLARD

Ms. von Herrmann 1045
Mr. McCollum 1050
Mr. .Hazzard . - 1057

RD RC
907
927
1021
1028
1029
1030/1035
1038
1039/1045
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WITNESSES ' DIRECT CROSS - RD  RC
DANIEL CRADIC
' Mr. Spratlin : 1065

Mr. McCollum 1071 a

Mr. Hazzard (NONE){ '
JURY OUT/MOTIONS ' 1077
COURT'S RULING '
LADORREAN CHUKELL COLLINGTON 3

COURT - 1086
QUENTIN LAVANT GAUSE

COURT 1091
JURY OUT/ON RECORD 11096
END DAY
June 10, 2011 '
JURY OUT/MOTIONS 1124
JURY IN/ON RECORD 1126
STATE'S SUMMATION (von 3errmaﬁn) 1126
Objection :liéé
DEFENDANT (Collington) SUMMATION (McCollum) . 1149
Objection - iléo
DEFENDANT (Gause) SUMMATION (Hazzafd) 1163
Objections 1187/1190
BREAK S

10
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WITNESSES DIRECT CROSS RD

JURY IN -

CHARGE BY COURT

JURY OUT AT 12:10 P.M.

ADDITIONS, EXCEPTIONS, OBJECTIONS TO CHARGE |
JURY DELIBERATING AT 12:30 P.M.

JURY IN/COURT TO JURY

JURY OUT AT 1:00 P.M./JURY CONTINUES DELIBERATION
JURY OUT/ON RECORD

JURY IN AT 9:25 P.M.

VERDICT

MOTIONS

SENTENCING

END DAY

1193

1207

1209

1214

1215

1216

1220

1222
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DESCRIPTION , 'ID.

13, 2011
Consent to Search
Search Warrant (3555 Highway 544 (i

Search Warrant (Coastal Villas (JJH

(Collington) search Warrant (i} Palmetto)

(Collington) search Warrant ([} Grainger |J-5).
(Collington) Search Warrant (i} Grainger [ XD

(Collington) search Warrant ([} Barberry Ct.).

June 6, 7, 8, 9, 10, 2011

Note from Jur;or #43 (Misplaced)
Note from Jury (Misplaced)
Stipulation by Counsel. (Misplaced)
Note from Jurgr

Note from Jur';y

127

140

157

61.

64
97

116

12

___J
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NO. DESCRIPTION ID. EV.
S-1(A) Large Chart 48
S8-1(B) Large Chart 48
S-2 Photo 48
s-3 Photo 48
S-4 Photo 48
S-5 Photo 48
S-6 Photo 48
§-7 Photo 48
5-8 Photo 4é
S-9 Photo 48
§-10 Photo 48
s-11 Photo 48
S5-12 Photo 48
5-13 Photo 48
S-14 Photo 48
S-15 Photo 48
S-16 Photo 48
s-17 Photo 48
S5-18 Photo 48
S-19 Photo 48
5-20 Photo 48

13
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DESCRIPTION

Photo
Photo
Photo
Photo
Photo
Photo
Photo
Photo
Photo
Photo
Phoﬁo
Photo
Photo
Photo
Photo
Photo
Photo
Photo
Photo

Large Map

48
48
48
48
48
48
48
48
48
48
48
48
as
48
48
48
48
48

48

48
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NO DESCRIPTION ID. EV.
S-41 Photo 48
S-42 Photo 48
S-43 Photo 48
S-44 Photo 48
S-45 Photo 48
S-46 Photo 48
S-47 Photo 48
S-48 Photo 48
S5-49 Photo 191 295
S-50 Photo 191
S-51 Photo 191
S-52(A) Sheetrock 324
S-52(B) Sheetrock 324
§-53 Spent Shell Casing 319
S-54 Spent Shell Casing 320
S-55 12 Gauge Shotgun Shell 321
S-56 épring 325
S-57 Shot Shell Component 322
S-58 Shot Shell Component 316
8-59 Shot Shell Component 323
5-60 Pillow 306
15
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NO. DESCRIPTION

S-61 12 Gauge Slug

S-62 Shot Shell Component

S-63 Shot Shell Component

5-64 Shot Shell Qomponent

S-65 Shot Shell Component

S-66 Shot Shell Component (from Autopsy)
5-67 .22 Caliber Bullets o
5-68 .357 Caliber Bullets

S-69 Shotgun (Serial # C884049)

S-70(A) .22 Ruger Pistol (Serial # 229873)
5-70(B) Magazine |

3-70(C) Bullets

S-71 PowerPoint Booklet

§-72 Voice Mail Message DVD

5-73 Letter (Grievance) Hearing

S5-74 Pﬁoto

$-75 (ID ONLY) Handwritten‘Notarized Note

S-76 ' Calendar (April, 2008f .

ID.

652
652
652

' 652

652

'
. 652
652

4;652

652

1682

1

1652

652

652

1031

§52'

EV.

308

317

317
318
318
334
341
342
331
567
568
569

287

' 652 442/1118

653

666
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NO DESCRIPTION ID. EV._
D-1 (Collington)‘(ID ONLY) Handwritten Note
D-2 (Collington) (ID ONLY) Handwritten Note
D-3 (Collington) (ID ONLY) Handwritten Note
D-4 (Collington) (ID ONLY) Handwritten Note
D-5 (Collington) (ID ONLY) Handwritten Note
D-6 (Collington) (ID ONLY} Handwritten Note
D-7 (Collington) (ID ONLY) _Handwritten Note
D-8 (Collington) (ID ONLY) Handwritten Note 918
D-9 (Collington) (ID CONLY) Handwritten Note 927 .
17
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THE COURT: This is the State of South Carolina versus
Quintin Gause and I beliéve the middle name is Lavont,
L-A-V-0-N-T, and Quintin is Q—U—I-N—T-f-N, and also.the State
of South Carolina versustadorrean Chukell Collingtop,
L-A-D-0-R-R-E-A~-N, Chukell, C-H-U-K-E-L-L, Collingtop,:
C-0-L-L-I-N-G-T-0-N. B

If you would, Solicitor, if you could put forth;oﬁ the
record the indictments tﬁat the State is proceeding égainst
both of these defendants,. please, Ma'am. l |

MS. von HERRMANN: Your Honor, with regard to Ladprrean
Collington, it's the State's intention to go forwardioq the
accessory indictments, which are Indictment 2011—GS~£6-&276,
accessory before the'fact:of murder; Indictment Numbér 2010-
GS-26-1225, accessory before the fact of a felony: -
specifically that felony is kidnapping; Indictmént ZOEOTGS—
26-1626, also aqceséory before the fact of a felony; th;t
felony would be burglary first degree, and accessory r—:I
mean 2010-GS-26-1627, accéssory before the fact of bufg;ary
-~ 1 mean accessory beforé the fact of a felony, that félony

being an armed robbery.

She was originally indicted as a principal. Thoéefwere
indictments that were sent before the Grand Jury_ih 2003.

The 2010 indictments are the ones in which we intend to !go

forward.

THE COURT: Okay, and I have -- I have three -- if I'm
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not -~ what I'm looking at here then are the true billed

indictments. I've got three of them that are 2010-GS-26-
1225, 1626, and 1627, and then I have a 2011 indictment,

1276.

MS. von HERRMANN: That's correct.

THE COURT: That's the one, accessory before the fact
of murder, so we have three from 2010 and one from 20117

MS. von HERRMANN: That's correct.

THE COURT: All right, very good.

All right, then as to Mr. Gause.

MS. von HERRMANN: As to Mr. Gause, the indictments in
this case are 2011-GS-26-1275; that's an indictment for
kidnapping. Also 2011-GS-26-1274, an indictment for armed
robbery. Indictment 2008-GS-26-3133, an indictment for
murder, and Indictment 2008-GS-26-3135, an indictment for
burglary first degree.

THE COURT: All right, how about go over those again
because there are several over here and I want to make sure
I've got the right ones.

MS. von HERRMANN: Yes sir. From.2008 we've got
Indictment 3135 for burglary first.

THE COURT: . Okay.

MS. von HERRMANN: Indictment 2008-3133 for murderx.

THE COURT: Okay, great.

MS. von HERRMANN: Indictment 2011 -- Indictment 2011~
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GS-26-1274, an indictment for armed robbery ---, ;?
THE COURT: Hold on; hold on one second. .That's the ‘
one I'm having a hard time locating. I do not -- Madam -
Clerk, I don't have the -- don't see the one from 2011 for -
Mr. Gause.
MS. von HERRMANN: Donna, actually there are two from
2011. . n
b b
THE COURT: Okay. I don't have any of them from 2011. -

What's the other one from- 2011?

MS. von HERRMANN: 1274 and 1275. '

THE COURT: 1274 and 1275. No Ma'am, I dé notlha§e the
ones from 2011. b

MS. von HERRMANN: Your Honor, I have copies ifzyéu'd
like to have my copies just for right this minuté. ; %

THE COURT: Well, Madam Clerk, you can e-mail ahdiget
somebody to bring those up, right?

THE CLERK: Yes sir.

THE COURT: Okay, the Clerk will handle that.

All right, very good. Yes sir, Mr. Hazzard, ' %

MR. HAZZARD: - Your ﬁonor, if I might, the defenéaét's
first name is spelled Q—UJE-N-T-I-N; middle name, t ?
L-A-V-A-N-T; last name, Gause, G-A-U-5-E, and I think tée

Court had indicated it -was spelled Q-U-I-N-T-I-N, C

THE COURT: ALl right. Solicitor, do you wish to lamend

!

—

o)
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defendant's name?

MS. von HERRMANN: Yes sir, Your Honor.

THE COURT: Is there any objection to that, Mr.
Hazzard?

MR. HAZZARD: No, Your Honor.

THE COURT: All right, so it's Q-U-E-N-T-I-N?

MR. HAZZARD: That is correct, Your Honor.

THE COURT: All right, sir, and then the middle name,
again, is spelled how?

MR. HAZZARD: L-A-V-A-N-T.

. TBE COURT: A-N-T, all right, very good. All right, so

 that —— we have that corrected and order that it be corrected

on all of the indictments as against Mr. Gause.

Yes sir, Mr. McCollum.

MR. McCOLLUM: Your Honor, I'm not standing to speak to
the Court. I was just going to get something from the
Solicitor.

THE COURT: Okay. All right, very good.

MR. HAZZARD: Your Honor, I would say -—- put on the
record at this point I do not believe that -- okay, I've got
two documents that are handwritten at the top indicating or
purporting to be Indictments 2011-1275 and 2011-1274 ---

THE COURT: Okay.

MR. HAZZARD: ~-- for armed robbery and for kidnapping.

I will go over those indictments with my client, Your Honor.
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THE COURT: All right, very good.

Okay, and those are:the two, Madam Clerk, that yog are
looking for, correct? .

THE CLERK: Yes sir.

THE COURT: All right, very good.

MR. McCOLLUM: May it please the Court? | 2

THE COURT: Yes sir,

MR. McCOLLUM:  Your: Honor, I know you called these out.
If I could just go over them briefly. It's my qnderétending
as to the defendant, Ladorrean Collington, that there a;e
four indictments being cailedh and'they are -- fhe ffrsf
three are 2010-GS-26, and then one is Indictment Numbeg
01225, which is accessory:before the fact of a felony,
kidnapping. _ | ‘

THE COURT: Correct: | L

MR. McCOLLUM: And then 01627, which is accessory’

before the fact of a feloﬁy, armed robbery. : '

THE COURT: Correct. - l

MR. McCOLLUM: And then 01626, accessory'before't%e
fact of a felony, burglar§ in the first degree, and the;other
one, Your Honor, it's my understandlng is 2011-26-GS- 01276,
and that's accessory before the fact of a felony, and' the

3

felony being murder.

THE COURT: That's correct. r ]

MR. McCOLLUM: All right, thank you, and as to the
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other indictments that the State is not going forward on, I
guess at this point that is something I would ask the Court
to address in some fashion, if they are not being called, or
are they -- if they're -- are they being dismissed, are they
being nolle prossed, or are they just being held?

THE COURT: I don't -- my understanding, and Solicitor,
you correct me if I'm wrong, that your intention is to
proceed on these four and the other ones will remain open
pending the results of this trial?

MS. von HERRMANN: That's correct.

THE COURT: All right, wvery good.

MR. McCOLLUM: Thank you, Your Honor.

THE COURT: And the same would go for Mr. Gause as
well?

MS. von HERRMANN: Yes sir, Your Honor.

THE COURT: All right, very good.

All right, now as I understand it, Mr. McCollum, and why
don't we review this, you have filed a motion to sever
indictments, is that correct?

MR. McCOLLUM: Yes sir, Your Honor.

THE COURT: All right, a motion to suppress statements?

MR. McCOLLUM: Yes sir.

THE COURT: Again, a motion -- well, not again, but a
motion to sever defendants from being tried together at

trial. You've also -- correct?
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.

MR. McCOLLUM: Youﬁ Honor, I think that one waé Eased
on the statements given by the defendants, so it's a.motion
to sever the defendants from trial and/or suppress tﬁel
statements that Ms. Collington or Mr. Gause may havelméde.

THE COURT: Okay, so those would be argued toggtﬁer
then?

MR. McCOLLUM: Yes sir, and‘it -- yes sir: :

THE COURT: Very good, and then you had a motion to

exclude evidence of prior threats or difficulties between the

defendant and the alleged victim, Allen Smith, is thét ?ight?

MR. McCOLLUM: That's correct. ‘ P

THE COURT: And finally, you had a -- also a motiobn to

" exclude evidence of any threats allegedly made to Anthohy

Graham, a/k/a L-0-C or Loc?

MR. McCOLLUM: I think it's pronounced Loc, Your Honor.

MR. McCOLLUM: I may have spelled it right -- or wrong;

THE COURT: Loc.

I'm not sure. That's a nickname in any event. :
THE COURT: All right. ' t
MS. von HERRMANN: four Honor, I have not -— 1 @a&e
received the first, I believe, three of those motionsé éut
any -- the motions with regard to threats between the
defendant and the victim, ; have not received that motién,

and I have my police officers here for the motions that :I

received, but ---
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THE COURT: All right. Well, let's talk for a second
about motion to exclude evidence of prior threats or
difficulties.

MS. von HERRMANN: That's the one I didn't receive.

THE COURT: Okay. This is ~- well, there appafently is
more than one. This is one, threats and difficulties between
the defendant and the alleged victim, Allen Smith. They were
e-mailed to my office, so what we'll do right now so that you
will -- my clerk, will e-mail them to you, but it simply
stéted that the defendant, Ladorrean Collington, comes before

the Court and moves before the honorable Court to exclude any

“evidence of any threats or difficulties allegedly made by the

defendant to the alleged victim, Allen Smith.

I don't know how that testimony -- and this is -- it's
probably akin to, you know, a motion in limine or obviously a
motion to exclude evidence, My particular preference in
those is for those types of motions to let the trial develop
at least in some part hopefully bgfore that issue comes up so
I have a better understanding of the matters.

Just hearing that, Solicitor, just hearing the -- how
the motion is captioned and your presentation of witnesses,
do you anticipate, you know, just, you know, right out of the
gate that these kinds of statements are going to be part of

the record?

MS. von HERRMANN: Your Honor, I intend in my opening
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argument to mention the prior difficulties between the
parties, so I think, you know, I think that's a matter:!that
will need to be addressed to the Court ---

THE COURT: Okay. : '

. . b
MS. von HERRMANN: --- prior, but it's --'I mean, ---

THE COURT: Is it something that you're telling me

you're not prepared right now to argue?

MS. von HERRMANN: That's correct. Mr. McCollum has

just handed me this motion. This is the first time I've seen

it, === : - e
THE COURT: All right.
. ]

MS. von HERRMANN: +-—- so, no, .I'm not prepared to
argue that motion today.

THE COURT: That one at this point in time, okay,'and

then the other motion was notice of motion and motion.té

exclude any evidence of any threats allegedly made to;Ahthony

Graham.

MS. von HERRMANN: Right, and that would be the same

situation. I intend to use that evidence right out of the

gate as well and, again, i ~~ this is ---

THE COURT: You're not prepared at this time to argue

that, is that correct?

MS. von HERRMANN: That's correct.

THE COURT: All right. Well, with that, I'm not going

to hear those motions at this point in time. I will look
. Tt
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now, maybe not right now, but -- and remembering why we're

doing these motions today because next week there are

" .problems back and forth and I can't remember who had the

particular problems.

Mr. McCollum, what's your schedule for next week?

MR, MbCOLLUM; Your Honor, I don't know, but my
assistant will be in here shortly and she has that
information, or I can text her and she can come in here and
tell me.

THE COURT: All right. Well, before we leave today, we
need-to figure that out because, again, I would like to try
and resolve all these motions so that everybody is on the
same page however they go and everybody is ready come Tuesday
of the -- not next week, but the following week, to start the
trial and we don't have to go through motion héarings at that
point in time. since we are not going to ---

MS. von HERRMANN: Judge, I think we actually had this
one scheduled for June the 6th.

THE COURT: Oh, that's right; it was June. It was
going to be that second week. That's true, okay. Well,
we're going to hear them before June 6th then. That gives us
more time. Okay. We don't have to worry about maybe next
week, but be that as it may, Mr. McCollum, if you'll make
sure you get with my clerk as to your -- I still want to know

what your schedule is next week. If we can, we'll work them
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in. If not, we'll find some time to go ahead and do- these
motions prior to trial bécause, again, I want tb make sure
that they are all done ahead of time.

All right, so with that, then the three that we had were

the motion to sever the indictments or suppress'the

statements, and sever the defendants, so those were the
three.
Now, Mr. Hazzard, on behalf of your client, Mr.iGéuse,

you had filed certain motions, those motions being made, one

pursuant to Jackson V. Denno as to custodial interroéation,
motion to -~ also a motion for a severance regarding {the

statements that may or may not exist, depending on what's

presented, and then the motion to exclude photograph§ of the
deceased victim in this matter, is that correct? ;

MR. HAZZARD: That's correct, Your Honor. The mofion

also subsumed within the Jackson V. Denno motion is a' motion

' to at the very least addréss and redact the statement with

regard to any mention made by the defendant or by the

interrogating officers of -the defendant's prior record

because there is some mention in there with regard tot

that, --—- :
THE COURT: Okay. t ? ;
MR. HAZZARD: --~ and I mentioned that, I belieyeé in

Paragraph 2 of_that motion; - '

THE COURT: All right.

3

(3

L

A
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MR. HAZZARD: --—- so0 there is a Jackson V. Denno, but
also mentioned in there is a motion to redact, if necessary,
if the Court finds it admissible.

THE COURT: Okay, wvery good.

MS. von HERRMANN: Your Honor, with regard to that
particular motion, it is not the State's intention to use
that statement, and so I don't -- I don't know that we have
-—- we will have any issues with regard to that statement.

THE COURT: All right, and let's be clear what
statement we're talkiﬁg about and the one that is referenced
in Mr. Hazzard's motion indicates, first, that he was taken
into custody on or about April 24th and thereafter he was
interrogated by detectives of Horry‘County in Georgia on or
about April 26th, 2008, and that's the questioning that your
motion is -- pertains to; is that correct, Mr. Hazzard?

MR. HAZZARD: Yes sir, because at this time that's the
only statement I'm aware of.

THE COURT: Okay, very good, and, Solicitor, that's the
statement you're indicating that it's not your intention in
your direct presentation to use in this particular case, is
that correct?

MS. von HERRMANN: Correct.

THE COURT: All right, and just so we're clear, are
there any other statements that -- that you're aware of that

the defendant, Quentin Gause, made? Number one, are you
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aware of any other statements? ;
L
MS. von HERRMANN: There are a number of statements

that he gave to cooperating co-defendants, but there are no

f

statements that he gave to law enforcement other than %—-
THE COURT: To law enforcement that you intend ‘to use?

MS. von HERRMANN: That's correct. :
THE COURT: All right, very good, all right, so we can

mark that particular motion resolved. Cos
All right, let's proéeed, then, how they were —_ hpw
they were filed. We'll start off with your motions, Mr}

McCollum, that you filed.. I'll be glad for you to argu? them

if the —-- the ones that you feel ought to be argued in i
Lo
conjunction, let's go ahead and start with those first, :okay,

of the three, and the other two, we'll -- you know, thei:other
two that we talked about,iwe'll get those at some pointiin
time, all right? ' ; :
MR. McCOLLUM: Your Honor, may it please the Coéré.
THE COURT: Yes siri : ; %
- [

MR. McCOLLUM: . How mény motions does the Court éeé that
the defendant Collington fﬁled? E
THE COURT: I have that you filed a motion .to sévér

indictments. I have a motion that you filed to suppresé
statements, and a motion that you filed to sever defeqdaﬁts
from being joined at trial, Those are the three that I have

that the Solicitor is awaré of that you filed and that w?

4
1

T T
|
e —
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will be arguing, and those other two are the ones that we
will hear at a later date.

MR. McCOLLUM: Your Honor, I think that there were some
other motions filed. |

THE COURT: Okay. I don't have copies of them. I've
got the other two that the Solicitor didn't have, but any
other motions, I don't have, so what are they?

MR. McCOLLUM: Your Honor, the -- there's a motion -- a
notice of motion and motion to suppress evidence seized
pursuant to search warrants.

THE COURT: Okay.

MR. McCOLLUM: We had some issues, Your Honor, as I
understand it, which we could only attach so many things to
each e-mail, --- |

THE COURT: Okay.

MR. McCOLLUM: --— so it's my understanding we had to
send more than one e-mail, and I have clocked copies that I
can hand out as well.

THE COURT: All right.

Madam Clerk, do you know where those -- the motions are
that were filed by -

MR. McCOLLUM: They were filed this morning, Your
Honor.

THE CLERK: Then they are still in the office.

MR. McCOLLUM: I sent them by e-mail, and then we went
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ahead and filed written copies this morning.
THE COURT:  Okay.

How about get somebody to go to your office, pleaée
: i

Ma'am, and collect those if you would. Thank you.

MR. McCOLLUM: So just for —-- Your‘Honor,.do you hant

to hear the ---

THE COURT: Yes. Just state the motions that you

intend to argue.

| |
MR. McCOLLUM: Well, the motion to suppress evidence

seized regarding any search warrant that pertains to ihé
defendant, Collington, her property, her personal effec%s,
her vehiclés. We'also filed a motion, the same exact m%tion,
to suppress any evidence %eized pursuant to search warrént

for property not owned or?occupied by the defendant, - %

i
Collington or not registered to her or not her personal!
H ! I

. | t
effects, in other words any evidence seized pursuant to,any

other search warrants. ; '
I joined in the mptién filed by Defendant Gause to;

exclude photographs, of tﬂe autopsy photographs, or eisé the
alleged victim's body. g Lo

: P

THE COURT: All right. Well, let's start with ?hé

suppression of evidence then.

MR. McCOLLUM: Okay.. I'm sorry, Your Honor, thg
suppression --- ; ' Co

THE COURT: The suppression of evidence.
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MR, McCOLLUM: On the search warrants?

THE COURT: Yes. Let's go ahead and start with that.
If you would, just state -- state the grounds for your
motion, if you would, from your motion again. That's the one
—-—- I don't have that, so I need for you to state those
grounds out for me and then we'll proceed with the Solicitor
on that one,

MR. McCOLLUM: Your Honor, there were -~ as I
understand it, there were a number of search warrants issued
by -- I guess by the Summary Court in the investigation of
this case, and it looks like there were four -- seven seafch
warrants that were issued. They were -~ I believe they were
all issued on the next day after the event, I think April
15th, and they were sought by the affiant detective, Rusty
Crocker, and I think they were -- I notice most of them, if
not all of thém, were signed by Judge Aaron Butler, an Horry
County magistraté.

But just as a beginning place, Your Honor, without
going through the description of the premises sought or to be
searched, the affiant's affidavit basically says that -- and
I'1l read it verbatim, Your Honor, that on April -- excuse
me, that on Monday, April the 14th, 2008, officers with the
Horry County Police Department responded to a shooting

complaint at a residence that is located at ] Barberry

Court in Conway Section of Horry County.
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The responding officers found Mr. Smith lying deceased

t
on the floor of the residence. The investigating officers

have processed the crime écene and conducted numerou% '
interviews, thereby acquiring evidence and statement% @hat
identify Mr. Floyd, Mr. Gause, and Mr. James IV, as herng the
individuals that on April;14th of 2008 forcibly gained ?ntry
to the victim's residenceéand shot and killed Mr. Smitﬂ.
Information and evidence was collected in reference to %his

being the residence of Grégory -- or in this particuLarione,
this is a search of the residence of Gregory Antonio Flbyd,

: b
that it is my understanding, Your Honor, without going 3

through every single affidavit, that they all —-- I think they
1

~all say the same thing, and I would submit to the Court%that

that's simply a concldsioh. E 5
There's no reference:whatsoever or any reason whatéoever
for a neutral and detached magistrate to believe that! there s
probable cause to execute any of these search warrants % Now,
it just simply says that there was a shooting, there Yae a
dead person found, that the crime scene was processed; gut I

don't believe there was one thing processed from that’ crlme

scene that would have led to either —-- either defendantn
} r

detective -- defendant Quentln Gause or Ladorrean Colllngton,

H I
1 1

or any of the others for that matter at that point, so ﬁhe

|
¥ '

only other thing that could possibly even be con51dered

any fashion would be that the police had conducted
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interviews, but there's nothing in here to indicate who the
interview was with, the gquality of the interview, the
reliability of the person being interviewed, any kind of
corroboration of the interview, anything whatsoever, so we
would submit just on the face of the warrant that all of the
warrants are legally deficient and we would move to suppress
any evidence, including any physical evidence that was found,
pursuant to the service of these warrants and the searches
conducted pursuant to those warrants.

THE COURT: All right, very good.

All right, Solicitor.

MS. von HERRMANN: Thank you, Your Honor. With regard
to the majority of these warrants, and when I say the
majority, all with the exception to the defendant
Collington's apartment and cars. Let me just address those,
the -- other than her car and her apartment.

‘Obvicusly the Fourth Amendment guarantées individuals to
be free from search and seizure of their property, but they
have to have stanaing in order to have evidence suppressed,
and in this instance, neither one of these defendants has
standing to assert right of privacy on property that they did
not own, so with regard to the search warrants at - o1d
Bellamy Drive, - 0ld Bellamy Drive, - _Palmetto Street,
. Gilbert Road, - Whittemore, - Grainger l—5, -

Grainge 8, the incident location, and apartment at
g
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w
o .

Crossroads Apartments, neither of these defendants have
'

standing to raise issues with regard to those particﬁlar
} i

search warrants, and so I:would ask for the Court to'r@le on

those search warrants just as a matter of course.

THE COURT: Well, lét‘s ~- let's talk about thaﬁ, Mr.

McCollum. % .

MR. McCOLLUM: YouriHonor, in that particular Qoéion,
and I have copies of the ;ases here that are cited, éh% main
one being State v. McKnight, 291 s.C. 110, and I'm qdoéing -
Your Honor, do you have a copy of that case before you’r’l

THE COURT: You haven't given me one.

MR. McCOLLUM: Hand that up to the Judge. '

THE COURT: Thank yeu. All right, go ahead. E
' l

MR. McCOLLUM: Just  very briefly in just respoﬁse;to

3

that, Your Honor, the -- this issue was raised in State! v.
! i

McKnight, which is a South Carolina Supreme Court case,;and
: !
] ' i
just quoting on the last page -- right above, it says Page

474; On the other hand, tﬁe rights afforded by Section h7—13—

140 are not dependent upon a showing of an expectatlon of

privacy in the searched premises. -

The primary purpose éf the statute is to ensure the
’ b

timely recording of testiﬁony upon which the judicialxofficer
relied, but then dropping down, it says the primary beneflt
of the statute, quote, and I'm quoting this, and they re

quoting the statute, is to the person arrested or searched

I
i
{
%
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Therefore, one contesting the legality of a search because of
a defect under 17-13-140 need only show that the State is
attempfing to introduce the evidence against him, so this
motion, Your Honor, would be against her, Ladorrean
Collington.

This statute énd this case, and the other cases
referenced herein, Your Honor, clearly give the defendant the
right to challenge any search warrant issued pursuant to 17-
13-140.

MR. HAZZARb: The defendant, Gause, would join in with
that motion, Your Honor.

THE COURT: All right, very good.

Solicitor.

MS. wvon ﬁERRMANN: Yes sir, Your Honor, and I think
that what Mr. McCollum has just read to you supports the
State's position. I mean, the case says one who seeks to
have evidence suppressed on this basis must establish that
his own Fourth Amendment rights were violated. It goes on to
say that they are based upon that person's expectation of
privacy.

Neither one of these defendants can possibly have an
expectation of privacy in a residence owned by another
individual. I don't have an expectation of privacy in your
home. You don't have an expectation of privacy in my home,

and the expectation of privacy is based on one's status
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do this. I guess I'm confused because in order to even

within that particular premises. Neither of these déféndants

had a status in these premises and, therefore, no Fodrtﬁ

) . 1
Amendment right to its protection, and also, of course,: in

this case there was no affidavit, which is not the situation
LA
here. ‘ ' ' !

THE COURT: All right. The basis of your arguﬁenﬁ for

the suppression of evidence is that the magistrate did hot

have sufficient information presented or evidence prepebted
' : |
from which the magistrate.could conclude there was probable
l

|
cause, is that right? Cod
] I
| 1

MR. McCOLLUM: Yes, -Your Honor. :

THE COURT: Solicitdr, I think it would have to;bé a
. Lo
different argument than whether or not they have'standi#g

. \ 1
regarding -- clearly they:don't have -any standing regaraing

the premises, that that can't be the basis for either’ i
defendant's arguments, they didn’'t have standing regard%ng

the premises, but what I think the motion is that the§ %re

attacking and as indicated by this case and a couple of
: |

others, and the statute, is that the magistrate must haie the

requisite information in Qrder to issue the search warrént,
. <
and I will allow them to argue that particular point, aﬁd so

I will hear from your witnesses as to the information

|
presented to the issuing magistrate. . %
MS. von HERRMANN: Okay. Your Honor, let me --'l%t me
. l get
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to the point where you have to say that the magistrate didn’'t
have enough information, you have to be -- you have to have
standing to challenge that the magistrate didn't have enough
information, and I believe that his client has standing to
challenge whether the magistrate had enough information on
the warrants with regard to her vehicles and her car, but
according to the case law, unless you have a Fourth Amendment

interest in a piece of property, you can't argue that the

magistrate didn't have enough information, so I'll be happy

to provide the testimony with regard to her residence and her
vehicle, which was consented to actually, but at any rate
with regard to other peoples' premises, those people are
cooperating co-defendants. I can bring thém in here and say,
well, I consent to it. I don't challenge the search warrant,
and it’'s my property, so I don't ---

THE COURT: And I appreciate that. They have made a
challenge under 17-13-140, not under the Fourth Améndment.
They're not making and cannot make a challenge under the

Fourth Amendment. They don't have standing, but as

- indicated, there is a separate right that the Supreme Court

finds in 17-13~140 as stated by Chief Justice Ness in that
Opinion, and I don't see anything where this ruling was
overturned or changed in subsequent decisions of the Supreme-
Court. If you have that, I'll. be glad to look at it, but

what they're saying is the rights afforded to the defendant
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under 17-13-140 are not dependent upon a showing of

expectation of privacy.
1

MS. von HERRMANN: Your Honor, I've got my OfflC

I
here. 1I1'll be happy to put them up. : '

LS

RS () N,

THE COURT: All rlght It just says the purposelof the

l

statute is to ensure a tlmely recording of the testlmony

The primary benefit of the statute is to the person %rﬁested
or searched. One contest%ng the legality of a search bgcause
of a defect under the statute need only show that thé Skate
is attempting to introducé evidence against them, sozth%t's

-- that's --- ? 'i ;
MS. von HERRMANN: All right. Well, we can go th%ough

some of these. With rega?d to the search warrant for; _

0ld Bellamy Road, there wés no evidence collected there;
THE COURT: All rigr’_lt. | '
Ms. von HERRMANN: . [l]. no evidence collected.
THE COURT: All rlght, very good. I
MS. von HERRMANN: - Gilbert Road no ev:.dence

|

i

|

{

I

%

|

i

|

collected. ¢
: |
THE COURT: All right. i

]

MS. von HERRMANN: . Whittemore Street, ev:Lciencér
collected the State doesn’ t intend to use.

THE COURT: Very good.

Ms. von HERRMANN: [} Grainger Road Eff, I may use

!

some evidence that was collected there, so we'll do tbaﬁ one.
- !
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THE COURT: All right.

MR. McCOLLUM: Your Honor, may I have the address
again, please? .

Ms. von HERRMANN: [} Grainger Road, |5 and 8.

THE COURT: All right, very good.

MS. von HERRMANN: 'The incident location, certainly
intend to use the evidence collected there.

MR. McCOLLUM;: What's the address of the incident
location?

MS. von HERRMANN: Greg, come on.

THE COURT: Mr. McCollum, you don't know where the

‘matter took place?

MR. McCOLLUM: I think it's on Barberry Road, but I'm
just -- we're on the record, just to be clear.

MS. von HERRMANN: - Barberry Road.

MR. McCOLLUM: I was thinking it was 1742 -- [l

MS. von HERRMANN: With regard to her -- Ms.
Collington's apartment, there was no evidence collected
there.

THE COURT: All right, very good.

MS. von HERRMANN: I believe there was evidence
collected on one of her vehicles, but not the cher.

THE COURT: Okay.

MS. von HERRMANN: And then with regard to Apartment

-, that -- we did collect evidence there which the State




10
11
12
13
14
15
16
17
18
18
20
21
22
23
24

25

127

. 42
DAVID RUSHTON CROCKER -~ DIRECT BY von HERRMANN

intends to use. : {
THE COURT: All right, very good. All right, soi~- yes
Ma'am? i . : %
MS. von BERRMANN: :Tﬁe State calls Rusty Crockeri
THE COURT: All riéht, please come around to be éworn.

1
! |

DAVID RUSHTON CROCKER, being first duly |sworn,

states as follows:

!

. f
I

DIRECT-EXAMINATION BY MS.. von HERRMANN: ;

' _ I
Q. Detective Crocker, how were you employed on April the
14th of 20082 _
oo
A, I was a detective in the Property Crimes DiviSidn of

the Horry County Police Départment. !

Q. And as part-of your job"as a detective there, would

you from time to time go and obtain search warrants in cases?
. 1 |

¢

A. Yes. ' g
P

Q. And did you have the opportunity to obtain a seafch
oo

warrant in this case on a residence located at 7 -- excpse

me, [} Palmetto Street in Conway?

e — e —

that you took to the Judge that night?

A. Yes.
Q. All right, and is that the home of the co-defepd?nt in
this case, Donell James? | {
A. Yes. : l'i
Q. All right, and do you have a copy of the affidav#ts
]
|
I

A. I do.

i
|
!
|
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.
i@: 1 Q. All right, and do you remember or can you take a look
s 2 at your affidavit and see what time the Judge signedhthat
L 3 | affidavit?
" 4 A. It was about 5:10 in the morning.

5 Q. Okay, so you probably remember that late night?
n 6 A. Not very well, but I do remember being at the Judge's
f7 7 home.
- 8 Q. All right. Can you tell the Judge, please, what your
{j 9 probable cause was, what you told the magistrate that
';ﬁ 10 evening?
:w; 11 | A. I was célled late during the night to assist the
(v 12 Violent Crimes Division in a murder that had occurred the
f? 13 previous day or sometime during the day before. When I
| L 14 arrived at the Police Department, I was briefed by Detective
{”? 15 Neil Livingston and Detective Darrell Williams that an
N 16 interview had been conducted with a co-defendant and she
ti 17 provided information as to the identity of persons involved
o 18 in the crime, specifically listed as Mr. Gregory Floyd,

i

. 19 Quentin Gause, and Andrew James IV.
j} 20 Detective Williams advised me' that he had done research
i; 21 via D.M.V. and other records and he had obtained several
’fj 22 addresses that the defendants may be located at. T then,

23 with the assistance of Detective Livingston, typed up the
; 24 search warrants. I went to the Judge's residence. I met him
aj' 25 that morning, advised him of the probable cause section of
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CROSS BY McCOLLUM ‘

and that the basis for the warrants was that these
residences, specifically this residence listed in the
warrant, was a location where one of the identified |

individuals may be staying. ’

MS. von HERRMANN: Thank you, Detective Crocker.

Please answer any questions Mr. McCollum has. !
THE COURT: All rig:ht, Mr. McCollum. 3
MR. McCOLLUM: May it please the Court.
THE COURT: Yes sir,

CROSS-EXAMINATION BY MR. McCOLLUM:

Q. How are you doing, Detective Crocker.

A. Fine, sir.

Q. In regard to the witnesses that provided the

information for this particular search warrant and -- is

e e m - P e A= n = ———————m = et

there anything -~ does thé search warrant have any kind] of

police report number or aﬁything on it, in other words ro

identify it other than the address at Palmetto Street? |

A, Are you asking if it has a specific case number

attached to it? : s

search warrant, 1is there ény ~-- is the best way to
distinguish it that it's for - Palmetto Street?

A. Yes sir.

{
1

b

i

. |

0. Yeah, like in other words when we're referring't# the

: |

i

|

f

1

i

Q. So there's really riothing on it to indicate thatiit's

t
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separate from anything else other than the address?

A. No sir. They each have a different address on them.
Q. Okay, and all of these warrants were prepared the same
morning to your knowledge?

A. Yes sir.

Q. And someone in your department typed thém?

A. Myself and Detective Livingston.

Q. Typed the warrants, and are all the warrants identical
except for the description of premises to be searched?

A. Yes sir.

0. So every single affidavit is exactly the same?

A. Yes sir.

Q. And I think there were seven or —-— seven or eight
search warrants?

A. There's seven, yes sir.

Q. There's seven search warrants?

A. Yes sir.

Q. And they. were typed on a word processor or a computer
as we call it?

A. Yes sir.

Q; And so then was all the information that was gleaned
for each search warrant just simply copied and pasted into
the other documents? ‘

A. Yes sir, because each residence, the same exact thing

was being looked for at each individual residence. We were
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™
[+))

looking for those particﬁlar individuals, and as the! }

individuals were believed to be at those possible locations, .
there may be evidence of ‘any type of crime there with them.

Q. So in terms of this particular one, this affidaﬁit is

exactly the same as the other six?

i
i
1
b
I
I
}
I
1
1

A. Yes sir. : ;

Q. Yet each search warrant was for a different p¥e@ises?
A. Yes sir. ' i i

0. And. you -- you bel;eved or thought that you migﬂt find

. |
-~ what is the defendant's name, Donell James? i
[ |
. Do
A. Yes sir, one of the defendants. i
i

: L
Q. This particular search warrant was for a dwellﬂng

that you believed that heioccupied? E

indicate that it was his ;esidence?

A, Well, it was eithei his or one of his family memFers.
Q. Okay. Did you have any information that it was his

Ll ‘
residence? : i
o
A. I don't recall. i
- D
Q. Did you tell the magistrate anything that would |
1} i
f
|
1

A. I indicated to the'magistrate that the interviewﬁng
. Do

officers had obtained information that any of the threel

subjects may be located at these residences due to fami@y

members or friendly connec¢tions.

Q. So they may be located there or may not?

A. Yes.

e — i o .

S
[

.
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0. Did you provide the issuing magistrate any information

that you had a witness that saw the individual inside the

residence?
A. No sir.’
Q. Did you have a witness that indicated ---

MS. von HERRMANN: I'm going to object. This isn't a
discovery hunt here. I mean, I think he's provided ---

THE COURT: I appreciate that, but I'll allow you to
explore it a little bit further.

MR, McCOLLUM: Thank you, Your Honor.
Q. Did you have any information that the defendant
actually lived there?
A. No sir, not that I recall.
Q. In terms of the interviews that you say were
conducted, do you know what individuals were interviewed by
Detective Livingston and Detective Williams?
A. To my understanding, I don'£ remember exactly which
one interviewed. I know that Detective Williams was privy to
the information or sat on the interview with Ms. Smith, and
that was where the information was obtained in reference to
these three individuals that they were looking for.
Q. Did you have any -- did you, yourself, have any
information as to the reliability of the information provided
by Ms. Smith?

A. No sir, only what was passed on to me.
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i

J A,

Q. Did Detective Livingston or Detective Williams E

t

indicate to you any infofmation that you could then feiay to
' P
the issuing magistrate that Ms. Smith had any reason{td be

considered reliable? ‘
A. No sir.

Q. Did Detective Williams or Detective Livingston iive

you specific information saying that what Ms. Smith said was

corroborated? . ' : l
A. I don't recall, no' sir. O
: Co
Q. Did you have any sbecific information yourself t%at
i t

there was some reason, soﬁe inherent reason, that yoq w%uld
find evidence of this particular crime inside that résiﬁence?
‘ ]
. ]
A. The only reasoning!that was passed on to me was Fhat

was instructed to me by tﬁe officers. I don't have any|first

: -
infor- -- firsthand information about the interviews brihow

‘ {

B 1
the information was obtained. !

Q. Okay, and so it's safe to say that you had soméw@at
’ !
i
H

limited information, right?
3 !

A. Yes. : i

Q. And if you go -- yéu say you went to the Judge}s
house? I |
A. Yes, to the Judge'é residence. b
Q. And that was His Honor, Judge Aaron Butler? i

A. Yes sir. |

Q. And he's a magistrake here in Horry County, right?

— ] —- [= -
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A. - Yes sir.
Q. And normally presides at J. Reuben Long Detention

Center, right?

A. Yes sir,

Q. Which is our county jail, right?

A. Yes sir.

Q. And as to this particular warrant issued at [}

Palmetto Street, did the Judge ask you any questions

specifically on this warrant as to the information?

A, He just asked about the specific addresses on each
one.
Q. So just talking about. this particular warrant, the

only question the Judge asked you &as about the address for
the search warrant? |

A. That was the only question he asked, yes sir. I
volunteered to him that the information had been obtained
from the detectives, again that these subjects were possibly
located at any of these residences.

Q. And then he signed that warrant and the other warrants
as soon as you presented them?

A, Yes sir.

Q. About how long -- and I don't know -- there's some
notations on the warrant in terms of the time and date. You
have a copy of the warrant, right?

A. Yes sir, I do.
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:
H

Q. If you look at the warrant itself, can you deﬁefmine
from these notes what time it was when you went to mee@ with

Judge Butler? ' |

A. Each of the -- this individual warrant says 5£1q A.M.
0. 5:10 A.M.? ; | ! 2

A. Yes sir. % ; %

0. Okay, and then on %his particular warrant, thér% was a

H i

return that was filed subsequent to the search,;right?i
A. Yes sir.

Q. And the return lisfs evidence that was sgized‘orlfound

at ] Palmetto Street? o ‘

A. Yes sir.

r

. \
0. And the return indicates that -- I think it says

Number 10, one zero, and then it has a small n and a Small e,
\ |

right? : ; %
A. - Where are you refeéring to, sir? ! g
Q. I'm sorry.\ Do youihave the return for the searcﬁ
warrant? :
A, Yes sir, I have the return. ‘ é
Q. And does it indiCaﬁe that -- is that 1 and then f'

spelled out one, or is that a ten and an n.e.? .
i i

A. I didn't type that, but it's a Number 1 identifyﬂng
the numeral, and then speliing out one. It's not ten. ‘ .

K {
Q. Thank you, so it's one shotgun shell, green plastic in

color?

B it
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A. Yes sir.

Q. One spent round casing?

A. Yes sir,

Q. One bullet?

A. Yes sir.

Q. And one plastic bag with many bullets in it?

A. Yes sir.

Q. And that was what was seized from the place on -
Palmetto Street, right?

A. Yes sir.

Q. Did you, yourself, go on the search warrant at
Palmetto Street?

A. Yes sir, I did.

Q. And was the defendant, I think Donell James, was he
present? |

A. No sir.

Q. When you went to the residence, did someone open the

door and let you in?

A. I don't recall.

Q. Do you know if the door was forcibly opened?

A. I do not believe it was, no sir.

Q. Do you know if anyone in the residence consented to

the search?

A. I don't recall. TIt's been three years. I don't

recall.
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Q. All right, so you don't have any information that
anyone consented to the séarch? o
A. No sir, not to thi; residence. %
Q. And as to the sear?h warrant, what you've told ug here

today, this morning, is all the information that was .
available to Judge Butler-at the time that you met with; him

at 5:15 A.M. on April 15th, --- i

0. —— 20087 i

i
2
A. Yes. : ' %
|

A. Yes sir. .
MR. McCOLLUM: Thank you, sir.
That's all I have at:this time, Your Honor.

THE COURT: Mr. Hazzard.

MR, HAZZARD: No questions,
THE COURT: All right.
Any redirect, Solicitor?

MS. von HERRMANN: Just a couple of questions, Yo

r
" Honor.
REDIRECT-EXAMINATION BY MS. von HERRMANN:
Q.. With regard to thap search warrant, you -- you talked

with the other detectives involved in this case, is that

correct? ;

MR. McCOLLUM: Objecfion; leading, Your Honor.

much.

|
THE COURT: I'm going to allow it. Thank you very
|
i
}
1
t
|
'
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about it, in addition to the information contained here in
the affidavit, you told him specifically that you were
looking for not only evidence, but particular individuals?
A. Yes, the three individuals listed on the warrant.

Q. And those individuals would be individuals who were

suspects in a murder case, ---

A, Yes.
0. " -—- is that correct?
A. It is correct.

DAVID RUSHTON CROCKER - REDIRECT BY von HERRMANN >3
A. Yes.

0. And were you aware of the situation generally that was
taking place?

A. Yes.

0. And this was a murder case?

A. Yes.

0. There were a lot of different detectives involved in
this case, were there not?

A. Yes.

Q. And so before you typed these affidavits up and took
them to the magistrate, you had general information about
.witnesses who had been interviewed, that there was a dead
body at the scene, and those type -~ that type of
information, is that correct?

A. Yes.

0. All right, and when you went to talk to Judge Butler
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CROSS BY HAZZARD i
Q. And when you haveia suspect in a murder case, i%'s
pretty important that yod catch those people pretty Quickiy,
isn't it? i ' %
A. Yes. | é ‘ %
Q. And so —--- i
MR. McCOLLUM: YouriHonor, I know you ruled, bﬁt%I
would just like to object'to the leading one more tiﬁe.
. THE COURT: Very gobd. I'm going to alloé it. fhank
you very much. ! |
Q. And so you did provide him with the information [that
these were individuals whb were wanted in that partidular
type of case, is that cor%ect?
A. Yes, I did.
MS. von HERRMANN: i don't have anything further,! Your
Honor. i ' :
MR. HAZZARD: If I might with regard to that, Your
Honor. ‘ ' i '
THE COURT: Yes siri :
CRQSS-EXAMINA&ION BY MR. HAZZARD: g
Q. Sir, you indicated;that the information that you

received from Detective Livingston and Detective Williams was

with regard to their apparent interrogation or discussion

with a Ms. Smith, is thatzcorrect?

A.

Q.

Yes sir. : -

Okay. Anywhere in %he search warrant does it in§icate
' i

-
|

)
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BY THE COURT

Ms. Smith by name on the affidavit?

A. No. She's not identified by name, no sir.

Q. Okay, and did you mention Ms. Smith by name to

Magistrate Butler?

A. I don't recall mentioning her by name, no sir.

Q. And if you didn't recall mentioning her by name, then

I'm pretﬁy sure that you did not give Magistrate Butler any
particular information about Ms. Smith that would indicate
her credibility or reliability, did you, sir?

A. No sir.

MR. HAZZARD: All right, thank you. No further
questions.

THE COURT: Could I ask you, sir, the érime is alleged
to have occurred on April 14th of 2008, and that the victim
in this matter, Mr. Allen Smith, did die by means of a
shooting on or about Abril 14th, 2008. What was the -- you
told me the time. What was the date that yoﬁ appeared before

Judge Butler?

A. It was the next morning, Your Honor, the morning of

the 15th.

THE COURT: The morning of the 15th, so at five -- was

" it -~ you said 5:107?

A. Yes sir.

THE COURT: 5:10 in the morning, basically the early

morning following the murder ---
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u
23]

A, Yes sir.
THE COURT:
A. Yes sir.
THE CbURT:

--- of Ehe -- of Mr. Allen Smith?

! 1
1

: ! '
And, again, as I understand it, the purpose

of the searches was originally identified to seek indiqiduals

believed to ~--

committed this
A. Yes sir.
THE COQURT:

: i
who were at large who were believed to have
|
[

murder? . |

And that is the primary reason thaﬁ you

were seeking to go into and go to these residences or places?

A. Yes sir.

THE COURT:

Anything else from the State?

MS. von HERRMANN: No sir, Your Honor.

THE COURT:

MR. McCOLLUM: No questions for this witness, Your

Honor.

THE COURT:

Anything else, Mr. Hazzard? Ty

MR. HAZZARD: No, Your Honor. .

THE COURT:

Further presentation by the State?

All right, very good.

Anythiné else, Mr., McCollum?

All right.

All right, you may step down, sir.

MS. von HERRMANN: Ybur Honor, not on that partic@la
residence. !
. . '
THE COURT: All right, very good. Well, let's --and

i
!
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that residence, again, was the Grainger Road ---

MS. von HERRMANN: No sir. That's - Palmetto
Street. |

THE COQURT: Oh, I'm sorry; - Palmetto.

Any further arguments you want -to make, Mr. McCollum,

any legal arguments you want to make at this point in time?

MR. McCOLLUM: Yes sir, Your Honor. 1I'd like to hand

up State v, Johnson. State v. Johnson, Your Honor, 302 S.C.

243, a 1990 South Carolina Supreme Court casé. Also, State
Y. Smith, 301 S.C. 371 -- 301 S.C. 371, a 1990 South Carolina
case which deals with affidavits, Your Honor.

THE COURT: All right, very good.

MR. McCOLLUM: Your Honor, one of the cases, the
briefer case, the shorter case, which is State v. Smith, just
deals with an affidavit that is defective on its face.
Basically the case says an affidavit must contain sufficient
underlying facts and information upon which a magistrate may
make a determination of probable cause, and it cites
State v, Viard. I think it's pronounced Viard or Viard, 276

S.C. 147.

The case goes on, Your Honor, to say mere conclusory
statements which give the magistrate no basis to make a
judgment regarding probable cause are insufficient. His
actions - this is a quote from Illinois v. Gates, which is

obviously a U.S. Supreme Court case dealing with search
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warrants. His actlons cannot be a mere ratificationiof'the

. ; }
bare conclusions of others, and then this case goes on {to say

here the affidavit sets forth no facts as to why the police
: !

i

{

believe that this particuiar defendant Smith robbed th%

Master Host Inn. Although the record reveals the polic%
relied upon the informatipn from an informant, there's %o
indication that this factiwas made known to the magiétrgte or
the magistrate made any determination of the informaﬁt's
reliability.
As to, Your Honor, tﬁe other case, State v. Johnson, 302

S.C. 243, on the third paée of what I provided to the Court

and to the Solicitor, thefe's in this particular case.tFat -

at the last paragraph the%e in the middle, it says wifhéut
any information concerniné the reliability of the informant,
the inferences which led éo the complaint would not be drawn
by a neutral and detached;magistrate as the Constitution

requires. In other words, the police officer in this

particular case ~- they détermined the police officer:m§de
the determination and the magistrate simply signed 6ff én it.
Very briefly, Your Hénor, I think that clearly aé to
this particular search warrant, based on the testimony f#om
Detective Crocker, under the line of cases, Your Honor,tand
the law as it stands, I thﬁnk that the search -- fhe evidencg
obtained as a result of thke search should be -- clearly

should be suppressed and that the affidavit and the seanch
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warrant is deficient on its face, and also based on the
testimony of the detective, Your Honor.

That would be the Defense's showing.

THE COURT: = All right.

Mr. Hazzard?

MR. HAZZARD: Your Honor, we would simply join in with
the argument made by Counsel so as not to belabor the pointp

THE COURT: All right.

Solicitor?

MS. von HERRMANN: Thank you, Your Honor. I think
those two cases are distinguished in a number of ways. One
of those cases, the Johnson case, is that that's a
tréfficking in cocaine case where they are.dealing with an
informant who gave information about some drug use. Clearly
it's not the situation that we have here, and with regard to

the Smith case, in that case the affidavit, the Court says,

contained no facts, no facts, as to why the police believed
that -Smith robbed the Master Host Inn, and I think if you
look at the affidavit in that case, it's pretty clear.
There's no mention of any reason why they would believe that
that evidence could be found in that particular hotel room,
but in the instant case, we have an affidavit which contains
a number of items in here.

It contains the location of the residence. It contains

the fact that there was a body found. It contains what the
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crime is. It contains tﬁe fact that the crime scene.hds been

!
processed. It contains the fact that there have been a

number of interviews conducted. The detective testified he

was aware that these inteiviews were being conductedla&d that

as a result of the intervﬁews being conducted, there ‘were

specifically identified individuals in this case, Mr. Floyd,

Mr. Gause, and Mr. James, - who were being sought in connection

with that case.

i

He testified that thé officers ran information with

regard to driver's license and those types of things,: c
with some addresses where:these people may potentially
and that the -- for that reason they had probable cause

present to the Judge to obtain these search warrants,- ai

clearly they went to the judge and the Judge felt at that

time based upon the affidavits given and the testimony

provided by the detective that there was probable cause
. 1
get the warrant. : !

came up

be,
to

nd -

to

Just for the record, :I know I'm not telling the Court

anything that the Court ddesn't already know, but probable

cause doesn't mean absolute certainty, and there's no'way

that a Judge can know with absolute certainty whether someone

will find or will not find an individual or evidence in
!

a

specific location, but when the -- when there is a level of

specificity provided, which has been provided in these

particular warrants, I don't think that there would be 4ny

I}
£
|

o

e e e
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COURT’S RULING
problem with that magistrate finding probable cause.
THE COURT: All right, very good. I don't know that
it's specifically made a part of your motion -- do you have a

copy of that affidavit, Mr. McCollum, that you are attacking?

MR. McCOLLUM: Yes sir, Your Honor.

THE COURT: All right. Do you want to hand that to the
Court Reporter and have her mark that as an exhibit?

MR. McCOLLUM: Yes sir. Is this Court's Exhibit Number
1, Your Honor? |

THE COURT: It's your motion. It would be your exhibit
for the purposes of this motion.

MR. McCOLLUM: So Defendant's Exhibit Number 1?

THE COURT: Defendant Collington's motion.

MR. McCOLLUM: I'm sorry, Your Honor. Defendant
Ladorrean Collington's Exhibit 1.

(SEARCH WARRANT (] PALMETTO STREET) MARKED AS
DEFENDANT'S (COLLINGTON) EXHIBIT NUMBER 1.)

THE COURT: All right, it is clear that a magistrate
may_issue a search warrant only upon a finding of probable
cause. This is pursuant to Code sections, and state law, and
the South Carolina Constitution.

The affidavit must contain sufficient underlying facts
and information upon which the magistrate may make a
determination of probable cause. For an affidavit in support

of a search warrant to show probable cause, it must state




I \-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

t
1
1

62
COURT’S RULING

147.

facts so closely related to the time of the issuanceio the

warrant to justify a finding of probable cause. '

|
|
|
|
|
!
£
|
!
}

The magistrate shoulﬁ determine the probable causé‘based

1
on all the information available to the magistrate at &he
: ) \
time the -- at the time the warrant was issued, and ag%in,
: |

the basic test in totality and circumstances, the test yas

: ; S
originated by the U.S. Supreme Court in Illinois v. Case --

Gates, I'm sorry, Illinoié v. Gates, a 1983 decision of| the

U.S. Supreme Court.

The task of the issuing magistrate is simply to hake a
practical, common-sense décision whether given all the |
circumstances set forth iﬁ the affidavit before him, ;
including veracity and baéis of knowledge of persons
supplying hearsay informaéion, there is a fair probabillty
that the contraband, or e&idence, or persons will be #ound in

b

a particular place. '

Using thosé standards, and there is any number of cases

-- I've picked one, State &. Bowie, 600 S.E.2d 112, aﬁd any
number of other South Caroiina Supreme Court decisioné Jr
Court of Appeals' decision?, including, but not limited ito --
and State v. Rutledge, a,2b07 decision, and again, there's

any number of others at the South Carolina Supreme Court} and

Court of Appeals, I do find that there was proper and

sufficient evidence presented to the magistrate at the tlime

L
so that he could make an independent decision and could %
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properly find that there was probable cause to ekecute'the
search warrant based upon'the information.set_foith in the
affidavit, as well as the circumstances of the particular

crime that were relayed, the closeness in time of the crime

and the search warrant that the officers were seeking the

- persons alleged to have committed the murder who were not in

their custody and were at large at that point in time.

With all of that, I would respectfully decline to grant
the motion to suppress the evidence in this particular search
warrant.

All right, let's go to the next one.

MS. von HERRMANN: Your Honor, that would be-
Grainger Road, Apartment l}s, -

THE COURT: - All right.

MS. von HERRMANN: --~ and the State would call
Detective Rusty Crocker again.

THE COURT: All right.

Please come around and be sworn.

In the meantime, Mr. McCollum, if you can locaté a copy
of that affidavit that you're attacking,

DAVID RUSHTON CROCKER, being first duly sworn,
-states as follows:
DIRECT~EXAMINATION BY MS. von HERRMANN:
Q. " Detective Crocker ---

THE COURT: Hold on one second, Solicitor, until the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

l
l
|

{ . 64
DAVID RUSHTON CROCKER - DIRECT BY von HERRMANN |
, |
I

Court Reporter marks thaé document, please. %
(SEARCH WARRANT (- GRAINGER ROAD, APARTMENT '—5‘)
MARKED AS DEFENDANT'S (COiLINGEON) EXHIBIT NUMBER 2.)
THE COURT: All right, go ahead, Solicitor.
MS. von HERRMANN: %hank you, E
Q. Detective Crocker,iI know I've just dsked you these

questions, but just for the record, let me do that adain. On

April the 14th of 2008, how were you employed? i

A, I was employed as a Property Crimes detective inj the
Property Crimes Unit of the Horry County Police Department.
Q. And did you have oécasion or do you have occasion

during the course of your;duties to take search warrants to

magistrates to have them %igned?
A. Yes. .

Q. And did you have oécasion on April the 15th ofIZéOB to
take a search warrant to Qudge Butler with regard to é

location at- Grainger :Road, Building ', Unit 57

A. Yes. ;

Q. And do you have a éopy of that search warrant %nifront
of you?

A. Yes, I do.

THE COURT: Why don'i we use the one that was marked if
we could. Let's use that one and make sure that we're Jll

talking about the same -- the same document. !
i
. ’ t
Does everybody have a copy or we don't have a copy?

|

t
1
]
|
{
{
!
i
'
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MR. McCOLLUM: I gave up my copy, Your Honor.

MS. von HERRMANN: I'm going to hand him a copy of
what's been marked ---~

THE COURT: Ckay, do that, and if it's the same, then
Mr. McCollum can retrieve the exhibit for now.
Q. Defendant Collington's Number 2, I just ask you to
take a look at that, if that is the same document you were
just looking at?
A. It is.
Q. And with regard to - Grainger Road, that would be

the residence of Gregory Floyd, is that correct?

A, Yes.
Q. All right, and you _—
THE COURT: I'm sorry. Mr. McCollum, do you -- you can

go ahead and get that back for now, and just make sure the
Court Reporter gets it.

And you have a copy of that, and it's an exact copy of
what yoﬁ have, correct?
A. Yes sir.

THE COURT: All right, go ahead, Mr. McCollum.

MR, McCOLLUM: And he has a copy?
A. Yes. | '

THE COURT: Yes, so you can use that one right now, but
just make sure it gets back to the Court Reporter.

All right, go ahead.
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CROSS BY McCOLLUM .,

MS. von HERRMANN: .Thank you, and just by -- if I may, ‘;
Judge, just incorporate by reference his testimony from the ;
search warrant located at Il Palmetto Street. ! L
Q. Was the informatioi_n that you provided Judge Butlier in ;_i
this case with regard to i,search warrant fox Building' -
! )

unit S, [} Grainger Road, the same as in the other? {_J
A. Yes. 5 -
Q. And specifically w{Lth regard to this particula"r Learch E*(
warrant, you gave him infbrmation that you were looking} for ,',
Greg Floyd, Quentin Gauseé and Andrew James? j
A. Yes. ; L
0. All right, and do i(ou know whether arrest warrént;s had ﬁ)
~actually been issued at this tihe for those individuals?
A. I don't recall. I%don't recall. u
Q. Would the facts and circumstances in this caselbié the u
same as the other? ' | L
A. They're identical. i‘m
MS. von HERRMANN: Thank you. I don't have anything. j]
further. . : 1‘ .,;
THE COURT: Mr. McCéllum. i }”]

MR. McCOLLUM: May ﬁt please the Court. .

THE COURT: Yes sir. ; :J
CROSS~EXAMINATION BY MR. McCOLLUM: -
Q. Detective Crocker, ithis search warrant is for Buillding 1*!
B ounit 5, at [l Grainger Road? | | (-{
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A. That is correct.

Q. And this warrant was signed by the Judge on April the
15th, 2008?

A. Yes sir.

Q. And that was Judge Raron Butler, who is the local
Horry Couﬁty magistrate judge?

A, Yes sir.

Q. And this one indicates, if you look at your copy —-
you have a copy, right?

A. Yes sir, I do.

Q. Or if I can show this, the actual exhibit, on the page

that indicates where the affidavit is, it has a time down

here?

A. / 8:45.

Q. 8:45 A.M.?

A. Yes sir.

Q. And what's the significance of that 8:45 A.M.?

A. We went back to the Judge's residence again to obtain

these other warrants, or this other warrant, excuse me.

Q. Okay, so the testimony earlier when you had gone to
the Judge's house at 5:15 A.M., your testimony is that after
5:15 A.M., at some point you left the Judge's residence?

A. Yes.

Q. And at some point later that same morning, you,

yourself, returned to the Judge's residence?
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A. Yes sir.
Q. And the affidavit ~- and you're the -- what, fhé
affiant, right?
A. Yes sir. 5 ; i
Q. And it states thatithe police responded to a éhéoting,
right? |
A. Yes sir. . :
0. And it states that%the residence is located at h
Barberry Court in>Conway?%
A. Yes sir. | .
Q. And that the policé had processed the scene, right?
A. Yes sir. |
Q. And they had conduéted numerous interviews?
A. Yes sir. 3 .

. i
Q. And your statement;to the Judge is that they had
acquired evidence that idéntified Mr. Floyd, Mr. Gause, [and
Mr. James as being indiviéuals that on April 14th, 2008,
forcibly gained entry-to the victim's residence and s#ot and
killed Mr. Smith? o S
A. Yes. 1
0. Did you tell the Jﬁdge at that moment, sitting:in his
‘—— was hg at his house or Qas he at the jail?
A. He was still at homg. ;
0. And did you tell th? Judge at that time what e%iqence
you had that identified Mr. FloYd, Mr. Gause, and Mr.lJémes?
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A, Yes sir.
Q. And what was that evidence?
A. The statements that were provided by Ms. Smith during

her interview with the officer.
Q. So you said Ms. Smith -- is it fair to say you said

the exact same thing you said earlier that morning ---

A. Well, --—-
Q. --- at 5:15 A.M.?
A, -—- a defendant, that a defendant -- the same

statement from before, that a defendant had identified these
people and that we had obtained these addresses to go along
with the one from Palmetto Street.

Q. And that's all you told the Judge?

A. Based upon the original statement that I had just left
him from three hours earlier, yes sir.

Q. Did any of the.other officers of the Horry County
Police Department or any other law enforcement officers, did
you call them while you were sitting with the Judge? -

A. | No sir.

Q. Did any of them come inside and talk to the Judge as

well as you?

A. I don't recall.

0. Did you -- did the Judge call anybody and ask any
questions?

A. Not that I recall.




7 hY

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

:
i : t

. : 70
DAVID RUSHTON CROCKER - CROSS BY McCOLLUM

Q. - When you mét with -the Judge at his house, waéiamybody
else in the room? |

A. Not that I recallf

Q.- Okay.' The actual ?ffidavit says sworn to andl

1

subscribed before me this%lSth day of April, 2008, so this is

' |
a sworn affidavit, right?

A. Yes sir. ‘
Q. Did you do anythiné in order to be sworn? 1
A, Was sworn in. ; :
Q. Can you say how thét happened or exactly'whati
happened? : ;
A. He asked me to raiée my right hand and‘did I.sﬁe%f to
the testimony in the -- céntained in the affidavit, ahd! the

testimony I gave him was the truth and nothing but the %ruth.
Q. About how long do fou think, if you can'rememb?r, were
you at Judge Butler's residence on this particular warrant,

and that being the one atjjjj Grainger Road?

A. I don't recall.

Q. Could it have been five minutes? ' l E
A. I don't recall.

Q. At the.time that yob went in there -- would thé
warrant itself consist of %- not including the return, the

warrant itself consists of three pages, right?

A. Not including the réturn, yes sir.

, [
Q. And do you remember walking in the Judge's house bnd

i

T
LN—

: |
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greeting him and talking to him?

A. Vaguely, yes sir.

Q. And do you remember if you had any other warrants with
you at that time at 8:45 A.M.?

A. - I don't recall.

Q. Do you rgmember where the Judge was when he actually
signed the warrant?

A. I believe we were in his dining area if I remember
correctly.

0. And when you handed him thé»search warrant, and then
you say you were sworn in by him?

A. Yes.

Q. And at that point he signed the warrant and you left,
right?

A. Yes.

Q. Did he read the affidavit in your presence?

A, Yes.

Q. ‘Did he ask any questions about it?

A. I don't recall. I seem to recall a question about
these addresses being basically related to the same as the
Palmetto Street address.

Q. And that's all that transpired while you were with the
Judge? -

A. To the best of my knowledge, yes sir.

- Q. Now, you have a copy of the return?
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Yes sir, I do.

A. : _

Q. Which I believe was filed April 15th, 2008, at around
-- it says around, I think, ten —- ten o'clock, 10:00 A.M.,
right? % ‘

A. Yes sir. :

Q. And in that returni it says they found twentyéfive

live, small ammunition rounds?

A.

Q.

ammunition rounds?

A.

Q.

Do you know what that is?: 3

A,

that search.

Q.

to this. What they collected is not relevant to the val

of the search warrant.

I read it to say twenty-three.

I'm sorry; you're ?ight, twenty-three live, small

Yes sir. i : .

]

One -- is it one P.R., in quotation marks, bape,|bape?

1 .
I -- I don't recall, sir. I did not participate; in
|

But it's a B-A—P—Ei SFA ~---

MS. von HERRMANN: four Honor, I'm just going to object

3

t

THE COURT: I appreciate that, but ---

MR. McCOLLUM: The &nly thing I'm -- may I speak?

THE COURT: Yes sir.,

MR. McCOLLUM: The &nly thing I'm trying to do,iYéur
| |

Honor, is just so when -- the record is clear what evidence
. : |

we're talking about for a barticular search. That's alﬂ I'm
, ! |

idity

|
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trying to establish.
THE COURT: All right, very good.
Q. . So it's the B-A-P-E, I think SFA brand shces, which

are green, blue, and yellow?

A. That's what's written there, yes sir.
0. And then a Beretta -- I can't read -- it's
something ---

MS. von HERRMANN: Greg, if you want to mark the
return, I don't have any objection to that.

MR. McCOLLUM: That's a part of it. I just want to run
through ---
Q. A Beretta pistol, silver ---

THE COURT: What page of the document is that?

MR. McCOLLUM: It's the fourth page, Your Honor.

THE COURT: All right, of what exhibit?

MR. McCOLLUM: It's Exhibit Number ~-- Defendant's
Exhibit Number 2.

THE COURT: All right, so just ask him if that's the
return, would you?
Q. " Is this the return for that warrant?

THE COURT: Hand it -- well, he's got to look at it.
Hand it to him. You've got the exhibit in your hand.

MR. McCOLLUM: I think he has a copy as well.

THE COURT: I know, but you have the exhibit.

Q. Please look at this.
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A. Okay, sir. Yes sir, that appears to be the return. I

did not take the returns ‘back. I can't swear out the warrant

i .
and take the return. ;

Q. But just to indicate on the record what's on the
return. %
A. On the return, ——-E '

THE COURT: Again, Mr. McCollum, I can read. It'ls not

necessary. It's an exhibﬁt. Tt's in the record. He said’

that's the return. Please move on. We'll be here three

days. Do you have any other questions?

MR. McCOLLUM: The return —---

THE COURT: The return is in the record. I can read
it. I don't need for you to read it to me. Continue oh.

MR. McCOLLUM: With all due respect, Your Honor, [

wasn't thinking of you.
{

THE COURT: Well, I:appreciate that, but I have' to make

the original decision. I ‘'understand it's going to get

appealed later on, but I ﬁave to make the original decision.

It's in the record. It will be in the .record for appeal

and I can read it. Please move on.

Q. In terms of this pérticular search warrant, this}|

warrant is identical in every way as to the warrant that

testified earlier as to [J Palmetto Street, correct, no

{

difference whatsoever?

A. No sir.

S,

you

B e f— e
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CROSS BY HAZZARD
Q. It was simply in a word processor and you transferred

it to another search warrant and changed the address, right?
That's the only differencé, right?
A. Yes sir, --- |

MR. ‘McCOLLUM: Thank you, sir.
A, -—— as far as the document goes, yes sir.

MR. McCOLLUM: Thank you, Your Honor.

THE COURT:‘ Could I have the original document, please?
A, Yes sir.

THE COURT: Further questions?

MS. von HERRMANN: Nothing from the State, Your Honor.

THE COURT: Further questions, Mr. McCollum?

MR. McCOLLUM:  Not -~ not from this witness, Your
Honor.

THE COURT: Mr. Hazzard?

MR. HAZZARD: Thank YOu, Your Honor.
CROSS-EXAMINATION BY MR. HAZZARD:
Q. All right, Detective, you are a detective, correct,
Mr. Crocker?
A. Yes sir. .
0. Okay. All right, let me ~- let me be clear here.
When you went and talked to Magistrate Butler that morning,
you went apparently sometime shortly after S:OO A.M. and then
apparently went back sometime after 8:00 A.M., ---

A. Yes sir.
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Q. ~--- would that be%correct? l

A. Uh -huh (indicatiné positive) . . i

Q. Okay, and with reg%rd to both of those instanqe% of

speaking with Magistrate ?utler, correct me if I'm wroég.

Basically from what I'm héaring, you proviaed him wiﬁh an

affidavit that said that é crime had occurred, is thét

correct? :

A. Yes. !

Q. That somebody was éead?

A, Yes sir. '

Q. That the police had searched the residence whe}e the

crime had occurred or whe%e the death had occurred?

A. Yes sir. i

Q. That the police had subsequently talked to somé folks?

A. Yes sir.

Q. Didn't name anybody that the police talked to?

A. Not that I recall,;no sir. I don't recall reférring

to her by name. : i : !

Q. But that based upoﬁ talking to some folks, y'ail%felt

!
you needed to search some places and look for Quentin Géuse,_

Donell James, Gregory Floyﬁ, is that correct? L

A. Yes sir.

Q. And that was all the information the magistrafe was
given? . |

A. Yes sir.

JUNDIDEU FySa—
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BY THE COURT

Q. With regard to this particular residence, -
Grainger Road, Number II., any evidence given, information
provided so that the magistrate could make his own practical,
common-sense determination independently as to why there
might be the possibility of finding any of'these three
individuals at that address?
A. That their family members or friendly -- you know,
friends of these people, or that it may be their residence.
Q. Is there information in the affidavit that indicates
that, sir?
a. No sir.
Q. Okay.

MR. HAZZARD: All right, thank you. ©No further
questions.

THE COURT: I got confused on that. Is that what you
told.the magistrate in addition?
A. Well, yes sir, when we presehted'each one. Each
address that was listed was either -- I either -- I told the
Judge this 'is either their residence, the residence of a
family member, or a residence of a friend where we feel like
we may can locate these people that we'fe looking for.

THE COURT: All right, now, so that I can -- I can
understand this, you've got reasons for looking at your
affidavit?

A. Yes sir.
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163

b H

B

|
[

that information didn't come from the witness? That ca

THE COURT: Lookindg at it, and it says reasons;f¢

r

affiant's belief that thé property sought is on the subject

1
premises, looking at that paragraph, all right?

A. Yes sir. : ‘ _ ]

THE COURT: It says that on Monday, April 14, 200

officers with the Horry County Police Department resﬁon

8,

ded to

a shooting complaint at az residence that is located at _

Barberry Court in Conway Section of Horry County. Now,

information did not come from the witness, correct?

A. No sir. That ---'! '

THE COURT: That came from the officers?
A. Yes sir.

THE COURT: All rigﬁt. The responding officers f

Mr. Smith lying deceased én the floor of the residence.

that

ound

Now,

i '
from the officers, correct? ;
A. Yes sir. '

THE COURT: All rigﬁt. Investigating officers
processed the crime scenej conducted numerous interviéw
theréby acquiring evidencé and statements that identifi
Floyd, Mr. Gause, and Mr. iJames IV?

A. I -- that's supposed to be the fourth, Your Hono

5,

ed Mr.

r.

THE COURT: The fourth, okay =-- Mr. James IV, és

the

individuals that on April 14, 2008, forcibly gained entdy to
o

the victim's residence and' shot and killed Mr. Smith.:

N
f
s

i

e

L]

(' ——n

L

[,
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did that infoxmation come from the officers or come from Ms.
Smith?

A. That was passed on to me by the detectives who had
interviewed Ms. Smith.

THE COURT: All right, so that information came from --
through the detectives from Ms. Smith?

A, Yes sir.

THE COURT: All right, and didn't come from any other

source?
A. No sir.

THE COURT: Just from Ms. Smith?
A. Yes sir.

THE COURT: So when it says that the investigating
officers processed the crime scene-and conducted numerous
interviews, thereby acquiring evidence and statements, the
only thing that you're talking about is not any other
evidence, or any other statements, or anything else other
than what Ms. Smith told the_officers, is that what you're
telling me?

A. Yes sir, none that I'm aware of.

THE COURT: All right, and that's what you told the

- magistrate?

A. Yes sir.

THE COURT: That it was a witness? You didn't identify

who it was?
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A. Right.

THE COURT: All riéht, and then it says in addition a

witness has provided information about this address ané then

physically showed officers the address which is where the

suspects and their accomplices are residing? !

A. Yes sir . :

THE COURT: All rigﬁt, and where did that comelfﬁom?
A. That was from the same interview. We —- they ‘were
still interviewing her at the time that we obtained fhe
initial warrant for Palméito Street, --- '

THE COURT: Okay. .
A. -—- and they were étill in the process of their
interview while wé were a# Judge.Butler's residence ébtaining
the first warrants that had that 5:10 A.M. on them.

THE COURT: All rigﬁt, so after the initial one‘fBr

Bl - v=s it [ Palmetto?

A. Yes sir.

: b
THE COURT: All right, after that initial one, did
i : [
detectives develop more information from Ms. Smith, is that
An . -
t
correct?

A. Yes sir.

THE COURT: All right, and that's what this is

ok

l

referring to, more information?

A, Yes sir. The —--

t

[
THE COURT: And obviously then physically showed them
. |
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REDIRECT BY von HERRMANN

this particular address ---
A. Yes sir.

THE COURT: --- where the suspects and their
accomplices are residing. Now, at the time that you were
before the magistrate, did you give any information to the
magistrate about the witness, who the witness was, how the
witness would know Mr. Floyd, Mr. Gause, Mr. James IV, would
know anything about this particular crime? Did you tell the
magistrate anything about the witness?

A. I don't recall, Your Honor.

THE COURT: Okay, so that means you just don't know?
You could have, but you don't know?

A, It is possible, Your Honor. I just don't remember at
this point.

THE COURT: All right.

All right, Solicitor, any questions you have?

MS. von HERRMANN: Yes sir, Your Honor, just a couple.
REDIRECT-EXAMINATION BY MS. von HERRMANN:

0. Let's just talk about, as a practical matter, since
Mr. McCollum hés gone into some detail about this, when you
go to —- let's just say when you take a search warrant to
Judge Butler and you go in and hand him that search warrant,
tell me what -- what generally -- what is the general
procedure when that happens?

A. Generally, you know, you walk in and after speaking to
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- doesn't remember any of tﬁis.

the Judge, exchanging pléasantries for a moment, you explain

to him why are -- you kndw,'Judge, I have a search wartant in

. . ‘ v
relation to a particular wcase, or I have a search watrant.

Q. And let me ask you this, because we're all human. If

you came to me and said, hey, I'm working on this murder

case, I'd probably ask yoﬁ what the murder case was about.

Does the Judge typically ask you ---

MR. McCOLLUM: Your Honor, I'd like to —--

Q. ~~—- what the case is about?

MR, McCOLLUM: —--- interpose an objection about what

typically occurs. The officer has already testified that he

. i
THE COURT: Well, Ifdon't know that he said that.

said that he didn't remember certain things that you asked

him about. I don't know if he remembers this or not.'

He

Solicitor, let's confine ourself to what happened when

he presented this search warrant to the magistrate, what
did on that date and time. Let's confine ourselves to t
Q. A moment ago you said you ex—- —-- you exchanged

pleasantries with the Judge?

A. Uh huh (indicating positive).

THE COURT: You nee& to answer yes or no, please.
A. I'm sorry. Yes. .
Q. And what do you meah by that?

|
A. Just good morning, how are you, that kind of thing.
: )

he

hat.

1
|
t
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Q. And would you have talked to him about the case?
Aa. I'm certain that I would have said something to the
effect of I'm back again. They've gotten some more

information as a result of their interview, so I need another

warrant. It's basically going to be identical other than the
address.
Q. And if you then, according to what you said, were back

again, you would be providing him with some additional
information thaf you had not provided him with on the first
go-round?

A. I would have to provide him with additional
information why I was back with basically the same warrant
for a different address.

Q. And again, the information contained here in the
affidavit is information that you received from speaking with

other detectives that are working on the case, is that

correct?
A. Yes.
Q. And so while you -- you have a -~ sort of a general

knowledge about the case, correct?
A. That's correct.

Q. You're not in the room interviewing that defendant, so
the information that you have is not first-hand knowledge?
A. This was my only contact with this case.

Q. All right, and it's coming to you from a detective,




N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

|
. . 16
: o
. | } 84
DAVID RUSHTON CROCKER - REDIRECT BY von HERRMANN |
RECROSS BY McCOLLUM |
Tt
!
correct? i
' _ to
A. Correct. : b
; -
Q.  And so you may not know every single detail? i
: : |
|
A. Correct. ; }
Q. And you provide the Judge with the informatioﬁ és best
; v
you can? % ’ ! i
A. Correct. i ' '
Q. And then he would iask you questions if he had’
questions? :
. i
A. Yes. A
Q. + All right, and did he, if you recall, ask you any

questions on this particular day?
A. I don't recall any: specific questions. ;
MS. von HBERRMANN: Thank you. I don't have any further

questions.

THE COURT: Mr. McCollum.

MR. McCOLLUM: Just briefly, Your Honor.

RECROSS-EXAMINATION BY MR. McCOLLUM:

Q. So just so we're clear, Detective Crocker, you don't
remember any specific conversation with Judge Butler on(April
the 15th at around 8:45 A.M.?

A. I don't remember the specific conversation at 8:45.

To be honest with you, at this point it was a little mOﬁe of

a blur than waking him up in the middle of the night.' E

Q. In terms of the infbrmation, this is the same éx&ct
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information that you haa presented to him at 5:15 A.M.?

A. JWith respect to the new location.

Q. All right, and you said just briefly -- you testified
that you didn't know if -- if the -- who are we looking for
on this one, Donell James?

A. No sir. I believe on this one we were looking for --
I believe it was Mr. Floyd at this point.

Q. Gregory Floyd?

A. Yes sir.

Q. You didn't have any information that Gregory Floyd
lived at that address, correct?

A. I had the information that was presented to me by the
other detectives, that the witness had pointed this res- --
taken this residence out =-- and pointed out to them that this
was a spot where they could more than likely find this
individual, or individuals.

Q. And you did not ~~ you had information that you were

looking for the defendant's residence, or the defendant's
family residence, or possibly Gregory Floyd's friend's
residence, right?

A. Yes.

Q. So if -- the residence could have been a friend or
acquaintance of his, right?

A. It's possible.

Q. Could have been a family member, right?
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_' |

A. It's possible. o i %
0. Any family memberé right? i
A. It's possible. % |
Q. Or could have possibly been his, righté %
A. Possible, yes sir! %
0. Would you just asza general rule think that i% %ou
were looking for me or wénted to search something thét
belonged to me, that you:could go search my friends'.héuses
with a warrant? E
A..  Well, in the infor%ation -- based upon the inéormation.
that we had-and the naturg of the crime, this was whét I
presented to the Judge. I :
Q. I understand, but i —- I understand that other
officers have other rolesé okay, correct? ,
A. Uh huh (indicating%positive) —-- yes. :
0. And I understand yéur role, somebody —-—- a supe£v1sor
or somebody asked you to éo this, right?
A. Yes sir. | '
0. And you had -- had:you been up all night?
A. Pretty much, yes sir.
Q. And so you were -- &ou were following your \
instructions and your police duties as you were asked?toldo,
right? l
A. Yes sir.

Q. And please understand, I'm not. -—-
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RECROSS BY HAZZARD
A. I understand.
0. I'm just -- we're just trying to establish what you,

yourself, knew and what you could have told the Judge; that's

all.
A. I understand.
Q. Okay, and whatever information that you said may have

come forth, you can't specifically remember ever telling
Judge Butler that stuff, right?
A. I can't remember everything specifically from three
years ago about a case that I had limited involvement in, no,
sir.
Q. Very well.

MR. McCOLLUM: Thank you, sir.

THE COURT: Mr. Hazzard.
RECROSS-EXAMINATION BY MR. HAZZARD:
Q. All right, soc based on what Ms. von Herrmann asked
you, basically what you told the magistrate under oath was
that I talked to two detectives and they told me they talked
to a nameless individual, and based on that we want a warrant

to go search somebody's house?

A. I wouldn't exactly phrase it that way, but yes sir.
Q. Is that a fair characterization?
A. Not exactly. We had -- no sir. You have two

detectives who are telling me they have interviewed- a

witness to this murder and that they have obtained this
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REDIRECT BY von HERRMANN / BY THE COURT,

information and they have asked me to present this ‘
i

information to the Judge to obtain a search warrant“ t

Q. That they have interviewed an unnamed individuai?
. i

" A. I don't recall if they named her to me at that hoint
i |

. i
or not, sir. : !

Q. And you definitelf didn't provide the name or?aﬁy
other information that wéuld give credibility, verac;t;, or
credence to any statement that she may or may not have made?
A. I don't recall me;tioning a name to him, no.
Q. All right.

MR. HAZZARD: Thankiyou, sir.

MS. von HERRMANN: Just one more, Your Honor.

REDIRECT-EXAMINATION BY Mé. von HERRMANN:

Q. You just testifiedza minute ago that you had
information they had inte;viewed Ms. Smith and that Ms.| Smith
had provided this informafion, correct?
A, Yes. :
0. Okay, so when he's saying that there was some nameless
individual, it wasn't a nemeless individual. It was Ms.

Smith, correct?

A, Yes.

MS. von HERRMANN: Thank you.
THE COURT: All right, and this is going to be it.| We

are not asking any more quéestions.

I need to ask you, we.went over what you gave to the

———— -
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magistrate in writing. 1In addition to what is,he?e'in this
affidavit, do you specifically remember telling the
magistrate anything else about this particular matter?
A. ‘No sir, Your Honor. I can't specifically remember a
specific conversation.

THE COURT: All right. Now, what you knew is
detectives say we've interviewed a witness to the crime,

correct?

‘A, Yes sir.

THE COURT: All right, and the witness to the crime has

identified these individuals, --—-

A. Yes sir.
THE COURT: ~-~ Floyd, Gause, and James?
A. Yes sir.

THE COURT: Further, the witness has as the persons

that shot and killed Mr. Smith?
A. Yes sir.

THE COURT: That's what the witness has told the

detectives, ---
A. Yes sir.
THE COURT: --— his eye witness, and the witness has

also pointed out regarding this particular warrant a physical
address where the witness says these people could be
located, ---

A. Yes sir.
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THE COURT: —— coﬁld potentially be located,.or r)
accomplices helping them%could be located? :;
A. Yes sir. ; E ! (J
THE COURT:  All riéhf, and that's what was told to the f}
magistrate? : . -
A, Yes sir. E _ E ij
THE COURT: All riéht. Again, and you correct'ml if ;

I'm wrong, what you did not do is tell the magistrate Iho the ‘

i

. . ~ . !
witness was or anything about the witness other than the
witness is an eye witness to the crime?

A, I don't recall doing so, no sir, Your Honor.

THE COURT: Anything else other than saying yoﬁ‘ve got

a witness who is an eye witness to the crime4identifyiqg

these people, says they did it, and they can be locaﬁed here,

but other than that, you @idn't tell the mag- -= youldoh't
recall telling the magist;ate anything else about thq_
witness, is that right?
A. No sir, I do not. ; .
THE COURT: All rigﬁt, very good. You may step down.
DETECTIVE CROCKER: Thank yoﬁ;.sir.

THE COURT: Argumenﬁs, Mr. McCollum.

MR. McCOLLUM: Your;Honor, the only thing I'm sgy;ng,;
in response to your questions, it sounds like that he told .

the Judge that he had a wftness to the crime, and I would

just submit that that's not the testimony, and I would ésk
i {

i
|
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that from my perspecfive that's clear. Even if he knew
something like that, I don't think there's been any evidence
or testimony that he told the magistrate that, and I just =---

THE COURT: Detective, get back on the stand. I'm
sorry. Get back on the stand.

(Detective Crocker returns to the witness stand.)

. THE COURT: I'm sorry, but let's be clear about the
guestion I'm asking, okay?
A. Yes sir.

THE COURT: You communicated with the detectives
investigating this crime?
A. Yes sir.

THE COURT: Now, anything other than whefe the victim
was located and the crime was committed, all the other
information is coming from this eye witness to the crime,
correct?

A, Yes sir, to my knowledge.

THE COURT: All right, and the detectives tell you we
had an eye witness to the crime, this eye witness has
identified Mr. Floyd, Mr. Gause, and Mr. James. Now, in the
original warrant, that's -- in fact, those three guys are the
guys who committed the crime and killed Mr. Smith, correct?
A. Yes. |

THE COURT: Now,-in the original warrant, that's all

you knew, correct?
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A, Yes sir.

THE COURT: And is:that what you told the

magistrate, ---
A. Yes sir. %

THE COURT: -—- thét information?

A. Yes sir. | ?

THE COURT: All ridht. Now, in this next one, you're
telling me you had additfonal conversations with thel
detectives, correct? -

A, Yes sir.

THE COURT: . And the& say we have continued to tallk to

Ms. Smith -- I'm sorry —~:yes, it was Ms. Smith, and she says

-~ and told them about an.address and physically she ‘has

taken us to this address and said you can potentially flind

Mr. Floyd, Mr. Gause, and- Mr. James, or the accomplices
helping them, at that add#ess?

A. Yes sir.

THE COURT: And thaﬁ's what you told the magistrate?

A. Yes sir.

THE COURT: What you didn't tell the magistrate was who

Ms. Smith was? You didn't say it's Ms. Smith, correct?

A, | No.

THE COURT: And you didn't tell him anything abéut

the

witness, about how could this particular witness know;th

. {
things other than being an: eye witness, nothing that wo@ld

e ——h -




T8

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

93
DAVID RUSHTON CROCKER - BY THE COURT :
SUMMATION BY MR. McCOLLUM

identify the person or, you know, give the magistrate any
other information about the witness other than that's a
person who's an eye witness?

A. No sir, not that I recall.

THE COURT: All right, wvery good. You may step down.

All right, arguments, Mr. McCollum.

MR. McCOLLUM: Your Honor, with all due respect, I
would submit that he never testified to that until Your Honor
just went over that with him. He testified consistently that
he didn't remember that he told the magistrate anything, and
now it's characterized on the record as if he had an eye
witness to a crimé and he told‘the Judge that. The prior —---

- THE COURT: I don't remember anybody, other than
myself, asking him about the particular person, asking him
were they an eye witness to the crime. Nobody asked that. I
did, so it's ~-- you know, you're right; it probably didn't
come up before. Continue on. ‘

MR. McCOLLUM: But I specifically asked him what, if
anything, he told the magistrate, and he said that -- he
never said that he told‘the magistrate anything. He said
over, and over; and over that he could not remeﬁber if he
told the magistrate anything.

THE COURT: All right, thank you, sir. Anything else
on this particular one?

MR, McCOLLUM: As to this search warrant, Unit [J, [N
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Grainger Road, based on the arguments made earlier and! the

showing, Your Honor, we éould move to suppress any evid
obtained as a result of that.
THE COURT: - All right.
Mr. Hazzard.
MR. HAZZARD: Your%Honor, I am sure the Court &ii

recall basically all I did ask the detective about was

you tell the magistrate who the individual was that thT
detectives had spoken to. My understanding of his test
is basically that he talked to two detectives, they tol

they talked to someone, and someone told them this

information, basically three times removed, and that he

put it in an affidavit and carried it to the magistraté

)
the magistrate signed thefwarrant. I do not even recal

testifying specifically tbat he even identified Ms. Smil

ence

1

did
other

imony

d him

then
and
1 him

th,

let alone identifying this person as being an eye wiéne
simply says we-have talkeﬁ to some folks, we have proce
the c¢rime scene, and based on that, we need a warrant.
THE COURT: All rigﬁt, sir. Thank you, Mr. Hazza
I do not believe that to be a correct characteriza
of the detective's testimény, though.

Any argument, Solicitox?

MS. von HERRMANN: No, Your Honor.

ss,

ssed

tion

THE COURT: All right. A search warrant may isSu@ only

upon a finding of probable cause. A search warrant may:only

T
¢
b

.
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be issued only upon affidavit sworn before a magistrate
establishing the grounds for the warrant. Oral testimony may
be used to supplement search warran£ affidavits. The
magistrate's task in detefmining whether.to issue a search
warrant is to make a practical, common-sense decision whether
given all the circumstances set forth in the affidavit before
him, the information given to him, there is a fair
probability that the evidence of the crime or of the person
sought will be found in a particular place.

Basically fhe arguments of Counsel is insufficiency,
that there is not sufficignt information provided to the
magistrate at the time that he issued the warrant so that he
coﬁld make.the‘proper finding as I just indicated.

The purpose of my questioning of the detective was,
first, to identify what information didn't come from the
witness and whatAinformation that's in the written affidavit
did come from the witness, so it's clear from what he said
that the information about the police responding to the scene
of the crime and finding Mr. Smith dead on the floor of the
residence didn't come from the witness, nor the fact that the
officers processed the crime scene and conducted interviews.
None of that obviously came from the witness.

What the detective says is that he, not being present,
this is information given to him by the investigaping

detectives, that they have an eye witness to the crime whom
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they identified, but the;detective did not identify to|t

magistrate, but they -- ; find from what he stated, théy
identified the person toéhim, got an eye witness. Thele
witness says the crime w%s éommitted by these individual
Floyd, Gause, and James,:and that was what he told tée
magistrate originally. ﬁhereafter in regards to thié -+=
was at 5:10 A.M., fairly %hortly after the crime.

Later on at around 8;45 A.M., he comes badck regardi
this particular warrant abd in addition, the detecti&es
this witness provided ipférmation to us about this parti
address and then physidaliy showed it to us identify;ng.
is where these threeiindi;iduals could be found or
accomplices who are aidiné them could be found.

What was never told éo the magistrate was.who'thé
witness was and anything %bout the witness that would.hé

the magistrate other than this person is an eye witness

the crime. Certainly a better practice by the officer,

detective, in giving the information to the police, wheA
are giving your informatian and it's based upon a witnes
the best practice, and thé better practice certainly is
give to the magistrate som% kind of information aboutiQh
person is and why this infbrmation would be reliable.

In this particular circumstance, I find the magistr

he

ye

S,

that

ng
say
cular

that

=1p

to
the
you
s,
to

o the

ate,

though, had sufficient probable cause based on the

information provided by the affidavit and by the detecti

f
ve
13

3

)
o
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simply -- well, I guess ultimately through that witness being
an eye witness to.the crime, seeing the individuals commit
the crime apparently -- this is what's indicated, given by
the affidavit or testimony, and then thereafter identifying
where they could -- or accomplices helping them could be
located. I find that to be a sufficient identification of
the person and sufficient information regarding the
reliability of that particular and credibility of that
particular witness to allow the magiétrate to base his
decision, his independent decision, in finding probable cause
in this matter and, therefore, the motion of both defendants
-- this is a joint motion on the other one and this one, the
motion is respectfully denied.

All right, we have two more, is that correct?

MS. von HERRMANN: The next one is - Grainger Road,
Apartment .—8.

THE CouRT: |JJ}8. BAll right, hold on a second before we
do that. Let's just take a very short five minute break and

then we'll come back, all right, and in the meantime, could

y'all get a copy of that search warrant and affidavit and all

and get that marked by the Court Reporter, please. Thank

you.
(sEARCH WARRANT (] crarnGgER RoAD, ararTMENTS)
MARKED AS DEFENDANT'S (COLLINGTON) EXHIBIT NUMBER 3.)

(THE FOLLOWING TAKES PLACE AFTER A BREAK.)
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THE COURT: All right, Solicitor, let's proceed én to |
| .

the next one, please.

MS. von HERRMANN: :Yes sir, Your Honor. The State

calls Detective Rusty Crocker again.

THE COURT: Please come around to the stand to.be
; Vo

sworn, sir. ' N

DAVID RUSHTON CROCKER, being first duly sworn, | -

states as follows: i ‘ ;

DIRECT-EXAMINATION BY MS.. von HERRMANN:

Q. Detective Crocker,. you had just testified, just gotten

through testifying previously, on two separate search

warrants, the last one of;which was for B Grainger Road,

Apartment l—5, is that coif:rect?

A. Yes.

Q. And at the same time, which was approximately 8::

did you also take over a search warrant for another unit in

that same building, which .wo'_uld be i} Grainger Road,

Apartment l-8 ?

A. Yes.

Q. And would that be the residence of Andrew Jameé and

Tiffany James?

A. Yes,

Q. Okay, and did you provide that same information to

45,

Judge Butler that ydu provided in the other search warrant?

A. Yes.

SN, Fp—
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Q. Did you hand himAthe two search warrants at the same
time?

A. Almost certainly.

Q. All right, and so your testimony with regard to this

unit.would be the same as with the other?.
A. Yes Ma'am.

MS. von HERRMANN: I don't have any further guestions
unless Your Honor wants me to review all the specifics.

THE COURT: I've got a question.. I just wénted to —-
if you could, ask the detective as far as ownership or

residency, understanding that may or may not be an issue, but

.as to these two defendants that are here regarding this

particular location or the other two locations,.anything
about the ownership of the location or residency, if there's
any connection at all.

Q. Were you aware of whether this particular location had
anything to do at all with Quentin Gause or Ladorrean
Collington?

A. Only the fact that we.were looking at that point for
Mr. Gause, and he is one of the individuals that is listed on
the individual search warrants as one of the three that we
were looking for at that point in time.

Q. . Okay, so as far as you know, at least with regard to
Ms. Collington, this residence did not have anything to do

with Ms. Collington?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

: 185
~ 100
DAVID RUSHTON CROCKER - DIRECT BY von HERRMANN i{
i
A. Not to my knowledée. }
0. And,'in fact, I tﬁink -- I don't want to put words in ;
your mouth, but I believe fhat they -- the detectives had |

told you that this was a;residence for Andrew James or
Tiffany James, --- i 7

i
A. Yes. ;

Q. --- is that correct? ~
A. Yes. EJ
Q. And so it would not have anything to do specifically ?j
with Mr; Gause either? ; ' | ;;
A. No. ij
Q. And with regard to:the first search warrant tﬁat we f
talked about, I think we ;ddressed the issue there for that t;
B that was, I think you testified, Donell James' | 5;
residence? : F
A. It was his or his ﬁother?s. t}
Q. His mother's residénce; thank you, and with reéard to ‘
-, that would have beeniGreg Floyd'é residence, correct? ~
A, Yes. L}
Q. And so none of these three that we've discussed havé gj
been residences'involving:Mr. Gause or Ms. Collington? tj
A. No. ;;
MS. von HERRMANN: I. don't have any further questions.. -
THE COURT: All right, Mr. McCollum. =

|
; |
MR. McCOLLUM: May it please the Court, Your Honox.
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THE COURT: Yes sir.
CROSS-EXAMINATION BY MR. McCOLLUM:
Q. After you -- you and your department completed the
investigation, it's your understanding that a man by the name
of Allen Smith or I think was also known as Big A, he was
shot in his residence and killed, right?

A. Yes.

Q. And you also have information that a Frankie Davis,

-also known as Fa, was present in the house when he was shot

and killed?

A. I -- I don't have direct knowledge of what took place

on Barberry. I have direct knowledge -- I have

circumstantial -- well, not circumstantial, but knowledge
that I gained from standing around about the investigation.
The only knowledge I have are of the interview of the witness
and the search warrants that were obtained as a review of the
interview of the witness.

Q. 'Okay, so you don't know who was accused of going to
the house and committing the burglary and the murder, right?
A. Only from the search warrants that we're looking for
these individuals.

0. All right, and earlier you testified that Ms. Smith
had given information, and Ms. Smith, is that Tanheshia
Smith?

A. Yes.
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Q. Okay. Now -- and,you may not know this, but theé

re's

no evidence whatsoever that Tanheshia Smith was at Barberry

Road when the shooting occurred, is there?

A. I -- I don't know, sir. -All I know is that she|was

listed as a witness in -- that they had interviewed and
she had given them inforﬁation. I don't know exactly w
her status was.

0. So you testified earlier under oath that you hac

Smith, who was an eye withess to a murder, identify the

people that you were looking for? !
A. I don't ever recall calling Ms. Smith an eye wit

I recall calling her a witness.

Q. Now, clearly if there's no evidence that Tanheshli

that

hat

Ms.

ness.

ia
Smith ever was present atéthe scene of the crime when the
crime was committed -- well, you just stated that clearlly she
was not an eye witness to the murder, right? '
A. I don't know. :
Q. Well, I understand; and you had a lot of detec;ives
working this case, right?:
A. Yes.
Q. Do you know how ma%y detectives worked it?
A. _ No sir, I don'f. At this time I was in the Propérty
Crimes Division, was called to assist.
Q. But it was several, right?
A, Yes. ‘ :

i

—

L
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Q. And there were other officers working the case, right?
A. Yes.

Q. There may have been as many as, I don't know, twenty,
maybe thirty officers working the case, right?

A, I don't have any idea on the number, sir.

Q. But it was a lot, right?

A. It was a good bit, yes sir.

0. . I understand, and so in all of the investigation and
all of the things that -- discussions you had with the other

officers that were giving you information to take to the
magistrate, did anybody indicate to you that Tanheshia Smith
was a witness to the crime?

A. I can't say 1f they said she was a witness to the
crime. She was a witness involved in the crime. Now, if
someone looked at me and said she was specifically in the
instant location where the shooting took place or whether she

was someone that they had interviewed that had secondary

knowledge, I -- I -- I can't tell you. I don't have any
idea.
Q. ' And at the time you spoke to Judge Butler, you were

under oath?

A. Yes.

0. As you are now, right?

A. Yes,

Q. And so -~ and you take that oath seriously, don't you?
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A. Abs&lutely. i f}
Q. And so clearly if:you were -- and whether you were }i
under oath or not, if yo& were doing an investigatioﬁ, you f
were not going to state facts beyond what you believed {to be ~
true?
A. I'm not going to s%ate facts beyond which I kﬁow that 7
were passed on to me thatEI have no reason to doubt,-thaﬁ I —
would have no reason not %o swear to. ; LJ
Q. All right, so you Lere today as a witness don't have f}
any idea what participati?n Ms. Smith, Tanheshia Smith,! may %%
or may not have had? L
A. No gir {W
MR. McCOLLUM: Thank you, sir.
THE COURT: Mr. Hazéard. G
CROSS-EXAMINATION BY MR. HAZZARD: "
Q. Okay, let me be clear. So you are saying you did not —
testify that you knew Tanﬁeshia Smith to be an eye witness, .
is that correct? | ]
A. I don't recall ever calling her an eye witness to the

¥
¢

actual shooting or the crime. I simply referred when I

referring to her as a witness that was being interviewed by

detectives. i

Q. Okay, and if you may have made the statement unde

oath today that she was an eye witness, that statement would

t

have been incorrect, is that correct?

was

= |n




10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24

25

. 105
DAVID RUSHTON CROCKER - CROSS BY HAZZARD
BY THE COURT
A. If I made that statement, then it was incorrect. I

don't know whether she was an eye witness to the crime or
whether she was just a witness that was interviewed.

Q. So, therefore, your testimony here today, then, is
obviously you never told Judge Butler that the witness was an
eye witness, is that correct?

A. I don't recall ever referring to her in here as an eye
witness or in front of Judge Butler as an eye witness.

Q. And you would have had no reason to refer to her as an
eye wifness to Judge Butler, correct?

A. No.

MR. HAZZARD: No further questions.

‘THE COURT: All right, detective, look at your --
you've got your affidavit in this particular matter?

A, Yes sir.

THE COURT: IOkay. Look at reasons for affiant's belief
that property sought is on the subject premises.
A. Yes sir.

THE COURT: Okay. Look at -- let's see -~ basically
the second sentence.and let's start with -- I'm not talking
about investigating officer processed the crime scene and
conducted interviews, okay? And then it goes, statements
that identify Mr. Floyd, Mr. Gause, and Mr. James, IV, as
being the individuals that on April 14th, 2008, forcibly

gained entry to the victim's residence, shot and killed Mr.
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Smith. In addition, the ‘witness provided information ab

this address and physicajly showed officers the address

is where the suspects and their accomplices are residing.

All that information came solely from Ms. Smith?
A. That -- that is my, understanding, Your Honor. Th
was the information that was passed on to me by one of it

detectives that conducted the interview.

THE COURT: And he was saying we got this informagt

from Ms. Smith? He's not:saying we got it from elsewher

We got this information, i just read to you, from Ms._S%

out

which

at

he

ion
e?

ith?

A. Yes. That was thezindividual they were interview
at the time. That was what they said was obtained from
interview. .

THE COURT: All rigﬁt. Now, did the detective at
point in time>indicate to you or tell you how Ms. Smith
this information?

A. I do not recall, Your Honor.

THE COURT: Do you recall telling the magistrate h
Ms. Smith knew this information?
A. No sir, other than what was passed on to me.
THE COURT: | Okay. Well, okay. Did you tell the
magistrate —-- you never toid the -- never told the magis

the name?

ing

the

lany

knew

oW

trate

A. No sir. I would ha?e told the magistrate we have

witness ---

[N P,
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THE COURT: Okay, it was a witness, and you never told
the magistrate what participation this witness had in the
crime, if any?

A. No sir, not that I recall.

THE COURT: © And you didn't tell the magistrate how the
witness could know Gregory Antonio Floyd, Quentin Lavant
Gause, or Andrew James, IV?

A, No sir, not that I recall.

THE COURT: And clearly you didn't know this witness
and hadn't spoken to the witness?

A. No sir. The only thing'that I can add, Your Honor, is
that I would havé had to -~ in order to obtain the warrant
from Judge Butler, I would have had to at least testify that
we had a witness that had information in this case that had
provided the information that these individuals were involved
in the crime in some capacity and that these individuals
could be located at these particular -- or possibly located
at these particular residences.

THE COURT: Okay, but nothing that would tell the
magistrate how or why the witness knew this information?

A, Not that I recall, Youf Honor.

THE COURT: All right. Thank you very much.

Anything further, Solicitor?

MS. von HERRMANN: Beg the Court's indulgence for a

minute.
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THE COURT: Yes Ma:;m.
REDIRECT-EXAMINATION BY @S. von HERRMANN:
Q. All right, let's iuSt be -- let's be clear about this.
With regard to -- do you%remember everything you told Judge
Butler? ' |
A, No Ma'am. i
0. All right. Did yéu have some conver- -- did &oﬁ haﬁe
a conversation with him while you were there?
A. I'm -- I'm sure I had to have a conversation abcut why

we were back with, you know, with these other two warrants.

Q. Okay. Are you ~- are you telling the Codrt that

did not give Judge Butleri this person's name or that yoﬁ

don't remember?

A. I don't remember exkactly how it was put to him.

you

only thing that I can say.three years later and not havjing

any involvement in the case is I would have had to presgent

enough information to Judge Butler having come back to him

again in three or four hoars expanding upon the first,

warrants that we had at 5;10 A.M. and then obviously going

back with information on these apartments here at what yas

Rulease Terrace at the time, Crane Creek, to say we've got

more information. I can't sit here and recall exactly how

the conversation took plaée.

]

Q. All right. Are you aware of whether other searct

|
warrants had been obtained prior to the search warrantsfthat

|

[

L]
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DAVID RUSHTON CROCKER - REDIRECT BY von HERRMANN
you obtained?
A. There were search warrants obtained for the incident

location where the shooting took place, the home invasion
took place, and there were also -- I think a warrant was
obtained for Ms. Collington's residence over on 544, but that -
was before I got there.
Q. Okay, and do you know what those -- as far as you
know, those were obtained from Judge Butler as well?
A. Those were obtained from Judge Butler.
Q. So Judge Butler would have had a base of knowledge
upon which you were adding onto, is that correct?

MR. McCOLLUM: Your Honor, I object to the leading.

THE COURT: Sustained.
Q. Would he have had information from prior search
warrants that he signed in this case?
A. I would think so, yes Ma'am.
Q. All right, and so the information that you were giving:
him was additional information?
A. Yes Ma'am.
Q. And the affidavit says that there are —-- were

interviews, not an interview, but interviews taken by

witnesses, is that --—-

A. Yes, it does say interviews.
Q.. -—- what it says?
A. Yes,
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Q. And so would that;indicate to you that more than one
person had been intervieﬁed?

A, There -- there wer; ~- had been other people
interviewed, but the mainzinformation as far as to wqat-I
knew was the information Eoming from Ms. Smith, but ﬁheﬁe
were othér interviews thaf had been conducted.
0. All right, and the?e was information, additional

evidence, that had been taken from the house at the time that

you got this search warrant, 'is that correct?

A. Now, are you referiing to Ms. Collington's residence?
Q. No. I'm referringfto the incident location.
A, Oh, certainly they had processed the scene and picked

up whatever evidence that.they could find there in relation

. |
to the crime. :
0. All right, and so that information -- you would have

given Judge Butler information that the crime scene had|been

processed? .
A. Yes.
0. And you would have given him information that there

was not just some vague loccation, but, in fact, a very

specific location that had been pointed out by a witness?

A. Yes.

Q And that witness, Mg. Smith, correct? | :

A. Yes. .

0 Had specific information éccording to those deteétives

{

i
-
.

I
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(
i E 1 about the crime?
- - 2 A. Yes.
LJ . 3 Q. This was not some vague, anonymous tip?
jj; 4 A No.
- 5 | Q.  This was an individual who had provided them with
?NE 6 information -- with information that théy were able to
7 | confirm, is that ---
8 A. That's correct.
9 Q. Is that your understandinhg?
10 A. (No response.)
11 Q. And do you know what Ms. Smith's relationship was to
12 these individuais? -
13 A. I -- I seem to remember that she was the girlfriend of
14 someone involved. I don't recall.
15 Q. And if she was the girlfriend of someone involved, do
16 you think that you relayed -- may have relayed that
17 informafion to Judge Butler?
18 A. If I had knowledge at that time, certainly I would
19 have, yes Ma'am.
20 Q. Because that would be something important for him to
21 know?
22 A. Absolutely.
23 | Q. And something that he probably would want to know?
24 A, Yes.
25 0. All right, and so you think that you -- that you told




10
11
12
13
14
15
16
17
18

19

20

21

22

23

24

25

DAVID RUSHTON CROCKER - REDIRECT BY von HERRMANN
BY THE COURT

197

112

him about that? . |
A, It -- in the normal course of me conducting m&

investigation ---

MR, HAZZARD: Object to speculation.

THE COURT: I'm going to allow it.

.
1

A. In the normal course of me conducting my

[ER—
|

investigations, this is something that I would have passed on | -

to him to make sure that he had the information. I'm caught

in a situation here where I obtained warrants for a case
once this was done, I —- my involvement, this was my

involvement with this -- fhis homicide.

Q. Okay, but your undéerstanding at the time was that she

had a relationship with one of these named individuals?
A. Yes.
MS. von HERRMANN: I don't have anything further.|

THE COURT: All right, did you tell that to the

"magistrate? Do you know if you told that to the magistr

A, I cannot sit here, .Your Honor, and say that I

specifically told him that, no.

THE COURT: All right, and the evidence secured at

crime scene, did you specifically tell the magistrate what

that evidence was?
A. No sir, I can't specifically say I told him all t

evidence that was secured.

THE COURT: All righf, so -- all right, thank you.

that

ate?

the

he T
1
{

t
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may step down.

All right, regarding these warrants, we'll suspend the
motion and we'll have to have Judge Butler testify because if
no information was given to Judge Butler about -- even if the

name of the person wasn't given to Judge Butler who the

person was as far as what their connection was to the crime,

how they could have known this information, there's
absolutely no basis for Judge Butler to have gauged the
credibility or the reliability of the witness.

From what I've heard so far is all the magistrate knew
was somebody told the police some information that might
point to these people, didn't identify the person, didn't
identify the person's connection to the crime, didn't
identify to the ﬁagistrate any way that the magistrate could
judge -how the person knew the information and what they knew
and if there's any credibility or believability to it.
There's just nothing that's been testified so far to indicate
that because as the detective stated, all the information
except fo;.where the residence of the deceased was, and they
found thé fellbw lying deceased on the floor, all the.rest of
it came from Ms. Smith and the magistrate didn't even know
the name of that particular person, so if the magistrate
doesn't have anything, any informatiqn,on which to judge

credibility or believability, information, how did they come

about, why did they know it, what connection they had to it,
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the magistrate could not have issued these warrants, not
possible.
MS. von HERRMANN: We'll get Judge Baker (sic).

THE COURT: All right, well, we're going to have it

o

because otherwise‘there'sino possibility he could have |issued

these warrants. I mean, it would be strictly and absolutely

impossible, so we're goin§ to suspend them and we'll hea

from Judge Butler.

r

MS. von HERRMANN: Now, we've got other -- Detectlive

Collins is here, and we hgve other search warrants that
did.

THE COURT: Well, let's -- let's move on to thosel

MR. McCOLLUM: May it please the Court, Your Honor.

THE COURT: Yes sir.
MR. McCOLLUM: Can we see if we can get Judge Butl
here today?

MS. von HERRMANN: Your Honor, if you don't mind ¢

THE COURT: At this '-- at this point in time we'rl
going to move on and we'reé going to hear all those other
motions, and then we'll see about Judge Butler. Thank y

very much. Let's move along.

MS. von HERRMANN : All right. This is the search

warrant for the incident location, which was - Barber

Court, and the State calls Detective Tony Collins.

THE COURT: All right.

he

er

ou

ry
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Please come around and be sworn.
TONY COLLINS, being first duly sworn, states

as follows:
DIRECT-EXAMINATION BY MS, von HERRMANN:
0. Detective Collins, how were you employed back in April
14th of 20087
A. I was associated with the Criminal Investigation
Division working property crimes.
Q. And did you have an opportunity to obtain a search
warrant for - Barberry Court? |
A. Yes, I did.
Q. And tell the Court, please, what your probable cause
was for getting that search warrant.
A. On that particular evening, I was contacted by
Sergeant Chip Squires, who is the ---

THE COURT: Let me stop you for one second.

Have we made a copy of this warrant and affidavit and
all an exhibit yet?

MS. von HERRMANN: No sir.

THE COURT: Let's do that, please. Do we have one?

Do you have one?
A. Yes sir, I do have a copy.

THE COURT: You've got a copy of it, ---
A, Yes sir.

THE COURT: --- and that's a -- as you understand it a
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' Sergeant Chip Squires -- he is the lead over the Crimes|

tfue and correct copy offthe warrant, the affidavit, ‘- the
return, everything? :
A. Yes sir.

THE COURT: All ;ight. Hand that to the Court
Reporter, please. i

(SEARCH WARRAN? (lll. BARBERRY COURT) MARKED AS;
DEFENDANT'S (COLLiNGTON) EXHIBIT NUMBER 4.)

THE COURT: All rigﬁt, proceed on then. Thanklyob.

A. On this particular evening, I was contacted by

Against Person Division of the Horry County Police Department

been a death, an investigation.

Q. And are you -- did you happen to go actually to the

scene of that ---

A. Not before I obtaiqed a search warrant.

' —— to obtain a search warrant for a residence where there had

Q. So you obtained some other search warrants with regard

to this case, is that correct?

A, That is correct.

Q. And those search warrants were obtained subsequent to

this one, so this one was the first one that you obtainjd, is

that correct?

A. Yes Ma'am.

Q. All right, and tell me what information is here in the

: . {
affidavit, if you -will. Let's just go through it and --

~
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A, Read it?

Q. If you will.

A. It states that on Monday, April 14th of 2008, officers
with the Horry County Police Department responded to a
residence that is located at [} Barberry Court in the
Conway Section of Horry County in reference to a shooting
complaint, Upon the arrival of ~-- upon the arrival, a male
that was standing at the front door of the residence pointed
inside. The officers went inside the residence and located a
female that had been assaulted. This victim pointed to a
male that was lying in the hallway floor. The victim was
deceased as a result of a gunshot wound by the
intruders/assailants. At this time the police officers are
actively investigating the death of the male and assault of
the female that occurred at the residence described in this
document.

0. And so the information that you had from Sergeant
Squires at that time wés that there was a deceased victim in
this residence?

A. .That's correct.

- Q. And that there were two witnesses that had been at the

residence who were on scene?

A. That is correct.
0. And do you recall what information other than what's
in this written -- in the affidavit for the search warrant,
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CROSS BY McCOLLUM

what additional information you may have given to JudgT

Butler?

A. The -- as best my;memory serves me, I was provided the

details that there was more than one suspeét had entered this

residence in what we would refer to as a home invasion |and

that they had fled the scene, leaving a deceased peréor

behind and that there was}two witnesses to that.

MS. von HERRMANN: I don't have any more questions with

regard to this witness on this search warrant.

MR. McCOLLUM: May it please the Court.

THE COURT: Yes sirl

MR. McCOLLUM: May I see the exhibit, please.
CROSS~EXAMINATION BY MR. McCOLLUM:

Q. Detective Collins, did you, yourself, go to [

Barberry Court?

A. Eventually I did, yes sir.

Q. This warrant was obtained on April the -- April the

14th. Well, let me, instead of putting words in your mouth,

when did you go to -~ was :.that warrant issued by Judge Butler

as well?
A. Yes sir, it was.

Q. And do you know what time it was issued?

A. It indicates in Judge Butler's handwriting, I beliieve

that's 5:05 P.M.

Q. And does it indicaté the date that it was issuedﬁ

o
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A. April 14th of 2008.

Q. 5:00 P.M. or shortly thereafter on April 14th, 2008?
A. Yes sir.

Q. And the information you had was that the home invasion
and shooting occurred that same day?

A. That is correct. They were on scené when they were
communicating with me.

Q. Now, when the officers -- do you know which officers
responded to the scene?

A. I was contacted by the Sergeant. WNo sir, I do not.

Q. Do you know how many officers entered the scene?

A. I do not.

Q. And by the scene, I mean - Barberry Court.

A. No sir.

Q. But you certainly had information that officers
entered the scene and observed the deceased lying on the
floox, right?

A, That was conveyed to me.

Q. And do you know how long the officers stayed inside
the house or inside of the duplex at - Barberry Court --
well, let me retract that. Do you know what time the
‘officers arrived there?

A. No sir.

Q. Do you know what time the shooting allegedly occurred?
A. No sir. |
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0. Do you know if thé shooting was reported almost
immediately?
A. No sir. -
Q. Okay, and all‘yourknow is that sdmebody called &ou and
said go to Judge Butler and let's get a search warrant?
A. Sexrgeant Squires called me from the scene. Thef had
just responded to this igcident and requested I obtain {a
wérrant from Judge -- he aidn't say Judge Butler. He just
said a search warrant.
Q. Okay, so he didn't' direct you to Judge Butler?
A. No sir.
0. And how did you coﬁe to arrive at going to Judge' '
Butler then?
A. The time that it is, I can't tell you specifically, as
we've heard today we went to his hoﬁse or not on that
particular warrant. I would call -- magistrates providé us
tﬁeir phone information and we contact whoever is available
and after hours, basically you try to find whoever you can to
go to. In this particulaf case, I would have tried to locate
a Conway magistrate typically because we were in Conway |for a
crime scene, and Judge Bufler was the one I found.
Q. And so evidence may or may not have been collected ;
prior to the issuance of fhis warrant?
A. I can't testify to ﬁhat either way, éir. ;
Q. It may have been, m?y not have been, right? E

1
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A, I can't answer either way, sir, on that.
Q. Now, this particular return for this search warrant,
where it has thé return for property taken, it just says
simply see evidence chain, right?
A. Yes sir.
Q. Okay, so did you participate in the return or the
évidence chain of things that were collected from the
residence?
A. In this location, I did not.
Q. So -- and you don't know what time those items were
collected?
A. No sir, I do not.
Q. And you don't know if anyone at the residence that
.lived in the residence necessarily gave consent for the
search?
A. That was not provided to me either way.

MR. McCOLLUM: All right, thank you, sir.

That's all I have of this witness, Your Honor.

THE COURT: Mr. Hazzard.

MR. HAZZARD: Thank you, Your Honor.

CROSS~-EXAMINATION BY MR. HAZZARD:

- Q. Detective Collins, let me be clear on this now. On

the -- on the date of the.incident, April 14th, 2008, around
5:00 P.M., do you recall what time Chip Squires contacted

you?
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A. I was still at thé Police Department, so it w§uld have

had to have been before 4:30. ' N

Q. Okay, and Chip Sqﬁires contacts you, says we need you :

to find the magistrate because we need to get a warr;nt, h

search warrant?

A. Something similar :to that probably, yés sir.

0. Okay, something like -- I mean, that was the task that —

you were given?

A. That's correct. -
Q. Were you given any other task at that time?

A. | Not at that moment.

Q. - Okay, so you then apparently get up with Judge BLtlér
sometime around 5:00 P.M..because I believe that's when| you
indicated he actually signed the warrant, is that corregt?

A. By his indication,i5:05 P.M.

Q. Okay, 5;05 P.M. on?April 14th, okay, and the incident
itself allegedly occurred: sometime between 3:00 and 4:00 P.M.

on April 14th, would that be correct?

A. I have no knowledgé of thaf.

Q. Okay, so you have ﬁo knowledge of that?

A. No.

Q. All:right, so now when you go and talk to Judge

Butler, you indicated that information was still being

relayed or conveyed to you} Who was relaying or conveying

this information, sir?




10
11
12
13
14
15
16
17
18
19
20
21

22

23 .

24

25

TONY COLLINS - CROSS BY HAZZARD 23
A. Sergeant Squires.

Q. Sergeanlt Squires, and was he on scene at - Barberry
at that time to your knowledge?.

A. He indicated that he was.

Q. He indicated he was, all right, and he indicated to

you that there were two individuals located at the home at

that time, is that correct?

A. Yes sir.

Q. Okay, and two individuals other than the deceased,
correct?

A. Yes sir.

0. Okay, and when he indicated that there were these two

individuals, did he indicate who they were or what their
relationship to the residence was?

A, Not to me.

Q. Okay. To your knowledge, were any warrants requested
or issued priof to this particular warrant that you obtained

from Judge Butler?

A. In reference to this case?

Q. In reference to this case, yes sir.

A. Not to my knowledge.

Q. Not to your knowledge, okay, and with regard to this

case then, what were you able to tell Judge Butler about this
case in order to obtain this particular warrant at 5:05 P.M.

on April 14th?
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L
A. Exactly what I just read aloud. ri
Q. Okay. You didn't iell him anything other than that? ;T
A, I didn't have any pther information to tell. i}
Q. Okay, so let's be clear. What you told him is ﬂhat M
you read? There is no —-;you didn't add anything verballly to -
it or add to it in any way with any oral statement? 7
A.  The only thing I céuld tell him would be I didn'f -
write Sergeant Squires' néme in here. I possibly would| have -
referred to that, --- i
Q. Okay. -
A. -—- where the infofmation came from, but that it{was
definitely from another source other than myself.
Q. Okay, so basically what we're talking about is what
appears to be a home invasion, there is a victim to that home A;
invasion that appears to be dead, there appear to be two =
people on scene at the time, evidence picked up, and we [need ij
a warrant actually for thq residence where this scene i
located so we can properly do our job, correct? -
A, | I wouldﬁ't say.evidence picked up. ij
Q. Okay, so evidence seen possibly, may be evidence jon (1
the premises, and we want to have that warrant so we can not -
have any issue regarding what we collect basically? [J
A. Correct. -
0. Okay. LJ
MR. HAZZARD: Nothiné further. i -
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THE COURT: Any redirect.
REDIRECT-EXAMINATION BY MS. von HERRMANN:
Q. You told him there was a dead body in there, right?
A. Yes Ma'am.

MS. von HERRMANN: Okay, thank you.

THE COURT: You may step down, sir.

Any arguments, Mr. McCollum?

MR. McCOLLUM: No, Your Honor.

THE COURT: Any arguments, Mr. Hazzard?

MR. HAZZARD: No, Your Honor.

THE COURT: All right, in this particular matter, what
was presented to the magistrate was that the Horry County
Police Department responded to a call at a specific location
in Horry County regarding a shooting complaint. When the
officers arrived, a male individual standing at the front of
the -- the front door of the residence pointed inside of the
residence to the officers.

The officers as a result of that went inside the
residence, found a female who had been assaulted. That
victim pointed the officers to a male individual who was
lying in the hallway floor. They found that victim to be
deceased as a result of a gunshot wound, by information
provided, by intruders and/or assailants and that the
magistrate knew that the police ~- this was obviously a very

fresh crime and that at this point in time the police
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officers were investigating the death of the male and the

assault of the female that occurred at that residence, (this

being a search warrant for that residence.

Clearly the magistraie had sufficient probable cause to

issue this search warrant. Clearly there was more than

sufficient information provided to the magistrate to make a

independent decision on the facts of the matters relateF so

that the search warrant could be issued for what appearged to

be the scene of multiple crimes, and, therefore, the moftion

to suppress any evidence collected as a result of this search

warrant is denied. Thank you very much.
Any further search warrants?
MS. von HERRMANN: Yes sir, Your Honor. There is

search warrant, actually a consent to search and a sear

a

ch

warrant with regard -- Your Honor, there was a search‘wérrant

for Ms. Collington's house. There's also a consent to
search, and I'd just like to elicit the testimony about
consent -to search initially.

THE COURT: Very good.

MS, von HERRMANN: The State calls Detective Alan

Large.
TROY ALAN LARGE, being first duly sworn,

states as follows:

DIRECT-EXAMINATION BY MS. von HERRMANN:

Q. Detective Large, did you have the opportunity on

the

April




12

10
11
12
13
14
15
16
17
18
19
20

21

22
23
24

25

127
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the 14th of 2008 to interview the defendant in this case,
Ladorrean Collington?
A. Yes Ma'am, I did.
Q. Okay, and during the course of that interview, did you

ask for her consent to search her premises?

A. Yes Ma'am.

Q. And did she give you consent to search?

A. Yes Ma'am.

Q. Do you have a copy of that there?

A. Yes Ma'am. This is our standard formifor a consent

that our department uses.

MS. von HERRMANN: I'm going to have this -- let me
have that marked.

(CONSENT TO SEARCH MARKED.AS STATE'S EXHIBIT NUMBER 1.)
Q. All right, let me hand you what's been -~ now been
marked as State's Exhibit 1 and if you will just identify
that..
A. Again, what it is, is the Horry County Police
Department has forms that we use for like Miranda, consent,
DNA, anything. This is our standard form for a consent to
search.
Q. And read, if you will, into the record, please, what
that consent to search says.
A. It gives -— here it says, I, and then the person that

you're interviewing or giving consent places their name. Ms.
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Collington's name is prin%ed in here, have been informed by {T
the police officer, Detecfive Troy Alan Large, of the Horry N
County Police Department ?f my constitutional right not to
have a search of my premi%es and property owned by me and/of
under my care, custody and control without a search warrant.
Knowing my lawful riéht to refuse, I am willinglto give A{
consent or permission for.a complete search of all property '
located at 3555 Highway 5%14, Apartment [J; Conway, which is |
under my custody and/or control. This is a written -
permission to search my -+ search, freely and voluntarily )
given at 6:03 P.M. on April 14, 2008, and then it has ajplace |
to print, and then the person's signature, and then my a
witness and the case number.
MS. von HERRMANN: Judge, I'd ask to make that part of 1;
the record. -
THE COURT: Any objection, Mr. Hazzard, or Mr. -
McCollum, either one of y;all? ,
MR, HAZZARD: No, Your Honor. ;;
MR. McCOLLUM: No, Your Honor,. EJ
THE COURT: All right, Thank yoﬁ very much.
Q. And did you have a conversation with Ms. Collington
prior to her signing this consent form? l . {J
A. Yes Ma'am. .
Q. And did you explain it to her?
A. Yes Ma'am. . ; |
[
|
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. Q. All right, and did she consent to if?

A. Yes Ma'am.

Q. And is that her -- is it your testimony that is, in

fact, hér signature there on the bottom?

A. Yes Ma'am.

0. All right. At the time that you interviewed her, did

she appear to be under the influence of any drugs or alcohol
or anything that would affect her ability to understand this
particular document?

A. No.

Q. And had you been talking to her for -- for some period

of time prior to obtaining this consent to search?

A. Yes Ma'am.
Q. And did she appear to be in a normal state of mind?
A. Yes Ma'am, other than she did ~—- she was related to

the victim, I mean, a little distressed over learning his
death, but normal other than that.
Q. All right, and so as far as you know, it was given

freely and voluntarily? You didn't deprive her of anything?

A, No.

Q. Did she ask you to go to the bathroom or for a drink
of water or anything that you refused to give her?
A. No, nothing, nothing refused.

MR, HAZZARD: Your Honor, for clarification, are we

doing both the consent to search and the Jackson V. Denno or
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-- because it kind of seeﬁs like we're sliding into a Jackson

V. Denno.

MS. von HERRMANN: If you just don't mind me asking

whether she consented to that, Mr. Hazzard. 1I'll be,habpy to

address the ---

THE COURT: Counsel. I don't -- we're not gbing to -

have this, okay. We're going to stop this right now and

not going to have it at all. BAny objections, and I'm ta

to all three, okay, just general directions here, anything

that y'all want to say, you'll address it to the Court.
will not, not, have any bi-play, any communications bety
the three of you when you are addressing the Court. Are
clear about that, Solicitor? |

MS. von HERRMANN: Yes sir.

I'm

lking

You
een

we

MR. McCOLLUM: Your -Honor, I just don't -- on a n&mber

of occasions I've spoken ﬁo’the Solicitor.

THE COURT: I said when yéu are addressing the Court,

you will not have any communications between the three ¢

£ you

unless I direct that. .Wefre not going to have any arguments

between the three, any comments between the three. When
are addressing the Court, you will address the Court. I
respond to it and we're not going to have any of this in
hearing now or in the future. That's what I'm saying.
you understand that, Mr. MéCpllum?

MR. McCOLLUM: Yes sir, Your Honor. That's my

you

the:

Do

will
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practice.

THE COURT: Very good.

Mr. Hazzarxd?

MR. HAZZARD: Yes sir, Your Honor.

THE COURT: Very good. All right, the purpose of this
particular motion as I understand it is the search of the
residence of the Defendant Collington, is that correct,
Solicitor?

MS. wvon HERRMANN: Residence and vehicle.

THE COURT: Residence and vehicle., All right, that's
what we're dealing with, Mr. Hazzard. -

Very good. Continue 6n, now.

MS. von HERRMANN: That's all I have with regard to
consent.

THE COURT: All right, very good.

All right, Mr. McCollum.

MR. McCOLLUM: May it please the Court.

THE COURT: Yes sir.

CROSS~EXAMINATION BY MR. McCOLLUM:

Q. Detective Large, how did you know where she lived?
A. We were given information in reference to one of the
witnesses. The -- Ms. Collington, our victim, I believe she

-was expecting his baby. They were in a relationship.

0. Was -- at the time of the -- in this early stage in

the investigation, was she under investigation?
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A. Just basically wanted to get a interview, interviiewing

the family and all; and she was -- like I said, she was

expecting his child or had been a girlfriend of his, or| they

were dating.
Q. Did someone point ﬁer out to .you?
A. Yeah. Her name waé given as a family member or
acquaintance or a girlfriénd.
Q. 'And do you know who gave that information to you?
A. I believe it -was developed thfough just history o
finding family members, notification.
Q. So is it safe to séy you don't know?
A. Exactly who gave it to me, no.

MR. McCOLLUM: May I approach, Your Honor?

THE COURT: Yes sir.

Q. Were you present at -- outside her residence when
signed this form?

A. I believe -- I believe so. I can't remember exac
where.

Q. Do you know if you were outside or inside her
residence when you signed ﬁhét form?

A. Probably outside. I didn't go in -- I never went

the residence.
Q. Do you know how many officers were present at —-
outside the residence at the time that the form was read

her? . !

f

she

tly

in

to
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A. It was just me.
Q. So you were the only one. Were there other consents

that were given or signed off on at the same time?

A. In my presence?

Q. Yes sir.

A, No, this is the only one.

Q. All right, and.then did you explain to her that --

well, how extensive was the search of her residence at
Apartment i} 3555 Highway 5442 Was a complete search of

the residence done?

A. Yeah. I mean, they went through and did our standard

protocol of the search when we are given permission.

Q. Do you know how many officers ---
A. No sir.
Q. -—-— conducted the search?

The complete protocol of the search is to search all
drawers, all cabinets, bedding:; is that a safe
characterization?

Usually to make a thorough search, yes sir.

Is it tossed, so to speak?

And do you know how long that search took place?

A,
Q.
A. Not usually, sir. I mean, —---
Q
A No sir.

Q

And in terms of the vehicles, vehicles that you

believe belonged to her were searched as well?
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A. I think at a later;time. |

Q. Okay, at a later tﬁme?

A. I believe so. .

Q. Were they -- the vehicles searched at a later time, do
you know if that was purs?ant to this consent to searchi which
was signed at 6:03 P.M. on April the 14th -~ excuse ﬁe - —
yeah, on April the 14th?

A. I —— I can't recali. Like I.said, I spent most of the
time interviewing Ms. Collington, and like I said, other than
getting the consent and doing a formal interview with'har, I
didn't go in the residence or search the vehicle.

Q. Is it possible that she was at thg Police Station when
the consent to search was.signed?

A. Yes, it was.

Q. It was at the Police Station or it was possible?

A. It's possible. If.it was at the Police Station, [it
was probably recorded.

Q. Okay, so to be fair to you, Detective Large, thig
thing happened over three years ago, right?

A. Yes. ‘

Q. And you've got the consent to search that indicatles
that Ms. Collington signedzit, right?

A. Right. '

Q. And you've got a —-;you witnessed it, I believg, on
the bottom, right? '
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a. Yes sir.
0. Is it safe to say that other than what's on the face

of this consent to search, you really don't have any memory
of it other than the document itself?

a. The memory is I made contact with Ms. Collington at
her residence and initially spoke to her and told her what we
were doing. I know we went from there -- we went down to the
Horry County Police Department and, like I said, this form
was signed and also, I believe, a Miranda form was signed,
and we did a formal interview. That was my role with Ms.
Collington that particular day.

Q. Do you recall if you‘explaihed to her the scope of the
consent, in other words that this says premises and property

owned by me or under my control? Would she know that that

meant the vehicles?

‘A. It's possible, yes sir.
Q. It doesn't say vehicles, right?
A. No. Usually if we do the vehicle in particular, I'll

list that, too.

Q. And that's not listed on here, right?
A. No, not on this particular one.
Q. So is it your testimony that her vehicle was not

searched pursuant to this consent?
A. Like I said, I was with her and she was giving a

statement, cooperating. She had signed the Miranda, waiving,
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initial statement getting some background on the victimf and
her -- his acquaintances and stuff.
Q. " Do you know if, acéording to this consent or according

to something else, if any vehicles that allegedly belonged to

or possessed by her, were any vehicles of hers searchedyp

A. On that particular day, I -- I don't know, sir.
wasn't there.

MR. McCOLLUM: That{s all I have, Your Honor.

THE COURT: All rigﬁt. Thank you very much.

MS. von HERRMANN: fhe State calls —--

THE COURT: I'm sorry. Mr. Hazzard, did you ha&e
guestions? |

MR. HAZZARD: Thank -you.
CROSS-EXAMINATION BY MR. HAZZARD:
Q. Now, did you report to - Barberry Court before

after speaking with Ms. Collington?
A, It would be -- I reborted there beforehand. The

initial call came out. I'm part of our Violent Crime

lany

TROY ALAN LARGE - CROSS BY McCOLLUM L3
CROSS BY HAZZARD '

and also the consent form. ;

0. Okay, and just briefly, is it your understanding that

the residence that you be?ieve she occupied was compfetely

searched and no evidence ;ncriminating her was found in} that

~ residence? '
A. I guess. I didn't.do the search. Like I said, [ did

or |

221
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Section. We responded to a shooting incident which turned
into being a homicide, so met there and then started doing
our —-- our preliminary investigation about a victim and
gathering information.

Q. And so I'm clear, there was some talk about that
consent being signed at the Police Department. Did you ever

talk with Ms. Collington at her residence that day?

A. Yeah. That's where I made the first contact. I found

her and another person. They had been to Food Lion and had
just returned back to the apartment complex, and from there

we went back to the Police Department.

Q. Okay. Now, did you attempt to obtain or obtain any
warrants from Magistrate Butler prior to searching Ms.

Collington's residence?

A. No sir. Like I say, once I made contact with Ms.
Collington, I was with her the whole time, like I said, to

get a statement from her.

Q. Okay, and so the search of her residence and her
vehicles was based solely on the consent form that she

signed, 1s that correct?

A. I guess, like I said, standard procedure was because

of the investigation, I read her her Miranda rights and
offered the opportunity to search the residence, and she

cooperated and consented.

Q. Okay, and so since you didn't attempt to obtain or




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

22
138!
TROY ALAN LARGE - CROSS BY HAZZARD
obtain any warrants from Magistrate Butler, is it fair to
state then that on April 14th, April 15th, from the timL of

the alleged incident to your involvement with the incident,

through from that point on fhat you did not have any'
conversation or relay any:information to Magistrate But]l
is that correct, or do you recall?
A. No, I didn't speak to -- tp‘Mr. Butler or Judge B

in reference to the case.

Q. Okay. Do you recall providing any information to-

anyone else who was seeking to obtain a warrant from Jud
Butler?
A. I provided information to Detective Townsend. .He
the lead investigator, and also we had briefings in refe
to what we would determine, each detective, as we.gather
information, provide that documentation to the case agen
Q. Do you have any idea or do you have any documenta
with you that would indicate what time you got to -
Barberry Court, sir?

A. No sir.

Q. Okay, but it would have been sometime before the

consent was signed at 6:03 P.M. on April 14, 2008, by Msi.

Collington?
A. Oh, yes sir.
Q. Okay, so between 6:03 P.M., the time that we can

pinpoint, through the following morning when you've hear

er,

utler

ge

was

rence

t.

tion

d the
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discussion of these warrants obtained, no interaction between
you and Judge Butler, no information provided to him, is that
correct, sir?
A. No sir, I did not speak with Judge Butler in reference
to this case.

MR. HAZZARD: All right, nothing further.

Thank you, Your Honor.

THE COURT: All right, Solicitor.

MS. von HERRMANN: Thank you. The State calls
Detective Tony Collins.

THE COURT: You may step down, sir.

TONY COLLINS, being first duly sworn, states

as follows:
DIRECT-EXAMINATION BY MS. von HERRMANN:
Q. Detective Coliins, you had indicated earlier that you
were employed by the Horry County Police Department on April
the 14th of 2008, is that correct?
A, That is correct.
Q. And I believe you testified earlier that you had gone
and gotten a search warrant for - Barberry Drive from
Detective -- I mean, excuse me, from Judge Butler that day,
is that correct?
A. That is correct.
Q. And then did you have-an opportunity to.go back and

get another search warrant from Judge Butler?
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- that ----

A. Actually several.

0. Okay. How about -for Apartment [JJJ, Number Jat Coastal

Villas Condominiums, and for a 1997 Ford Expedition?
A. I did.
0. And for a green in color Honda Accord?

A. I did, yes Ma'am.

Q. And are those, all three of those, locations included

in this search warrant?

A. The residence and both vehicles, yes Ma'am.,

MS. von HERRMANN: Let's go ahead and have this search

warrant marked. It should be marked as yours, Greg, is

THE COURT: It doesn't really matter, Solicitor.
just for the purpose of the motion. Why don't you just
ahead and mark it. . .

(searcH warranT (i, 3555 HIGHWAY 544) MARKED AS
STATE'S EXHIBIT NUMBER 2.) |
Q. All right, také a look aﬁ that search warrant if
will.

A. Okay.
Q. What time did you go and have -- have that taken
the magistrate?
A. Well, when he signs it and dates it, that's actua
at the end of the process when we're leaving, but it

indicates eight o'clock on: the night of April the 14th h

It's

go

'you

to

1lly

e
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signed it,
Q. So between the time that you had gone and gotten the

initial search warrant for the incident location at this
time, had you been there at the incident location, Barberry
Drive?

A. The previous search warrant I obtained from Judge
Butler, I delivered to the crime scene location and did not
leave again until I was instructed to obtain this warrant.
Q. And during the course of your time there at the crime
scene, do you recall where there was some drug dogs or -- or
crime scene caﬁines that were brought out to the scene?

A. The Horry County Police Bloodhound Tracking Team was

on location, and they'were actually pursuing a track from the

residence.

Q. And tell the Court, please, if you will, exactly how
that works.

A. The Bloodhound Tracking Team arrives on the location

and there is a sample provided to the animals at that
location of a scent, a pérticular item that may have been
left behind or some indicator that we would have based on the
evidence of what we believe is where the person either stood

or left behind and have the dogs actually look for that

scent.
0. Okay, and did that happen in this case?
A. It did.
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Q. And did those dogs:go from the incident location| to
some other location?
A. They did.

And what was that location?
A. The inci- -- the iﬁcident they went to was Apartment
.
Q. Okay, and who owns:that apartment?
A. Ladorrean Collington.
Q. All right, and did.—- while you were there, was there
additional information that was provided from the two
individuals who lived in that home, who would be Frankié
Davis and Anthony Graham?
A. They were conversing with the other-investigatorf, not
with me.
Q. Okay, and did you have knowledge of what that conver-
~~ the gist of those conversations?
A. That's where I learned that those were the survivors

of the actual home invasion, and I referred to Detectiv; Tim

Troxell who was the person I was coordinating with, but
this particular time, I'm actually observing the Bloodhc
Tracking Team. There weré plenty of investigators on th
scene at the actual incident location and I was assistin

them. If there was a perpétrator to jump up and run, I

0. Okay, so in addition to the information that you

at
und
1

i
g |

would

had
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about the dogs; the Bloodhound Tracking Team, was there
additional information which made you or the other detectives
interested in the defendant in this case, Ms. Collington?

A. Détective Townsend -- not Townsend ~- Detective
Troxell had indicated to me he was conducting multiple
interviews with different individuals at the apartment
complex. I actually witnessed the tracking team go to Ms.
Collington's apartment, so I knew they had.tracked.there and
that was where I concentrated my efforts to see if I could
help. By that time he had already informed me there were
several other individuals on that property indicating this
was the ex-girlfriend's residence and that they had been seen
together earlier that day.

Q. All right, so you had some information then that there
was a relationship betweeﬁ this defendant and the deceased?
A. Yes, and that there had been some police involvement
in prior incidents.

0. When you say some police involvement, tell me what you

mean by that.

. A. - He indicated one of the people at the complex referred

to the Police Department responding to a -- I think she broke

a window or the accusation that she had broke a window on the

deceased —---
Q. All right, when you say she,‘who is she?
A. Ladorrean Collington.




N
. ,

10
11

12

13

14
15
16
17
18
19
20
21
22
23
24

25

individuals responsible for the crime had fled in the

Q. And so when you went to Judge Butler's, did you -
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0. All'right, so you had information of some prior
difficulties between the barties?

A. Yes. That was reléyed to me by the other
investigator. :

Q. All right, and‘werg you in addition to that given some

information by 6ne of the detectives about an interviewjthat

he had conducted with the two individuals who -- who were

alive there at the scene?
A, No. That came from Sergeant Squires. I didn't

actually speak to the investigator doing that interview

Q. Tell me what information you got from Sergeant Sqguires
about that.
A. The main thing that I learned from that was that {the

direction of -- and I'm -~ the name of the apartments ha

changed, but it's -- they had fled in the direction of

Apartment-.

you meet him at his house or at his office, do you recal
A. On this particular occasion at 8:00 P.M.} I want
I want to recall that I went to his home.

Q. And what information in addition to the affidavit

S

- did
17

to ——

did’

you provide him with? Did you provide him with more spécific

information about the bloodhound tracking since you werel

involved in that?
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A, On every search warrant I've ever obtained from Judge
Butler, he normally greets, as the other investigator had
indicated. He'll ask me every single time, what do you have,
and I'll typically give him an overview or synopsis of what
is exactly written here to say that, you know, we're working
-~ because I've already been to him one time on this same
day. Judge, I'm back again today. You know, this is what
we've got. The Bloodhound Tracking Team is on location. I
actually have been there when they went to this residence,
which we believe to be where the perpetrators may be or have
been based on the-dogs' scent track and other information
that was obtained from people at that location, that this is
the ex-girlfriend and there's been prior, I don't want to say
violence, but prior incidents between him and her.

0. Okay, and would you have -- even though it didn't have
to do with this particular search warrant, would you have
given him information about other .leads that you all had
developed and maybe what you were trying to follow up on with
those types of things?

A. I woﬁld if I had them. I can't recall exactly that
exact wordage I would have used on this particular time, but
Judge Butler and I have talked extensively about search
warrants I get from him to see how the case is going,
especially when you come back to him like I did on this one,

a few hours later, you're back for more. He's interested to
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know the progress of the case.
Q. - All right, and so Qoulq you have given him an’upd
on whatever information you had at —- avéilable at tﬂat
A. Whether it was relévant to this search warrant or
I would have provided himzan update on anything we had j
to keep him informed sincé he was the magistrate of choi
that evening.
Q. So you may have told him, we interviewed another;
witness, somebody that didp't.even have anything to do w
this particular case -- with this particular indiyidual,
that fair enough?

A. Yes. He would -- I would have told him anything

knew at the time just to -~ just being polite and saying,

Judge, this is where we're at. This is the point we're
investigating now, and probably see you again later.

Q. Okay, and so let's -go through here the affidavit

you have. It says on Monday, April the 14th, officers with

the Horry County Police Department responded to a reside

located at - Barberry Court in ‘the Conway Section of

County in reference to a shooting cemplaint. You already

told him about that siﬁce you had gotten the search warr
for the incident location, is that correct?
A. _ That is correct.

Q. All right, and then it says upon arrival, the off

discovered the body of a deceased man that appeared to h

ate

time?
not,
ust ¢

ce

ith

is

that

nce
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died due to the result of an assault or unnatural causes.

I'm assuming you had told him that as well since your prior

- search warrant indicated that he was -- that he was deceased

and that they had found him there, is that correct?

A. That is correct.

0. All right. There is an ongoing investigation,
including the acquisition of a search warrant for that
residence, which'you obtained, and the use of a Bloodhound

Tracking Team, correct?

VAL That is correct.

Q. And then you said you expanded a little bit about your
involvement in that tracking team, right?

A. I did.

Q. All right. Members from that team have made numerous
attempts to track the suspects from the victim's residence,
right? You told him about that?

A. That is correct.

Q. With three attempts leading them to the front door of
the residence described in this document, which would be Ms.

Collington's residence?

A. Apartment -
Q. Okay, so not just one time the bloodhounds had hit on

that residence, but three separate times?

A. That's correct.

Q. All right. Upon checking records, it has been
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determined that this residence is occupied by the ex-

girlfriend of the deceased victim, so you let him know about

that?
A. Yes Ma'amn.
Q. And then you said that there were some additional

people that you had talked to at the apartment complex Lho

had given you information-about the relationship between
Collington and the deceased as well?

A. Well, not that I had talked to, but another

investigator, --- '
Q. Right, but you had information -—--
A. -—— but I was actually on location when those

interviews were occurring. I wasn't doing the interview
Q. Okay, so I don't want to mis-state, but did you g

-- I mean, did you give Judge Butler that information?

Ms.

ive

A. Yes, I did.

Q. All right, and it says the ex-girlfriend has recently
made threats against @he'victim's life. Did you provide him
with that information as wéll? . |

A. I did.

Q. And in addition to ﬁhat, you said that you had told

him that she, being Ms. Collington, had had some prior

dealings with the police regarding this victim, is that

A. That 1s correct.

MS. von HERRMANN: All right, I don't-have any fur

ther
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questions.
MR. McCOLLUM: May it please the Court.
THE COURT:  Yes sir, Mr. McCollum.
CROSS-EXAMINATION BY MR. McCOLLUM:
0. When you use the bloodhound to do your tracking, what

-- what did you give the bloodhound to track? 1In other
words, you have to give it a scént, right?

A, I don't actually do that. I'm not part of the
Bloodhound Tracking Team. Having worked with the Violent
Crimes and Property Crimes, we've been on location and
observed many times how they do what they do, but to tell you
specifically what was provided to the animal, I can't do
that. I don't know. |

Q. Did your investigation -- well, your investigation
indicated that the people that committed the crime drove to
the scene, right? |

A. Well, I don't have any knowledge i1f they drove or
walked. I have no idea.

Q. So to this day, you don't know how they ---

~ A. To this day I do not know if they -- a helicopter, a

plane, or car. I have no idea.

Q. And did you participate in the search of Apartment IIF
B coastal villas?

A, I did not.

Q. Were you present while the search was conducted?




TN

10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

23

150
TONY COLLINS - CROSS BY McCOLLUM
A. I don't recall.
Q. Do you know if anyﬁhing found that was of value was
found inside the apartmenﬁ?
A, Just from the return indicating that -- that's the
only knowledge I have is what the return indicates.
Q. And what does the return indicate, quickly?
A. It states that notﬁing was taken from the residence.
The vehicles were searched, and to see the chain.
Q. Nothing taken from the residence. Now, the residence
had already been searched at the time the search warrant was
issued, right?
A. The search warrant is issued and then the residence;
is that what you're indicéting? Yes.
Q. Well, the consent to search was given at 6:03 é.N, and
the Judge signed the search warrant at 8:00 P.M. Do &ou know

if the officers waited until after they had a search wanrant

to search the residence?

A. -1 do not know.

Q. And do you know how many times the residence was |
searched?

A, No sir.

Q. Do you know how man& times the vehicles were sear
A, No sir.

Q. What information did you have to leaa you to beli

and to tell Judge Butler that you needed to search the F

ched?

eve

ord
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Expedition and a green Honda Accord?

A. As inlevery investigation that involves a heinous
crime, we indicate to the Judge‘that we believe people either
use vehicles or conveyances to come and go from scenes or to
store items.

Q. I understand that part, but in terms of, you know, you
didn't search every vehicle in the parking lot, did you?

A. ' No sir. These vehicles were attached to that actual
residence by computer checks, so that would have been_the
purpose for those two vehicles.

Q. Your testimony is that the Ford Expedition and the
green Honda Accord were both registered to an individual that
lived at that address?

A. . That is what was told to me. I didn't particularly

run them, but I was on scene when those numbers were called

out to Dispatch.

Q. And were those vehicles registered to Ladorrean
Collington?
A. I don't recall the registration information, sir.

MR. McCOLLUM: Thank you. That's all I have, Your
Honor.

THE COURT: All right.

Mr. Hazzard.

MR, HAZZARD: Okay. Thank you, Your Honor.

CROSS-EXAMINATION BY MR. HAZZARD:
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Q. Very briefly, I think I heard you to say that yoh

were

told that the assailants went from - Barberry Court and on

foot went to Ms. Collington's door. Did you say that ok

I misunderstand you?

A. I did not say that; That's what I was told, theb
went.

Q. Okay.

A. It was indicated to me that the suspects :£rom thi

crime fled in the direction of that apartment complex.

Q. But it was told -- who told you that, sir?
A. That would be Chip Squires.
0. Okay, so Chip Squires told you that whoever these

did

]

assailants were, it was his understanding that they fled on

foot from - Barberry Court towards or to Ms. Collingt

on's
residence at 3555 Highway 544, Apartment Number -, i“f that
correct?
A. "Yes sir. They're %bout five or six hundred feet |
apart, so ...
Q. Yes sir. Did Chip Squires indicate who gave -- who he
obtained that information f£rom, sir?
A. I didn't ask him and he didn't volunteer.
Q. Okay, and did Chip Squires tell you this before you

sought the search warrant?-
\

A. Which search warrant?

0. The search warrant for 3555 Highway 544, Apartmen
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A. This was told to me when I delivered the search
warrant for the crime scene, so yes sir, that would have been
told to me prior to the issuance of this search warrant.

Q. Okay. Now, what do you mean when you say you
delivered the search warrant?

A, The first search warrant that I obtained at 5:05 from
Judge Butler, I drove to the homicide location to deliver to
the investigators.

Q. All right.

A. And at that point, that is when I became on-site of
the incident scene. Crime scene tape is in place. I have no
interest to go in because there's enough already, so I'm
outside conversing with the Sergeant as to you asked me for
this. Sir, here it is, and that's when he gave me a short
brief of what was going on.

Q. Did he give you the brief for any particular reason
for the purpose of obtaining the next search warrant or just
out of basic conversation to keep you in the loop?

A. Keeping me up to speed is what's going on because now
I'm part of the investigation if I need to be -- you're not
getting seﬁt home is my point. You're going to be part of
the investigation now.

0. Okay. All right, so Chip Squires tells you that his

-information is that the assailants, whoever they may be,
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allegedly run from - Bérberry Court to Ms. Collingto
residence, but my understénding is you have no indicati
from whom this informatioﬁ was obtained at. that time,
correct? - |

A. If T had to speculéte, I would say the two
investigators on scene.

Q. Okay, and who were ‘the two investigators on the

at that time to your knowledge?

on of

sCcene

A. To my knowledge, that would have been Brad Townsend

and I can't remember if Scott Bogart was there at that
or not, but he was certainly part of the beginning.
Q. Okay, so that was Brad Townsend and, I'm sorry,

the other gentleman's name?

time

hat's

A. Scott Bogart. They were part of the beginning of the

investigation, and that's -- that is an assumption on my part

that's where he got it from.
MR. HAZZARD: Okay. All right, thank you.
No further questions.
THE COURT: Anythind else, Solicitor?
MS. von HERRMANN: No sir, Your Honor.
THE COURT: You may step down, sir.
DETECTIVE COLLINS: Thank you.
THE COURT: All right, arguments, Mr. McCollum.

MR. McCOLLUM: Your Honor, as to the -- it's my,

understanding that nothing was recovered from Apartment _,

]

t

|
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so I don't think I need to make any kind of motion on that.

As to the vehicle, it;s my understanding that something
may have been recovered from the vehicle, and I would just
briefly submit that the -- Officer Large testified to the
consent to seafch, but he wasn't clear where that occurred
and wasn't really able to give any details other .than the
form itself.

As to the search warrant, Your Honor, this officer
hasn't -- I don't think he's testified that the -- I'm not

sure that the vehicles were searched pursuant to the warrant,

'so just very briefly, Your Honor, we would move to suppress

anything that was found from the vehicles.

THE COURT: Mr, Hazzard.

MR. HAZZARD: No argument to the Court on this issue.

THE COURT: Solicitor.

MS. von HERRMANN: No sir, Your Honor. I think the
testimony speaks for itself.

THE COURT: Very good.

Based upon the testimony regarding these or this
particular search warrant, that being the residence in
Building Number [}, Apartment Number JJ of the Coastal Villas
Condominiums that's located at 3555 Highway 544 Overpass,
Conway Section of Horry County, as well as the vehicles, a

white in color 1997 Ford Expedition bearing South Carolina

registration | and the second vehicle, a green in
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color Honda Accord, with no license plate, and giving the

vehicle identification number, I do find that the information

provided to the magistrate was more than sufficient for|the

magistrate to have a finding of probable cause to allow! the

search of the premises and the vehicles, there being more

than sufficient evidence to give the magistrate independent

information to base his decision upon and, therefore,, the

motion to suppress the evidence by the defendants is denied.

All right, is that all of -- and -- I'm sorry —— and I

do find that proper consent was given by the defendant,

Collington, regarding the premises and the vehicles. The

consent to search does not only indicate the premises, but

all property owned by her or under her care, custody and
control. Therefore, proper consent was given by the
defendant, Collington. That was clearly given, voluntaxi
given, and with knowledge of her rights. |

All right, anything aﬁ to -- anything further as to
search warrants other than:what we've already gone over,
other search warrants?

MR. McCOLLUM:
-- T think there are some other warrants, but we -- the
motion applied to everything that could pertain to the
defendant. I don't know if there's other issues or the |

Solicitor has been over things ---

THE COURT:

ly

any

any

Well, Your Honor, we -- I don't know if

- Is there:any other evidence obtained firom
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any other search warrants that you intend to introduce
against these defendants, Solicitor, that you know of?
MS. von HERRMANN: Yes, there's one. I have one more.

THE COURT: All right.

MS. von HERRMANN: And that is Apartment [J} Coastal:
Villas Condominiums.

THE COURT: All right. Let's proceed with that one
then, please.

MS. von HERRMANN: We call Tony Collins.

" (SEARCH WARRANT (- COASTAL VILLAS) MARKED AS STATE'S
EXHIBIT NUMBER 3.)

TONY COLLINS, being first duly sworn, states

as follows:
DIRECT-EXAMINATION BY MS. von HERRMANN:
Q. Detective Collins, did you also have the opportunity
to go to Judge Butler wi;t:h a search warrant for Apartment .,
Number [, Coastal Villas Condominiums, which would have been

the apartment where Donell James and Tanheshia Smith were

living?

A. I did.

0. All right, and have you got a copy of that there with
you?

a, I do.

Q. Okay.

MS. von HERRMANN: Let's go ahead and have that marked.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

TONY COLLINS - DIRECT BY von HERRMANN

158.

A. That's correct.

Q. That there's an ongbing investigation?
" A. That's correct. |

Q. Interviews regardiné the deceased victim's ex-

Have you already got it marked? What is the reference number

on that, please?
A. State's Exhibit 3..

THE COURT: Is there any objection to that, Mr.
McCollum? -

MR. McCOLLUM: No, ?our Honor.

THE COURT: And Mr.=Hazzard?

MR. HAZZARD: No objection.

TEE COURT: All right, wvery gdod.

Q. All right, and so the affidavit on that one says
-— essentially says that they —-- the police go to Barber
Court? . |

A. That's correct. o
Q. And in reference to a shooting?

A. That's correct,

Q. That they find someone tﬁere who appears to have

of unnatural causes?

girlfriend, who would be Ms. Collington, right?
A. That's correct.

Q. And that she has been seen associating with the

occupants -of this particular residence, is that correct?

that

ry

died




44

10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

TONY COLLINS - DIRECT BY von HERRMANN e
“A. That is.

Q. In the past couple of hours prior -- I mean prior --
excuse me, before and after the assault occurred?

A. | That's correct,

Q. All right, and in addition, there were witnesses who

provided information about suspects leaving the crime scene
and going to the residence mentioned in this document, is

that right? Do you see where I'm reading there?

A. Yes, okay, I'm following you.
Q. All right. In addition, there were -- about half-way
down -- in addition, there were witnesses that provided

information about the suspects leaving the crime scene and

going to the residence mentioned in this document. Do you

see that?
A. That's correct.
Q. Okay, so that information was provided to the

magistrate as well, right?

A, That's right.

Q. All right, and that information included, but wasn't
limited to, suspect physical and clothing description?

A. That is correct. |

0. All right, and this residence is within a short
distance to the crime scene? |

A. It is.

Q. And the Bloodhound Tracking Team has followed a scent
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or lead to the same complex?
A. That is correct.
Q. All right, in this case, not specifically that

apartment, right?

A. Right.

Q. Because it went to-Ms. pollington's apartment?

A. 1t went to [

Q. All right, but they live in the same complex?

A. They do.

Q. All right, and the occupants are friends ---

A. That was what was told to us.

Q. -—— with the victim's ex-girlfriend, who would b$ Ms.
Collington?

A. That's correct.

Q. Who has been making threatening.—— leaving threatening
messages within the past week, right?

A. That's correct.

Q. Okay, and so, again, Mr. James, Donell James, is jone

of the individuals who was being sought in connection with

this particular shooting, is that correct?

A. Yes.

Q. All right, and it appears from this affidavit that

there were some clothing descriptions that were given perhaps

about the individuals who were there at the incident

location, is that correct?’
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A. That is correct.

Q. All right, and then this says that thére were
witnesses who provided information about the physical and
clothing that =-- well, about physical and clothing
descriptions of those individuals?

A. That's correct.

Q. All right, so that would, I guess, lead us to believe

there were witnesses who had given information which matched

up, is that correct?

a. Witnesses had indicated they saw individuals in

similar likeness to the descriptions of the suspect..

Q. All right, who were located there at this particular
apartment?

A. That is correct.

Q. Which would have been, again, the home of Donell James

and his girlfriend, Ms. Smith?

A. That's correct.

0. All right, and was all that information provided to
the magistrate?

A. I can't say in exactly those words, but as I said
earlier, these search warrants, this one was obtained at
exactly the same time as the pre&ious one. I was actually on
location for the first oné. These interviews were being
done. I'm en route to'Judge Butler to get the previous

search warrant. I'm called and advised this additional
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information. As memory serves me correct, it was something

like a green tee shirt or green shirt. I can't recall the

height and weight description, but I know that as I indicated

to Judge Butler, the additional facts thaf we've obtainled now

is that there is a person who fits the description give

us by the survivors was séen at this residential complex

associating with these other females.

0. _Okay. All right, and so again, the owner of this

residence or the people who live in this residence are

Tanheshia Smith ---

A. Correct.
Q. -—— and Donell Jamés?
All right, and you would have ~-- at the time that

went and got this search warrant done, you would have n¢

to

L you

9

reason to know this, but I'm asking you from right -- £

this minute. Is this Tanheshia Smith or Tanheshia Smit

Com

the

same Tanheshia Smith who Detective Crocker testified about

earlier who had provided information for later search

warrants?

A. I'm not familiar with his investigation about thj

Tanheshia. I'm not sure which one that is.

Q. Okay. You heard him testify that there was a Ms.

Smith who had given some information, right?

A. Yes.,

Q. To your knowledge, was there any other Ms. Smith
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involved in this case other than Tanheshia Smith?
A. She's the only Tanheshia Smith that I've been -- seen

in this case at all.

MS. wvon HERRMANN: Thank you: I don't have any further
questions.

MR. McCOLLUM: May it please the Court.

THE COURT: Yes sir.
CROSS-EXAMINATION BY MR, McCOLLUM:
Q. So Tanheshia Smith and Tanheshia Smith, that's, as far
as we know, one and the same person?
A. To my knowledge.
Q.A And are you familiar with where the apartment is
located, in other words - Coastal Villas, which is on
Highway 5447?
A. Yes sir. I went to that location.
0. Now, that Coastal Villas Apartments consists of two
separate parking lots or driveways, doesn't it?
A. Yes, it does.
Q. And so, in other words, if you're coming down Highway
544, there's the overpass right there. If you're going to go
into the apartment that was referenced earlier, which I think
is what, [}/ zight?
A. That's correct.
0. You would go to one location, and if you were coming

from Conway, you'd turn left into there, right?
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A. Coming from Conway_headed towards Coastal Carolina,
you would turn left into the complex.
Q. And if you were coming in that same direction and you

were going to turn left to go to Apartment -, you would

actually turn in another parking lot prior to that, right?

A, I believe that's cérrect.

Q. And the buildings ére lined up in rows, right?

A. Like a horéeshoe.

Q. Like a horseshoe, exactly, and this Apartment * is

in a different horseshoe than Apartment -, right?

A. I can't recall if they're in the same -- there’sia
very short area between the two parking spac— -- parking
areas. \
Q. They're in the same complex, but they're on two i

different horseshoes, right?
A. I believe that would be right.

0. And so is it your testimony or belief that the

bloodhound tracked to [}, Building JJJ; and Apartment [ where

Donell James and Tanheshia or Tanheshia Smith were?

A. I don't know that they tracked to that location

specifically. I know they tracked to that apartment complex.

Q. .Okay, and your information was that witnesses, wh
they were, described people that fit the description of
Donell James and possibly Tanheshia Smith, :and that was

basis for going there?

oever

!
your
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A. That was provided to me byATim Troxell, detective.
Q. Okay, and then ultimately Donell James was arrested
and charged with murder, among other offenses, right?
A. I didn't participate in that part, so I have ---
Q. All right, and -- could I éee the search warrant,
please, sir?
A. (Witness hands document to Mr. McCollum.)
Q. Now, in this particular affidavit, this affidavit has
other information that was not included in the affidavits
that we've been talking about earlier, right?
A. As the case developed, items ﬁere added to as needed
to be to support whatefer location we were going to.
Q. So there's a lot more information in this affidavit,
in your affidavit, than there was in the ones that we were
talking about earlier today, right?
A. I think this is one of the last ones I obtained which
probably had the most information in it.
Q. Okay.

ﬁR. McCOLLUM: That's all I have, Your Honor.

THE COURT: Mr. Hazzard.

MR. HAZZARD: Thank you, Your Honor.
CROSS-EXAMINATION BY MR. HAZZARD:
Q. What's the date and time of that affidavit, when that
affidavit was -- or when that warrant was obtained, sir?
A. April 14th, 2008, at 8:00 P.M.
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'A. . That is correct.

Q. Okay. Let me borrow that for a second.

A. (Witness hands document to Mr. Hazzard.)

Q. Okay, and Ms. Collington has associated with the
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Q. And this one was also obtained from Judge Butler;
correct?
A. That is correct.
Q. All right, and I believe you said in there that.one of

the bases or the bases for needing to search Apartment _

is because Mr. James and Ms. Smith were friends of Ms.

Collington?
A. That was one of the elements.
Q. Okay, and the other elements were that, I beliéve

Smith had been seen with Ms. Collington earlier that day

occupants of the residence in the past couple of hours &
and after the assault occurred. Now, from whom was that
information obtained, sir?
A. That was provided to me by Detective Tim Troxell.
Q. Qkay, so Tim Troxell told you that. fDid he give
any indication of where he got that information?

A. I want to think it was from some employees of the
property, and I think he méntioned a neighbor, but the
specific names, I do not know. .

Q. Okay. Were you ablé to provide the magistrate wi

, Ms.

?

efore

you
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any specific names with regard to this information, sir?

A. I

don't normally do that, sir.

Q. Okay, thank you.

MR.

THE

MS.

THE

HAZZARD: No further questions.
COURT: Anything else, Solicitox?
von HERRMANN: No sir, Your Honor.

COURT: You may step down, sir.

Arguments, Mr. McCollum?

MR.
'THE
MR.
Honor.
THE
MS.
THE

All

McCOLLUM: That's all I have, Your Honor.
COURT: Mr. Hazzard, any-argumehts?

HAZZARD: None on behalf of Defendant Gause, Your

'COURT: Anything, Solicitor?

von HERRMANN: No sir.
COURT : All right, very good.

right, regarding this particular search warrant for

a residence in Building [, Bpartment fJat Coastal Villas

Condominiums that's located at 3555 Highway 544 Overpass,

Conway Section of Horry County, regarding that particular

search warrant, the affidavit, and the reasons for affiant's

belief that the property sought is on the subject premises is

detailed, it certainly supplies sufficient underlying facts

and information upon which a magistrate could make a

determination of probable cause and, therefore, the motion of

the defendants to suppress the evidence obtained as a result
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of this search warrant is denied.
All right, any other -- any other evidence that you know

of that you intend to introduce as a result of any other
search warrants?

MS. von HERRMANN: Not that I'm aware of.

THE COURT: All right, why don't we take care of é

motion that hopefully will not take much time at all and that

being the motion to exclude photographs. I believe that both.

of y'all would join in thét, is that correct?
MR. McCOLLUM: Defendant Collington joined in the
motion filed by Defendant Quentin Gause. -
THE COURT: All right. All right, Mr. Hazzard, le
hear from you.
MR. HAZZARD: Okay, Your anor. I mean, my

understanding is based on the documentation that I've

received and the evidence that I've received in this casF are

that there are numerous photographs, and I will give Hor
County credit, they prettyimuch had every detective they
working on this case, and they took pictures.of everythi
that they can imagine, so there are a lot of pictures, é
specifically what the Defense wants to exclude are pictu
of the decedent, Allen Smith.

'THE COURT: All right. You have ggtten copies of
these photographs, correcté

MR. HAZZARD: Yes sir. ,

ry

ng
hd

res

Lll

t me:

t have
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THE COURT: All right. Cén you pull out the ones that
you have an objection to?

MR. HAZZARD: Well, we have -- we received -~ what we
received was a disk with a -- that you can. do a slide show
on, Your Honor. In discovery what we received is
photographic copies that you can't really tell anything on.

THE COURT: Okay, and I'm sorry, then. I don't
understand what is it that you object to? Are you telling me
that you want things produced to you so that you could make a
decision or you've looked at it and you've made a decision?

MR. HAZZARD: I've looked at it and I've made a
decision. I would -- I'm asking that the Court exclude any
and all photographs of the decedent from being seen by the
jury.

THE COURT: Any photograph whatsoever that shows the
victim in this matter, that's what you want excluded?

MR. HAZZARD: Your Honor, the photographs come in two
types. One is the autopsy photographs, which the Court knows
are incredibly gruésome and horrific in and of themselves.
The other type of photographs showing the decedent are
pictures of him at the scene of the incident, some from a
distance of his body in the hallway, from one enq 6f the
hallway to the other. Then there are pictures of him from
closer up lying in that spot, and then thererare pictures

where they have actually turned his body over and taken
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pictures of him, and we ask that tﬁese be excluded.

At the very least, we obviously want the Court to be in

a position to make a determination of which ones would be

admitted. Really, the pufpose of the motion is to bring

W

to the Court's attention that these photos are out ther

we could discuss the issue. The Prosecution may very' we

say she doesn't intend toluse any of the photos. I donlt

know. We'd just ask that they be excluded.

THE COURT: Well, af this point in time, you've not

it

1e)

provided to me sufficient information for the Court to rule

on your motion. You haven't provided to me the photogra
or the matters that you wish to object to, .so I've got
nothing to look at to make a decision upon. Therefore,
upon that, unless you're éoing to give that to me right.
your motion is denied. Do you have it to give to me rig
now?

MR. HAZZARD: Not right now, Your Honor.

THE COURT: All right, sir. Your motion right now

denied, and to which the Defendant Collington joined ;n,
that respect it is denied also. |

Now, at some point in time in the future if the Sta
seeks to intrpduce into evidence a photograph that -- to
which you object, you can bring it to my attention at th

point in time, or if you want to renew your:motion and a

to the motion copies of ‘all of the photographs that you

phs

based
now,

ht

is

to

te

at
i

ttach
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. 11
12
13
14

15
16

object to that you want the Court to exclude, I will
reconsider your motion, but the motion as it currently stands

is denied based upon the fact you just haven't given me

anything to base my decision on, all right?
All right, so,. now, what remains,

17

All right, very good.
we have, are the motions to sever indictments -- all right,

motion to sever indictments, motion to suppress statements,
motion to exclude -- well, these two were the evidence and
prior difficulties and prior threats -- thosé are the two
that we have to set up at a later date since the State just
got those and wasn't prepared to argue those, so we've got
motion to sever indictments, motion to sever defendants from

being joined at trial, the motion to suppress statements, the

motion for -- all those were filed by the Defendant

Collington, which I assume, Mr. Hazzard, you are joining in,

That's correct, Your Honor.

is that correct?
And then you had -- you had a motion for

MR. HAZZARD:

THE COURT:
severance which probably will be included in, but if any

parts of it are separate, then the matter is brought by the
—— I mean the Defendant -- by the

18
19
20

21 Defendant Collington,

Defendant Collington, then we'll take that up.
so what we'll do, we're going to take a lunch

22
23 All right,
24 break. We'll come back at -~ let's just come back at two
25 o'clock. We'll proceed on with these motions that are
 —— ]
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outstanding and see what it is that we can accomplish ip the

rest of the afternoon. Then we'll set up another time for

the —-- later for the motiqns, whatever they are, including

the testimony of Judge Butler at a later date regarding

original warrants whenever we set up the motions on the

the

the motions on the threats and the difficulties, then we'll

hear Judge Butler's testimony at that time.because I'm
probably going to do that next week.
MR. HAZZARD: Your Honor, if I might.

THE COURT: Yes sir.

MR. HAZZARD: With regard to my motion to sever, one of

the named bases for the motion to sever is the evidence

allegation of the threats allegedly made by Ms. Collingt

or

on

that have nothing to do with Mr. Gause, so I wanted to make

that aware to the Court if the Court wanted to not have
possibly hear that same evidence twice and then, therefao
take that severance motion-together with the move to exc
motion with regard to the evidence of briornthreats or
alleged threats. -

THE COURT: All right, very good. We'll do that.
I'm indicating to you, I'm going to find some time next
to do this.

MR. McCOLLUM: Along that line, Your Honor, may I
the benefit of my calendar.to you? |

THE COURT: You can, but I'll take it into

to
re,

lude

As

week!

give:
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consideration as best I can, but we're going to find some
time next week to hear these motions. |

MR. McCOLLUM: Your Honor, apparently I'm completely
open on Wednesday, May 18th, and Thursday, May 19th. I do
haﬁe some summary court things on Tuesday, May 17th, and then
Friday, I actually have an arraignment over here, so I'll be
over here doing that.

THE COURT: All right, sir. Well, we'll see if we
can't do them the 18th, the Wednesday or Thursday. We'll see
if we can't -- but we will look at the -- I'll look at the
schedule and then let you know, but we'll come back at two
o'clock and continue on.

MR. McCOLLUM: Thank you, Judge.

MR. HAZZARD: Thank you.

(THE FOLLOWING TAKES PLACE AFTER A LUNCH BREAK.)

THE COURT: All right, Counsel, for your information,
the motions.that we did not hear today because of notice, and
then the matter that I continued to get the testimony of
Judge Butler, I've communicated with the Chief Magistrate,
Gerald Whitley, and he informs me that the best time for

their work that this matter can be done is Wednesday morning,

- 80, therefore, we will conduct the hearing next Wednesday at

9:00 A.M, for those continued motions, as well as the motions
that we did not hear to allow the State to have time to

examine the motions and respond to them.
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All right, the three:outstanding motions that you nave,i
Mr. McCollum, to sever, té suppress the statements, andj sever
defendants and sever indic¢tments. Is there anythiﬁg yolh need
to inform the Court of or:we just need to go forward onjall
three of them at this time?
MR. McCOLLUM: Your Honor, in terms of the motionito

sever the defendant's statement to law enforcement -- or

excuse me, to suppress her statement made to law enforcement,

it's my understanding from talking to the Solicitor, Ms

Herrmann, that -- and I'm not saying we'd hold her to th

von
is,
rrean

fies

in her own defense as part of the defense case, so I do?'t

know ---
THE COURT: All right. Well, let me -~ let me fin
from the Solicitor first, Mr. McCollum. Thank you.

Solicitor, I guess the question, number one, is do

d out

you

intend in your direct presentation of the State's eviderce,

did you intend to use the statement of Ms. :Collington?
MS. von HERRMANN: No, not in my direct.
THE COURT: All right, very good, so with that,
obviously we're not going to know and would not -—-
MS. von HERRMANN: But let me just say this. Let
give it this caveat. It is not my intention right now

introduce that statement.

me

o

(]

3
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THE COURT: In your presentation?

MS. von HERRMANN: In my presentation.

THE COURT: Well, I mean, and obviously if something
happens during the course of the trial or something new comes
up, then you'll let us know and, of course, we'll do that
before the trial starts, but what I'll do now is just not
hear the motion at this point in time. We would go through
the State's direct presentation of evidence and see if we get
obviously, you know, past the directed verdict stage, and if
we go into the defense, we'll see where we are with that
regarding the testimony of Ms. Collington, if she's going to
take the stand or exercise her constitutional rights,
whatever she chooses to do, and then if she intends to
testify, then, of course, before she testified, outside the
presencé of the jury, we would take up the -- take up the
motion at that point in time, but right now it just seems
premature to do so until we actually know if Ms. Collington
is going to testify.

Is there any problem with that, Solicitor?

MS. von HERRMANN: No. That's good with me.

'THE COURT: All right, and, Mr. McCollum, any problem
with that?

MR. McCOLLUM: No, Your Honor.

THE COURT: And, Mr. Hazzard, I'm sure —-- I'm assuming

you're fine with that?
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MR. HAZZARD: I'm fine with that, Your Honor.

THE COURT: All right, very good. All right, how}about
the other two motions then, Mr. McCollum?

MR. McCOLLUM: Your .Honor, I think the other two
motions you're referring to is first is the motion to sever
the indictments as they relate to Ladorrean Collington.l

THE COURT: Okay.

MR, McCOLLUM: Your Honor, at this time it's my
understanding that the State has elected to go forward on E
four indictments. It's my understanding the indictments are
all for accessory before the fact of a felony, and theyiare

for the offenses of kidnapping, which has kidnapping, on

e

count, against Allen Smith, as I understand it;.burglar¥ in

the first degree for the unlawful entry into the residerice to

commit a crime; armed robbery for, I guess, the alleged
robbery that occurred inside the residence; and for the
offense of murder.

Now, prior to today, of course, yoﬁ know, Your Hong
knew that we were going to trial, but I didn't know
specifically which indictments would be calied, and I do
think it's the Solicitor's duty on a fact.pattern to cal
those indictments until she's in Court. Prior to today,
defendant had been indictea as a principal, I believe, i
of those offenses, ---

THE COURT: Right.

armeq

r, I
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1
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MR. McCOLLUM: ——- so-what I was faced with when I

~ prepared the motion was that I wasn't sure what we were going

to trial on. It's my understanding that an accessory before
the fact of a felony, one of the elements is that the person
cannot be present at the scené of the offense, and that so
they are a principal, one of the elements is that to be an
accessory before the fact, the State must prove or it must be
shown that the person was not present.

Since we don't have that conflict based on the
indictments that have been called for trial, that probably
takes care of the motion as far as the severance, Your Honor.

THE COURT: All right, very good, and just to
reiterate, as we did earlier, Solicitor, you indicated that
what you are going to proceed on is 2011-1276, accessory
before the fact of murder; 2010-1225, accessory before the
fact of kidnapping; 2010-1627, accessory before the fact of
armed robbery; and 2010-1626, accessory before the fact of
burglary. first degree, is that correct?

MS. von HERRMANN: That's correct.

THE COURT: Very good, all right, and as you stated
earlier, the other indictments are not being at this point in
time pursued by the State-awaiting further action after the
trial of these four indictments, correct?

MS. von HERRMANN: Correct.

THE COURT: Very good. All right, so we'll mark that
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motion, then, resolved.

All right, then, let's go then to the motion to sewver

defendants from being joined at trial, Mr. McCollum.
MR, McCOLLUM: Your Honor, that's just basically t
character of the evidence that we expect, that it's --

because I understand that the State in the final

interpretation of their evidence allege that Ms. Collington
somehow was involved as an accessory to try to cause, or

encourage, or possibly in some sense conspire with others to

go and commit one or more of these crimes.

The Defendant, Quentin Gause, is accused, as I

understand it, as being the person who is alleged to have '

gone to the residence, entered the residence, and
participated in the robbery, the kidnapping, and the

shooting, if that's proved.

he ; =

I would just in a very basic sense, Your Honor, submit - L

that we are just asking the Court to consider severing t
defendants because those are not, even thoﬁgh it's the s
case in terms of the same victim and same allegations, t
the defense -- the evidence against Mr. Smith (sic) and
evidence against Ms. Collington is different evidence, i
will, and that we're just asking the Court to consider

separate trials on behalf of the defendant, Collington,

don't know if Mr. Hazzard has joined in this motion or has an -

argument or not.

he o
ame | |
hat ]
the . 71
f you |

|

and i
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THE COURT: All right, Mr. Hazzard, do you join or have
any arguments?

MR. HAZZARD: Your Honor, I will join in this motion,
but, of course, as the Court knows, the defendant, Gause, has
filed a —- an additional motion for severance based on
unrelated grounds, and I think that my understanding was that
we were going to hold that particular motion for severance
with regard to the alleged evidence of bad blood or history
of bad blood between Ms. Collington and Mr. Smith, the
victim, and alleged threats that may or may not have been
made by Ms. Collington against the victim, Mr. Smith, until
such time as Mr. McCollum's motions to exclude that evidence
was heard this coming Wednesday, the 18th, I believe.

THE COURT: All right.

All right, Solicitor, let me hear from you, please.

MS. von HERRMANN: Yes sir, Your Honor. Just in terms
of judicial economy, I think these defendants need to be
tried together. The evidence against them is essentially the
same. The witnesses are the same. The facts.and
circumstances which give rise to the charges in each of these
cases is the same set of facts and circumstances, and I think
that that -- for that reason, it should be tried together.

MR. McCOLLUM: Your Honor, ===

THE COURT: Yes sir.

MR. McCOLLUM: -—— based on what Mr. Hazzard said, if




10
11
12
13
14
15
16
17
18
19
20
21
22

23

. 24

25

MOTIONS

180

he's got this similar motion, I would ask Your Honor not

rule on that motion until his is argued and then because

THE COURT: Well, heé's indicating that he wants the

to

Court on his motions, and his motions were about those things

about the threats or the bad blood between -~ between th

MR. McCOLLUM: Okay.

ose.

MR. HAZZARD: My motion also mentions the statements

that Ms. Collington made. Now, that has been taken care
because ---
THE COURT: Right, but, I mean, she's not —-- fhat
statement is not coming in at this point in time ---
MR. HAZZARD: Not coming in at this point in time.
THE COURT: You know, obviously if she testifies, }

that's a different story, but at this point in time, the

of

then

State is not bringing it in, so that part of your motion

certainly would be resolved, but, you know, it -- with

yours —--

MR. HAZZARD: And this -- my motion would be resolved

once Mr. McCollum's motion to exclude is héard. If the
were to grant his motion to exclude, then my basis for -
both of the bases for my motion for severance would be
resolved and it would become moot at that pbint.

THE COURT: All righf, thank you, sir.

At this point in-time; the Court finds that due to

evidence that the Court understands will be. presented inf

Court

the

an

]
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examination of the indictments against -- as against Mr.

" Gause and Ms., Collington, that there are common areas of

evidence and fact. Further,AI would find that the concerns
of the Defense can-be cured with proper limiting instructions
to the jury as well as resolving any issues that might be
brought to the Court's attention regarding testimony during
the trial, I do not find that there is any prejudice to the
defendant, Collington, that -~ or the defendant, Gause, on
this particular ground that would cause the Court to find
that the trials should be separated and the defendants should
be tried at separate times.

I do again find that proper instruction based upon what
I know about the case at this point in time can be given to
the jury so that they understand that there are twé separate
cases, different charges against each defendant, the State's
burden of proof as to each defendant, what the State has to
prove against each defendant, and at this point in time, I
would respectfully decline to grant your motion to several
defendants from being joined at trial at this point in time.

Certainly there rémain open the lissues raised by Mr.
Hazzard in his motion, which we will resolve at the upcoming
motion hearing. Thoée remain outstanding and this ruling
does not impact the Court's decision on that. We will hear
that and resolve that at that point in time.

All right, anything further, Mr. McCollum, at this point
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in time?

MR. McCOLLUM: Not as to that, Your Honor. I would

just like to -- from looking at the indictments and going

over that, I think that I probably will file a motion to

quash the indictments as to Defendant Collington and ask the

Court to hear that on Wednesday.

THE COURT: Okay, well, I'll be glad to and be glad to

hear it on Wednesday. I would appreciate it if you can

get

those filed and sent to me as quickly as you can, and, jof

course, send, at the same time to the Solicitor so that

don't have to again postpone them because she hadn't -+

I

hadn't looked at them, so if you can get those filed.an% give

the Court, if you don't mind, some time to look at them

and

to look at the issues before I get there on Wednesday morning

so that I have a time to, you know, research and look -~ you

know, examine those issues before we get there on Wednesday.

MR. McCOLLUM: I will, Your Honor, and -- but othe

than stating what I just stated, it would just simply bé

based on the language in the indictment, the language rg
the statute under State v. Qramggg, and I think another

of cases, I believe, and I would move before the Court,

Co 4

r

cites
line

and

advise the Solicitor now, that what -- I believe that there

has to be some description of some actual act, in other

words, there has to be an allegation that the person

committed the offense of armed robbery and to wit, had a| gun
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or a knife, or did somethihg, robbed somebody, broke into
somebody's house, kidnapped somebody, or murdered somebody,
to just say what the statute says, and that -- just to give
you some foreshadowing on it, that would be -- that would be
the motion ---

THE COURT: Good deal. Thank you.

MR, McCOLLUM: --- and I will try to get that filed
early Monday.

THE COURT: Very good, sir. Thank you very much.

Mr. Hazzard, anything else at this point in time?

MR. HAZZARD: Nothing on behalf of Defendant Gause at
this time.

THE COURT: All right, very good.

Solicitor, I did commit with Chief Magistrate Whitley as
to -- as to his scheduling of what the magistrate's work was
so that I could accommodate him as best I could. I'm going
to leave it to you to notify Summary Judge Butler of the
hearing Wednesday morning at nine o'clock, so that I'm going
to leave it to you to send out that notification.

I don't know if Judge Whitley will talk to him or not,
and I don't want to leave that to chance, so I'm ——-

‘MS. von HERRMANN: No; I'll call him.

THE COURT: --- I want to make sure that you
communicate with him even though Judge Whitley might take it

updnAhimself to do that, all right?
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MS. von HERRMANN: I'1l be héppy to dé that.

The only other issue that I have, Yo&r Honor,.is that
I've been told by Mr. Hazzard on a number' of different
occasions that he has a somewhat lengthy list of items.that
he needs from us.- I just -- if he's got items that hefneeds
from me, I'd like to have a list so that I can go ahead and
get those things for him so that if there's something
outstanding ---

THE COURT: Is that evidentiary matters or what -~ what
might that be, Mr. Hazzard?

MR. HAZZARD: Your Honor, when I received the
approximately -- I think it's about three £housand pageL of
documents in this case, the vast majority of it is simply

documents that are illegible, and I need a legible copy}; and,

in fact, I have been telling Ms. von Herrmann for quite|some

time, I would say at least the last two weeks, that I st

going to get her that list, but as the Court knows, I've been
otherwise involved in some other matters, and I will tr% -- I
will get that done over the weekend and have it to her on
Monday.
» THE COURT: That will be great; that will be great, and
I know that I failed to -- failed to do thié. I meant tlo put
in my reasoning to deny your motion, Mr. McCollum, of the
case of State v. Avery, a 2007 decision of fhe South Caroiina

Court of Appeals.
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MR. McCOLLUM: Thank you, Your Honor.

THE COURT: Thank you very much.

All right, Counsel, I appreciate it very much, and I
guess we'll see y'all Wednesday morning, nine o'clock, and
we'll hear all the remaining motions, including the testimony
of Judge Butler at that point in time.

Thank y'all very much,

(End Day on May 13, 2011.)

(THE FOLLOWING TAKES PLACE ON JUNE 6, 2011, AFTER
QUALIFICATION OF THE JURY VENIRE, AFTER VOIR DIRE FOR THIS
PARTICULAR CASE, AFTER A JURY WAS SELECTED FOR THE TRIAL OF
THIS CASE, AND WITHIN THE PRESENCE OF THE JURY PANEL.)

(A JURY SELECTION FORM WAS PREPARED IN THIS CASE AND IS
ATTACHED HERETO.)

THE COURT: I find the jury has been properly empaneled
pursuant to Batson v. Kentucky and J.E.B. v. Alabama.

All right, ladies and gentlemen, the jury in this

particular case, what I'm going to ask that you do now is I’m

going to ask that you go back to your jury room for a few
moments and do one thing for me, and that is to select your
foreperson for this particular jury. Rather than the Court
doing it, I follow the practice of having the jury come
together and selecting their foreperson.

Let me tell you very briefly what the foreperson’s

duties and responsibilities are. If we’re here in the
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courtroom during the trial of the case and the jury needs f?

attention to something, the witness needs to speak up,ithe =
]

lawyers need to speak up, whatever it is, the foreperson will

raise their hand, gets the Court's attention, we'll handle

the matter,. whatever it is.

If you're back in the jury room and some issue comes up,

the jury needs attention to something, the foreperson Jill

take out the note pad, write a note, sign it, give it tio the

bailiff, it will come to me, and again we'll handle the

matter whatever it might be.

Now, when we have heard all the evidence in this case,

we've received all the evidence, we've heard all the

witnesses that are going to testify, testify, we've received

whatever documents or physical evidence that might be

introduced in the case, and we've heard the closing arguments

of the attorneys, and I've given you the law that you are

going to apply to the facts as you find to be true in this

case, and I send the case to you for your deliberations
your unanimous decision in this particular matter, the
foreperson's duties and responsibilities change in this
regard.

The foreperson is going to act like the chairman at

meeting, and an important duty that the foreperson has i
make sure that everybody that wants to has an opportunit

speak, everybody's voice has an opportunity to be heard.

S

and

to

y to
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Now, the foreperson's voice and vote carries no more
weight than any other member of the jury. Everybody is on an
eqqal plane in that regard, but somebody does need to be in
charge, if necessary, and again, if some issue comes -up and
the jury needs attention to it, again the foreperson will
write out that note and sign it and give it to the bailiff,
and we'll handle the matter, whatever it might be.

The final duty and responsibility of the foreperson is
once the jury has well and truly deliberated in this case and
you've reached your unanimous decision in this particular
matfer, the Court will have provided to you certain verdict
forms. You will take the verdict form, the foreperson will,
and cﬁeck the appropriate block or write out the appropriéte
word, thereafter sign your name as the foreperson indicating
that this recorded verdict is indeed the unanimous verdict of
each and every member of the jury in this particular case.

So those being the basic duties and responsibilities of
the foreperson, what I'm going to ask that you do is go back
to the jury room, select your foreperson, knock on the door,
let the bailiff know who that foreperson is.

Now, Mr. Carter and Mr. Richardson, y'all being
designated as the alternates in this particular case, you can
certainly vote on who the foreperson is, but being the
alternates, y'all cannot be the foreperson.

All right, if y'all will go back to the jury room and
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select your foreperson, please. r?

(THE FOLLOWING TAKES PLACE OUTSIDE THE PRESENCE OE THE ;;

JURY.) EJ

THE COURT: Is there anything from the State before I o
excuse the balance of the jury panel, as to the panel?|

MS. von HERRMANN: No sir, Your Honor,. {?

THE COURT: From the defendant, Collington? -

MR. McCOLLUM: No, Your Honor. -

THE COURT: From the defendant, Gause?
MR. HAZZARD: Nothing on behalf of the defendant,
Gause.

THE COURT: All right, very good..

(The Jury Venire is excused for the balance of the day by the

Court.)

THE COURT: All right, Counsel, we'll go into any

motions that you have. The first thing I do want to tell -

you, though, is I am going to allow the jury in this

particular case to take notes. I am having the Clerk of ~

Court put out pads and pens for each and every member o]

jury with the number of witnesses listed by the State ar

Defense. I think it would be helpful to the jury if the

could make whatever notes that they would like. I will

instruct them, of course, that we're relying on their

collective memory and just because somebody puts something

down on a piece of paper does not make it any more valid than

E the

id the | ()

Y
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someone else's memory.

Anything as to that from fhe Sfate?

MS. von HERRMANN: No sir, Your Honor.

THE COURT: From the defendant, Collington?

MR. McCOLLUM: Not on behalf of Ms. Collington, Your
Honor.

THE COURT: From the defendant, Gause?

MR. HAZZARD: Nothing on behalf of the defendant,
Gause.

THE COURT: All right, wvery good.

Motions, Solicitor, that you are aware of that need to
be resolved?

MS. von HERRMANN: Your Honor, I know that there are a
number of photographs that I had discussed with Mr. McCollum
and Mr.'Hazzard that they had some questions about or they
had some objections to. Also, it is my intention to bring my
crime scene investigator to use a power point presentation.
I think that probably that is something that we should
address before we actually get into the testimony. I think
it will save time and prevent us from having to break up the
testimony of —; of the investigator. They have some
objection to that, although I'm not -- I don't know the
details of it.

Also, Mr. Hazzard tells me that he wishes to use some

information coming from a psychological report done by the
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Department of Mental Health on one of my witnesses, Donell

James, and I have an objection to that and would like to be

heard on that motion as well.

THE COURT: All right, very good. Well, let's start
off with the issues about the photographs. Mr. McCollum and

Mr. Hazzard, did y'all identify the photoéraphs that y'tall

have an issue with that the State wants to present?
MR. McCOLLUM: Your Honor, I think this is Mr.
Hazzard's motion to object to the photographs of the
deceased, I think there are four photographs that the
Solicitor Had picked out.. |
THE COURT: All right, very good.

Do we have those identified, which ones they might

be?

MS. von HERRMANN: We have not yet marked those,
Honor, but I will hand them up. There is, in addition
that one long hallway shot in the power point presentat

which I assume will be objected to as well.

Your

Lo

Lon,

THE COURT: All right, Mr. Hazzard, you have thes£

photographs. Would you look at these three and make sule

these are the three that you have objectioﬁs to, please

then I think it would probably be best if we had those marked

for identification by the State then just for the purpo

the motion just so we are clear.

MR. HAZZARD: The State has in its po?session more

photographs than this. I'm assuming these are the only

and

ses of

three

275.
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you are going to put into evidence?

MS. von HERRMANN: That's correct.

MR. HAZZARD: Okay.

THE COURT: All right, so let's have these three.
Could you hand those to Ms. Dixie, please sir. If you could
mark those for identification, please. Thank you.

. (THREE PHOTOS MARKED AS STATE'S EXHIBIT NUMBER 49, 50,
AND 51 FOR IDENTIFICATION ONLY.) |

THE COURT: We'll just take them in the order that they
are here in front of me.

State's 49 for identification, I'm assuming, Solicitor,
that;s a picture of the deceased in the hallway as the
deceased was found? |

MS. von HERRMANN: That is correct, Your Honor.

THE COURT:  All right, and the purpose for the State's
introduction of this particular photograph would be what,
please Ma'am?

| MS. von HERRMANN: That photograph will corroborate
evidence by other witnesses. In addition to that, Your
Honoxr, it does sho& the location of a shotgun shell and a
casing there. I mean, I think it will be important to see
those items relevant to the placement of the body.

THE COURT: All right, and where they are locaﬁed in

connection to where the body is located, is that what you're

saying?
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MS. von HERRMANN: That's correct.

THE COURT: Very good.

All right, Mr. Hazzard, let's -- let's just talk ab
this one first, 49 for identification.

MR. HAZZARD: I'm sorry; which one?;

THE COURT: That's'the one where the deceased isji
hallway. Let me hear you on that.

MR, HAZZARD: Okay. Your Honor, it is my understa
that at the very least the State is going to have the
testimony of multiple co-defendants, specifically Donéll

James and Gregory Floyd, who of their own prior stateme

| == A

were present at the time of the incident, that they wil
testify as to the manner and mechanism by which the vict
died. They can and will, to my understanding, testify ¢
injuries that the victim sustained and the‘placeﬁent of
body at the scene. |

Furthermore, I am sure there are a plethora of poli
officers who were at the scene who can testify to the ex
same thing. Due to the photographs, I wouid submit,
constitutes sﬁock value and i1s cumulative in nature. It
as she says, on her 6wn, it would corroborate othexr test
that she would already have. She will have at least twd
defendants and probably fifteen or twenty ﬁolice officer
don't know how much more corroboration the étate would n

as to the fact that Mr. Smith was dead, and Mr. Smith wa

out

n the

nding —

ts L

im

his

ce

act

is

imony
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shot, and that his body ended up in the hallway.

We would submit to allow these photographs into evidence
is cumﬁlative, unduly prejudicial, tends to inflame the
passion and prejudices of the jury. We would simply point
out based on the motion previously filed in this case on May
12th, the Supreme Court has ruled on this very same issue in
State v. Torres, saying that ---

. THE COURT: I'm familiar with the case.

MR, HAZZARD: Yes, and so we would object to it being
brought into evidence.

THE COURT: All right, thank you.

Regarding State's Exhibit 49 for identification, the
Court has indicated in a number of cases, not only State v.
Torres that was found at 703 S.E.2d 226, a 2010 decision of
the South Carolina Supreme Court, but over a number of years,

State v. Jdohnson in 2000, at 525 S.E.2d 519, State v.

Kornahrens found at 350 S.E.2d 180, a 1986 decision of the
South Carolina Supreme Court where cert. was denied by U.S.
Supreme Court in 1987 on other matters.

I find certainly the rule is that photographs calculated
to arouse the sympathy or prejﬁdice of the jury should be
excluded if they are irrelevant or not necessary to
substantiate material facts or conditions. Evidence can be
excluded if its probative value is subétantially outweighed_

by the danger of unfair prejudice, and to be classified as
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unfairly prejudicial, photographs must have a tendency} to
suggest a decision on an improper basis, commonly though not

necessarily an emotional one.

Regarding State's Exhibit 49 for identification, I'm

going to allow the State to use this particular photogza
I do find it to be material and rélevant.f I also find|t
its probative value outwéighs any prejudice there might
the defendant, Gause, that being the defendant that has
raised the objection.

I do not find that it is calculated to arouse the
sympathy or prejudice of the jury. I findiit-is proper
use to corroborate testimony and tp establish certain if
that are in close proximity to the body and their releva
in that matter, so I will allow the State to use 49 for
identification. .

MS. von HERRMANN: Your Honor, with ﬁegard to the
two photographs, the State would only inteﬁd to use one
those two photographs, so we would not try to get both o
those in, if the Court finds one more or lgss objectione

than the other.

ph.
hat

be to

to
ems

nce

other
of
£

ble

THE COURT: All right, very good.

MS. von HERRMANN: And those photographs obviouslj are

used to show the trajectory of the bullet through the body

that was taken during the autopsy and the relevance of ti

of course, is to -- to be able to show the position of t

at,

he

.
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victim whilé he was =-- when he was shot.

In State v. Torres, the Court allowed

certain autopsy photographs because they corroborated witness

THE COURT:

testimony and were introduced to illustrate circumstances of
the crime, the character of the defendant. In that
particular case, the doctor who performed the autopsy used
the photographs to illustrate the number of injuries,
locatidn,of'the injuries, and the manner in which the
injuries were committed.

The Court is also mindful of the Supreme Court's -- it's
in the body of the case, so it must be a ruling. It seems to
be more indicative than anything else, the statement of the
South Carolina Supreme Court, that although we affirm the
admission of the photoéraphs, we take thié opportunity to
address an area of growing concern to this Court.

The photographs at issue in this case, while admissible,
are at the outer limits of what our law permits a jury to
consider. More over, the State also sought to introduce
evidence in the form of an autopsy dissection photo at trial,
which the trial judge wisely excluded.

Today we strongly encourage all Solicitors to refrain
from pushing the envelopé on admissibility in order to gain a
victory, which in all likelihood was already assured --

that's because of what happened in this case; it has nothing

to do with this particular case, but even without that, the
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Court finds that the prejudicial value of these two

photographs substantially outweighs any probative value.

The reason submitted by the State to explain the
trajectory of the bullet can certainly be shown by the

medical examiner who conducted the autopsy by use of a

pointer and using -- showing the trajectory on some willing

volunteer, including the Solicitor or someone else on thelr

behalf, which would show the jury the trajectory without the

necessity of using these particular photos. I find them to

be inadmissible. Thank you very much.

MS. von HERRMANN: Your Honor, the State does have

black and white photos of those same pic- ---

THE COURT: 1 appreciate that, but I. think the

circumstances, even with black and white, I find them tp be

-~ the prejudicial value is ~-- far exceeds:any probativ
value in this.

I'll be glad for you at the time that the medical
examiner téstifies if you want to take some testimony ot

the presence of the jury regarding these photographs as

4]

1tside

to

what he would say about the illustration of the injuries, the

location, or the manner in which they were committed. I'll

be glad for you to do so to put that in the recorxd, but

I am

not going to allow these photographs. Thank you very much.

MS. von HERRMANN: Yes sir, Your Honor.

THE COURT: All right, and those were 51 for
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identification and 50 for identification.
THE COURT: All right, the -- we have then some issues

about a power point. What -- Mr. McCollum or Mr. Hazzard,

what issues did we have about the Solicitor's power point?

MR. HAZZARD: Your Honor, we have not -- I know I
haven't seen the power point. I don't believe Mr. McCollum
has in speaking with Ms. von Herrmann this morning.

I believe one of the images or one of the autopsy images
might be in the power point.

MS. von HERRMANN: Those can eas- -- those can easily
be removed.

THE COURT: All right, so, I mean, I'm assuming since I
didn't allow them in the evidence, the Solicitor wouldn't be
using them so that ---

MS. von HERRMANN: I'm going to hand up to Defense
Counsel and to the Court as well a booklet which contains the
slides used in the power point presentation.

THE COURT: All right.
MS. von HERRMANN: As I said, there is a black and
white photograph that the Court has excluded and that --
which I said could easily be removed.

THE COURT: All right, and so with that, is there any
other issues, Mr. McCollum? . |

MR. McCOLLUM: None on behalf of Collington, Your

Honor.
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-from a slight distance ~---

THE COURT: Mr. Hazzard?

MR. HAZZARD: If the Court would give me a second to

flip through, I will be able to respond.

THE COURT: All right, sir.

MR. HAZZARD: Obviously, Your Honor, the documentation

I've been provided with the power point photographs, | i!

obviously the autopsy photo with -- the last image and
slide that says autopsy, we would object to that on bek

the defendant.

MS. von HERRMANN: We'll be happy to remove that|

THE COURT: All right, so the last fwo in the --
were in the slide projection or the —--

MR. HAZZARD: In the slides, yes, sir.

THE COURT: So the last two, and theiState is in
agreement, so with that, is there any other objections

behalf of the defendant, Gause?

MR. HAZZARD: On Page 10 of the slide array provided,

the bottom photo is one of the victim in the hallway shgwn

THE COURT: It appears to be -- Soliéitor, correct me M

if I'm wrong. Is that the one I just allowed into evidence,

being 49 for identification?
MS. von HERRMANN: It should be, Your Honor. I

will ---

THE COURT: It appears to be the very same photo, jbut D

the —

1alf of .

that [

on -
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if you will compare them.

MS. von HERRMANN: Let me double-check, but I believe
that it is. It is, Your Honor.

THE COURT: All right, so you maintain your objection
to that with the understanding that the Court is going to
allow 49 into evidence in this particular matter?

MR. HAZZARD: Yes sir, Your Honor. As the Court knows,
I wouldn't be waiving ---

THE COURT: No, no sir, I appreciate that, so I'm glad
you brought that to my attention and I undexstand that. Very
good.

Anything else?

MR. HAZZARD: Nothing further on behalf of Defendant
Gause.

THE COURT: All right.

Any other matters that the State is aware of, Solicitor?

MS. von HERRMANN: Just the issue with- the Department
of Mental Health information.

THE COURT: Okay. Can we tell -- or give me a copy of
the report or tell me what the issue is.

MS. von HERRMANN: I have a copy of the report right
here, Your Honor. It's my understanding that Mr. Hazzard
wishes to use information contained in that confidential
Department of Mental Health record for impeachment purposes

with defendant -- cooperating co-defendant, Donell James.
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I'm going to also hand the Court up a copy of the

statute, 44-22-90, and I don't believe that that -- that the

information contained within that report is admissible

these type of proceedings.

in

THE COURT: What is it, Mr. Hazzard, that you wahted to

ask Mr. James about?

MR. HAZZARD: Specifically with regard to the findings

in the report, whether he has knowledge of those findi
If the State is going to use this individual and the Sg
Carolina Department of Corrections —-- or South Carolina

Department of Mental Health has found that he exhibits,

gs.

yuth

among

other things, extreme anti-social behavior: and things of that

nature, as well as indicating he is someone who -- I thiink

the wording is something along the lines of shows no remorse,

as well as basically has a personality geared toward deceit.

I would think that the trier of fact is entitled to have this

information in considering the veracity of.any statement he

might make under oath.

I would also point out I haven't seen the statute

the

Prosecutor was talking about, and I will look that up over

lunch, but I would point out that any time these evaluations

are done, it says in the report itself that' there is

absolutely no form of confidentiality involved, that wheL the

person who does the evaluation talks with the subject of{ the

evaluation, that they are<told the Prosecutor is going

to get
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a copy, the Court is going to get a copy, the Defense
attorney is going to get a copy, anyfhing you tell me is fair
game, so I'm not sure if the statute the Prosecutor is
referring to has something to do with admissibility or
confidentiality in that regard.

THE COURT: I'm going to need the Order or a copy of
the Order that allowed this evaluation to take place on Mr.
James, because I believe it's a copy -- there is language in
the Order which might address the issue, so I will need a
copy of the Order. -’

Thank you.

All right, 'the Order authorizing the evaluation states,
and this was an Order executed by the Honorable Larry B.
Hyman, Jr. on July 1l6th, 2009, and it was entered into by the
attorney for the defendént, for Mr. James, and the State
says, among other things, this evaluation report shall be
admissible as evidence in subsequent hearings pursuant to
South Carolina Code Annotated, Section 44-23-420(c). Thus,
the report is a statutory exception to the rule against
hearsay and shall be admissible without the need for
foundational testimony. However, the report shall be
inadmissible in any other proceedings except as expressly
permitted by South Carolina law.

So that will be an additional Code section you will have

to examine, Mr. Hazzard, besides the one set forth by the
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State, which was 42-22-90 (sic).

MR. HAZZARD: 44-22-907

THE COURT: Was the one submitted by the Staté, ind 42~ -

23-420 (sic), so you will need to look at those.
Where in the scheme of things do we anticipate Mr

testifying?

MS. von HERRMANN: It certainly will not be today.
THE COURT: All right, very good, so over lunch, fthen,
you will have an opportunity, Mr. Hazzard, to look up those

sections and then make further arguments aé you deem prpper,

all right?
MS. von HERRMANN: Your Honor, the only other mat

that I'm aware of is during the time that we were downs:

James

ter }
1

rairs

selecting the jury, the physical evidence was brought ovVer }f

from the Police Department. There were a number of items T

that were sent off to S.L.E.D. to be analyied, and I think

they may be things that we can agree upon. . I'd like to

a minute to see if there are things that we can agree upon.

If not, then I think that would be a matter we would need to —

address with Your Honor prior to the jury coming.

THE COURT: Well, what we can do is send the -~ send

|
the jury to lunch, looking at the time. You will want some !

time obviously to have lunch yourself and to be able to

at those exhibits. Do we need to have the jury come back,

say, at three o’'clock? Is that going to give y'all

take

look |
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sufficient time to do this, gentlemen?

MS. von HERRMANN: I think sb, Your Honor.

THE COURT: All right, very good.

Ask the jury to come in, please.

And for your information, ladies and gentlemen, the jury
selected Juror Number 22, Mr. Michael Bolin, the very first
person selected, as the Foreperson.

(THE FOLLOWING TAKES PLACE WITHIN THE PRESENCE OF THE
JURY.)

THE COURT: Mr. Carter and Mr. Richardson, y'all need
to‘occupy the last two seats on each row. Thank you. I'm
sorry I hadn't gotten a chancé to explain that to. you yet,
but we'll get to that right now.

All right, Mr. Bolin, I hear the jury has selected you
to be the Foreperson for this particular jury?

MR. BOLIN: Yes sir.

THE COURT: All right, very good, sir, and:as I
indicated, Mr. Cartér and Mr. Richardson, y'all are the
alternates for this particular jury. What I'm going to ask
is any time y'all come back from the jury room, the three
seats that y'all are in, the two alternates and the
foreperson, if y'all would occupy those particular seats to
make sure that I always know where the foreperson and the
alternates are. There really aren't any other assigned

seats.  There might end up being so because I'm going to




Pl
7 N

Y

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

COURT TO JURY

' matter, because I'm going to let y'all go to lunch here -

allow y'all to take some notes in this paiticular casel
is not something we normally do, but I think in this
particular case it will aid you.

I will talk about that more when we get started in

just a moment, but I would like y'all if you would right
if you can take the pen and the pad and write your name
the top of the first page, please; Write your name at |t
top of the first piece of paper, and then when y'all lea
you have a pen that's not working.

Madam Clerk, we have a pen that's not working. Can
~-- all right, you'll have to come up with some more pens
Ma'am. Go over there and substitute those out and toss
other ones away, please.

All right, very good. We'll talk about the note-ta
and some other matters I want to talk to you about when
come back. I'm going to let y'all go to lunch. Now, wh
you do that, y'all don‘t_know anything abo@t this case.
exactly the way it should be. Obviously if anybody shou
approach you to try to talk to you about th#s case, that
improper. You can't talk about this case, hbr can anybo
talk to y'all about it until -- you can't e%en talk abou
among yourselves until I submit it to you ahd give it to

at the very end for your deliberations.

So if you would, if you're going to go to somewhere

This

this
in
now
at
he

ve —-—

you

those

king
you
en
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lunch that's right around the courthouse, there's a number of
places here within walking distance or two or three blocks of
the courthouse, wear your juror button so that if there is
other people in attendance that see it, they won't be talking
about the case in your presence, or if they do, you need to
immediately tell them, don't talk about it., If they persist
in it, you find out who they are and we'll deal with them
later on.

So with that, just leave your pad and your pen where it
is. Go to lunch. I have some matters I have to talk to the
lawyers about, but I'm going to ask that y'all be back in
your jury room at three o'clock. That should give us enough
time to deal with those matters and then for them to get a
little bit of lunch, too, so three o'clock, be back in your
jury room, please. All right, thank you very much. Just

leave the pads and the pens, please.

(THE FOLLOWING TAKES PLACE OUTSIDE THE PRESENCE OF THE

. JURY.)

THE COURT: All right, is there anything further from
the State before we take a break, Solicitor?

MS. von HERRMANN: No sir, Your Honor.

THE COURT: From the defendant, Collington?

MR. McCOLLUM: Nothing from Collington.

THE COQURT: And the defendant, Gause?

MR. HAZZARD: Nothing from the defendant, Gause, Your
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Honor.

THE COURT: All right, Counsel, if y'all don't mind, if

y'all could make sure y'all get together before you gojout

for lunch and you can work as hard as you need to so you
give yourself some time to be back by thrée o'c;ock. Al
right, thank you very much. '

(TBE FOLLOWING TAKES PiACE AFTER A LUﬁCH EREAK AND
OUTSIDE THE PRESENCE OF THE JURY.) :

THE COURT: All right, Counsel, would you come up
for a second, please.

(BENCH CONFERENCE TAKES PLACE OFF THE RECORD.)

THE COURT: - Deputy, could you call in one of'the
jurors, please. It's Juror Number 43, Juror Number 43,
please.

(JUROR NUMBER 43 ENTERS THE COURTROOMi)

THE COURT: All right, sir, the reco;d will reflee¢
Juror Number 43 is since we're in open court. I'm not g

to call you by name. I don't inteﬁd any disrespect by t

can

1

here

t who

oing

hat,'

but since we are in open court, I do not intend to use your

name. I will just go by your juror number, 43.

You indicated to me, sir, in a note, some informati
that apparently you just now remembered or it's just con
you -- did you just remember this, the infdrmation you Jj

put in this note, or what is the situation?

JUROR NUMBER 43: Like one ‘of those things where -

on

e to

ust
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where you get -- in this, you know, like I wasn't expecting
to be picked. I kind of just put it to the side.

THE COURT: Okay.

JUROR NUMBER 43: Then when I got. here, I mean, I
couldn't really like focus 6n the process. Then I got
picked.

THE COURT: And now you've thought about it?

JUROR NUMBER 43: Yeah, like that ---

THE COURT: All right, so it came up -- it came'up
after that, after you got picked?

JUROR NUMBER 43: Right.

THE COURT: All right. Do you remember me asking
whether or not you, yourself, or any member of your immediate
family had been a victim of a crime? Do you remember me
asking that question?

JUROR NUMBER 43: Well, it's my father and his father
afe cousins, and I grew up with him. His uncle, I know him,
but, you know, ---

THE COURT: Okay. Noﬁ, when did this occur?

JUROR NUMBER 43: Saturday, this happened ---

THE COURT: This past Saturday?

JUROR NUMBER 43: Yeah, Satufday.

THE COURT: So it's your grandmother?

JUROR NUMBER 43: No; It's his grandmother.

THE COURT: His, meaning who?
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JUROR NUMBER 43: My cousin. {W

THE COURT: Okay, your cousin's graﬁdmdther? —
JUROR NUMBER 43: Grandmother, on his mother's side. P

THE COURT: Okay. You'll have to help me out. f'm (W

o

struggling in the relationship.
JUROR NUMBER 43: It's like —---

THE COURT: What is she to you? She would be whjt

?

JUROR NUMBER 43: She would ~-- she would be like my --

my granddaddy cousin, you know what I mean, like when ift
down to it, second cousins.

THE COURT: All right, but this is sgmething that
happened this past Saturday?

JUROR NUMBER 43: Yes. That's why I couldn't proc
it.

THE COURT: Where she got shot?

JUROR NUMBER 43: Yeah, at Williamsbdrg'County.
happened Saturday night. It was on the news this mornin
Sunday.

THE COURT: Okay, and so you're just telling me ya
just sort of forgot about that and --- .

JUROR NUMBER 43: I mean, it's 1like if happened --
heard about it yesterday, so I couldn't reall? process i
like my mind wasn't really on it this mornipg. I had ot
things going on, that I had to come to court and, you kn

what I mean.

conme

just

ess

It
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u
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MOTIONS Continued

MR. HAZZARD: Your Honor, not to interrupt, but may we
approach?

THE COURT: Absolutely.

(BENCH CONFERENCE TAKES PLACE OFF THE RECORD.)

THE COURT: Mr. Carter, at this point in time, I'm
going to leave you as one of the alternates. I'm going to
take your matter that you have raised with me under
advisement, under consideration, but at the present time, I
am not removing you from this jury panel, all right?

JUROR NUMBER 43: All right.

THE COURT: Go back to the jury room, please sif.
Thank you.

(JUROR NUMBER 43 DEPARTS THE COURTROOM.)

THE COURT: Let the record reflect that as I've
indicated, I am not making a decision at this point'in time.
I am taking the matter under advisement. I might very well
receive further information from this juror before the Court

makes a decision, but at this point in time, I am not going

- to remove him, especially considering his status as one of

the alternates.

Madam Court Reporter, could you mark that, please, as a

Court's Exhibit.
(NOTE FROM JUROR NUMBER 43 MARKED AS COURT'S EXHIBIT

NUMBER 1.)
THE COURT: All right, Solicitor,.is there anything
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from the State at this point in time before we call the jury

in?

MS. von HERRMANN: Yes sir, Your Honor. There aye two

matters. The first deals with the numbered evidence. [We

have agreed -— we have pre-marked and agreed upon Items

Number 1 through 48, and I would move to have all of those

items admitted into evidence at this time.

THE COURT: Why don't we -- well, Mr. McCollum, what's

your position?

MR. McCOLLUM: Your Honor, that's —~.the Defense Hoes

not object to the things she's referring té, which is what we |

had already agreed to.

THE COURT: All right.

MS. von HERRMANN: The Court Reporter had told mej}that

it may make things easier on her, and that was sort of +--

THE COURT: All right, 1 through 487

MS. von HERRMANN: 1 through 48 will be in evidenge.

THE COURT: And, Mr. Hazzard, what's the position [of

your client?
MR. HAZZARD: No objection on behalf of Defendant
Quentin Gause. I
THE COURT: All right. We will have marked in the
record without objection as part of the evidence in this
case, State's Exhibit 1 th;ough 48.

(VARIOUS DOCUMENTS ADMITTED INTO EVIDENCE AS STATE'S
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EXHIBIT NUMBER 1 THROUGH 48. (See Index for Description.)

THE COURT: After we swear the jury, I will just make
some statement to the jury that those documents are in
evidence since that would officially start the case at that
point in time when we swear the jury.

MS. von HERRMANN: That's the only other matter that I
am aware of, is Mr. Hazzard's motion with regard to the '
Department of Mental Health record.

THE COURT: The report on Mr. James?

MS. von HERRMANN: Correct.

THE COURT: All right. All right, Mr. Hazzard, having
an opportunity now over lunch, I think, to look at those
couple of Code sections or anything else, what argument would
you like to make to the Court?

MR. HAZZARD: Your Honor, I had the opportunity to look
at those Code sections and, in fact, to look at the title in
its entirety. Based on those Code sections, I do not see
anything that would preclude the usage of that information
specifically in light of the way Judge Hyman's Order reads
indicating the admissibility thereof and the use in any
subsequent court proceeding. BAlso, the way the Order reads
basically makes it a self-authenticating document.

The statutes that apply in that title themselves also
basically make it a self—authénticating document for use in

any subsequent court proceeding, so the position of Defendant
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‘evident that these reports would come in when trying to

Quentin Gause would be that he would be entitled to use that

information for the purpose of impeachment or in any
subsequent case in chief for Defendant Quentin Gause.

THE COURT: All right, sir.

Solicitor.
MS. von HERRMANN: Thank you, Your Honor. I have
the statute as well and it is my opinion that this -- th

items are not permissible for use in this type court hea
It says the reports are admissible in subsequent hearing
pursuant to Section 44-23-40 (sic). Clearly, 44-23-40 {

deals with hearings on fitness to stand trial. It is sg

determine whether a person has the ability or fitness tg
stand trial, and that's -- that's the reason that those
documents are created. That's the reason for the
confidentiality agreement, and that's the reason for thé
statute.

Qur argument would be that they are not permissible
this type of court hearing.

THE COURT: Thank you. The Order of:Judge Hyman,
indicated, said the evaluation, of coursé, ‘shall be
admissible as evidence in subsequent hearings pursuant u
23-420. That is a hearing regarding fitness to stand tr
and 44-23-430 is the —- gives a more expanded definition

the hearing on fitness to stand trial.

read
ese
ring.
s
sic)

1f-

in

as

o 44-

ial,:

of
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The Order of Judge Hyman goes on to say, however the
report shall be inadmiséible in any other proceeding other
than the hearing on fitness to stand trial except as
expressly permitted by South Carolina law.

The information contained in the report as I understand
it, Mr. Hazzard, so I understand it, what you want to cross-
examine Mr. James about is the diagnosis, is that correct?

MR. HAZZARD: That is correct, Your Honor.

THE COURT: So the diagnosis of anti-social personality
disorder, is that correct?

MR. HAZZARD: Yes sir, insofar as it deals with -- if
the Coﬁrt reads .a little bit further, it deals with the issue
of a pattern and obviously that he must have in order to be
diagnosed as such, must have a history of deceitful --~

THE COURT: But we don't have -- we don't have the
expert -- I'm sorry, and I know I'm interrupting you, but you
don't have the éxpert here to explaiﬁ what that means,
correct? We don't have that person here. You're not
expecting this lay witness to define what this medical
diagnosis-is, are you?

MR. HAZZARD: No sir. I'm simply going to ask him is
he aware of the report and what the report says, I mean,
because he's the one that provided the information that led
to the report.

THE COURT: But what you're referring to here is a
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general definition. The report says anti-personality {sic)

disorder describes an individual with a pérvasive pattern of,

and it gives all of these things. It doesn't say he did it.

It -- that's -- it defines what anti-social personality
disorder is.

-Does Mr. James have a criminal record?

MS. von HERRMANN: Your Honor, he does, and I cannot

tell you at this very moment what it is. TLet me -- let
take a look. .
THE COURT: All right, very good.
MR. HAZZARD: The Court's indulgence; Your Honor.
THE COURT: Yes sir.

MR. HAZZARD: Based on the information previously

provided to the Defense by the Prosecution, it would appear

that he was convicted of assault and battery of a high and

aggravated nature and received in the Depaftment of

Corrections on August 14th of 2002. The sentence was the

Youthful Offender Act not to exceed six years.
It shows a conviction for possession, selling, or

disposing of a stolen vehicle worth more than Five Thous

Dollars, court date July 11lth of 2005, sentenced to eight

months in jail.
THE COURT: Both of those, Solicitor,. you would ag
he could be examined about, correct?

MS. wvon HERRMANN: Yes sir, Your Honoz.

and

ree

(R—
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THE COURT: Any other criminal record that we're aware
of at this point in time?

MS. wvon HERRMANN: No sir. I'm looking at his N.C.I.C.
right now. That's the only -- those are the only convictions
that I see.

THE COURT: All right, and then he is currently charged
by the State of South Carolina for what offenses?

MS, von HERRMANN: He is currently charged with the
same offenses, murder, armed robbery, burglary, and
kidnapping.

| THE COURT: Very good.

Mr. Hazzard, I am going to respectfully decline to allow
you to examine Mr. James about the contents of the report
from the Department of Mental Health that was generated as a
result of the evaluation order for competency to stand trial,
an evaluation that was executed by Judge Hyman on January
16th, 2009, using the contents of Judge Hyman's Order and the
State statutés that it is not admissible in this trial for
cross—examination purposes of Mr. James.

Obviously you wili be able to examine him about his
anti-social behavior, that is committing crimes, for which he
has been convicted, and the crimes for which he is charged
that are related to this particular matter. That, I believe,
will sufficiently call into question for whateverrthe jury

deems it proper his credibility and believability in this




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MOTIONS

301

216

particular matter, but I do not believe the contents of the

evaluation done by the State of South Carolina pursuant to

the order for competency to stand trial, Order of Judgi

Hyman, is proper to use as cross—-examination of him in fthis

particular criminal proceeding involving your client, Mr.

Gause, and ~---

MR. HAZZARD: Understood, Your Honor. I would point

out to the Court that under Rule 608 (b) specific instanL
conduct other than a conviction. Mr. James has a panopil
pending charges, and I would want to be ab;e to inguire}
those with him on cross-examination. We can table this
at this point just so long as the Court is-aware I would

to address it prior to his testimony.

I am mindful that 608(b) says that I cannot prove 1
extrinsic evidence, but it does have a pro&ision that w

allow me to inquire of the witness with the Court's appr

and I would like to address that at the apéropriate time.

THE COURT: Well, we'll need to do that before he

we'll hear the questions that you would pose of him and
answers, and then we'll make a decision at ‘that point in
time, but if y'all will please remind me and bring it up
again when it is time for Mr. James to test?fy SO we can
up that matter before he testifies before the jury.

MR. HAZZARD: Thank you, Your Honor.

testifies and obviously outside the presenée of the jury, and

es of
y of
into
issue

want

t by
uld
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take
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THE COURT: Thank you very much,

Ali right, anything else, Solicitor, that you're aware
of?

MS. von HERRMANN: No sir, Your Honor.

THE COURT: All right, and any matters on behalf of the
defendant, Collington?.

MR. McCOLLUM: No, Your Honor.

THE COURT: And on behalf of the defendant, Gause?

MR. HAZZARD: Youxr Honor, under Rule 615, the
defendant, GauSe, would move that the State's witnesses be
sequestered with the exception of the case agent.

THE COURT: All right. Are there any -- is there
anyone else besides the chief investigating officer that you
would like to remain in the courtroom, Solicitor?

MS. von HERRMANN: Yes sir; Your Honor. I have two
victims that I believe are ---

THE COURT: All right, so just tell me who they are so
that I'm aware.

MS. von HERRMANN: Anthony Graham.

THE COURT: I'm sorry, Anthony Graham? .

MS. von HERRMANN: Anthony Graham, ---

THE COURT: All right.

MS. von HERRMANN: --- and Frankie Davisf

THE COURT: All right, and those are the Victims Bill

of Rights?
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MS. von HERRMANN: Yes sir, Your Honor.
THE COURT: Mr. Hazzard?
MR. HAZZARD: No~§bjection with regard to Ms. Davis and
Mr. Graﬁam, Your Honor.
THE COURT: All right, very good.
All right, other than that, what we will do is thére
will be a order of sequestration as to all witnesses for the
State and the Defense except for the chief'investigating
officers, the two victims, the defendants in this partilcular
matter. Regarding any potential witnesses:on behalf‘of the
Defense, Mr. McCollum, is there anyone else that you want to
have remain in the courtroom not subject to the sequestration
order?
MR. McCOLLUM: Your Honor, I think that the defendant's
mother is present. We would ask that she be able to remain.
THE COURT: She is a witness?
MR. McCOLLUM: She's a potential witﬁess, not likely to
be called.
THE COURT: I'm éorry, and her name is?
MR. McCOLLUM: Ms. Rhue, Carolyn Rhue.
THE COURT: Carolyn Rhue. All rightﬁ
MR. McCOLLUM: She's on there, right?:
THE COURT: Yes, Carolyn Rhue, and that's the mother of
the defendant? .

MR. McCOLLUM: The mother -- mother of Ladorrean
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Collington.

THE COURT: I'm sorry. I said the defendant; it's Ms.
Collington.

What's the‘State's position, Solicitor?

MS. von HERRMANN: We would object if she is listed as

a witness and intended to be called. There is absolutely no

_provision for family members. If she's going to be a

witness, then she should not be privy to the testimony of
prior witnesses.
| THE COURT: All right.

Mr. McCollum, I'm going to hold that Ms. Rhue is subject
to thé order of sequesfration and thereby be sequestered if
you have the intention of caliing her as a witness.

Anyone else, Mr. McCollum?

MR. McCOLLUM: I'm sorry, Your Honor.

THE COURT: Any other witnesses that you would like to
offer to be exempt from the order of sequestration?

MR. McCOLLUM: No, Your Honor, but also at this time we
would like to move to have Ms. Rhue removed from the Defense
witness list.

TﬁE COURT: . All right, so you are telling me you do not
intend to call her as a witness in this case?

VMR. McCOLLUM: That's true, Your Honor.

THE COURT: ~ All right, very good. If she is no longer

a witness in the case, then she is free to remain in this
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particular matter with the understanding fhat she has been
removed as a potential or possible witness in this case.

All right, Mr. Hazzard, any witnesses that you haQe set
forth that you would like exempt from the order of
sequestration?

MR. HAZZARD: No sir, Your Honor, aqd as a pointiof
housekeeping and clarification, the defendant, Quentin j{Gause,
did place a proviso on his witness list, that he reserved the
right to call any witness listed or called by the State or by
Defendant Collington. With regard to Ms. Rhue, we woulld
remove her as a possible witness for Quentin Gause as well so
that there is no issue of her possible tesiimony.

THE COURT: All right, very good. Tﬁank you very}much.

All right, and ask the jury to come in, please.
MS. von HERRMANN: Your Honor, may I have my firs
witness remain in the courtroom?

THE COURT: Absolutely.

(THE FOLLOWING TAKES PLACE WITHIN THE PRESENCE‘OF THE

JUR!.).

THE COURT: All right, the very firsé order of bu
in this particular matter is the swearing éf the jury,
Mr. Foreman, and members -- ladies and gentlemen of the
if you would please stand at this time.

Madam Clerk.

(THE JURY IS PLACED UNDER OATH BY THE CLERK OF COURT.)

so, |

jurYI

siness

.

- )
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THE COURT: Is there any member of the jury panel that
did not éffirmatively take the oath as just given by the
Clerk of Court? If so, please stand at this tiﬁe.

Let the record reflect that no member of the jury stood.

All right, ladies and gentlemen, I appreciate your
patience that you have exhibited so far. We have tried to do
some things outside of your presence to make sure the trial
goes as smoothly as is possible. Obviously there will be
things that -- probably interruptions that I will need to
take —-- take things up out of your bresence,‘but T will tell
you -- and I commend the lawyefs, that they have tried to
work hard and diligently to get the matter prepared such that
it will go as smoothly as possible.

In that regard, the Court now allows into evidence
without objection State's Exhibits 1 through 48.

I have allowed you in this particular case to take
notes. Now, in doing so, I want to tell you a couple of
things. One of them is that's something that we don't
normally do, that we rely upon the collective wisdom of the
jury in what has been brought to your attention through the
witnesses and the exhibits and/or documents introduced into
evidence in a particular case.

Since I have allowed you to do so to try and aid you and
assist you in reaching your unanimous decision in this

matter, I want to tell you that just because somebody writes




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

COURT TO JURY

222,

something down does not make it more valid or relevant than

someone else's memory of a particular witness' testimony

of matters that happened during the course of the trial.

oxr

They both have equal ability to be examined by the jury as a

whole to come up with your collective decision in this

particular matter.

I would also caution you that when you are taking notes

to please remember and understand that the case is conti
along while you are taking notes, so other questions and
answers are being asked and given while yoﬁ are writiné
notes. Please take that into consideratioh and make sur
that along with writing notes you keep your ears open an
are listening to what is going on.

You don't focus solély on what you have written dow
because the case continues on while you aré doing so, an
your -decision obviously needs to be made aé a result of
of the testimony and evidence presented inéthis particul
matter.

I told you at the very beginning and I read to you
jury as a whole certain information contained in the
indictments, the charges brought against these defendant
In this particular matter the State has charged the
defendant, Ladorrean Collington. Ms. Collington has bee
accused of the crime scene of accessory before the fact

burglary in the first degree and armed robbéry. The Sta

nuing

your

e

d you

n

d so

all
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as a
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has also brought charges as against the defenc

Gause, for the crimes of murder, armed robbery

in the first degree.

First, I want to remind you again, the things I read to

- you in the indictment, they're not evidence, can't be

considered by you as evidence. That will.come from the
witness stand. In essence in this particular case, you are
judging two different cases. You are judging each crime
charged against each defendant secondly. Your decision can
be the same, different. ¢

Just because the defendants are being tried togethef
does not link them in any way as to a verdict that you would
render in this particular matter or any other fespect. These
are two separate cases. Separate decisions must be made on
each defendant in each distinct charge.

A unanimous verdict will be required on each defendant
and each specific charge against each defendant, as
indicated, separate decisions.

Collectively you are the judges of the facts of this
particular case. The Court will not indiéate to you in any
way what I believe the facts of this case are because'that's
not my job. That is not my responsibility. That is your
job. That is your responsibility, to find the facts and
evidence presented that are properly presented to you in

evidence, find that which convinces you of its truth and then
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weigh that burden against the State's burden to prove the

defendant guilty of each crime charged beyond a reasonab

doubt.

le

To these indictments that the State has presentediand

brought against the defendant, each defendant has pledin
guilty to each charge. That puts the burden of proof
squarely on now and throughout the entirety of this trila
until you reach a unanimous decision the bﬁrden of proof
prove the defendant guilty of the'respectibe crimes ch%r
beyond a reasonable doubt. |

The defendants have nothing to prove ﬁo you. The
defendants have nothing to show to you. They have no
responsibility to prove anything to you. They need not
be present because the State must bring to:you all the
evidence for you to consider to decide whether or not th
State meets its burden to prove each defendant guilty of
réspective crime charged beyond_a reasonable doubt.

It will be your job to evaluate all the evidence.

its truth and then weigh that evidence you find to be
truthful against the State's burden to prove the defenda
guilty beyond a reasonable doubt.

You will bg called upon to judge the ciedibility, t
is the believability, of witnesses that comé before you

testify under oath. Now, I will remind you about this a

ot
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very —-- at the very end, but it's something you do every

.single day of your life.

When somebody tells you something, you are automatically
judging whether or not you believe them, and how do you do
that? You use ydur good common sense. You use your good
judgment that you use in conducting your own affairs. That's
what we're asking you to do here today, use your good common
sense, use your good judgment, listen and pay attention to
what's been told you from the witnesses, what other evidence
of a documentary or physical nature that might be presented
to you, find the evidence that convinces you of its truth.
Then you can make your decision, your unanimous decision, as

to whether or not the State has proved to you the guilt of

the defendants beyond a reasonable doubt.

Sometimes during the course of the trial and how the
trial will be conducted is we'll have the obening statements
of the lawyers. Opening statements are not evidence, can't
be considered by you as evidence. They're important.
They're each side's introduction to you of what they believe
will come, but fhey're not evidence in this particular case.
That will come next through the witnesses and through any
physical evidence that might be properly introduced.

After that we'll have the closing arguments of the
attorneys. Again, the closing arguments are not evidence,

can't be considered by you as evidence. They're important
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because they're each side's summation as to what they be
and what they want you to look at in arriving at your
decision, understanding again, you are the judges of the
facts. |

Then I will give you the law that you will apply to

lieve

the

facts that you find to be true in this case, and then you

will retire to deliberate and come up with your unanimou
decision as to all of the charges levied %gainst both
defendants.

During the trial, there may be certain matters raijs
me by the lawyers. Again, anything I say is not making|

comment on the facts of the case. If I give them any

directions, if I tell them anything during the trial wiE
being present, I am merely telling them how the trial wi
conducted, not making any comments on the évidence. Aga
that's your job. If necessary, I will sena you out of t
courtroom and I will discuss it more fully;and openly wi
the lawyers and make a decision outside your presence.

I will instruct you again, but I just '‘start off wit

S

ed to

a

h you
11 be
he
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h

telling you, you have to make your decision based solely and

completely on what you hear in this courtrdom and from n
other source; You will not be allowed when you leaQe th
courthouse to go home for the evening or whenever to loo
anytﬁing on your own, do any research on yohr own, go to

Internet and look up anything. You can't go to —-— if yo

o
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knew where the scene was, you can't go there, because you
have to make your decision solely and completely on what you
hear in this courtroom.

I'm going to ask you do not discuss this case among
yourselves. Obviously you don't allow anybody else to
discuss it with you, but among yourselves until I send it to
you at the very end for your deliberations‘and your unanimous
decisions, .do not discuss the case among yoqrselves. The
basic reason for ﬁhat is you might express an .opinion on what
you just heard somebody say. The very next witness might
change your mind, and then you've publicly stated a position
and you might find it hard to retract or go back from that
particular position. You wait until you've heard all of the
evidence in the case. You wait until you know the law that
you have to apply to those facts before you discuss the case.

So with that, I'm going to turn it over to the lawyers
for their opening statements.

All right, Solicitor.

MS. ‘'von HERRMANN: - Thank you very much.

Good morning, ladies and gentlemen, or afternocon I
should say. It feels -- feels to you, I'm sure, like
afternoon. To me, it still feels like morning.

As I told you before, my name is Heather Qon Herrmann,
and I'm assigned by your elected official, Greg Hembree, to

prosecute criminal cases, and I have found over the years
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when I deal with murder cases that there are three readons

why people are killed, love, jealousy, and money, and in this

case, we've got all three, love and jealodsy, and money.

Ladorrean Collington has been charged in this case with

accessory before the fact of armed. robbery and accessory

before the fact of murder. What does that mean? Does (it

mean that she actually went in there and arm-robbed somebody,

that she went in there and burglarized somébody? No, it

doesn't. It means that what she did is that she urged

someone, encouraged them to go in and to blrglarize som%one,

that she urged someone, encouraged them to' arm-rob anoth
person.
The defendant, Gause, is charged with murder, and t

State's position is that we'll be able to prove to you t

he killed the victim in this case, Allen Smith, also that he

arm-robbed him, and that he committed a burglary, so the

are a lot of different people, names that fou are going

er

he.

hat

re

to

hear throughout the course of this trial, and that, to &e, is

one of the most confusing things when I get a report in
the police and I start studying it and preparing for tri

The first thing I do is go through aﬁd look at

everything, and I try to make myself a list about who th
different people are and how they're related to one anot
so I'm going to try to do that for you a little bit here

we begin, 1f my easel will cooperate with me.
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I'm going to start with Allen Smith. Allen Smith was a
young man who lived here in Conway on Barberry Drive, which
is close to the campus of C.C.U., He lived in a house with
his girlfriend, Frankie Davis. When this incident took
place, the two of them had a house guest who was there with
them, and his name was Anthony Graham. Now, Allen Smith had
a nickname; his nickname was Big A. He's a big, tall guy,
played féotball for Aynor, played basketball for Aynor. I
believe that he even played baseball for Aynor as well, and
they called him Big A, so I'm going to put Big A here in
parentheses by his name.

His girlfriend, Frankie Davis, had a nickname, too. Her
nickname was Fa, F-A, Fa, so let me put this under her name,
and the friend, Anthony Graham, also had a nickname. His
nickname was Loc.

So when you hear people testify over the course of the
next couple of days, you may hear one person refer to Allen
Smith as Allen Smith. You may hear another person refer to
him as Big A. The same thing with Anthony Graham. You may
hear him referred to as Loc, and so it does get confusing, so
as best as you can, I want you to try to put the -- put the
nicknames together with the actual names so that you can
follow what's going on.

This group of people lived in a house on Barberry Drive,

and if that were the end of the story, they'd still be in the




N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

STATE’S OPENING - von HERRMANN

Lo

o

house on Barberry Drive, but that's not the énd of the

story.

Allen Smith unfortunately had a relationship with Ladorrean

Collington, a relationship which he was trying to break off.

Ladorrean Collington alsoc has some nicknames, Dors

Dorrea, Dory, and Ladorrean claimed that she was pregna

with Allen Smith's baby. She asked Allen bmith to leav,

girlfriend, but he wasn't going to do that, and when he
wasn't going to do that, she got mad, and when she got
she was going to do something about it.

So on April the 8th,.hé comes over to her house an

get into a fight. She rips the chain off his neck, cal

ht

e his

mad,

d they

Ls him

some names; he leaves. He wants to get awéy, and when
leaves, she gets in her car and follows him. ﬁe and hi
friend are running back of yards, jumping over fences,

to get away from this giri, but she is unrelentless. S

gets in her car; she drives around. When she can't fin

she goes to his house, she takes an object, and she bus

the window, and she leaves a note, and theq she drives
Later she continues to call. He's nof answering h

telephone call. She decides that the breaking out of t

window is not good enough, so she get ahold:of some fri

of hers, Andrew James, who is also known as. Drew, Donel

James, who goes by J.B. for John Boy, an? Greg Floyd, wh

remarkably goes by Greg Floyd, and Tiffany James, who g

Tiffany.

he
L
Trying
he

g him,
s out
away.
er

hle

ends

1

O

oes by

7
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ége gets ahold of these'people and she says to them,
hey, you guys want to make some money, make some quick money?
i got a lick for you. I got a plan for you how you can make
some money. All you need to do is you go ovef to Big A's
house, and you're going to go in there and you're going to
rob him and take his money, and that's how she's going to get
her revenge. She doesn't like it that he doesn't want to be
with her.

So this groﬁp goes on the 10th of April over at his
house, and when the three of them get there -- Tiffany drove
them over there. When they get there, they knock on the
door. Nobody comes to the door. They start looking around
at each other and they say, I don't know, I don't know, I
don't know about this, and they get a little panicky, and
they leave. They're like -- they chicken out. They are like
we can't do it; we can't do it.

They leave there and they go back to Ladorrean's, plan
out the window. That just makes her madder, and so éfter
that, she starts plannihg again. She plans, and she calls
Donell James in. She gets Greg Floyd again. She gets
Tiffany in again, but this time, there's somebody else
involved, Quentin Gause, whose nickname is Bait, and the

difference between this time and the time before is that he's

‘got a shotgun, and it's loaded, and he's going to use it, and

they go in, they walk into that house.
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Anthony Graham is in the front bedroom. You're geoing to

hear from him. They hold him at gunpoint, Greg Floyd does.

Donell James and Quentin Gause go to the side bedroom.| Allen

Smith and his girlfriend are asleep in the bed. They hear a

commotion out there, start to wake up. She slides in between

the wall and the bed in the bedroom, slips' down, crawls

underneath the mattress and is 1obking at them.

She sees feet going over to a dresser. She hears Allen

move. Bam. Shots are fired. He tries to get up, but Hit's

too late, because Quentin Gause had shot him and killed| him,

and Ladorrean Collington had made it happen.

I'm going to put some evidence up heré on the witne

stand for you all, and at the end of hearing this evidence,

you're going to have no problem finding both of these
defendants guilty on all counts. Thank you for your
attention.
THE COURT: All right, Mr. McCollum,ion behalf of
Defendant Collington. .
MR. McCOLLUM: May it please the Court.
THE COURT: Yes sir.
MR. McCOLLUM: ladies and gentlemen, I believe the
Judge thanked you for your patience, and I,.too, thank y

for your patience. It's just beginning. I.expect this

will take some time, so please bear with us., I know thai

didn't ask for this duty, But we very much appreciate you

ou

tria;

E you
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being here..

As T said earlier, my name is Greg McCollum and I'm a
lawyer, and I practice law in Myrtle Beach and have for some,
I guess, twenty somethinj years now, and today I have the
privilege and responsibility of defending Ladorrean
Collington. |

Now, we don't contest the fact that on April the 14th of
2008 that a man who went by the name of Allen Smith was shot
to death at his house whére he was staying, but the evidence
that the State is now choosing to follow is that Ms.

Collington was not present, 6kay, that she wasn't there. She

~wasn't in the house, she wasn't on the porch, she wasn't in

the driveway, she wasn't in the car. She wasn't involved.

An element of accessory béfore the fact of any type of
felony is that you're not present at the scene because if
you're present at the scene when & felony ié committed and
you're both present and both aiding and abetting, in other
words helping, with helping in a very serious way, assisting
in every possible way, then you're the what's called a
principal.

Now, I submit to you that there are several principals

. in this case, and the State alleges that Quentin Gause is a

principal. I don't know. We'll see if that's true or not,
and ultimately that will be your decision, but I submit to

you that there were several principals involved, an
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individual, a woman who drove these individuals to Mr.

Smith's house, individuals who for reasons satisfactory to

themselves got out of the car with weapons, wearing these,

kicked the door in, held at least one person at gunpoint,

and

then fatally shot to death Mr. Smith, while his girlfriend

was cowering under the bed as Ms. von Herrmann said, and you

ask yourself, well, where are these people? They are the
State's witnesses.

Those people are the State's witnesses. They're nbt

on

trial. They signed what's called proffer égreements soi that

they can cooperate with the State of South Carolina, and one

would think if we knew, the State knew, the police knew}that

those people did those things, that they wquld be on trial

and certainly would not be in here saying somebody elsejdid

it, but that's the case.
Now, Ms. von Herrmann, who is a skillful prosecutox,

standing before you has told you a story or a version of

events, and she told it in a somewhat dramatic fashion, |and

it has a certain effect on you, but as you listen to thils

case, as you hear these witnesses, as you hear one

contradiction after another, as you hear them testify again,

say it again under oath, only a different way, you will find,

I believe, that even the State's own witnesses who were

involved in this don't even tell it like Ms. von Herrmann.

In fact, I would submit they -- you will find that they

.

P

| R—

T
N




'f | DEFENDANT (COLLINGTON) OPENING - McCOLLUM e

ﬂ,{, :

f[ 1 all tell a different story. You will also find that they

_ 2 came up with these stories much later with, for reasons |

;_3 3 satisfactory to themselves, operating under whatevervbelief

l' ' 4 they had, they believed it was in their best interest to say
5 somehow that Ms. Collipgton caused this, that she would take

u 6 elaborate steps to have the father of her child killed, or as

= A 7 they say, robbed at his house, burglarized, because even

‘*j, 8 though Ms. von Herrmann said that she was charged with

f“i 9 accessory before the fact of murder, and I just say that as

10 well she isn't.

ﬂj 11 She's charged with accessory before the fact of armed
N 12 robbery, accessory before the fact of burglary, and armed

- 13 robbery is taking something from another by force or threat
éﬂj 14 of force, personally in front of- them, in their presence.

3 15 You can't do it over the phone, okay? You've got to be in
o 16 their presence. They have to feel that threat or
fj' 17 intimidation, and then armed with a deadly weapon.
r: 18 _ ﬁurglary is to enter without permission with the intent
Zj 19 to commit a crime inside,. and there are people who did that,

20 but not Ms. Collington.

21 Now, one of the things that you are going to look at,
22 and hear, and consider is that what is an accéssory before
23 the fact; what does that mean? We know the person isn't
(; 24 present, not even involved, but that that person aids in the
o 25 commission of a felony or is an accessory before the fact in
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the commission of a felony by counseling, biring, or
otherwise procuring a felony to be committed, and thenjit's
the same crime or penalty as if they were a principal.

Procure, I submit to you, is to obtain something
especially with care or effort, to obfain:by particulaxn care

and effort. Counsel is to give advice especially as

solicited from a knowledgeable person. Now, that doesn't
mean somebody says something. That means that somebody went
to‘somewhat of great lengths to be involvea, as an attorney
or counselor.
If I counsel somebody, it's not something I said to

somebody in line at the grocery store. To: counsel soméaody

woﬁld mean to meet them, to listen to theié particular facts,
get the idea and the evidence of what happéned, and then for
me to give them some.legal advice or counseél them.

If you go to a counselor because you're having a
difficulty with a child or you're having a. personal problem,
it's involved, okay? Counseling someone is not simply
suggesting somethiﬁg on the sidewalk. To ﬁrocure means (to
obtain with particular care or effort, theésame thing.

Now, there's not going to be any evidence -that Ladorrean
Collington did any of those things, and to say that she got:
mad at somebody that she had a baby with and got mad at him,,
and that that means she's guilty-of accesso?y before the| fact

of armed robbery and burglary, I submit it's Jjust —-- Jjust

321;

)

i
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ludicrous. Anybody that's ever been in any relationship has
gotten mad at the person they're in the relationship with.
It doesn't mean that then we then go and counsel or procure
to do something that's a felony. I think that -- well,
you'll see.

Now, in this particular case, what I believe most of
this is going to come down to is the witnesses who are going
to be telling it for the second, third, or fourth time, and
they're not going to be telling it the way they told it the
first time, but they're going to bé telling it today and this
week the way they think they're supposed to bé telling it so
they get the most benefit. I think the evidence will clearly
show that.

I submit that Ms. Collington should not be on trial for
these charges, that whatever she did or didn't do, that she's
by no means perfect. She certainly made mistakes. She
certainly lost her temper. She certainly probably said

things maybe she shouldn't have said, okay, but that doesn't

.make her guilty, and she's not guilty of these charges, and

when we come back later this week after you've heard all the
evidence, you've been through the evidence, then I think you
will see then clearly that she's not guilty.

Now, she doesn't have to prove anything, and His Honor,
Judge John, will tell you that. The State has the burden of

proof. The State must prove all elements beyond a reasonable
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doubt. Mere suspicion doesn't even come close, and we}ll

talk about that some more later in the trial. They have the

burden of proving that she's guilty, and fhey cannot prove

she's guilty of these offenses, and they will not prove it,

and when you see what they present, I think you will see with

some wonderment how this case is put together.

Thank you again. I éppreciate your patience. I

appreciate your ability to serve here, and look forward] to

spending several days with you, and thank you for your time

and attention. 5

THE COURT: All right, Mr. Hazzard, eon behalf of the

defendant, Gause.

MR. HAZZARD: Thank you, Your Honor. May it pleaée the

Court.
THE COURT: Yes sir.
MR. HAZZARD: This is Quentin Lavant?Gause. He is
thirty years old as he sits here today. Béck in April ¢
2008, he was a twenty-seven year old man. That's the fi
distinction between him and all these otheg'peop;e who W

involved with this foolishness here.

£

rst

ere

The Prosecutor has given you some names, Donell James,

Gregory Floyd, Tiffany James, Tanheshia Smiih, and Lador
Collington. The problem that we have, and when I say we

mean I and Quentin over there, is that other than Gregor

Floyd, we don't know any of these people. Let me repeat

4

y

rean

I
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that. We}don't-know any of these people, because you see,
Quentin was older. Back in April, as I say, of '08, he was
twenty-seven. Well, Donell was'twenty—three. Gregory Floyd
was twenty-one. Tiffany James at that time was eighteen.
Tanheshia Smith‘at that time was eighteen, and even Ladorrean
Collingtén, whom we don't know, was apparently twenty-one
based on her date of birth.:

Now, when you get older in life, age different doesn't

make that blig a difference, but as we know when you're

younger, when you're in your teens, when you're in your early

twenties, even when you're in your later twenties, you're
less likely to hang out with people who are in their early
twenties or teens, you know, because they are still reaching

a maturation process that you've already gone through, okay?

- That's the first distinction.

Another thing that's interesting is the Prosecutor did
try to take a somewhat complex situation and make it more
simple and manageable. lI'll make it even simpler than that.
There's no question, no question,‘that Doneli James and
Gregory Floyd are going to get on the witness stand, assuming-
the State does call them as they have planned to, and say
that yes, they-were involved, in whaf ultimately turned out
to be the death of Mr. Allen Smith on April 14th, 2008.

What they are also going to say now, and let me stress

that, what they are going to say now is that Quentin Gause
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‘places of education were shut down for several hours tha

was there, that Quentin Gause was there, Quentin Gause}did

everything, Quentin Gause pulled the trigger, it was ail

Quentin Gause. Quentin Gause even provided the car.

Anything having to do with this crime is ﬁow all on Quentin

Gause.

Now, evidence and testimony is going to show that it
occurred around 3:40 in afternoon on April 14th of 2008,
evidence andAtestimony will further show that when this
occurred, this was a very, very big deal, End I don't me
very big deal in the media days later, I méan a very bilg
right then. Why? Because it happened in a cul-de-sac
housing complex that is'basically right on:Highway 544.
you're coming from the beach, you reach it;just before y
cross over the 501 bridge. Wﬁat's right néar there? cb
Carolina.. What's right near there? Horry%Georgetown Te

Evidence and testimony will show that -both of those

because of the events that happened around ,3:40 in the

afternoon . of April 14th , 2008,

his

and

an a

deal

If
ou
asfal

ch.

t day

Evidence and testimony will show that it was pretty much

an all hands on deck situation for the Horry County Polil

ce

Department, that virtually every detective ihat they had

worked on this case, and evidence and testimony will sho

W

that at 1:00 A.M. on April 15th, so that's Wwhat, nine hohrs

later, nine hours after the event, -- I mean, these guys

were

!
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humping it. They were working. They were .talking to every
lead they could imagine. They were turning over ever rock
they needed to turn over.

The evidence and testimony will show that at 1:00 A.M.,
they've got Donell James in the box. They've got Donell
James in the box, and the evidence and testimony will show
that when they talked to him for well over an hour and a half
-— if I'm not mistaken, it was close to two hours, that he

said I don't know nothing about nothing. I ain't got nothing

to do with nothing.

The evidence and testimony will show that around at
least 3:05 A.M., they've now got Donell's girlfriend,
Tanheshia Smith, in the box, 3:05 A.M., okay, because these
guys were working around the clock. That's how big a deal
this is, and that at that time, she was not aware that Donell
had been arrested for murder.

So the police bring her in and they talk with her, ask
her about her day, what did she do. She says I don't know
nothing about nothing. They then tell her, well, you realize
John Boy, =-- that was Donell James, John Boy, even though he
denies that, he said nobody calls me John Boy, but eventually
he owns up to it.

They tell her, you know John Boy is in jail. He's in
jail for murder, and at that point it becomes very, very,

very real for her because the father of her child, the man
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she loves, the man she slept with the night before, isji

jail for murder, and at that time she immediately starts

n

‘'saying, no, what had happened was this man here, he's the

one. He's the one, not my baby daddy. He's the one.
Because.why? Because that's what John Boy told them, be
remember, there's like a nine hour time pgriod, between
to nine hours, between the time that Mr. Smith is brutal
slain and the time that the first of what:turns out to fb

these many defendants is in custody..

And evidence and testimony will show that over the
course of time, they -- over the course of that eight hp
period, all of them had.a lot of opportunity to sit and
and plot and plan as to what to say if thi@gs went bad.

' Evidence and testimony in this case will show that
not untii literally over a year later that, you know, ce
people get on the train. Gregory Floyd geés on the trai
because when they talked to Gregory Floyd, and they talk
him on the 16th of April, the evidence and testimony wil
show when they talked to Mr. Floyd, that Mr. Floyd spend
well over an hour.saying I don't know nothing about noth
I wasn't there. It wasn't me, but Gregory Floyd takes i
a whole new level.

Not only once the police get it in his head about al

cause
eight
ly

e

ur

talk

it's
rtain
n,

ed to

.1

s
ing.

t to

hour and a half in that he's in really, really bad troub

and he's not going anywhere, then all of a éudden,‘well,

le

(.
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you've got to pull out. You'wve got to pull out a Quentin
Gause. It's Quentin Gause, but he goes even a step further,

Evidence and testimony will show that he throws a guy by
the name of Greg Hemingway under the bus. Evidence and
testimoﬂy'will show their co-defendant; the alleged driver,
and we'll get into the issue of the whole alleged part of the
driver, Tiffany James, she also throws Mr. Hemingway under
the bus and says he did it, he did it, he did it, so they
have absolutely no compunction, no problem with throwing
anybody they can and saying anyone did -- anyone is
responsible but them, okay?

Sé you've got Donell James; you've got Gregory Floyd.
No question those two guys were in the house, so what's your
last question, because your evidence and testimony is going
to be three black males went into the house. We know one was
Donell. We know one was Gregory. The question is who was
the third one? |

‘Well, what did Ms. von Herrmaﬁn tell you also? Oddly
enough, a couple of days before, it may have even been the-
day before, none of them are really clear on dates, but
sometime within the preceding forty-eight to seventy-two
hours before Mr. Smith was killed, Donell James and Gregory
Floyd do go to the house, and who did they take with them?

They take with them Andrew James, IV. Andrew James, IV,

whom evidence and testimony will show, was in the process of
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being evicted from his home, Andrew James, IV, who has|three

kids to take care of, Andrew James, IV, whose lights hav

e

been turned out. He needs money worse than anybody injthis

whole scenario, and there's no question he went the first

time. The question is did he go the second time.

Andrew James, IV, whom evidence and testimony will

when the police talked with him, he's not answering. If
run one of those gunshot residue tests on your hands, wh

it going to show? 1Is it going to show you've done fired

weapon? And evidence and testimony will show that Andrew

James, IV, said, well, you know, I did have a little ack

today. I was messing around and had a .22 in my pocket

show
we -
at's

a

ident

and

it just kind of went off when I was trying‘to pull it out.

Now, who are these people? Let's be clear. The ea
way for me to do it is to start with Donell James, becau

basically everybody is connected to him. Tanheshia Smit

siest
se

h is

his girlfriend/baby mom. Andrew James, IV:and Tiffany James

are his first cousins, okay?

Gregory Floyd's brother is the boyfriénd/baby daddy

Tiffany James, okay, so all of these folks .are either

connected by love, by blood. Now, who is the one person

ain't in that circle? Quentin Gause. He aﬁn't nobody's

daddy. He ain't nobody's boyfriend. He ain't nobody's
friend. He's nobody's confidante. He's got nothing to

with these people, which brings us back to where we star

of

that

baby

do

ted.
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The evidence and testimony will show when it's all said
and done in this case that they can try to blame this man all
fhey want, but there is no evidence, there will be no
evidence, and the reason there will be no evidence is because
he didn't do it.

We look forward to working with you. Thank you for your
time and your attention.

THE COURT: All right, Solicitor, your first witness,
please Ma'am. -

MS. von HERRMANN: Thank you, Your Honor. The State
calls QOfficer Fred Rash.

THE COURT: All right. Please come around to be sworn,
sir.

FREDERICK ARTHUR RASH, being first duly sworn,
states as follows:

DIRECT-EXAMINATION BY MS. von HERRMANN:

0. Officer Rash, by whom are you currently employed?
A. With the Horry County Police Department.
Q. And how long have you been with the Horry County

Police Department?

A. About five years, just over five years at this time.
Q. Were you on duty on April 14th of 2008?

A. Yes, I was.

Q. And were you dispatched to Barberry Court in reference

to this particular case?
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by

A. Yes Ma'am. f}

Q. And did you respond there? -

A. Yes, I did. fJ

Q. ‘Were you one of the first responding officers?

A. I was the second officer on scene that I'm awaré of.

Q. And who was the first responding officer? o

A, " Corporal Oswago Santiago. o

0 He's not -- he's at -- and he's refired? He's not .

working at the Police Department anymore, is that correlct?

A. Correct, Ma'am.
Q. . All right, and is Barberry -- Barberry Lane --
Barberry Court, is that in Horry County? '

A. Yes Ma'am, it is.

Q.. Once you responded to that particulér location, tell

~-- tell the jury, if you will, what your duty is as thefirst

responding officer.

A. Well, each -- each call you respond ito is going to

have a different play-out on what the responding officer

duties are going to be. In a case like thi$ where it's

outside the realm of a one or two person team to handle [it,

the immediate supervisor, which was Corporal Santiago, would

make the decision as to call in more units és needed.

Due to the severity of this incident and what we were

receiving from our dispatch, he had already made adjustments

through radio dispatch and communications to have more units

e e
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Al -

{ r 1 respond, but the primary goal at that time is to secure the
2 scene for the safety of any fire and rescue personnel that

3 may be needed and get any kind of vehicle description,

ﬂ 4 suspect description that they may have left him at the time.
5 The main concern 1s securing the scene for process and

B 6 securing it for the safety of any E.M.S. workers.

— ' 7 Q. Did you all put up some crime scene tape? Is that

P 8 part of what you do?

'A? 9 A. Yes Ma'am.

)

. 10 Q. And, again, why do -- why do you do that?

A )

g} 11 A. We do that to secure the crime scene to give any
12 civilians the idea that this is not a good area to be in, as

13 well as the uniformed officers. It helps to keep people out

14 because it's clearly marked crime scene, do not cross.
o 15 Q. In this particular incident, were there a number of
i~§ 16 people milling around, or was it relétively quiet that day?
. 17 A. Yes Ma'am. Because of all tﬁe commotion and the
;\ 18 sirens and the location of the incident, there were numerous
Lj 19 college students trying to see what was going on. They were
20 all advised to go back into their residences until we could
21 get a description or location on suspécts.
{7? 22 Q. Did you have a problem getting those people to go back
23 into their residences?
24 A. At first, yes. Once they saw all the other personnel

25 that was called out for this case, they did not have a
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problem going inside and just staying indoors. I think

understood the severity of what was going-on at that point.

Q. And did you have a visual on the lécation whilely

were there, the whole time'you were there?-

A. Yes Ma'am.

Q. And to the best of your knowledge, ‘did anyone oth
than law enforcement personnel enter into that ---

A. Nobody aside from the Coroner was oLviously there

I believe there was one E.M.S. worker at 16:03 hours, aft
in the afternoon, that was on scene and prgnounced at th
time, which they are allowed to do in severe cases like

waiting for the arrival of the Coroner.

Q. All right, so to the best of your kéowledge, can

say that that crime scene was not altered ér tambered wil
any way?

A. Correct, Ma'am.

Q. And were you involved in the investigation of the
at all?

A. No Ma'am. i

Q. All right. Your duties were limited;to that secul

of the area?
A. My -- my duties were limited to secuiing the area

relaying any pertinent information that I cdéuld, or susp

information, any utterances that would be heard or obseryved

from any of the local witnesses, to pass that on to the

they

ou

er

, and
4:03
at
this,
you
th in
case

ring

ect

other
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officers.

Q. Do you recall what time you were dispatched?

A, I have it in the initial incident report. I want to

say it was around 15:52 in the evening. I believe I
responded at 15:57 was my arrival time. The Corporal was
slightly earlier, but his radio was not working at the time.

Q. Okay, so for those of us who are non-military people,

. that would be -—-

A. I'm sorry, 3:52 and 3:57 P.M. I'm sorry.

MS. von HERRMANN: Thank you. I don't have any further
questions for you, Officer Rash. Please answer any gquestions
Mr. McCollum or Mr. Hazzard may have.

THE COURT: Mr. McCollum, cross-examination.

MR. McCOLLUM: May it please the Court, Your Honor.

THE COURT: Yes sir.

CROSS-EXRMINATION BY MR. McCOLLUM:

Q. Officer Rash, you're with the Horry County Police
Department? |

A. Yes sir.

Q. And how long have you been a police officer?

A. It's been a little bit over five yéars now, sir.

Q. And so this is -- you've been a police officer in law

enforcement for a total of five years?

A. Yes sir.

Q. And when you went to the scene that day, was there
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anybody in your department that supervised you, your shift
commander or somebody like that? Did they give you any
specific instructions?
A. Yes sir.
0. " What were the instructions? ‘ L
A. To secure the area and to BOLO all fhe information,
which is a be on the lookout for any information that was
obtained by Corporal Santiago, my immediaté supervisor.
Q. All right, and did you have severaliradio
communications with your supervisor that déy?
A. Most of our communication was verbal because we were
within shouting distance of each other. '
Q.‘ And the lodation is -- do you know fhe exact location?
Is it Barberry Court or Barberry Drive?
A. I believe it was put out as Barberry Drive. On the --
if the 911 tapes are reviewed, it's going go be Barberr§
Drive. It may have been Barberry Court or:called Barbexrry
Court by the locals. ;
Q. Is that location -- and you're very familiar with the
location, right?
A. I don't remember the numerics, but i% I had to dnpive
to the house again, I probably could.
Q. Had you been to that location before} and by that
location, I mean that street or that --- .
A. Oh, I've been to thé street numerousitimes in the

>

i
|-

-

-

.
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past, sir.
Q. And would you describe that as being on the campus of

Coastal Carolina University?

A. No sir.
Q. You wouldn't?
A. No. 1It's adjacent to it. It's within -- from a

lawful perspective, if we were going to charge a narcotics
violation, it would be within the jurisdiction of charges

within distribution to a school.

Q. Is it within walking distance to the campus?
A. Yes sir.
Q. And did anybody convey to you any special significance

because of the proximity to the school?

A, Convey to me -—-

Q. Any significance about trying to resolve this case,
let's get it wrapped up, let's -- well, let me rephrase that.
Were there a lot of officers assigned to this case?

A. Initially myself and Corporal Santiago from that
point. My immediate supervisors and command staff took over
on the assignment. I could only testify to what I saw at the
time, which was a large number of officers; what I consider
large, more than I'd say maybe fourteen altogether, and what
I consider their area of operations, looking for the
susﬁects.

Q. While you were at the scene, and you stayed there --
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did you stay there for just a few minutes or for several
hours?
A. I was there probably the end of my tour of duty,lwhich

is at 6:00 P.M., so it's well over two hours, and I mayj} have

stayed longer just to get my car out of the crime scenei

Q. And how many officers visited the area while you|were
there?
A, I'd have to look at the crime scene-log. I don't

recall how many exactly.

Q. I'm not specifically asking you howimany people signed

in at the crime scene. I'm just saying as :a general nuﬂber.

Were there three police officers, were there ten, were there

twenty-£five?

A. I would estimate somewhere around fourteen or fifteen
that I saw.
Q. Okay, and then did you work on this case any time

after that date?

A. No sir.

Q. So your only involvement was called to the scene,|
A. Secure --- .

Q. ~-— perform your duties, and then afﬁer you were

released from the scene by your supervisors, you'didn't have.

any other involvement with the case?
A. Correct, sir.

Q. And-you don't have any personal information whatsc

ever

L

1
i

I{" ™
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that Ms. Ladorrean Collington, who is on trial, was involved

in this in any way, right?

A. No sir.

Q. OCkay.
MR. McCOLLUM: Thank you, sir.
THE COURT: Mr. Hazzard, cross-examination.
MR. HAZZARD: Thank you, sir.

CROSS-EXAMINATION BY MR. HAZZARD:

0. I apologize, sir. What is -- what is your rank?
A. Right now it's Lance Corporal.

Q. Lance Corporal?

A. As it is right now, sir.

Q. Okay, Lance Corporal Rash, thank you very much for

your time. Very briefly, you indicated that there were a lot
of kids out there, a lot of college kids out there?

A. They -- they_had come out for the commotion, yes sir.

Q. Yes sir, and you and other officers were telling them

they needed to go back into their residences?

A, Correct, sir.
Q. Okay, so it's not like they were just stopping by.

These were people who actually lived in that community?

A. Yes sir.

Q. Okay, and they were all there? They were all on the
scene?

A. No, not on the scene, no. They were on the street.
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Q. Yes sir, that's what I mean. I don't mean in the
house, or on the porch, no, nothing like tﬁat. I just mean
that they were in the neighborhood and on that street?

A. They all came out to see the blue lights, yes sip.
Q. Is that -- is that street a cul—de-éac or not?

A. Yes sir. At the time it was not blocked off at the
end for foot traffic. It has been blocked:off since then,
but destroyed numerous times. .

0. Okay, so basically then you had a lét of folks who
lived there, who were there at the'time.whé would have been
ﬁotential witnesses to what occurred, is that correct?

A. If they had been at the hduse, I would go along with
that. ‘
0. Okay.

A. I don't know of any of the others.

Q. Okay. Were these kids out there inithe street ox in
the immediate area when you arrived at 3:Si P.M.?

A. No. They seemed to mill out of theihouse when they
saw the blue liéhts and the police cars, aﬂd they started
coming out to see what was going on.

Q. But it's not like they drove up froa somewhere ellse?
They just caﬁe outside and wanted to see what happened?

A. No. Obviously we had some people tried to get bakk to
thelr residence because they had been in cléss earlier that
day and they were trying to get in, which they were not
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allowed to come in with wvehicles.
Q. Okay, but a good number of them were just coming out

of their homes adjacent and seeing what was going on with the

. blue lights?

A. Mainly across the street where nobody could gé
anywhere and why they were going to be late for class.
0. - Got'cha. |

MR. HAZZARD: Thank you, Officer, Lance Corporal Rash.

THE COURT: All right, any redirect?

MS. von HERRMANN: No sir, Your Honor, and I Qould ask
that he be released from his subpoena at this time.

THE COURT: Any objection to excusing the witness, Mr.
McCollum? |

‘MR, McCOLLUM: .No, Your Honor.

THE COURT: Mr. Hazzard?

MR. HAZZARD: No objection.

THE COURT: All right, Officer, you are released from
your subpoena and mé& go back to your regular duties, sir.

OFFICER RASH: Thank you, Your Honor.

THE COURT: Very good.

All right, next Qitness, Solicitor.

MS. wvon HERRMANN: The State calls crime scene’
investigator, Robert Deal.

THE COURT: All right.

MS. von HERRMANN : Judge, may we approach for one
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S
moment . O
: "

THE COURT: Certainly.
[
(BENCH CONFERENCE TAKES PLACE OFF THE RECORD.) {J
THE COURT: All right, ladies and gentlemen of the B
' .
jury, let me -- I'm just going to pose a question to you. I )
know I didn't cover this earlier about the.times of court and 51

when you could expect to go home for the evening.
I will ask you a question in just a second, but ple
don't expect to be leéving the courthouse %ny time befor
5:30.. It may be later than that depending:upon a witnes
that is on the stand. I do not like to bréak up direct
cross—examination. ;
I think there may be one or two of you that indicat
that for today that might be a problem. Ié there anyone
that particular circumstance? Please raise your hand.
All right, the next witness, Solicitof, the direct-
examination you belie&e will take an hour?:
MS. von HERRMANN: Yes sir, Your Honor.
THE COURT: All right, and obviously %ould be abou
I know I didn't tell you this, so I'm going to brea
Court down for today at this point in time.l Please make
arrangements and understand we will not be doing this ag

We will be here at least until 5:30, maybe later. If I

not do this, you will be hére a lot longer,:the number o

ase
e
S

and

ed

in

~

ain.

do
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days, than otherwise, so we need to make sure we go forward
as expeditiously as possible, obviously understanding that
justice needs to be done, so I will excuse you.

There are some matters that I have only tomorrow
morning. Other than that, we'll be starting earlier, but
tomorrow morning we'll start at 9:30. It may very well be the
next day or so we start at 9:00 or 8:00, so please be
egpecting that.

When you go home for the evening, don't talk about the
case with anybody. Don't allow anybody to talk to you. If
you see your husband, wife, boyfriend, girlfriend, neighbor,
friend down the street, if they happen to know you're on the
jury, that's great. Other than that, you can't talk to them
about it because unintentionally they'll give you their
opinion about the case. They don't have one. You should not
have one until I give it to you at’the very end for your
deliberations and your unanimous decision in this matter.

Please remember what I told you before. You can't lock
up anything on the Internet. You can't do any research on
your own. You have to decide this case solely and completely
on the facts and evidence you hear in this courtroom and from
no other source, so with that, I'll see you back tomorrow
morning at 9:30. Thank you very much.

Everyone else remain seated.

As to your pads-and pens, if you want to -- we're going
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Court's attention at this time, Solicitor?:

to secure the jury room. Why don't y'all take them back to

the jury room and the bailiff will secure them in the Jjury

room, please. Thank you.

(THE FOLLOWING TAKES PLACE OUTSIDE THE PRESENCE OF]
JURY.) |

THE COURT: Any matters you need to pring to the

MS. von HERRMANN: No sir. !

THE COURT: Mr. McCollum?

MR. McCOLLUM: No, Your Honor.

THE COURT: Mr. Hazzard? .

MR. HAZZARD: None on behalf of Defendant Gause, )

Honor.
THE COURT: All right.

Mr. McCollum, I need to address an issue.

THE

fouY

Mr. Hazzard, your client is in custodj with the Horry

County Sheriff's Office, is that correct?
'MR. HAZZARD: Yes sir.
THE COURT: All right, very good.

All right, Mr. McCollum, I understand your client

|

as

been free on bond during the pendency of this case. Thej jury

has now been sworn and she is facing obviouély extremely

serious charges. Would you like to argue wﬁy I should not

have her remanded into the custody of the Hérry County

Sheriff's Office during the pendency of thi$ trial?

|
|




10
11
12
13
14
15

16

17

18
19
20
21
22
23
24

25

259
JURY OUT/ON RECORD

MR. HAZZARD: Your Honor, she is from this area
originally. She has family here. She has children that
lives here. Her mother, her extended family are here. Her
mother is present in the courtroom, as are other family
members. She is presently -- while she is out on bond, she
is on home detention. Her whereabouts have been monitored
since the time that she's been released.

She's weafing and is presently in the custody of the
State pursuant to electronic monitoring. The State knows
where she is and Qhat she's doing at all times. If you check
the -~ her status, as I understand it, at the jail, at J.
Reuben Long, persons in her status are considered in custody.
We would submit that given those circumstances, that it would
really serve no purpose to have her removed from home
detention and GPS monitoring and actually incarcerated in the
jail during this time.

THE COURT: Please help me with this. You indicated
that the GPS indicates where she is. Has that changed?
Usually you can use the system to find out where somebody has
been, not where they are currently? |

MR. McCOLLUM: Well, that ---

THE COURT: What type of —---

MR. McCOLLUM: That may be true, Your Honor.

THE COURT: Okay.

MR. McCOLLUM: I just know from demonstrations that
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have shown us ---

THE COURT: Okay. I just -- I don't know. I Jjust

wanted to be clear about that.

What's the position of the State, Solicitor?

MS. von BERRMANN: Well, the State's position is fthat
she should be incarcerated du?ing the course of the trial.
The bond has now expired. The bondgman haé produced hep,
made sure that she was produced here for tirial, and thaL is

the end of his obligation, so at this poinf she does not have

a bond, and so we would ask that she be inéarcerated.

As Your Honor mentioned, that GPS is not -- is not

monitor where we can flip a switch and go, well, you know,

there she is. 1It's not a GPS monitor. It's simply something

that can tell us if she goes out of a particular area.
THE COURT: All right.
Mr. McCollum, I don't suppose any representative of

bonding company is here at this point in t#me so that we

could ask them whether or not they want to ‘stay on the bond

or not? -

MR. McCOLLUM: It's my understanding they're not
present in the courtroom right now, Your Honor.

'THE COURT: All right. What I'm going to do, Mr.

McCollum, is I am going to have Ms. Collington remanded

“the custody of the Horry County Sheriff's Office at least fof

this evening. I will allow you to communicéte with the

a

the
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bonding company whenever it is that you can and you can
present it to the Court tomorrow if they are willing to stay
on the terms and conditions of the bond and to remain with
the bond in full force and effect, and I may then reconsider
having her remanded to the custody.of the Horry County
Sheriff's Office, but since I have no such assurance at this
point in time, ‘I am going to remand her to the custody of the
Horry County Sheriff's Office and to be at the J. Reuben Long
Detention Center tonight.

What I'm going to ask is to make sure, Mr. Hazzard and
Mr. McCollum, you would like your clients here by what time
in the morning? )

MR. HAZZARD: Your Honor; if you want the jury here at
9:30, it's my practice I try to be here about thirty minutes
beforehand ---

THE COURT: So -- but -- by nine o'clock, would that be
sufficient for both your purposes, then, gentlemen?

| MR. HAZZARD: Nine o'clock would be more than
sufficient, Your Honor.

THE COURE; All right, so we will just need to make
arrangements to make sure, Solicitor, that both defendants
are here at the qourthéuse by 9:00 A.M., please Ma'am, and
then, Mr. McCollum, obviously you will have to arrange with
the family to make sure she has some change of clothes for

tomorrow morning, ‘and again, I'll be glad to hear from you as
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to the remainder of the trial.
MR. McCOLLUM: All right.

THE COURT: All right. With that, I will see y'al

1

back tomorrow morning. Obviously if y'all'have any issues,

I'1ll be here certainly by nine o'clock. Thank you veryimuch.

MS. von HERRMANN: Thank you, Judge.i
(THE FOLLOWING TAKES PLACES ON JUNE 7; 2011, OUTSID
PRESENCE OF THE JURI.) :
THE COURT: The defendants are whereé

MR. HAZZARD: Your Honor, if you could give us a

E THE

moment. As the Court knows, you have allerd the defendant,

3

Gause, to make some transcripts of certain interviews, and I

was going over them with Mr. McCollum and Ms. Von Herrmann to

see which ones they do and do not have. Ighave tried tc
mail them to them as the process of recofdfng them or
transcribing them has gone on, but if you éive us a Ccoug
moments, we can finish that process and --- .

THE COURT: You can, but I've got to ?eal with an
with a juror first, so we'll do that first.

This stipulation, Counsel, that y'all entered into,

we stipulate that all blood and/or DNA evidence collecteld

e—

le of

1ssue

that

from the crime scene belong to the deceased; Allen Smith, and

do not belong to Ladorrean Collington, Quentin Gause, or

anyone else, 1s that some statement that yoﬁ just want the

document marked as an exhibit, or how do y'all want to handle
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that?

MS. von HERRMANN: Your Honor, I would -~ however the
Court wants to mark it suits me. I mean, my intention is
when Investigator Deal gets to his portion of the testimony
about the DNA is to have the Court read that stipulation to
the members of the jury.

THE COURT: That's fine, and I guess you will cover
that with the witness also?

MS. von HERRMANN: Yes sir,

THE COURT: All right, very good. All right, thank
you.

MR. HAZZARD: Also, Your Honor, before the jury is

brought out,-as the Court. knows it is normally my practice to

place any plea offer on the record before the trial begins.

I was remiss and failed to do that yesterday, but I would
like the Court to have a colloquy with the defendant.

THE COURT: All right, very good.

MR. HAZZARD: Thank you.

THE COURT: I don't know what the issue is about the

- defendant's -- I've got a note from a juror that says she may

recognize the mother of Ms. Collington. Can I bring that
juror out and talk to her, or do y'all want me to wait for
Ms. Collington and Mr. Gause to get in here?

MR. HAZZARD: I have no objection to the Court

interviewing the juror.
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THE COURT: Mr. McCollum? K,
MR. McCOLLUM: Your Honor, I don't héve an objectfion. r:
That's something that's often done in chambers. {_
THE COURT: All right, very good. - -
Ask, if you would, Deputy, ask Juror Number 205 tolcome
in, Juror Number 205, please. )
(JUROR NUMBER 205 ENTERS THE COURTROOM.) i
THE COURT: All right, Mr. Marlowe, just stand right —J
there. That will be good. All right, sir, you are Jurer ;mi
(
Number 205, sir? (
JUROR NUMBER 205: Yes sir. t?
THE COURT: All right, sir, and you Grote a note o me .
indicating that you believe you saw in thegcourtroom LJ
yesterday the mother of the defendant, Ladqrrean Collington, [}
is that correct? —
JUROR NUMBER 205: That's correct.- ‘j
THE COURT: And you believe that in the past she was a (1
customer of your business, and the name of your business {;l
again is? | . ij
JUROR NUMBER 205: Marcat Supplies. T“
THE COURT: All right, and that supplies certain -
materials to hotels and restaurants, that type of thing? . ;}
JUROR NUMBER 205: Correct. -
THE COURT: And from the note, it ind&cates she was a LJ
customer approximately about éight to ten years ago, is that {ﬁg
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correct?
JUROR NUMBER 205: Correct.
THE COURT: All right, sir. Let me talk to you just a

second about that. Obviously if you had remembered that

.earlier, that was information that should have been shared at

an earlier time, and I understand you don't -- you know, a
name may not ring a bell, but when you see a face, that rings
a bell, and I understand that and I appreciate you bringing
it to the Court's attention.

i need to ask you a couple of questions now then. Do
you understand your job as a juror? As I've repeated now a
couple of times, you make your decision solely and completely

N

on the evidence that is presented in this courtroom and from

- no other. source, you understand that?

JUROR NUMBER 205: Yes sir.

THE COURT: And you understand that it should be that
whether or not you recognize this particular person should
have no-imbact in any way in your decision, you understand
that?

JUROR NUMBER 205: Yes sir.

THE COURT: All right. Understanding that to be the
duties and responsibilities of a juror, after having relayed
this information to me, can you be a fair and impartial
juror, both to the State and both defendants, that is give

everyone a fair and impartial trial in this matter?
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JUROR NUMBER 205: Yes sir.
THE COURT: Very good, sir. Thank you very much.
Thank you. Just go back to the jury room.: Thank you.

(JUROR NUMBER 205 DEPARTS THE COURTROOM )

(NOTE FROM JUROR NUMBER 205 MARKED AS: COURT'S EXHILIT

NUMBER 2.)

THE COURT: All right, the Court finds no reason Or

cause to remove Juror Number 205 from the jury pool. 1Is

there any objection to that from the State?

MS. von HERRMANN: There's no objection, Your Honor,

but I guess my question would be how he knows that the
individual that he saw is one of the defendant's mother
mean, .that causes me some concern that he'é aware of a

relationship exists between someone who is:in -- who has

never been named, who has never been brougﬁt up and said this

is the defendant's mother. I mean, that —% that causes
some concern.
THE COURT: All right, Mr. McCollum?i
MR. McCOLLUM: I don't have any issﬁé, Your Honor.
THE COURT: All right, and what about’ the Solicito
objections? .
MR. McCOLLUM: Your ﬁonor, I think yoﬁ -
MS. von HERRMANN: I'm not ~—- I'm not%asking that

removed. I just --—-

THE COURT: I appreciate that, but yoﬁ've raised a

ne

r's

he be
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issue and I'm asking Mr. McCollum to respond to it.

MR. McCOLLUM: Your Honor, I believe you just asked the
juror the typical questions about could he be fair and he
answered in the affirmative, so |

THE COURT: | I appreciate that. Is there any reason
that he would know who the defendant's mother is, the
relationship? I mean, has there been aﬁything stated in
Court that would so indicate? I don't remember. I mean, did
you say anything in your opening statement? Did you indicate
in any way that her mother was present? I don't remember. I
know at some point in time it was said, but I don't know if
it was in front of the jury or out of the presence of the
jury.

MR. McCOLLUM: I don't recall, Your Honor. We talked
about it during the sequestration motion, but I don't think
the jury was present then.

MS. von HERRMANN: The jury was not present.

THE COURT: All right, very good.

And Mr. Hazzard, any issue on behalf of your defendant,
Mr. Gause?

MR, HAZZARD: No sir.

THE COURT: All right. I appreciate the -- that fact,
Solicitor, but the note as indicated by the juror said at the
end of business, and it might have been, you know, when they

were leaving, and I don't know what the juror saw as far as
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any eye contact, or communication, or, youiknow, ver- -~ not

verbal, but body language contact between the defendant

her mother who was sitting at that point in time yesterd

an

ay

d

very close to her that that might have triggered in his{mind

and that indicated that he knew that then that there was
connection and that this lady in his note épparently was
executive housekeeper at some hotel. He didn't say what
hotel, but said that the lady was an executive housekeep
and because of that did business with his ﬁotel and
restaurant supply company eight to ten yeafs ago. That
what he put in his note.

I appreciate your concern, but I don'é find anythin
of the ordinary and I think just because oﬁ the normal w
things transpire in a courtroom that it miéht be easy to
infer someone's connection to a particular ?arty, so I'm
going to -- I don't see any reason -- I stiii reiterate
with you bringing it up, I don't see any re?son to remov
juror in this particular matter.

All right, you mentioned the thing aboﬁt the
transcripts. Is there -- is there any necessity that we
to do that right now? I mean, is that some%hing we coul
take up or y'all could take up maybe at lunéh or sometim
Is that ——-

MR. HAZZARD: The Prosecutor would have to speak t

that because I don't know the order of her witnesses.
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THE COURT: All right, so they were -- all right,
Solicitor, let me know. Is it something you need to -—-

MS. von HERRMANN: I think we can -- I think we can
wait until lunch.

THE COURT: All right, wvery good.

All right, ask the jury to come in then.

MS. von HERRMANN: Your Honor, there was one ---

THE COURT: Oh, I'm sorry.

MS. von ﬁERRMBNN: --—- more matter that the Court
Reporfer had brought to my attention. There were a number of
items and I believe we put this on the record yesterday, a
number of items that are in evidence at this point, ---

THE COURT: 1 through 48.

MS. von HERRMANN: Essentially 1 through 48, I believe.

THE COURT: Well, I just have 1 through 48.

MS. von HERRMANN: Okay. 49 was the photograph ---

THE COURT: 49 was the photograph that I allowed into
evidence over the objection of the defendant, Gause. That
was -- that was as a result of the motion that came before
the Court and Mr. Hazzard objected to it, so it's in
evidence, but it's not without objection. 1 through 48 were
without objection, and honestly, what I did was deny his
motion to remove the photograph. I don't really know that 49
is actually in evidence because it's not been identified by a

particular State's witness and I think that is necessary.
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. witness. What Dixie had told me was that it would be he

What I did was deny Mr. Hazzard's motion, 50 in realityy

is not in evidence.

49 |

MS. von HERRMANN: Okay. We can clear that up with the

to her if I could actually run through the’ numbers and
identify what it is on the' record.

THE COURT: All right, very good. Go ahead.

lpful

MS. von HERRMANN: Item Number 1 is é diagram; Number

2, photo of the scene; Number 3, photo of the scene; Number

4, photo of the scene with fence; Number 5; photo of the
doorway and window; Number 6, photo of the%markers 1, 2,
3 from distance; Number 7, photos of 1, 2,Eand 3_closer,
Number 8, photo of a door jamb; Number 9, éhoto of a bro
lock on door; Number 10, photo of Frankie Savis driver's
license.

Number 11, photo of a do-rag; Number 12, photo of a
sweatshirt; Number 13, photo of bedroom; N&mber 14, phot
Items Number 5 and 6 from a distancé; Numbeﬁ 15, photo ©
Number S5 close; Number 16, photo of Number B close; Item
photo of Number 8; Number 18, photo of Numb?r 9; Number
photo of Number 10 distance; Number 20, photo.of Number
close. |

Number 21, photo of Number 11; 22, photo of Number
23, photo of Number 12; 24, photos of Numbe; ~-- photo of

Number 13 and 14 together; Number 25, photo;cf Number 14

and

ken

o of "

b

11;

; 26,
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photo of Number 15; 27, photo of Number 16 distance; 28,
photo of Number 16 close; Number 29, photo of a projectile.

Number 30, photo of Number 17; 31,'photo of Number 18;
32, photo of Number 19; 33, photo of Number 20; 34, photo of
wall distance; 35, photo of wall close; Number 36, photo of
wall with numbers; Number 37,'phot§ of shotgun; Number 38,
photo of shotgun location; Number 39, photo of shotgun.

Number 40 is a map; 41, photo of a suitcase; Number 42,
photo of a suitcase with bullets; Number 43, photo of closet
with gun; Number 44, photo of closet with gun and Number 2
beside it; Number 45, photo of a Ruger .22; Number 46, photo
from victim's house down road; Number 47, photo from victim's
house towards apartments; Number 5 (sic), photo of a path --
excuse me, 48, a photo of a path.

THE COURT: All right, thank you, Ma'am.

All right, with that, is the State ready for the jury to
come in?

MS. von HERRMANN: Yes sir, Your Honor.

THE COURT: All right, and the defendant, Collington?

MR. McCOLLUM: The defendant, Collington, is ready,
Your Honor. |

THE COURT: And the defendant, Gause?

MR. BAZZARD: I did want to place the matter of the
rejection of the plea offer on the record, Your Honor.

THE COURT: Very good. Go ahead, sir.
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MR. HAZZARD: Your Honor, in this case, the State of

South Carolina versus Quentin Lavant CauseJ Mr. Gause
received a plea offer to enter a plea of ghilty to voluntary
manslaughter with a recommendation by the State of a twenty-
five year sentence. This came from Assist;nt Solicitor
Heather von Herrmann. The document was dated March 28th of
2011.

I've spoken with Mr. G&use about thatiplea offer oL
several occasions. It is my understanding?and has always
been my understanding that he has rejectedfit. In fact} the
plea offer document itself, he signed it and marked that he
wi;hes to have a trial, and the date of that was March 259th,

the day after it was received.

I would ask that the Court have a colioquy with the
defendant and confirm his rejection of the;plea offer and the
decision to go to trial.

THE COURT: All right.

All right, Mr. Gause, give me your atﬁention for just a
moment. You understand what has been stated in the recdrd by
your attorney, is tha@ correct?

MR. GAUSE: Yes sir.

THE COURT: All right, and you unders%and that should :
the jury, and obviously have no idea how thﬁs tfial is goingz
to turn out, what charges are going to be s;bmitted to the

jury, if any, and their deéisions on any of the charges,} but

L

o
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if the jury -- if they are submitted to the jury and the jury
so considers them and finds you guilty of the crime of
murder, you understand that the minimum sentence is thirty
years with a maximum sentence of life in prison without the
possibility of parole, you understand that?

MR. GAUSE: Yes sir.

THE COURT: All right, sir, and whatever sentence the
Court would issue in that regard from thirty years up to life
in prison without the possibility of parole, that -- except
for obviously the life in prison without the possibility of
parole, if there's any number of years, you have to serve at
least eighty-five percent of that sentence before you would
even be eligible for parole, the possibility of parole, .you
understand that?

MR. GAUSE: Yes sir.

THE COURT: All right, sir. You understand that
regarding armed robbery, if that charge shduld be presented
to the jury and the jury finds you guilty of that particular
crime, the potential sentence there goes from a minimum of
ten up to a maximum of thirty years, you understand that?

MR. GAUSE: Yes sir.

THE COURT: 2And, again, that is an eighty-five percent
crime, you understand that?

MR. GAUSE: Yes sir.

THE COURT: Regarding burglary in the first degree, you
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understand that if that charge should be shbmitted to the
jury and the jury finds you guilty of that:particular crime,
the minimum sentence is fifteen years, again up to life| in

prison without the possibility of parole, ?ou understand
that? | ;

MR. GAUSE: Yes sir.

THE COURT: And again, that is an eighty-five percent
crime, you understand that? -

MR. GAUSE: Yes sir.

THE COURT:  You understand that it ié within the
Court's discretion to whatever sentence thét -- on any charge
that you might be convicted of, that the séntences can either
run in concurrence, that is at the same ti@e, or I could have

those sentences run consecutive, meaning ycu would have|to

serve the éntirety or the eighty-five percent of one crime

before you would start the sentence on theinext crime, in
effect a sentence of life in prison withoué the possibility

of parole with these particular types of céimes and potential
sentences, you understand that? ‘

MR. GAUSE: Yes sir.

THE COURT: All right, sir. Understabding all that ana
unde;standinglthe State had offered you a p@ea bargain tlo :
plead to the lesser crime of voluntary mans?aughter with! the:
-- was that a recommended or negotiated, I’ﬁ sorry?

MR. HAZZARD: Recommended.

Q

~

l_ -
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THE COURT: Recommended sentence of twenty—five years,
aﬁd obviouély you understand a recommendation, I can accept
the recommendation. or not accept the recommendation. It
could be any potential sentence of voluntary manslaughter,
you understand that?

MR. GAUSE: Yes sir.

THE COURT: Understanding that, do you ‘wish to reject
the State's plea offer to you and continue on with your jury
trial in this matter?

MR. GAUSE: Yes sir.

THE COURT: Very good. Thank you very much.

.All right, ask the jury to comé in, please.

MS. von HERRMANN: I'm sorry, Judge.

THE COURT: Yes Ma'am.

MS. von HERRMANN: There's just one more matter. Let

‘me --.let me give this caveat. I appreciate everyone's

individual religions. ' However, it has come to my attentién
that Defendant Collington has a very large Bible cn the table
in front of her with the portion of it facing towards the
jury. I just don't think that's appropriate. I think it's
designed to send some sort of message to the jury, and I
would ask that that be removed from that table.

THEE COURT: All right, Mr. McCollum, what's your
position, please sir?

MR. McCOLLUM: Your Honor, I have discussed it with Ms.
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Collington. It showed up today. I assume’ she brought jit out

of lock-up with her. I don't think it's a:big deal one} way

or the other.

MS. von HERRMANN: You can see the —é-

THE COURT: I can see. How about tuin it over and face

it such that the binding is to the far wall.
MS. von HERRMANN: Thank you, Your Hénor.
THE COURT: Thank you very much. :

All right, ask the jury to come in, please.

(THE FOLLOWING TAKES PLACE WITHIN THE:PRESENCE OF THE

JURY.)
THE COURYT: All right, good morning,!ladieé and

gentlemen.

All right, Solicitor, your next witneés, please Ma'lam.
1

MS. von HERRMANN: Thank you, Your Honor. The State

calls Investigator Robert Deal.
ROBERT DAVID DEAL, JR., being first duly
sworn, states as follows:

DIRECT-EXAMINATION BY MS. von HERRMANN:

Q. Investigator Deal, will you tell the;jury, please,

what your occupation is. !
A. I'm currently employed -with the Foll? Beach Publi
Safety Office in Folly Beach, South Carolina.

THE COURT: You're going to have to have that

microphone directly in front of you and speak directly i

)

nto

e
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it, sir. Thank you.
Q. And can you give the jury, please, the benefit of your
educational background.
A. I have an undergraduate degree from the University of

South Carolina in Criminal Justice. I also have a Master's
Degree in Bﬁsiness Administration.

Q. And how aboﬁt your employment background?

A. I was employed by the Horry County Police Department
back in 2002, where I patrolled on the Uniform Patrol
Division for several years before I was promoted to
detective. During that time I served multiple yeafs as a
criminal investigator before I went over to fhe forensic side
of the house where I did five years as a crime scene
investigator.

During that time, I went to numerous schools ranging
from basic crime scene analysis through private sector
agencies, along with the Federal Bureau of Investigation. 1In
addition, I obtained recertifications from the Department of
Justice and the Department of Defense in crime scene analysis
and processing and reconstruction with regards to general
crime scenes all the way up to nuclear, biological, and

chemical crime scenes.

Q. And have you served as an instructor in that field as
well?
A. In addition, in 2007 I obtained a South Carolina
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instructor certification in basic law enfo?cement which
allowed me to then teach and instruct law énforcement
officers both in local jurisdictidhs and iﬁ federal
jurisdictions on crime scene analysis and ﬁrocessing.

0. And have you been previously qualified as an expe

the field of criminal investigation and crime scene anai

A. I have been qualified as an expert in crime scene
1

processing analysis both in General Sessions Court and a

in Federal Court.

Q. Okay, and how many times in State céurﬁ?
A. In State éourt, twice. :

Q. - And in Federal court?

A Once.

MS. von HERRMANN: And I would tender at this time
Investigator Deal as an expert in the fiel& of crime sce
analysis and investigation. .

THE COURT: All right.

Mr. McCollum, on behalf of your client; do you wish
voir dire the witness.as to his qualificatibns?

MR. McCOLLUM: No, Your Honor.

THE COURT: Mr. Hazzard, on behélf of%your client,

you wish to voir dire the witness as to his:
qualifications? :

MR, HAZZARD: Very briefly, Your Honor.

THE COURT: Yes sir..
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VOIR DIRE EXAMINATION BY MR. HAZZARD:
Good morning, Detective Deal, how are you?
Doing good.

How many years have you been a police officer?

Q.
A,
Q.
A. Roughly over nine years.
Q. About nine years?

A. Yes sir.

Q. In that time as a crime scene analyst or what would be
the proper term?

A. Crime scene investigator.

Q. Crime scene investigator, C.S8.I.?

A. Correct.

Q. How much of that nine years have you been a C.S.I.?
A. I served five years in active law enforcement and
roughly a half a year in the private sector.

Q. Okay, so about five and a half years. And in that
time, about how many crime scenes have you worked, sir?

A. I've worked roughly probably about five hundred and
thirty crime scenes as a investigator in general, as a

primary crime scene investigator, probably about four

hundred, give or take.

Q. Okay, and how many of those crime scenes roughly were
homicides?
A. I would say probably twenty-five percent of them. 1In

addition to that, I was attached with the South Carolina
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Law Enforcement Division for a little while assisting them in

{
processing scenes at their discretion. :

Q. Okay, so if you did about four hund?ed primary cr
scenes or four hundred crime scenes where &ou were the
primary and approximately twenty-five percént of those w
homicides, then you would have been the primary on
approximately a hundred homicides in five §ears?
A. " That's correct.

MR. HAZZARD: All right, thank you. :No further

questions.

ime

ere

THE COURT: All right, I'm going to qualify the witness

to give hils opinion.
You may proceed.
MS. von HERRMANN: Thank you, Your Hénor.

CONTINUING DIRECT-EXAMINATION BY MS. VON HERRNANN':

Q. By whom were you employed on April ﬁhe 14th of 2?
A, I was employed by the Horry County ﬁolice Departm

Q. All right, and what were your dutieg with the Hor
County Police Department? '

A. My duties at that time were as a crime scene
investigator, which I was responsible for responding out
the needs in the discretion-of the departmebt in referen
homicides, sexual crimes, suicides, assaultéand batterie
different levels, along with property crimeg.

Q. And did you have an opportunity to participate in

087
ent.

ry

at
ce tp

s of!

the

—J

)
———

|
L

e

)

]




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

281
ROBERT DAVID DEAL, JR. ~ DIRECT BY von HERRMANN

investigation of this particular case?

A. Yes, I was.
Q. And where was the incident location?
A. The incident location was located at [Jj Barberry

Court, which is located in Conway, which is within the Horry
County Section, with the zip code 29526.

Q. Tell the jury, please, when it was that you first
arrived on the scéne.

A, I first got notification by Captain Sandra Rhodes, who
at the time was the captain of the criminal investigation
divisions. She notified me roughly about 4:15 that afternoon-
and advised me that there had been a burglary where the
homeowner had been shot, and I proceeded to respond. I
arrived on scene roughly 4:47, 4:48, to find that the scene
had been taped off with crime scene tape and was being
secured by Horry County police officers, along with Coastal

Carolina police officers.

Q. And tell me -- or tell the jury, actually, what your

initial impressions were when you arrived at that scene.
A. Initially when I arrived on scene, I took notice of
(a) the weather conditions, because you have to be particular -
if you have an? outside evidence. At that time it was kind
of overcast. We'd had some rain off and on with some light
showers. Fire and E.M.S. were still on scene, which was

typical, because they always liked to wait around to see if
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there was anything that4we would need prio; to procegsihg the
scene. . |

The scene was taped off with yellow c;ime scene tape,
which is a standard practiée and taught byithe department to
patrol officers. There was a perimeter sef by Horry County
Police Department with the assistance of Céastal Carolina

_ |

University Police Department, and we were gt the time waiting
on the Bloodhound Tracking Team to respond;to'the location to
assist us if necessary. The scene from thé outside wasfvery

empty except for law enforcement personnel;vehicles and| fire

apparatus.

0. And so in your opinion had it been éroperly cleared?
A. Yes, it had. i
0. And did you prepare a diagram? Is ﬁhat one of the

things that you -- that you do? Do you do'an initial walk-

around? How does that work? :

A. It's standard practice within our départﬁent to do
what we call an initial walk-through of thé scene and
basicaliy what we are doing is we're takin& myself and the
lead case agent and we're going to do a qu#ck walk—throigh.
Basically what we're doing is we're takingévisual images and
notice of items inside the scene of (a) that are sensitive,
hazardous to other people as we get to proéess the scene, but
just to get a general sense of what we're going to be facing.

We initially brief the patrol officer when we arrive on

-
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the scene, but first-hand information actually going through
the scene is critical prior to us creating like a game plan |
on how we're going to process the scene and proceed from
there.

Q. So after you get back to your office then,'do you
create a diagram or do you begin to sketch that diagram out
there at the scene?

A. We do a rough sketch at the scene, but when we get
back to the office during the course of the investigation, we
do a final draft of the scene and it is sketched using either
a means of paper and pencil or we can also use a computer
program. I elect to use a computer program. To me it's a
little bit more easier to read and follow and for a court
presentation and also documentation.

Q; I'm going to show yoﬁ what's been marked as State's
Exhibit 1(A) and (B) in evidence. Do you recognize those?

A. Yes. Those are two diagrams that I -- I created using

a computer software program.

MS. von HERRMANN: And, Your Honor, with the Court's

- permission, I'd like to have him come down and explain these

diagrams to the jury.

THE COURT; That's fine. Just y'all make sure that you
set up that easel right in front of the microphone on the
jury box, please, so you'll need to stand right next to that

box so that your voice can be heard, all right?
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.

- type of scene, I always start with an exterior diagram

.on the exterior of the scene, and this is what this diag

-we do these not to scale. We do it in proximity. By us

A. Not a problem.

THE COURT: And, Mr. McCollum, Mr. Hezzard, if y'a
want to move, you're certainly welcome to do so.
Q. Tell the jury, if you will, first, ﬁow these -- h
these two diagrams are divided. ;

A. The two diagrams are divided -- iniﬁially with th
because we did have some evidential items ﬁhat were coll

is depicting. 1It's also giving measurements that we
collected from the exterior, along with identifying the
of evidence that we collected on the outsi&e.

Now, because of the fact of human err@r and everyth
measurements and laser devices, we are ablé to get as cl
as we can to the exact measurements that we were having

there.

Q. And I'm now going to hand to you State's Exhibit
and will you describe to the jury this diag%am and how -
this assists you.
A. When computing the diagrams and usin? the compute
software, in this case we have what we callga.evidence
collection diagram, and basically what it is, it's a int

image of what we had inside the scene where|items of evi

that I collected from the scene are placed on the diagra
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trying to give you a sense of location within the scene.

In addition, we would also do a sketch without the items
of evidence in there with just measurements of the rooms.
That way if we evér had to go back to reconstruct the scene,
we could generally within a degree of error create and design
the scene back to the way it originally was.

Q. And if you will, please, point out just the different
rooms that are located within that residence, and first
before you do that, what type of residence was this?

A. This was —- it's a combined living, like a duplex-type
system, single level. You would have two residences actually
connected. This was one unit, and then there was a secondary
unit right next to it. That unit was empty at the time of
incident. These are'single story. Some people, I gquess,
would say single story family living.

The entrance to it was off of Barberry Court to the
east. You would enter and you'd have a genefal living room
with a split dining and a kitchen area. 1In addition, you had
two -bathrooms and three bedrooms, with the master bedroom
having access to one of the master -- theAmaster bath.

Q. And have you also -- let me ask you about the numbers
here. What do these numbers that we see on the side .
coordinate to on your diagram?

A. In this sketch, the numbers here are listing the items

of evidence that we collected at the scene, and they
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correspond to their position and location @ithin the
residénce.

0. And did you prepare a power point presentation fpr
court today?

A. Yes, I did.

Q. And do you believe that that power ﬁoint presentation

would aid the jury and help them, assist tﬁem in
understanding. what it was that you saw thefe, were
experiencing when you walked into that criﬁe scene?

A. I feel that it would give the jury more of a

understanding and a visual versus them listening to me talk.

Q. And in addition to that power point%or actually a
summary of that power point you prepared as well, is tha
correct?

A. That's correct.

t

Q. All right, and let me have you look -at State's Exhibit

71 and identify that for me.
A. It is the power point I put togetheﬁ‘for this cas
MS. von HERRMANN: Your Honor, I woufd move State'
into evidence at this time?
THE COURT: Any objection, Mr. McCollum?
MR. McCOLLUM: Only as to the one matFer we talked
about earlier. '
THE COURT: The ---

[}

MS. von HERRMANN: Yes sir.

S

e.

71
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THE COURT: At the end, that's been taken care of?

MS. von HERRMANN: Your Honor, I would move this in
with that exception.

THE COURT: With those -- that matter being redacted
then?

MS. von EERRMANN: That's correct.

THE COURT: All right. With that, is there any
objeqtion, Mr. McCollum?’ |

MR, McCOLLUM: Not beyond that, Your Honor.

THE COURT: And Mr. Hazzard?

MR. HAZZARD: If I could take a look at it one second,
Your Honor, I would appreciate it.

No objection, Your Honor.

THE COURT: All right, so State's 71 with the redaction
is allowed in evidence without objection.

{POWER POINT BOOKLET ADMITTED INTO EVIDENCE AS STATE;S
EXHIBIT NUMBER 71.)

MS. von HERRMANN: Thank you. I'm going to take this
down and with the Court's indulgence, Investigator Deal is a
little more adept at working this power point presentation
than I am, so I'm going to ask him to set that up.

THE COURT: All right. All right, is it neces- =-- can,
for this, can the investigator rgturn back to the witness

stand?

MS. von HERRMANN: I think we can certainly try it that
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way and see how that mouse works for that.
THE couni': Okay, thank you. Go aheczad.

Q. Investigator Deal, if you will, teli us what
information you have provided here on the %ront page.
A. The enter-slide was actually givingiinformation 2
referenced the case number, the case agenté that was the
previous slide, along with the date. This;is the entert
into the actual primary crime scene that Iiprbceséed on
14th of April at [} Barberry Court.

This slide is depicting and facing [l Barberry
in Conway, which was the unit next to the %ctual scene.
Q. Let me get you to back up there forzthat last sli
if you wili. Can you do that?
A. (Witness complies.)
Q. The scene would be the unit there oﬁ the left, is

3

correct? ;
A. It would actually be to the right lo@king where t
crime scene tape is. This is the residencegnext to it.
Q. Okay, I see what you're saying. All;right.

A, This 1is depicting the residence to the -- also to
right, also depicting the patrol officers' &ars in the ¢
scene tape at the location. ;
This is the mailbox facing [} Barbérry Court an

incident location.

nd

slide

the

Court

de,

that

the

rime

d the

Q. And that's actually- Barberry Court, is it not

373
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A, Yes, it is. I'm sorry.

This is a general view facing the southeast corner of
the incident location.
Q. And is that a fence there to the left?
A. That's correct. It's a wooden brivacy fence that runs
between the units.
Q. All right.
A. A general view facing the south side showing the
privacy fence looking back.

This is a view facing the northeast corner and looking
into the incident location's front.

This is looking directly at the front door of the
incident location. When we arrived on scene, thé front door
was open, but like I -- like I said, it was secured by the

Horry County police officers and Coastal Carolina University

officers.
Q. All right.
A. It's a general view facing the front entranceway

showing the storage closet. With this design of the
residences, there were storage closets on each front porch of
the units.

What we are looking at here as we enter into the
scene, we had some debris at the front entranceway, which was
later identified by some evidence markers. What we did here,

we had some red in color substances that were at the front
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‘the center of the crime -scene, you want to -eliminate any

entranceway. Initial was to collect DNA samples using

sterile cotton swabs to take a sample of e?ch of Item 1} and

2. While on scene, we did a presumptive test to see if

was indeed blood or a foreign substance. ;t did not test

positive for blood.
0. Okay. So Item -- let me back up a little bit. Y

photographing the outside of the residence?

A. That's correct. This is the exteriér.

Q. And so you are moving into -- into the house?

A That's correct. E

Q. Why do you -- why do you do it that;way?

A. We try to eliminate the outside sceée. Basically

you're doing a crime scene, you want to start -- it's 1i
you have like a dart board and you have thé center of th

bull's eye, you have different rings, and as you close i

of evidence or any type of items that were:out in those
rings. That way, you don't take a chance of destroying
messing it up, or having it moved from its Eriginal stat
when you arrive on scene, | |
Q. So Items 1, 2, and 3 here would be ikems that you
think may have some sort of evidentiary valhe?
A. That's correct, ;

0. All right, and as to Items 1 and 2, what.were tho

particular items?

it

ou're

when
ke if
. A
nto

type
outer
it,

e
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A, They were a red-colored substance. You know, initial
response or reaction would be possibly blood. That's the
reason why we use a presumptive phatylpheline
(phenolphthalein) which basically what it does is it reacts
with.the proteins within blood, and during the testing of
this, it came back negative.
Q. You ruled out the blocod from 1 and 2?
A. Exactly. Number 3 was a deadbolt plunger or a door
lock plunger that was found on the exterior of the residence,
which would give indication to myself as to some type of
forced entry that was made through the door to cause the
plunger to come on the exterior.
Q. ,Thaﬁk you. Please proceed to the next slide.
A, This is a close-up of Evidence Number 3 that was
collected. It's that plunger cylinder from the door lock.
What we're looking at here is we're looking at the
inside door jamb, which would be on the inside frame of a
doorway. Whenever we work a scene, especially where we have
signs of forced entry, we take attention to this because it
helps articulate if someone had either consent to come in or
if they were using force against normal entrance practices.
Here we did have some damage to the interior door
jamb, along with the actual door iﬁself. We could take note
here that the cylinder that we found on the exterior did

belong in the deadbolt in the upper position.
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|

Q. And so based on your years of experﬁence, do you have

an opinion about whether or not this was a forced entry: into

this residence?

A. With my history and experience, I W6uld say that} there

was forced entry made on this door.

Q. And that would be based upon Item Némber 3, which was
the bolt?

A. That's correct.

Q. Examining the frame of this door?

A. Correct. ;

Q. And examining this side portion of the door as well?
A. Correct, and the damage consisted upon forced entry. ;
Q. Thank you. Please proceed. |
A. Once we had cleared the items on the;front porch

there, we then entered into the scene, and basically wha
we'll start doing is a general photograph of —-- you know

documentary of the residence as we proceed through. Thi

1]

is

a general view looking inward toward the 1living room from the

front door entranceway.

Item Number 4 was found -- if we go Back to the

previous picture, this red chair here, Item.Number 4 was
found underneath it, underneath the cushioni It was a Ne
Jersey identification card belonging to a Frankie Davis.
the time we didn’'t know wha; type of particiéants ox who

related to this incident, so we felt and deemed it necess

w

At

was

ary

4

}

;

i

3
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to collect.
Q. Thank you.
A. This is a general view looking back toward the front

doorway from the entrance to the hallway and the dining room

area.

This is a view looking into the dining area from tq?
living room. There were some clothing items in the kitchen
and in the dining area, which was later found out to be
belonging to one of the victims in the residence.

Q. So did you.—— did you have a conversation then with
someone who was living in the residence at that time?

A. I had during -~ during the crime scene processing, you
have many participants from the law enforcement side. You
have the forensic crime scene investigators and you alsoc have
the case agent and his people assisting him, and during the
processing it's critical that you speak with one another
because as we're going through the scene, we're finding, I
guess, like tidbits to lead to, you know, the answer, and
then the detective i; also getting information.

And we like to corroborate and talk because he may have
some new information that will save me from having to maybe
collect everything in the house all the way down to a kitchen
spoon if it's not necessary, and during this investigation we

met many times at the scene to discuss what I was finding and

what he was finding out during his investigation.
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Q. So this looks to me like someone's laundry, and
that's something that you wanted to confirﬁ with a pers

lived there?

A. Yeah. 1It's a common -- it looks like it's commohn,

normal, everyday type items laying around,;so yeah, I
conferred with Detective Townsend and seve;al of the ot
detectives that were getting information. |
Q. Thank you.

A. This is a view of the kitchen lookiﬁg from the d

area.

This was a do-rag that was found in!the kitchen,

'so

on who

her

ining

which

was later found to belong to one of the vi¢tims that wa
residing in the residence. .
Again, a sweatshirt that was on the%dining room
that was later identified as belonging to_éne of the vi
This is a general view looking downithe hallway

the back bedrooms and so forth from the liﬁing ——

MS. von HERRMANN: Your Honor, this i's a photograph

that I would at this time ask to have moved?into eviden
believe the Court had previously made a rul;ng on this
photograph.

THE COURT:

All right. That was 497?

MS. von HERRMANN: Yes sir.
THE COURT: All right. State's 49 is:in evidence

the objection of the defendant, Gause.

i

floor
ctims.

toward

ce. I

over
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(PHOTO ADMITTED INTO EVIDENCE AS STATE'S EXHIBIT NUMBER

49.)

Q. And tell the jury, please, what you see here in this
#iew. -

A. When -- when looking down the hallway, initial

appearance, it was the first sighting and viewing of the
victim of this incident. 1In addition, there was some
evidential items in the hallway that we found as we broceeded
inward to his location.

Q. And let me just ask you about this, which we're seeing
a doorway here on the left. What would that doorway on the
left be?

A, The doorway leading to the left was a -- if we could
refer back to the diagram, it was the front bedroom. It
would be this front bedroom here in the residence.

Q. All right, and then we see a doorway there to the

right as well. What would that be?

A. That would be the front bathroom.
Q. And the doorway on the far left?
A. On the far left, which is going to be one of the back

bedrooms where you did have the victim partially in the

doorway, that was the back left bedroom.

Q. And then on the right, the back right, and would you

describe that as the master bedroom?

A. That would be deemed as the master suite.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

ROBERT DAVID DEAL, JR. - DIRECT BY wvon HEﬁRMANN

Q. And we can certainly see the positibn of the body

in

here, but describe to me -- or maybe if you go to the nExt

slide, I think there's some other. things of evidentiaryi value

that you were looking at béfore you actually get to the| body.

A. One of the key things as we were actually pursuing,

you know, and going further into the scene, we're always

being aware of any type of evidence because you're always

looking down, you're looking up, and side ﬁo side, becalse

you don't want to step on anything that mijht be of
evidential value as we’?e proceeding —--- :
MR. McCOLLUM: Your Honor, may I approach?
THE COURT: Yes sir, :

(BENCH CONFERENCE TAKES PLACE OFF THE RECORD. )

Q. And you were just mentioning that, I think, in the

next slide that there was some other items that you get (to.

Have we gone past them?

A. Basically what we have done is we ——Ewe're just still

doing a general viewing of the room because basically at

this

point we've already obtained the search warrant to actuatly

go in and start processing the residence, so before we

physically start collecting anything on theZinside, we're

still doing our documen- -- documenting of ﬁhe rooms and

we're going to have to collect. '

This is a view roughly from where the victim was

looking into the master bedroom, a view looking toward ttk

whaf

iying

e

{
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master bed in the room, some miscellaneous items, personal

items that were found on the floor in the master bedroom, a

chest of drawers that was located in the master suite.

Q. All right, and so -- in those views, are you
essentially sweeping. from left to right around that room?

A. Right. Basically we are just trying to do a general
survey. That way before we start doing a search of the -- of
the incident location for evidential items that we get the
initial the way it was before we start messing with it and

possibly altering the scene.

0. This is how you found it?
A, That's correct.
Q. And it had not been touched by -- by anyone? I mean,
you're —-- you're going in there ---
. A, I can only articulate that it hasn't been touched by

any law enforcement people and personnel, and fire personnel,
from their statements.
0. All right, thank you.
A. A view of the nightstand that was next to the bed and
in between the chest of drawers. Now, like we were talking
about earlier as we were approaching down the hallway, we
noticed as I was photographing that we had some fine debris
located in the hallway.

The first item I came across was a spent cartridge

casing, that of a .22 caliber. 1In addition, we also found a
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-referring to the item here on the left. You said it wal

forensic side of the house, there's actualiy different

spent shot shell that was a 12 gauge and the manufacturer was;'

Remington, that was located within the hallway leading ftoward,

the master suite.

Q. And if you will, tell the jury what'a shell -- II'm

.22 shell casing. What is a shell casing?:

A, A shell casing is part of a ~- one of the compone

nts

of a bullet. When you shoot a gun or a firearm, you have to

|

have what they call ammunition which is uséd in the fire

arm.

Well, that ammunition has different'componénts. You have a

actual projectile. You have powdering. You have what t

call a éartridge casing.

Some people refer to it as just a bullet, but in the

components, and this is a cartridge casing ithat was spent,

which means that it had been fired throughéa weapon.

Q. So in other words, if this was the ;hell casing,
bullet would have come out of the shell caéing, correct?
A. Correct. The projectile would have came out of t

out of the neck of the cartridge casing.

Q.- So this is not the bullet itself?
A. No. This is the cas- -- the cartridge casing.
Q. All‘right, and then we're looking atZthe second i

here, which I believe you described as a Reﬁington 12 ga

shotgun shell?

hey

a

he --

tem

uge
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“A. Right. It's a ~- it's the same thing with the pis- --

the pistol cartridge or rifle cartridge. Shotgun shells have

"similar components. You have the shot shell itself, which is

identified here in the photograph, and then you have other
components inside of it consisting of either the actual
projectiles, wadding. Some shot shells have other components

like washers or rubber pieces to help with the trajectory of

a shot.
Q. Thank you.
A. This view here looking in the hallway is of general

evidence that was collected from the hallway of Items Number

6 and 5.
Q. Let's move on to the next one.
A. Number 6 was ob- -- it was identified as a .22

caliber. It was also a Remington in manufacture, and Item

Number 5 was the 12 gauge shot shell.

Q. All right, and you've got numbers beside these?
A. - That's correct.
Q. . So once you photogfaph them in their initial state,

then you're going to go and identify them with particular

numbers?
A. That's correct.
Q. And do those numbers here on your diagram then

coordinate with the location of where that evidence was

found?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

: 38
: 300
ROBERT DAVID DEAL, JR. - DIRECT BY von HE%RMANN
A. That's correct, and you see here iﬁ the diagram jyou
have Item 6 and Number 5 in the hallway.
Q. And then again here you have the Nu@ber 5, spent 12
gauge Remington shot shell, and Number 6, %pent .22 caliiber
Remington cartridge casing? ; |
A, That's correct. i
Q. And we're going to see some other n?mbered items! as
well as you go through this power point pr%sentation, S0
those items also -- they would all be incléded within that
diagram? i
A. That's correct.. . é
Q. Thank you.
A. And these are just close up. When you are
photographing in the scene, we take numeroés photographs. I
always try to take photographs of evidentidl items fromla
distance, mid-range, and.close—range to shéw their placement
within the scene. This would be considereq a close-up of
items of Number 5 and items of Number 6.

With those items collected, we then ;roceeded into the
master bedroom where we started doing a surbey of items
within the room. During more of a hands—onésearch, we came
across a firearm component that was inside #he blanket on the
floor in the master bedroom. | %

Q. All right. When you say firearm component, wh;t 30
you mean by that? |
)




_ﬂiSG

1 STATE OF SOUTH CAROLINA COURT OF GENERAI SESSIONS
(10-GS-26-01626) (Collington)
(10-6GS-26-01627) (Collington)
(08-GS-26-03135) (Gause)

2 COUNTY OF HORRY

STATE (08-68-26-03133) (Gause)
4 (11-68-26-01274) (Gause)
VERSUS TRANSCRIPT OF RECORD

May 13, 2011
June 6, 7, 8, 9, 10, 2011

LADORREAN CHUKELL
7 - | COLLINGTON and QUENTIN

LAVANT GAUSE
Conway, South Carclina

N N Nt M s Naal et N M et e e el P s S

10
' BEFORE:
11 .
HONORABLE STEVEN H. JOHN, Judge; AND A JURY.

12

13 APPEARANCES:

Y 14 | HEATHER TOLAR von HERRMANN, ESQ.
MARTIN D. SPRATLIN, ESQ.
Ll 15 [ ASSISTANTS SOLICITOR FOR HORRY COUNTY

ATTORNEY FOR STATE
- 16 -
] H. GREGORY McCOLLUM, ESQ.

17 ATTORNEY FOR DEFENDANT, COLLINGTON

.ff 18 | RONALD HAZZARD, ESQ.

L. ASSISTANT PUBLIC DEFENDER FOR HORRY COUNTY

19 | ATTORNEY FOR DEFENDANT, GAUSE

20

o 21
22

23

e —

DIXIE COX EUBANK
24 . ' CIRCUIT COURT REPORTER
FIFTEENTH JUDICIAL CIRCUIT

VOLUME 2 OF 4




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

WITNESSES

May 13, 2011

MOTIONS

DAVID RUSHTON CROCKER
Ms. wvon Herrmanh
Mr. McCollum
Mr. Hazzard

Mr. McCollum’s Summation

Ms. von Herrmann’s Summation

COURT’S RULING

DAVID RUSHTON CROCKER
Ms. von Herrmann
Mr. McCollum
Mr. Hazéard'
Court

Mr. McCollum’s Summation

Mr. Hazzard’s Summation

CGURT’S RULING

BREAK

INDEX

DIRECT  CROSS RD

42 52
a4
54
63 81/88
66
75

18

.57

61

84

88491
9d
94

94




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

WITNESSES
DAVID RUSHTON CROCKER
Ms. von Herrmann
Mr. McCollum
Mr. Ha;zard
COURT'S RULING
TONY CbLLINS
Ms. von Herrmann
Mr. McCollum
Mr. Hazzard
COURT'’S RULING
TROY ALAN LARGE
Ms. von Herrmann
Mr. McCollum
Mr. Hazzard
TONY COLLINS
Ms. von Herrmann
Mr. McCollum
Mr. Hazzard
Mr. McCollum’s Summation
Mr. Hazzard’'s Summation

COURT'S RULING

INDEX

DIRECT

98

115

126

139

CROSS RD RC

l08
101
104
| 113
125
118
121
125
131
136
149
151
154
(NONE)
155




10
11
12
13
14
15
16
17
18
19
20

21

22 .

23

24

25

WITNESSES
TONY COLLINS
‘Ms. von Herrmann
Mr. McCollum
Mr. Hazzard
COURT’S RULING
MOTIONS Continued
LUNCH
MOTIONS continued
END DAY

June 6, 2011

INDEX
DIRECT CROSS
; 157
! ' 163
165

JURY SELECTION/JURY QUALIFIED

JURY OUT/ON RECORD

JURY IN/COURT TO JURY
JURY OUT/ON RECORD
LUNCH

JURY OUT/ON RECORD

(As to Juror Number 43)
JUROR. # 43 OUT/ON RECORD

MOTIONS continued

&

167

168

203
205
206

2006




| _l|3_90

|
.il_ . 1 INDEX
. ] |
ll 3 | JURY IN/SWORN | 220
' . 4 | STATE'S OPENING (von Herrmann) - : 227
Il : 5 DEFENDANT (Collington) OPENING (McCollum) 232
: 6 | DEFENDANT (Gause) OPENING (Hazzard) 238
1 .
ll 8 | WITNESSES DIRECT - CROSS RD  RC

9 FREDERICK ARTHUR RASH

l 10 Ms von Herrmann 245

{w 11 Mr. McCollum 249

_L“ 12 Mr. Hazzard 253

: 13 | JURY OUT/ON RECORD | 258
tf .14 | END DAY 262
{,g ‘ 15

rj 16 June 7, 2011

. 17 JURY OUT/ON RECORD (Stipulation) 262
J%% 18 (As to Juror Number 205) : 264
;_‘ 19 | JUROR #205 OUT , 266
ij 20 JURY PANEL IN 276

i 21 | ROBERT DAVID DEAL, JR.

|
L E
22 Ms. von Herrmann 276/280

23 ' Mr. Hazzard 279
e 24
I
I 25




10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

INDEX
WITNESSES ' DIRECT  CROSS
dURY OUT/ON RECORD/JURY IN"
Mr. McColium 348
Mr. Hazzard 371
JURY OUT |
LUNCH
JURY IN
EDWARD LEROY PROCTOR, JR.
Mr. Spratlin 380
Mr. McCollum 389
Mr. Hazzard (NONE)
&URY ouT
ANTHONY BERNARD GRAHAM
ON' RECORD
COURT'’S RULING
JURY IN
Ms. von ﬁerrmann 402
PUBLISHED S-72, DVD, TO JURY
Mr. McCollum 442
" Mr. Hazzard 470
JURY OUT/ON RECORD/JURY IN
Mr . Hazzard B 480

JURY OUT/ON RECORD/JURY IN

END DAY

RD

392

504

|2
12

348

. 395
" 3779

380

3194

. ajo2

in

09
471/480

499/500

M




l,392_ o |

1 _ INDEX

2 WITNESSES ‘ lDIRECT' CROSS RD RC
3 June 8, 2011
4 JURY OUT/ON RECORD/JURY IN . 511/525

5 FRANKIE YVONNIE DAVIS

6 Ms. vcon Herrmann 525
Mr. McCollum ' 547
8 Mr. Hazzard 560
S JURY OUT/BREAK/JURY IN ) 563/564

10 PETER CESTARE
11 Ms. von Herrmann 564
12 Mr. McCollum (NONE)

13 Mr. Hazzard . 570

/i m SSn oINS IS S o S, ..
~d

14 ANDREW JAMES

15 Ms. von Hefrmann 573 646

16 Mr. McCollum 607 655

17 Mr. Hazzard 630 658

18 JURY OUT/ON RECORD/JURY IN ' . 601/604
19
20
21
22
23

24

A N . ! Y .

25

1 T
= ==




o~

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-25

WITNESSES

IRA BYRD PARNELL, JR.

Ms.

Mr.

Mr.

von Herrmann
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JURY OUT/LUNCH

JURY OUT/ON RECORD
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662
677

(NONE)

(As to Juror # 205)/Juror Out

ON RECORD/JURY IN

DONELL LAMONT DEWAN JAMES
. Ms.
Mr,

Mr.
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von Herrmann
McCollum

Hazzard

JURY OUT/ON RECORD

END DAY

June 9, 2011
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GREGORY FLOYD
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3 | JURY OUT/ON RECORD 907
4 | JURY IN/COURT TO JURY/JURY OUT/ON RECORD 927

5 TIFFANY QUINASIA JAMES

6 Ms. von Herrmann 929 1021

7 | Mr. McCollum - 963 1028

8 Mr. Hazzard 1606 1029

S JURY OUT/BREAK/JURY OUT/ON RECORD/JURY IN 1030/1035

10 SOLOMON K. JONES

11 ‘ Ms. von Herrmann 1035 1038
12 Mr. McCollum 1037 .
13- Mr. Hazzard - (NONE)

14 JURY OUT/ON RECORD o 1039/1045

15 CECILY NICOLE HILLARD

16 Ms. von Herrmann 1040
17 Mr. McCollum 1042
18 Mr. Hazzérd 1043
12 COURT’'S RULING 1044
20 JURY IN ‘ 1045

21 CECILY NICOLE HILLARD

22 Ms. wvon Herrmann 1045
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END DAY
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EXHIBITS

DESCRIPTION ID.

13, 2011
Consent to Search
Search Warrant: (3555 Highway 544 (b

Search Warrant (Coastal villas ([P

(Collington) search Warrant [Jj Palmetto)
(Collington) search Warrant (i} crainger Il¥s)
(Collington) search Warrant (] crainger [}8)

(Collington) Search Warrant (Il Barberry Cct.)

June 6, 7, 8, 9, 10, 2011

c-1

c-2

Cc-3

C-4

C-5

Note from Juror #43 (Misplaced)
Note frxrom Jury (Misplaced)
Sti?ulation by' Counsel (Misplaced)
Note from .Jury

Note from Jury

1215

127
140

157

61
64
97

116

209
266
345

1210
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Large Chart
Large Chart
Photo
Photo
Photo
Photo
Photo
Photo

Photo

Photo

Photo
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Photo
Photo

Photo
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Photo
Photo
Photo
Photo ‘
Photo
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Large Map
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DESCRIPTION
Photoc
Photo
Photo
Photo
Photo
Photo
Photo
Photo
Photo
Photo
Photo
Sheetrock
Sheetrock
Spent Shell Casing
Spent Shell Casing
12 Gauge Shotgun Shell
Spring
Shot Shell Component
Shot Shell Component
Shot Shell Component

Pillow

191
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EXHIBITS

NO DESCRIPTION

S§-61 12 Gauge Slué

S-62 ‘Shot Shell Component

S-63 Shot Shell Compénent

S-64 Shot Shell Component

8-65 Shot Shell Co&ponent

S-66 Shot Shell Component (from Autopsy)
S-67 .22 Caliber BLllets

S-68 .357 Caliber ﬁullets

S-69 Shotgun (Serial # C884049)
S—70(A). .22 Ruger Pistol (Serial # 229873)
$-70(B) Magazine

S-70(C) Bullets

S-71 PowerPoint Booklet

85-72 Voice Mail Meséage DVD

S-73 Letter (Gfievénce) Hearing

S5-74 Photo |

§-75 (ID ONLY) Handwritten Notarized Note

5-76 Calendar (April, 2008)

652

652
652

652

652

652
652
652
652
652
652
652
652

652

442

652

1031

308
317
317
318
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331
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568
569
287
/1118
653

666
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DESCRIPTION
(Coilington) (ID ONLY)
(Collington) (ID ONLY)
(Collington) (ID ONLY)

(Collington) (ID ONLY)

(Collington) (ID ONLY)

(Collington) (ID ONLY)
(Collington) (ID ONLY)
(Collington) (IP ONLY)

(Collington) (ID ONLY)

Handwritten
Handwritten
Handwritten
Handwritten
Handwritten
Handwriﬁten
Handwritten
Handwritten

Handwritten

Note

Note

Note

Note
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‘Note
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Note
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A. In the.manufacturiné of any type of firearm, be i
pistol or rifle or shotgun, you have different pieces th
allow it to function and work, and basically in this sce
had a component that belonged to a shotgun that we were
to identify as a tube spring.

The tube spring is the spring that's inside of a
per se on a shotgun that hélds the shells underneath the
barrel. It allows you to be able to chamber extra round
into the receiver of the shotgun to fire, and that's wha
identified here that was found on the quilt.

Q. Would this be something that you would normally s

with a fired shotgun?

_A. Not typically. Typically that component would be

still in the shotgun.
Q. - That's a -- that's a component that enables the
shotgun to work, is it not?
A. That's correct. |
Q. All right. Let's sée the next one.
A. We deemed it as a item of evidence and we collect
as part of this investigation.

As we continued to search, we found some other it
We found what appeared to be a shot shell component alon
with a cell phone that was.underneath a chest of drawers

was in the master bedroom.

We then took the cell phone in as evidence which i

t a

ne we

able

[4Y
1

ed it

ems .

that

"
L’m—ll
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depicted as Item Number 9, and then we also took into
evidence a shot shell component which is depicted as Item
Number 11.

Q. We'll talk about those items a little bit later on.
A. BAs we continued to still look around underneath the
dresser —- the chest of drawers, we also found another
component that belonged to a shotgun, which i; the red
plunger, which would be one of the items that would hold the
spring inside the shell; We collected it also as evidence,
and it's depicted as Number 12.

Q. Just so that I can make sure that we are clear, Ttem
Number 11 there, which I believe was a green -—- looks like a

green piece of plastic?

A. =~ Correct.
Q. And what -- what do you call that?
A. It's —— it's -- we -- we -- we refer to it as a shot

shell component. It's basically part of manufacturing of the
shot shell that would probably hold the shot into the shell,

the hole of the shell. . That way when you -- when they crimp

it, it's not all leaking -- leaking out. It's basically

going to hold the shot together within the shot shell.

Q. And so that is a -- that is a part of the ammunition?
A. That's correct.

Q. And Item Number 12 here, tell the jury, please, what
that is.
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40

‘shot shell in relation to the bed. The arrow is showing

A, Item Number 12, if you -- if you mirror back at:tl!

spring, and when you're looking inside of a shotgun and 1
the tube where the ammunition is held, this is what they
a plunger and basically what it does is it holds the spr:

inside the shot shell tube:so as you load the shotgun, ti

L £
call

ing

plunger will hold -- push the spring back to cause retention

on the shot shells.
This is typically not an item you would find in a
scene of a shooting unless you had some type of malfunct:

or a weapon came apart.

Q. So this item, like the spring, is an item that cohes

not from the ammunition, but from the weapon itself?
A. That's correct.
0. Thank you.

A. As we worked our way around in the room, we had a

10N

dresser that was at the foot of the bed, and we found another

component from a shot shell underneath it. This is a distant

you

the location of that shot shell component. This is a mid-

range shot with Evidence Marker Number 10 for its collecgtion,

and then a close-up of collecting that shot shell component.

Q. Just so we can be clear about that, point out to fhe

jury, please, ---
MS. von HERRMANN: If you will step down for one

moment.

()

v
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f?ﬁ COURT: Remember to étand next to the microphone.
Q. Point out to the jury, please, where Items Number 11
and'12.were located.
A. Items Number 11 and 12 were located in this --
underneath this chest of drawers that was to -- if you are
standing at the foot of the bed, to the right ;n the room,
whereas Item Number 10 was over here at the dresser, which
would be to the left of the bed.
Q. Okay, because those photographs all sort of show
something with a leg, a piece of furniture there with it, but

those were in two completely different locations?

A. ‘That's correct. '

Q. Thank you. All right, let's take a look at this next
slide.

A. The next slide is looking at the chest of drawers

again. During our initial survey, I noticed some green leafy
substance that was located on top of the chest of drawers,
and during the search of the chest of drawers and looking
through there, looking for any items of evidence, we came
across some other items that contained a green leafy
substance, and this is just showing a depiction of Items 13

and 14 in their collection.

Q. That green leafy substance was marijuana?
A. It was later identified as marijuana, correct.
Q. Okay.
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407

A. This is a close-up qf Item Number 13, which was t

loose green leafy substanCé on top of the chest of drawers,

and then Item 14 was the collection of a clear baggie wi

green leafy substance inside of it.

Q. Okay.

he

th a

A. After we had collected those items, I then proceeded

to look at the master bed, 'and I noticed that on the bed

itself you had some blood and also some —-- looked like
stuffing coming out of the pillow,vwhich then caused me to
take a more thorough look at the pillow itself.

Q. I'm going to ask you to take a look at State's Exhibit
60. Have you had an opporfunity to examine that?

A. Not since I collected it and processed it at the
scene.

0. Could you open that'and.see if you can identify'that
for the jury and tell them what that is.

A. It's thé pilloﬁ that I collected as Item 16 that has
the hair in it that I noticed at the time at the scene.

Q. Do we have a —- do we have a close-up shot next?

A. Yes, we do. This is what I was -- when I had found

that there was an item of evidential value in the pillow,

which was later a shot shell component of the lead

projectile. That's depicting as I found it at the time,

and

then that was the lead shot shell component that I removed

from the pillow.

¢

t
f
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MS. von HERRMANN: I would ask that he be allowed to
step down for just a moment.

THE COURT: You may dd s0.

MS. von HERRMANN: And I wbuld move to have this
entered as well, Your Honox.

THE COURT: What is the exhibit number?

MS. von HERRMANN: Exhibit Number 60, I believe.

THE COURT: 60?2

MS. von HERRMANN: Yes sir.

THE COURT: Any objection to State's 60 coming into
evidence, Mr. McCollum?

MR. McCOLLUM: Is that the pillow, Your Honor?

THE COURT: Well, the pillow inside the bag, yes, sir.
It will be inside the bag.

MR. McCOLLUM: No, Your Honor, no objection.

THE COURT: Mr. Hazzard?

MR. HAZZARD: No objection.

THE COURT: All right. State's 60 is in evidence
without objection.

MS. von HERRMANN: Okay.

(PILLOW ADMITTED INTO EVIDENCE AS STATE'S EXHIBIT NUMBER

60.)
Q. And so here we have this pillow. It was depicted
there -- that there appeared to be some sort of like poly-

fill or something coming out of the pillow, is that correct?
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A. That is correct. .
Q. All right, and coula you point that out to the:ju
A. In the picture, wheh it firsf drew my attention t
it had some poly-fill coming out of the edge here from t
scene, but in addition, yog do have a tear here in thé p
fill and the covering of the pillow.
Q. All right, and was there an item tﬁat you == I be
you just showed it =--.that.you actually extracted from t
pillow?
A. Right. During my examination of the pillow due t
numerous practices and, yoﬁ know, processing of scenes,
basically do a squeeze technique of the pillow because y
don't want to take it aparf and start tearing for the
possible losing of evidencé, and when I was squeezing it
did find that there was a hard object in it, which once
it was extracted was the léad projectile.
Q. I want to show you Qhat's been marked as State's
Exhibit 61 and ask you if you could open that up and ide
that for me.
A. It is the box that I labeled at the scene on 4214
with the case number, my néme, and a description of spen
lead projectile, and it is:the lead projectilé that I'
collected at the scene on that day.

MS. von HER#MANN: I?would ask that this be movéd

evidence at this time, Your Honor.

o it,
he

oly-

lieve

his

that

tify

/08

into
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THE COURT: Any objection, Mr. McCollum?

MR. McCOLLUM: Your Honor, is he testifying that he
collected it at the scene and he placed it in the evidence
box? |
A. That is correct.

MR. McCOLLUM: No objection, Your Honor.

THE COURT: Mr. Hazzard?

MR. HAZZARD: No objection.

THE COURT: All right, State's 61 is in evidence
without objection.

(12 GAUGE SLUG ADMITTED INTO EVIDENCE AS STATE'S EXHIBIT
NUMBER 61.)

MS. von HERRMANN: And I would like to be able to
publish this to the jury if I may.

THE COURT: You may do so.

Q. And let's go back a little bit because there are
different kinds of ammunition that can be found and different
kinds of shotgun shells, is that correct?

A. That is correct.

Q. Tell the jury if you will about the different kinds of
ammunition that could be in those shotgun shells.

A. ‘There is a vast variety depending on what application
you're going to apply. You have what they call buckshot,
which is just round balls, and there are different weights

and sizes depending on the application. You also have what
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they call bird shot, which in -- which is a very small ps
which you will have a lot more of them inside the shot sl
for different applications.

This -- this projectile is what they would consid

slug, which is a solid piece of lead that is formed into}

over-sized, say, bullet and they put it inside of the sh

shell, which is, you know, is one projectile versus havi

multiple projectiles, say, -in your buckshot or your bird|

shot.
Q. Buckshot, is that used specifically in deer hunti

A. Different applications. A lot of people use it £

a]let

hell

ng?

e

target practice, hunting, you know, skeet. There's a lot of

different applications for it. Basically the main thing
the size of your pellets and your quantity of pellets.
Q. A slug, like this one, that's the only thing comi

out of'that shotgun shell, is that correct?

A, That's the only proﬁectile inside a shotgun shell|.

~- with that projectile, wﬁich would be wadding, -hull, and

stuff like that, so you do have other things coming, but
is the -- it is a single projectile in the shot shell.
0. On the scale of size from a bullet, would that be

the large end or on the small end?
A, It would be considered on the large end.

Q. How much does that weigh, do you know that?

is

You do -have other components that do come out with a projec-

it

on
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A. I don't know the exact weight, you know,-with -
because we did not weigh it because we knew we were sending
it off to S.L.E.D. for forensic evaluation.

Q. All right. Let's -- let's go to the next slide.

A. The next slide is we moved into the master bedroom
closet. 15 is depicting a soft gun case. Through
examination of that gun case we were able to recover a .22
caliber rifle. It was a Remington. It was a model Viper,
and then we also found a Stevens .410 shotgun that was also
found in the gun case. It did not contain a serial number
because it was old enough to.be manufactured prior to the

regulation requiring serial numbers.

0. So those two weapons were located where on this
diagram?
A. If you look here on the sketch, you'll see Number 15

that was in the master bedroom closet.

Q. Did it appear to be partially in or partially covered?
A. In its location, as you can see in the picture, we've
kind of brought it out of its initial location because it was
behind some clothing. We photographed it and we processed
the firearms by identification. In addition, any time we
find a firearm in the scene, we will also have E-911
communications do what they call a N.C.I.C. check of the

firearm to see if it's been reported stolen or anything like

that.
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Q. I'm sorry. You were saying that that was located

" victim was lying, it was on the bedroom doorway above wh

As I said, the .410:shotgun, the Stevens, did not
a serial number so you couid not verify if it had been. si
or not, but the Remington @as checked and it was clear ps
E-911 communications. | ;
Q. And those were contéined, if you will, in a -~ in
bag hidden in the closet? .
A. That's correct. :
Q. All right, éb iet‘s go on to the next one. Did y
find any other guns in the;house?

A, We did not find anyfother firearms in the residen

Number 17 was a blogd smear that we found in the

hallway that we swabbed for eval- -- for DNA evaluation.|

Number 18 was a blood pool that we found after we
moved the victim from the scene, and we collected two DN,
swabs from the pool for evgluation.

Number 19 is depicting some blood spatter or cast
that was.located on the master bedroom clos- -- master
bedroom door that we swabbéd for evaluation.

Q. Would this blood here have been located directly
where the victim was lyingé

A. It was in the pathway of where the victim was lyi

where?

A, It's —— remembering back to the diagram where the

have

colen

had

off

over

)

412,
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he was lying.

Q. Okay. Let's go to the next one.

A. Number 20 is some moré of the blood cast off from the
master bedroom door.

Q. This corner that we see here, would that be the corner
between that back bedroom and the master bedroom?

A.  That is correct.

MS. von HERRMANN: Your Honor, at this time, I believe
that the State and the defendants have a stipulation that
we've entered into, and I would ask =-=-

THE COURT: All right.

MS. von HERRMANN: --— the Court to make the jury aware
of that.

THE COURT: Is that correct, Mr. McCollum, on behalf of
the defendant, Collingtoﬁ?

MR. McCOLLUM: That's correct, Your Honor, on behalf of
Collington.

THE COURT: And, Mr. Hazzard, on behalf of the
defendant, Gause?

MR. HAZZARD: That is correct, Your Honor.

THE COURT: All right, very good.

Ladies and gentlemen, the State and Defense has entered
into a stipulation, a statement, basically of agreement, and
I will read this to you at this point in time.

We stipulate that all blood and/or DNA evidence
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collected from the crime scene belong to the deceased, Al
Smith, and did not belong fo Ladorrean Collington, Quehti
Gause, or anyone else.
You may proceed, Solicitorl
MS. wvon HERRMANN: Thank you, Your Honor.

Q. So, Investigator Deal, this blbod that we -- that
saw the swabs that you took, those all came back as posit
DNA to the victim in the case, --—- |
A. That's correct.
Q. -~~~ is that correct?

All right, thank you, and what are we looking at h
A. What we're looking at here is we're taking a look
the bedroom wall that was behind the master bedroom bed,
it's with scale, and what we're doing heré is we're
photographing what looks to be like a blast pattern and W
it with scale because we are also taking this photograph
different mode on the camera that allows us to blow it up
necessary without distortion. You're taking that at a ni
degree angle, that way that when you do blow it up, if yo
have to, in the lab, there.is no distortion. !
Q. I'm going to show you what's been marked here as
State's 52(A) and -- no, excuse me —- it's 2(A) and (B).
me get you to step down, if you will. Could you show the
jury, please, how these two items —- first if you could

identify them and show them how they fit together.

len
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A. When -- in this photograph here is the actual wall
section still intact. It actually has not been cut out yet.
As you see, we did remove the wall sections. The section
that the Solicitor actually had is supposed to be the top
portion of this, and the reason why I know is because of the
scaling, but also due to practice, my initials and date are
on both corners.

The reason being is when we document this on a search
warrant, you know, when damage is caused in processing a
scene, we have to document where we -- we get it at. .Inside
the residence I also have my initials from the wall, along
with the piece of evidence where I took it from. This
happened that this piece was on the scene of the sheetrock.
Q. Okay, and again, let's go now to the diagram and look
at where exactly in the bedroom this would -- this piece of
sheetrock would have been located.

A. It would have been located right here. It was between
the bed and the nightstand.

Q. All right, and I see that you have some numbers that
you've placed there on that plece of sheetrock.

A. Duriﬁg the course of thé processing the scene and
speaking with the case officer and some of the other
detectives that were assisting him, one of our -- one of the
things we like to try to do is even though it's an estimate,

we wanted to check to see with the components that we were




_/—\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

ROBERT DAVID DEAL, JR. - DIRECT BY von HERRMANN

315

finding if it was relevant to this blast pattern when we
found it, and what the numﬁers are adding up to are item
evidence that we collected in the scene and what we felt
their proper positioning in the blast.

These items were sent off to S.L.E.D. to a firean

examiner for further review. This was just our document

on the wall of where we found -- of where we thought the|

components were going into.

Q. I'm going to hand you what's been marked as State
and ask you to take a look at that.

A. This is indeed the box that I placed the item --
Number -- Number 1l1. It's a shot shell component with t
case number and date and my name, sealed, and also as
indicated on the back, Item Number 3, and what I did thi

was for what I deemed the placement of a shot pattern.

5 of

was

(]

ation

''s 58

Item

s for

MS. von HERRMANN: And I would move that into evidence

as well, Your Honor, and tﬁat would be State's 58.

THE COURT: 58, all right. Mr. McCollum?

MR. McCOLLUM: Your Honor, it's my understanding h
collected that at the scene --- |

MS. von HERRMANN: That -1s correct.

MR. McCOLLUM: --- and placed it in the evidence bpx

and it was sealed. No objection based on- that.
THE COURT: All right. Mr. Hazzard?

MR. HAZZARD: No objection.

T

o

U

)

[
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THE COURT: All right. State's 58 is in evidence
without objection.

(SHOT SHELL COMPONENT ADMITTED INTO EVIDENCE AS STATE'S
EXHIBIT NUMBER 58.)
0. All right, and is this also the item that was
collected that we saw earlier that's Number 117
A. That's correct.
Q. All right, and that was located there by the —- by the
dresser drawers, correct?
A. The chest of drawers, that's correct. This is indeed
an item that I collected with the exception of the S.L.E.D.
examiner's initials that are imprinted on it.
Q. And let's look at what's been marked as State's
Exhibit 62 and see if you can identify that for me as well.
A. It is identified also as Number 1, which was right
here, the original section where it struck the wall, and it
is indeed the piece I collected at the scene with exception
of the S.L.E.D. examiner's marking.

MS. von HERRMANN: - I would move that into evidence as-
well, State's 62.

THE COURT: Any objection, Mr. McCollum?

MR. McCOLLUM: No objection, Your Honor.

THE COURT: Mr. Hazzard?

MR. HAZZARD: Sir, is that something that came from the

house?




10
11
12
13
14
15
16

17
18
19
20
21
22
23
24

25

ROBERT DAVID DEAL, JR. - DIRECT BY von HERRMANN

317

41i

description. 1It's a shot shell component, original from

A. Yes.
MR. HAZZARD: No objection.

THE COURT: In evidence without objection.

(SHOT SHELL COMPONENT ADMITTED INTO EVIDENCE AS STATE'S

EXHIBIT NUMBER 62.)
Q. And I also show you what's been marked as State's
and see if you can identify that as well.

A. It is an item of evidence I collected at the scene

63

with my initials, description. It is a shot shell component

with the exception of the S.L.E.D. investigator's process
MS. von HEBRMANN: I would move this in as well,
State's 63.
THE COURT: Any objection, Mr. McCollum?
MR. McCOLLUM: No objeétion, Your Honor.
THE COURT: Mr. Hazzard?
MR. HAZZARD: No objection, Your Honor.

THE COURT: It's in evidence without objection.

ing.

(SHOT SHELL COMPONENT ADMITTED INTO EVIDENCE AS STATE'S

EXHIBIT NUMBER 63.)

0. Let me ask you to take a look as what's been marked as

State's 64 and see if you can identify that as well.
A. It's an item of evidence that was found that I

collected, the case number, date, and my initials, and’

the

scene except for the S.L.E.D. examiner's initials and date.
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MS. von HERRMANN: I would move this in as well,
State's 64.

THE COURT: Any objection, Mr. McCollum?

MR. McCOLLUM: No objection, Your Honor.

THE COURT: Mr. Hazzard?

MR. HAZZARD: No objection.l

THE COURT: It's in evidence without objection.

{(SHOT SHELL COMPONENT ADMITTED INTO EVIDENCE AS STATE'S

EXHIBIT NUMBER 64.)

Q. All right, let me show you what's been marked as
State's 65.
A. It's another shot shell component with the same case

number, date, and my initials from collection at the scene,
and it's one of the components with the addition of the
S.L.E.D. examiner's initials.

MS. von HERRMANN: Your Honor, I would move'State's 65
in as well.

THE COURT: Any objection, Mr. McCollum?

MR. McCOLLUM: No,.ﬁo objection,‘Your Honor.

THE COURT: Mr. Hazzard?

MR. HAZZARD:  No objection.

THE COURT: In evidence without objection.

(SHOT SHELL COMPONENT ADMITTED INTO EVIDENCE AS STATE'S

EXHIBIT NUMBER 65.)

Q. All right. I'm going to go back a little bit:and ask
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you to look at what's been marked as State's Exhibit —-
State's Exhibit 6- -- 53 and -- look at 53 first and see|if
you can tell me what that is.
ene

A. It's Evidence Item Number 5 I collected at-the sc

with my date, and initials, and description, a spent 12 gauge

Remington shot shell.
Q. Would that be the ---

A. This was the shot shell that I collected from the

hallway with the addition of the S.L.E.D. examiner's initials

and lab number.

MS. von HERRMANN: And I would move State's 53 in Ls

well.
THE COURT: Any objection, Mr. McCollum?
MR. McCOLLUM: No objection, Your Honor.
THE COURT: Mr. Hazzard?

MR. HAZZARD: No objection.

THE COURT: It's in evidence without objection.

(SPENT SHELL CASING ADMITTED INTO EVIDENCE AS STATE S
EXHIBIT NUMBER 53,) -
Q. And State's 542
A. It is Item Number 6 I collected from_the hallway with

the case number, date of the incident, and my initials, with

the description of spent .22 caliber Remington cartridget

is the item that I collectéd at the scene with the exception

-- with the addition of the S.L.E.D. examiner's initials;

It
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MS. von HERRMANN: I would'move Staté's-54 in as well.

THE COURT: Mr. McCollum?

MR. McCOLLUM: No objection.

THE COURT: Mr. Hazzard?

MR. HAZZARD: No objection.

THE COURT: It's in evidence without objection.

(SPENT SHELIL CASING ADMITTED INTO EVIDENCE AS STATE'S
EXHIBIT NUMBER 54.)
Q. And let me shéw you what's been marked as State's 55.
A, This is Item Number 7. It's a spent 12 gauge
Remington shot shell that I collected with the case number,
date, and my initials.
Q. I don't know that we talked about that particular item
yet. |

MS. von HERRMANN: First of all, I would move that into

evidence.

THE COURT: What's the State's number again?

MS. von HERRMANN: That's Number 7 -- I mean State's
55.

THE COURT: All right. Mr. McCollum, any objection?
A, It's a 12 gauge shotgun ---

THE COURT: I'm sorry.
Mr. McCollum, 1is there any objection?
MR. McCOLLUM: I'd just like to take a look at it.

THE COURT: All right, very good.
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MR. McCOLLUM: No obiection, Your Honor.

THE COURT: Mr. Hazzard?

MR. HAZZARD: That's‘something that was collected at
the scene of the crime?

MS. von HERRMANN: It is.

MR, HAZZARD: No objection..

THE COURT: In evidence without objection.

(12 GAUGE SHOTGUN SHELL ADMITTED INTO EVIDENCE AS
STATE'S EXHIBIT NUMBER 55.)

THE COURT: You may proceed.
Q. Okay, let's talk about that one for just a second:

That was your Item Number 7, is that correct?

A. That is correct.
0. Okay, and where is ybur Item Number 7 located?
A. Item Number 7 was found in very close proximity of

where the victim was found when we were processing the scene.

It was in the foot of the master bedroom doorway.
Q. So with regard to the shotgun shells themselves, Wwe
have two of those, is that correct?

A. That is correct. 'Wé found two spent 12 gauge
Remington shot shells on the scene.

Q. And if you would point to the jury again where thpse
two shot shells were located.
A. The first shot shell that I found was in the hallway

leading to the master bedroom, and the second was found
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within the foot of the master bedroom doorway.
Q. Let me éhow you what's been marked as State's 57 and
ask if you can take a look at that.
A. It's Item Number 10 with the case number, the date,
and my initials for collection, and the description of spent
shot shell component, and it is indeed a.shot shell component
collected with the addition of the S.L.E.D. examiner's
initials and lab number.

MS. von HERRMANN: I would move State's 57 . in as well.

THE COURT: Any_objection, Mr. McCollum?

MR. McCOLLUM: -No objection, Your Honor.

THE COURT: Mr. Hazzard?

MR, HAZZARD: No objection, Your Honor.

THE COURT: In evidence without objection{

(SHOT SHELL COMPQN'ENT ADMITTED INTO EVIDENCE AS STATE'S
EXHIBIT NUMBER 57.)
Q.  Now I'm going to show you State's 59, if you can
identify that for me as well.
A. It's Item Number 12 that I collected with the case
number, date, and my initials, with the description of fed
cap, which was part of the firéarm component that was found
in the master bedroom. It is indeed the item that was
collected with the addition of the S.L.E.D. examiner's
initials and case. |

MS. von HERRMANN: I would move that in as well.
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exhibit number, what's the -item number?
A.

have been 11.

Number 12.

A.

EXHIBIT NUMBER 59.)

THE COURT: Any objection, Mr. McCollum?

MR. McCOLLUM: What ﬁas the -~ besides the State's
That was Item Number 10 -- oh, I'm sorry. That would

MR. McCOLLUM: 127

MS. von HERRMANN: Your Honor, I believe it's Item

Oh, I'm sorry, 12.
THE COURT: And Mr. Hazzard?
MR. HAZZARD: No objection, Your Honor.
THE COURT: In evidence without objection.
MR. McCOLLUM: No objection, Your Honor.
THE COURT: Thank you.

(SHOT SHELL COMPONENT ADMITTED INTO EVIDENCE AS STAYE'S

Q. Let's go back to the sheetrock.
MS. von HERRMANN: And again, Your Honor, that would be
5- -~ that would be State's -- State's 52(A) and (B), and I

would move those in as well.

McCollum?

THE COURT: All right. Any objection to that, Mr.

MR. McCOLLUM: Is that the sheetrock?
THE COURT: Yes sir.

MR. McCOLLUM: No objection, Your Honor.
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THE COURT: Mr. Hézzard?

MR. ﬁAZZARD: No objection.

THE COURT: In evidence without objection.

(SHEETROCK ADMITTED INTO EVIDENCE AS STATE'S EXHIBIT
NUMBER 52(a) AND 52(B) .

MS. von HERRMANN: And, Your Honor, I would ask just to
be able to publish these items that we've just put in to the
jury all at once. I think that will help the iﬁvestigator to
explain —---

THE COURT: You may do so.

MS. von HERRMANN: Thank you.

Beg the Court's indulgence for one moment.

THE COURT: Yes Ma'am.
0. And State's 56, can you identify that?
A. It's item of evidence Number 8 with seal, with my

initials and date. It is a shot shell tube spring that was
collected at the scene, with the addition of the S.L.E.D.
examiner's initials and case number.
Q. Thank you.

MS. von BERRMANN: I would move that in as well,
State's 56.

THE COURT: Any objection, Mr. McCollum?

MR, McCOLLUM: No, Your Honor.

THE COURT: Mr. Hazzard?

MR. HAZZARD: No objection.
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THE COURT: In evidence without objection.

(SPRING ADMITTED INTO EVIDENCE AS STATE'S EXHIBIT NUMBER

56.)

Q. All right, so let's talk about the items that youthave

here in front of the jury. - Could you explain to them how

each of these individual pieces.may fit together.

A. Within the shot shell you have four components. You

actually have the shot shell itself. Then you have a piece

of wadding. In this particular instance because it was a

slug, you will have a rubbér insert, and then you also have a

cap that's inside this shot shell before they crimp it, so

you have four components for each shot shell.
In this incident, we only accounted for two shot she

being found in the scene and what we have dictated up on

1lls

the

screen is my estimation of how the components struck the|wall

behind the master bed.

Q. Before we get to that, let's just talk about what

we
have here. It looks like we have -- what would this be?
A: That is your shot shell.
0. All right, and this?
A. That's the rubber iﬁsert component that goes withl the.
slug.
Q. All right, and these here?
A. Would be considered-a cap before they crimp it, and

you have a piece of wadding, which is like a cardboard-type
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1 | material. That is the slug that would have been put inside

2 the shot shell.

3 Q. Okay, and this is -- this is the slug that was

4 located ---

5 A. Right. That was the one that was found inside the
6 pillow.
7 Q. And so would this -- would this account for one full

8 shotgun shell then?
9 A. That is correct.

10 Q. All right, and then we also have over here another

11 shotgun shell?

12 A. You have another shot shell and then you have the

13 rubber insert, a piece of wadding, and then the cap. We are
14 missing the slug. |

15 Q. Okay, and we'll get to that in a few mbments, but

16 these were the items that were collected there in the house,
17 correct?

18 A. That is correct.

19 Q. And tell the jury, please, what these markings are on

20 the sheetrock.

21 A. Basically what we are trying to do at the time as we
22 are processing the scene, myself along with the case agent

23 and a couple of other investigators, we are trying to account
24‘ for components and looking at the blast pattern on the wall,

25 and we are trying to do a estimate of (a) to see 1f we were
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missing any components from the scene and if we could figure

out the actual pattern of shots that were fired within the

room.

The numbers on the sheetrock are the numbers that I

showed that were on the back of the evidence boxes that were

my estimations to correspond with the shot blast.

Q. All right, and so these particular components éccount

for all of these various ---

A. During the course of the investigation we were able to

find all the components except for one. We did not findjone

other slug, but we were able to account for that. During the

course of the investigation we found that several -- tha: the

missing slug had exited the residence and traveled through

the next residence next door and then exited through another

wall into the open environment.

After a thorough investigation and search of the

residence next door and surrounding property, we were unable

to find that slug.

Q. Go ahead and have a seat.

experience, is it fair to say that there were two shotgu

shells shot in that residence?

So based on your

3

A. From the course of my investigation and the evidence

that I was able to find and collect, I identified that there
were two shot shells shot in that scene.

Q. Okay, and were you also able to form any opinidn by

oo

)
—_—
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the fact that you located that .22 shell?

A. We were able -- we were able to determine that there

was a second weapon present and a second weapon that was
fired, and in the course of investigation and examination of
the victim, we were able to see that there were different

size entrance wounds that would depict two different weapons.

Q. And so did it appear that he was shot once with a
shotgun?
A. It would be underneath my professional opinion that he

was shot at least once with a shotgun and at least once with
a small caliber handgun.

0. And let's go to the next slide here.

A. This slide is depicting the shot blast, as you saw

this morning, after I had removed it and cut it from the wall

section.
Q. All right.
A. With the wall section removed, we were able to

identify that we diq have a projectile that exited the scene
location, and this is looking inside the wall with all the
electrical wires and insulation removed.

This is looking to that back bedfoom of the residence
next door. If you notice here with the arrows, there is a
projectile hole there. It was an entrance and exit inside
the room. We did find another entrance and exit on the other

side of the room where the projectile continued to travel,
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finally ending in the back storage closet where it entered

into the closet from that location and exited out that
location into the open environment.
Q. The door that you see there actually leads to the

yard, is that correct?

A. That's correct. That's a back storage closet.

0. Okay, and so what you're telling the jury is that
there was one shot that was fired where a slug landed in
pillow?

A. That's correct.

Q. And there was another shotgun shot that was fired

where the slug went through that bedroom and through the

duplex next door?

A. That's correct.

0. And that slug was not recovered?

A. That's correct. ‘ -

Q. Let's go to your next slide. All right, let's ta
about this next slide that.you have. Tell us —— tell us

we have here.

A. ~ Later during the course of the investigation I wa

approached by Detective Alan Large. During his investig

in speaking with witnesses and his investigation, he was

to find a location where a possible shotgun that may have

been used in this incident.may be located. Myself and

Detective Alan Large went out to il Bayside Avenue, Co

back

the

1k

what

5
ation

able:

nway,
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South Carolina 29526, which is still within the Horry County
limits and found a 12 gauge shotgun. The shotgun was
identified as a Stevens Model 67, and it was in a wood line

along the roadway behind this complex.

Q. All right. Let's see the next slide.

A. While we were processing the scene, I was looking for
other debris around thé shotgun in case someone had left
something behind. In addition, we shot a GPS location of
this item of evidence. That'way we could show its -- the
location in comparison to where the actual scene took place.
This is what we consider a distant shot of Evidence

Number 1, which is the Stevens Model 67, and mid-range

showing Item Number 1, and then a close-up of the shotgun

that was collected.

In addition, the shotgun was checked, an N.C.I.C. by
E-911 Communicationé, and it was not reported stolen.

MS. von HﬁRRMANN: May I approach, Your Honor?

THE COURT: Yes Ma'am.

Mr. McCollum and Mr. Hazzard; come up.

(BENCH CONFERENCE TAKES PLACE OFFlTHE RECORD.)

THE COURT: All right, ladies and gentlemen, there-is
an item of evidence that's going to be introduced into
evidence in this matter, apparently to be the shotgun. I
will assure you that it has been thoroughly checked and

secured with a lock, and it is not operable.
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You may proceed, Solicitor. i;
MS. wvon HERRMANN: Thank you. -
Q. I'm.going to show you State's 69 and ask if you can Lj
take a look at that and identify it for us. .
A. It's a firearm box Qith my writing and identification .
on it depicting a Stevens Model 12 gauge shotgun with the '
addition of the S.L.E.D. examiner's initials and theirllgb
number.
MS. von HERRMANN: I would move -- if you want to take :
a look at it, and you can come up here and we'll --- 7

THE COURT: All right, so that's State's 69. Any
objection to that, Mr. McCollum?

MR. McCOLLUM: No, Your Honor.

THE COURT: Mr. ﬁazzard?

MR. HAZZARD: No objection.

THE COURT: It's in evidence without objection.

(SHOTGUN, SERIAL # C884049, ADMITTED INTO EVIDENCE AS

STATE'S EXHIBIT NUMBER 69.)

Q. If you will, ---

MS. von HERRMANN: I would ask that he be allowed to

publish that to the jury.

THE COURT: You may show it to the jury, sir.
Q. Give me the serial number off of that particular
weapon.

A. The serial number is C, as in Charlie, 884049.
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Q. Why is it important that you know the serial number on

that firearm?

- A, Having a serial number on the firearm or any firearm

allows to (a) check it to see if‘it has been reported stolen.
In addition, we do a A.T.F. E-Trace, which allows us to put
the infqrmation from the shotgun into a database, and what
happens is it's sent to A.T.F. in Virginia where they process
the firearm serial number, and basically what they're looking
to do is try to find out who the original purchaser was and
what the history is on the firearm.

A lot of states have registration of firearms where they
can better track firearms, which is different from this
state. We were actually able to go back to the original
purchaser, which was not, I believe, in this incident, but it
was not reported stolen and was clear N.C.I.C.

0. And do you use that serial number for identification
purposes as well when you send it up to S.L.E.D.?

A. That is correct. |

Q. . Was that particular item sent .up to S.L.E.D. to their
firearms division?

A. Yes, it is. " On the firearm itself, a S.L.E.D.
examiner typically engraves on a surface of metal along with
writing his initials and their lab number.

Q. Does that particular weapon -~ is that a weapon that

should have a spring in it?
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435

A, This weapon is missing several components that would

allow it to function properly. It is missing the magazine

tube, which the spring that we saw earlier would have beTn

inside of, along with the‘fed cap that would have held the

spring in. Like I said, this shotgun is missing several

components.

Q. Thank you. Investiéator Deal, did you alsoc have the
opportunity to attend the autopsy of the -- the victim in
this case?

A. Yes, I did.

Q. And did you collect any items of evidence there ag the
autopsy? |

A. I collected several items of evidence in addition| to
photographs. I also collected blood tubes for DNA testing

purposes, along with a spent projectile that was found and -

located inside the victim during the course of the autopsy.

Q. And let me show you State's Exhibit 66 and see if

can identify that for me.

you

A, It's labeled as A-3, which would in my documentatiion

be autopsy, Item Number 3. 1It's got the case number aﬁd
date, along witﬁ my initials, and a descripfion, a spent
projectile from autopsy. It is the projectile collected
along with the examiner's initials and lab number.

MS. von HERRMANN: I would move this into evidence

well.

the

as
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THE COURT: And what is the State's number?
MS. von HERRMANN:  State's 66.

THE COURT: Any objection, Mr. McCollum?
MR. McCOLLUM: No objection, Your Honor.
THE COURi: Mr. Hazzard?

MR. HAZZARD: No objection.

(SHOT SHELL COMPONENT FROM AUTOPSY ADMITTED INTO

EVIDENCE AS STATE'S EXHIBIT NUMBER 66.)

Q. All right, let's go back then for just one moment to
the actual scene. I think this is the end of our slides, is

that correct?

A. That is correct.

Q. When you arrived there on the scene, you say that

there were two shotgun shells that were located?

A. That's correct.

One .22 casing that was located?

That's correct.

Q.

A.

Q. And the position of the body was what?
A.

The position of the body was lying face down in a
semi-fetal position on the floor between‘the master suite
into the second back bedroom in the hallway.

Q. And did you have an opportunity then to go and examine
the body as it sat when you walked in?

A. Yes. It's typical practice that myself, along with

"the Coroner or the Deputy Coroner, who at that time was
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assisting us, was Deputy Coroner Tony Hendrick.' He and I

prior to the removal of the victim from the scene, did a
thorough inspection of the body, and we also collected
measurements of the body within the scene location.

During the course of our processing of the body, we

numerous things. One of the first things we do is we look

do

for wounds to the body, defensive. or offensive. We did found

-- we did find several entrance wounds to the body, one being

of small caliber, and large caliber wounds to his body also.

Q. Let's talk -- let's just talk about the —-- about the

small caliber wound. Where was that located?
A. . It was located in the left back portion of the

victim's torso.

Q. I'm going to have Detective Townsend come up here,

if

the Court doesn't mind, and ask you to point out on Detective

Townsend, where that ---

THE COURT: If you want to step down in front of that

microphone, you may do so.

Q. -—-~ would have been located.
A. It would have been located in this line of the torso.
Q. Okay, and then at some point, did you =---

MS. von HERRMANN: You can step back, Detective

Townsend.

Q. And then at some pojnt did you all turn the body |over?

A. Yes. After -- after we had completed our initial:
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survey of the back, we did roll the wvictim over to begin the
processing of the front side, and that would have consisted .
of photographing wounds, defensive, offensive, along with
also performing a gunshot residue kit on the victim.
Q. And when you rolled the body over, tell the jury,
please, what your observations were.
A. When we rolled the victim over, we observed a very
large entrance wound to his chest, along with inspecting his
hands. We found numerous wounds to his hand, particularly
the right hand. It looked like it had some type of wound
traveling across it, and the body contained lots of powder
residue type particulate.
Q. And if you will, stand up one more time, Detective
Townsend, and if you could come down and show the jury.
A. Well, on the victim's chest torso, we had a large
wound here. In addition, we had a wound on his right hand.
Q. Are you sure that wound was on his right hand? Let me
ask you this. If I showed you a picture that you took at the
autopsy, just for your review, would that help you refresh
your recollection?
A. I could either look at a photograph or refer back to
my notes.

MS. von HERRMANN: Your Honor, I would ask to be able
to show him -- just him a picture ---

THE COURT: That's fine.
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MS. von HERRMANN: -—-~ and ask him to refresh his

recollection.

A. After reviewing the photo, the correction is the wound

was on the left inner crease of the thumb and forefinger.

Q. And was there -- were there other marks on the body?

A. During the course of the autopsy we did find other
markings from either, you know, possible abrasions or
firearms.

0. Okay. Well, show the jury then, please, where you

believe the trajectéry of that bullet was.

A. In my opinion, the tiajectory would have been right to
left, so if Detective Townsend was laying in the bed and| he
was laying on his left side, it would have came across from

right to left, striking his left hand and in the chest area.

Q. Where would the entrance wound have been?

A. In this investigation, you had a kind of -- several

entrance wounds, and again, this is just my personal opinion.

The wounds would have -- you had an entrance wound on the
left hand following through to the chest.
MR. McCOLLUM:  Your Honor, -=--

THE COURT: Yes sir.

MR, McCOLLUM: --~ he's been previously qualified:as an.

expert, but now he's state- -—- prefacing it with his personal

opinion. I'm not sure what we're doing.

MS. von HERRMANN: I'm not going to ask him any more
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gquestions about that,

THE COURT: Let's just move along, Solicitor.

MS. von HERRMANN: Thank you.

THE COURT: Thank you.
Q. Taking into consideration your observations there at

ﬁhe scene and the wounds that were on the body, and don't --
we have another witness coming in to testify about that
autopsy, so I don't want any information about that, but
based upon the wounds as you saw them and the scene that you
had there, did you have -- do you have an opinion about where

the victim was when he was shot initially?

A. Through the course of the investigation with the

. evidence items present and where we found the main

projectile, at least one of the shots was when the victim was
lying in his bed.

Q. And that would account for the slug being found there
in the pillow?

A. That is correct.

Q. All right, and did you also have an opportunity to

examine some vehicles that were impounded?

Aa. That is correct.

Q. >All righf, and was one of those vehicles a green Honda
Accord?

A. That's correct.

Q. Who was the owner of that vehicle?
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A. I'd have to refer back to my notes.
Q. Do you have your notes there?
A. Yes, I do.

MR. McCOLLUM: Your Honor, I'm not sure how he derived

this information, so I would object at this point.
THE COURT: Why don't you cover that, Solicitor.
MS. von HERRMANN: Thank you.
Let me -~ let me get him‘to get to the ve- -- the

particular vehidles, and I'll ask him about the details

that.
THE COURT: Thank you, Ma'am.
0. All right, are you there?
A. Yes Ma'am. |
Q. Was that -- who was that vehicle owned by?
A. From the D.M.V. report, whenever we do a vehicle

processing, if the vehicle has a VIN number attached to

a license plate, it is practice to run those to make sure

of

it or

that we are getting the proper owner's consent to procesls the

vehicle, along with the information for a search warrant

This ve- =---
Q. Was a search warrant obtained in this matter?
A. Yes, it was.

MS. von HERRMANN: Okay, and I believe the Court has

previously ruled on that search warrant.

MR. McCOLLUM: The objection is not to the search

t
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warrant, Your Honor. The objection is the business record
exception. I don't know that they've complied and laid a
proper foundation.

THE COURT: At this point in time, why don't you

continue your answer, how you —-- how you ---
A. From the D.M.V. report ---
THE COURT: —~-~~ how you secured the ---
A. The VIN number was secured from the front dash of the

vehicle on the driver's side and through the processing of
that from the D.M.- -- the South Carolina Department of .
Vehicle Record, it came back to —-—-

THE COURT: I'm going tp allow it. Thank you very
much. Over the objection of the defendant, Collington, I'm
going to allow it into evidence. |

MR, McCOLLU&: Thank you, Your Honor.

A. It came back, the 1996 Honda Accord, belonging to
Collington, Ladorrean Chukell, at - Sherman Place,

Bucksport, South Carolina 29527, ---

Q. All right.

A. —--- in Horry County.

Q. And did ybu seize some itemé from that vehicle?

A. Yes. During the processing of the vehicle, we do a

photograph collage of. the vehicle and then we begin to search
the interior. During the search of that vehicle I came

across several .22 caliber bullets that were live in the
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"Honor.

sense they had not been fired, along with some .357 magnum

bullets that had not been fired.
Q. I'm going to show you what's been marked State's

Exhibit 67. See if you can identify that for me.

A. Yes. This is a evidence envelope marked as V-1. for

vehicle processing, Evidence.1l, and with my initials on the

back and the date, and inside is several .22 caliber
Remington bullets. |

MS. von HERRMANN: I would move State's 67 into
evidence.

THE COURT: Any objection, Mr. McCollum?

MR. McCOLLUM: Just to matters taken up earlier, Y

THE COURT: All right, sir. State's 67 is -- I'm
sorry, Mr. Hazzard?

MR. HAZZARD: No objection.

THE COURT: All righ£. State's 67 is in evidence

the objection of the defendant, Collington.

our

over

(.22 BULLETS ADMITTED:INTO EVIDENCE AS STATE'S EXHIBIT

NUMBER 67.)
Q. All right, and I'm also going to show you State's
Exhibit 68.
A. That's a evidence envelope with my numbering, V-2,

vehicle search, Item Number 2, with my initials and date.

There's several .357 caliber bullets inside.
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.warrant?

MR.

McCOLLUM:

MS. von HERRMANN: I'm going to move in -- ask to move
‘in State's 68 as well.
THE CQOURT: Mr. McCollum?

These are .357s. Your Honor, we object

on the grounds of relevancy.

THE COURT:

All right. I am going to allow it into

evidence cgver the objection of the defendant, Collington.

Mr. Hazzard?

MR. ZARD :

MR. McCOLLUM:

No objection.

And also the other objections made

earlier, Yjpur Honor, that you ruled on,

THE COURT:
MS. vion HERRMANN:
THE COURT:.

Collington).

(.357

NUMBER 68.)

Q. Was
brought to

Horry Coun

A. Tha
white in c¢
Q. © Did

that as we

Very good.
Thank you.

It's over the objection of the defendant,
BULLETS ADMITTED INTO EVIDENCE AS STATE'S EXHIBIT

there another vehicle, a white Ford, that was
your -- brought to the impoundment there at the

ty Police Department as a result of ‘a search

t's correct. We processed a 1997 Ford Explorer,

blor.

yoﬁ have an opportunity to check the VIN number on

L1?
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A. Yes. We went through the same process to'verify the

vehicle's information and from the South Carolina Department

of Motor Vehicles, the license came back to -- the vehic
came back to Ms. Collington, Ladorrean Chukell, at-
Sherman Place, Bucksport, South Carolina 29527.
Q. Thank you.

MS. von HERRMANN: The Court's indulgence for one
moment.
A. There was a —-- the owner of the vehicle was
Collington, Ladorrean Chukell, at - Sherman Place,
Bucksport, South Carolina 29527.
Q. Investigator Deal, I know in your power point
presentation there were a number of your photographs tha
had includeD in those, in that power point, and I'm geoin
show you first -- if you will just review these, State's

through 9, and tell me if those are already in evidence.

le

L you

g to

A. They are. These are copies of the photographs that I
took.

Q. These are just enlarged versions ---

A. Correct. |

Q. --- of the same photographs, and let me have you {look

at State’s 10 through 19.
A. Again, these are pho- -- copies, enlargements, of
photographs I took.

Q. 22 through 29.

the

e _J

-
]

s LRy
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A. Yels, again copies, enlargements of the phbtographs I
took.

Q. 30| through 39,

A. Copies and enlargements of photographs that I took.
0. And finally, if you would step down one last time for

me, Invest
marked as
tell the j
A. Thi
know the ¢
the county
aircraft,
photograph
location,
reference
Q. Oksz
incident 1

A. The

Q. Tha

MS. j
further g

or Mr. Haz

THE C

we'll take

then we'll

igator Deal. I'm going to show you what's been
State's Exhibit 40 in evidence and ask you just to
ury what this is a photogfaph of.
s is a photograph of a G.I.S. Global -- I don't
xact terminology, but it's a G.I.S. mapping that
provides when they do flyovers from satellites and
and basically what it is, it's an up-to-date yearly
of Horry County, and this is documenting the scene
along to some other crime -- other scenes in
to this incident.
Yy, so point, if you will, for the jury, to the
ocation.
incident location was right here.
nk you.

I don't have any

on HERRMANN : Investigator Deal,

estions. Please answer any questions Mr. McCollum
zard may have.

OURT : Before we do that, ladies and gentlemen,
a short break for about five or ten minutes and

come back in and finish the cross-examination. If
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you will go to your jury room, please. You can just leave

your pads and pens in your chair if you want to.
Everyone else remain seated, please.
All right, we'll take .a short break for about five «

ten minutes. Thank you.

(STIEULATION BY COUNSEL (MARKED OFF RECORD) AS COURT'S

EXHIBIT NUMBER 3.)

(THE FOLLOWING TAKES PLACE AFTER A BREAK AND OUTSIDE THE

PRESENCE OF THE JURY.)

THE COURT: All right, Solicitor, I understand there's
an issue that you want to address before thé jury comes in.

MS. von HERRMANN: Your Honor, it is my understanding

that Mr. McCollum intends to ask or attempt to introduce

victim's N.C.I.C. through this witness, and I don't think

that that -- this would be appropriate. First of all, I
don't think it's relevant, and I don't know -- I mean,

this ---

THE COURT: All right. Well, let me hear from you,

McCollum.

MR. McCOLLUM:  Your Honor, I'm not really trying tb

introduce anything, but I've seen the N.C.I.C. of the --

three N.C.I.C.s of the three people that were living in [the

residence on Barberry Court, Allen Smith, the deceased,

Anthony Graham, also known:as Loc, and Frankie Davis.

There's been evidence presented to the Jjury indicating
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_Act. For

that there
residencg
charged hé
one was a
caliber ri
shotgun wi

Based
Smith, he
South Card
traffickir

from ownin

looking at
Carolina ¢

revoked a

THE COURT:

introduce

MR. McCOLLUM:

were two firearms that were found inside the

in a closet, apparently not related to the crimes
re. I think one was a .410 shotgun, and the other
-— I believe it was a rifle, Yeah, it was a .22
fle, a Remington .22 caliber rifle, and a .410

th no serial number.

upon what is indicated on the N.C.I.C. for Allen
would be prohibited from owning a firearm under
lina law because he has a conviction for

g in crack cocaine. . He would also be prohibited

g a firearm based under the 1968 Federal Firearms
the Court's information, it's my understanding from
the N.C.I.C. that Mr. Smith has a 1994 South

un conviction for which he had his probation

few years later and did sixteen months, has a ---
Okay, and you have evidence you want to
that shows these are his weapons?

I want to ask the officer about it

because t

THE COURT:

y were found in the closet of his bedroom.

If he found out who owned these weapons, is

that the gquestion you're going to ask?

MR.
weapons in
occurred a

or it's hi

COLLUM: I'm going to ask him if he found the
the -- in the bedroom closet where the incident
nd that if that was -- appeared to be the residence

5 understanding it's the residence of Mr. Smith,
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- having those firearms.

and also Mr. Graham and Ms. Davis, because Mr. Graham alcg

o is

prohibited under State and Federal law from owning a firearm.

THE COURT: I understand that, but then you're going to

ask him if he identified who owned those weapons?
MR. McCOLLUM: Not necessarily.
THE COURT: Then what's the purpose of asking the

questions?

MR. McCOLLUM: Your Honor, the purpose of asking the

questions is that they found these firearms in the house

these three individuals would be prohibited from owning &
know, have criminal convictions that would prohibit them

THE COURT: Well, certainly you can'agk them what ¢
found and who they might have been registered to, or who
owners were, 1f they so found that out. The criminal ret
of the other residents, I am sure, will come up during th
cross—examinations, so you can ask them about that at tha
point in time.

I don't see the relevance of the victim's criminal
record at this point in time. I will give you the right

recall the witness at a later time if you can establish s

relevance, but I don't see any relevance at this point in

time to the facts of this éase and the defendant's crimin

record or lack thereof, but if you can establish that lat

and

firearm. Additionally, all three of these individuals, you

from

hey
the
ord
eir

t

to

ome

al
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f: 1 I'll be gllad for you to recall the witness.
Lﬂ 2 Ask fthe jury to come in, please.
QJ 3 . (THE| FOLLOWING TAKES PLACE AFTER A BREAK AND WITHIN THE
B 4 PRESENCE OF THE JURY.)
ﬁ 5 | THE COURT: All right, Mr. McCollum, you may proceed
LJ 6 with your| cross-examination.
- 7 MR. McCOLLUM: Thank you, Your Honor.
.8 CROSS~EXAMINATION BY MR. McCOI.LUM:-
{ﬁ‘ 9 Q. . In|terms of ---
:; 10 MR. McCOLLUM: We're going to take a look at the slide
i_j 11 here. Do|I push this button?
[ 12 A. ' Wo?ld you like me to get it ---
: 13 :  MR. McCOLLUM: Yeah.
;} 14 I'd.rather not touch it, Your Honor.
i 15 | THE COURT: All right.
‘~; 16 Q. While that's coming up, in terms of the green Honda,
;”} ' 17 -did you, yourself, look at the green Honda?
:; 18 A. Yeg. I processed the green Honda.
!ﬂ} 19 Q. Did you take any photographs of it?
) 20 | A. Yeq, I did.
21 Q. Did the Honda appear to be in an operable condition --
i 22 let me rephrase that. Is it true that the green Honda didn't
23 have a valid license plate?
F 24 A. If |I could refer back to my notes, I could better ---
( 25 Q. Do jyou have those with you?
[
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about the bed. You were in the -- and this was a bed that

was located and processed as a result of it being in the

deceased's bedroom, right?

A. That's correct.

Q. And did you look at the bed and did you look under the
bed?

A. During our search after we -- after we had completed.
collecting the pillow and the shot shell, the slug component,
we did flip the mattress and search underneath it for other
evidence or items, and we found none.

Q. Did you visually look under the space between theibox
springs and the floor?

A. Yes, I did.

0. All right, and how -- how big was the space under|the
bed in terms of inches?

A. I think -- you know, it would be aﬁ estimate. I would
say anywhere between four to six inches.

Q. So as we look at this picture here, looking at the

: 349
ROBERT DAVID DEAL, JR. - CROSS BY McCOLLUM
A. Yes, 1 do.
0. Before we do that, I just want to ask you one question

post on the bed, in other words, the post there next to the

wall that holds the bed up and holds the metal frame up,

think that that space between the floor and the bottom of

that bed rail is maybe four to six inches?

A. Yes, because that's a standard bed rail for a queen or

you
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a king sige bed, and the headboard there is attached to it,

SO ...
0. Would you expect a person to be able to fit underneath
.that bed? |

A, Any possibility that someone could fit underneath that

bed, I mean, depending on the size and stature of that

person.

Q. All

there whej
bed and th

words, was

right. In terms of the bed being against the wall
‘e we see the window, was there space between the
1at wall when you went in the bedroom? 1In other

the bed pushed up»agaihst the wall, or was there a

space theze?

A. I think if my memory is correct, there was a little

bit of a gpace at the foot of the bed, and it was more of an

as it goes toward the headboard.

-- angled

Q. Okgy. In terms of the space at the foot of the bed,
about how |wide would that be in terms of feet or inches?

A. Betilween the foot of the bed and the ---

Q. And the wall.

A, And the.wall?

Q. Yegh.

A, I would have to estimate between four to ten inches.

I mean, it wasn't a huge space.

'It was like a wedge.

0. And one of the shotgun shells was found at the foot of

the bed, right?
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be kind of canted a little bit, but the space between the

A. - Yeah, one of the shot shells that was located in th

doorway of the master suite was in very close proximity to

the victim and the chest of drawers. That was Item Number
Q. The chest of drawers was located at the foot of the
bed? |

A. It was to the right of the bed at thé foot, correct.
Q. Which would be the space that the foot of the bediw

pushed away from the wall a few inchés, that would be near
where the shotgun shell was found?
A. No. The bed was off the wall on the left side., If

you're standing at the foot of the bed and you're staring

e

7.

as

you're staring toward the headboard, the bed was off the|wall

on the left side. The right side was what would be going

toward the entranceway to the master suite, so the bed would

wall and the left side of the bed, I would say it was between

four and ten inches.

Q. So there's nothing at the foot of the bed?

A. There's an open space at the foot of the bed, andithen

next you have a walk area, and then you'd have the dresser.

MR. McCOLLUM: All right. You can take the stand.

Thank you, sir.

Q. And one question, then, about the shotgun shell. We

called it a shell, or what I'm calling a shell, we're talkingi

about the green shotgun casing, right?
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A. Right.

A lot of people could also refer to it as the

hull. It|s like it holds everything.

Q. And how would the hull come to be on the floor?

A. There are several styles of shotguns. Some shotguns
eject in the bottom, so when that -- when that happens is
when you fire the shotgun, when you go to rack or cause

another shell to go into the chamber to be fired, it will

either eject in the bottom or could eject out the right side,

and also depending on if it was a model for a left-hand

person eject to the left.

either ejgct in the bottom or they eject to the right.

Q. - Now, the shotgun,

think has |been marked -—-

A. In |the long box?

Q. Is [there a State's number on that?

sticker on it.

A. It%s actually on the shotgun.
Q. ‘Where is the gun? '
A. In the box.
THE COURT: What are you looking for, Mr.

MR. McCOLLUM:

THE COURT:

The shotgun.

It's in the large box.

A. It'ls in the very large box.

Right here on the floor?

A. Yes|.

the short-handle shotgun,

which I

I don't see a

McCollum?

The most standard typical shotguns
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45F

" how does that shotgun expel the ---

" near the doorway of the master bedroom, the shell would

0. And what's the exhibit number on that, State's 69

A. That -- that shotgun is designed to eject to the
right. It has an ejection port on the right side of the
recelver. '

Q. So if an individual were operating that shotgun £

toward the chest of drawers?

A. If you were standing at the foot of the bed, if I
following you correctly and you're pointing the shotgun
he was to fire it, if he was -at the foot of the bed it w
eject toward the open déorway chest of drawers.

Q. And that's where you found it?

A. Yes sir.

0. So would that place -- the person that's firing t
shotgun be at the foot of the bed?

A. It would put you --.it would put that person in
proximity to the foot of the bed. 1In this situation,
depending on the load of a shot shell and, &ou know, how
the, you know, the shotgun would extract it, eject it,‘y

are putting the person at the foot of the bed. In this

, and

com

eject

' m
and

ould

hat

far

situation where its location -~- you also have a degree of -

with obstacles in the room. I was -- my opinion would b

that the person was further toward the left at the foot of

the bed, closer toward the interior or exterior wall in that
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bedroom.

Q. And that'é where the bed was against the wall?

A. That's where the bedeas‘kind of canted off the wall a
little bit.

Q. So |when we look at the picture of the bed and it's

against tHe wall, that's against the exterior?

A. Rig

ht; the back was. You're look- -—- as you're

walking in

straight 4
Q. All
fired the
and that d
of the bed?
A. He
to that ex
- Q. " And
hallway --
A. Tha
Q. -—=
A. Tha
Q. And
would that
A. If
presented,
-Q. So

to the bedroom from the doorway, if you look
head, that is the exterior wall of the residence.
right, and so you believe that the person that
shotgun that expelled that hull, that green hull
asing, were standing in the proximity of the foot
?

was at the foot of the bed, in my opinion, closer
terior wall.

then another hull or casing was found in the

t's correct.

next to the deceased's body, right?

t's correct.

was that shotgun ejected, that shell or hull, .
have been ejected to the right as well?

it's the same shotgun in question that you

this one, it would have ejected to the right also.

there —— if it were the same shotgun, where would
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that person that fired that shotgun be standing?

A. In my opinion and with the trajectory blast that I

have on the wall, I would put that shot being fired closer to

the door, ---
0. All right.
A. —-—-- the master bedroom door. That way it would eject

out into the hallway.

Q. And that shotgun, was that shotgun firing buckshot .or
a slug-?
A. That shotgun, you know, I didn't examine it. It was

sent to 8.L.E.D., the South Carolina Law Enforcement

Division, for examination.

Q. When we look at the picture, or the actual -- not

just the picture, but actual drywall, or the sheetrock I

think it's referred to, which is State's Exhibit Number -

Number 25 -- excuse me, 52{B), State's 52 (B), there were

several items that were placed into evidence that were

extracted or taken out of those holes in the drywall, right?

A. Well, in the -- in the photograph that I used in fthe

slide show, I put for examination purposes at the crime

scene, because we were trying to account for all the

different components in the shot shell, we were estimating
which components were making marks. We did extract a couple
of components from the actual sheetrock. The majority of the

components we found were actually inside the master bedroom.
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Q. . What made those holes?

A. In [my professional opinion, what made these holes or
components of the shot shell as it Qas being fired. You héve
component g with the wadding, the actual cap, and the actual
projegtile.
Q. Now, when you -- wheﬁ you fire a shotgun with a slug,
does it stjill have the same thing? Does it still havé the
wadding and then the -- what's the -- what's the other
component |called?

A. Youl're still going to have wadding. With a slug,
you're alsp going to have a rubber washer. When we were
introducing the other exhibits, you have a black -- looks
like a rubper washer. That's inside of the shot shell, too,
for the slpg to be seated on, and then you have the cap, and
then it's rrimped shut.

Q. So the =- if you're firing a slug, which is a single
projectile|, it also has the -- behind it or between it and
the gun powder the thing that looks like a washér or is a
washer with a little hole in it?

A. Right. You have other components being expelled out
of the shot shell along with the slug, so iﬂ -~ with that as
it's firing, those different components may not go as far.
You know, jt's all depending upon what that component is as
to how far|it's going to go, you know.

Q. - Now} but those things -~ those things that come out of
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the barrel of the shotgun the same -- they all - it all

comes out the barrel of the shotgun? The projectile comes

out, the wadding if there's wadding, the washer if there
washer, it all comes out the end of the barrel, right?
A. That's correct. .

Q. So it all goes in the same direction as the
projectile, right?

A. That's correct.

0. So were projectiles in the wall?

A. We were unable to recover the second projectile t
we were looking for because it went through the wall, ex
into the next unit's wall, and then proceeded to travel
thrbugh several more walls before it exited out into the
general environment.
Outside the house?
Exactly.

So in regular terms, -it's out in the yard somewhe

Exactly.

© B o oo

. And you don't know how far; you just can't find i

S a

hat

ited

re?

t?

A, We did an extensive search with several detectives and

metal detectors and were unable to locate it.

Q. So it's your opinion then that this wall with the

think, six holes in it, was that -- what that one shot with a;

slug or was that more than one shot with a shotgun?

A. I think that blast pattern in my opinion is part

se, I

of

1

]




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

ROBERT DAVID DEAL,

358

JR. - CROSS BY McCOLLUM

two shots

You have obviously one shot that was fired that

entered into the victim, and you have a second shot that we

can document- that exited the residence.

pattern i3

different

I believe the blast
a combination of those two shots between the

components.

Q. And both of those shots fired, were both of those

shots fired in what we're referring to as a slug, a single

projectile?
A. Yes
Q. So

like perhs
frbm bucks
is the was
barrel, in
A, Tha
components
the veloci

going to 1

0. And
into that

A. It?
shell comp
the multit
Q. Oka
strike the

?
sir.
when you look at that drywall, even though it looks
ps part of a shotgun pattern, what we would expect
hot or some other.type of shot, what that really is
hers and things that are coming out the end of the

your opinion, firing two slugs?

t's correct. You're going to have the other
striking that hard surface, and if it doesn't have
ty to go through it, like the second slug, it's
icochet off.
so —— and it's your opinion that two shots went
wall?
s my opinion that two shots -- you have two shot
onent -- two shoté going into that wall from in --
ude of two -- of thoée components, correct.
v, and those -- those particular shots did not
deceased?
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A. You have at least one of those shots striking thé ‘ {7
decedent because we were able to put the projectile in the L;
pillow where we deemed the decedent to be. The second shot, LJ
'we were unable to locate that projectile. |
Q. But this wall was not ~- it's not -- correct me if I'm )
wrong -- it's not on thé ~— this wall is not taken from E
across the bed? 1It's not the wall with the windéw on it} -~
right? 1It's the part of the wall that the bed -- the
headboard was put against? 7
A. That's correct. It was at thé head of the bed.. ;
Q. But the shot that you recovered from the pillow wopuld QJ
have been shot in a different direction, right? ' 1_}
A. That's correct. It would have been fired from the vi
foot of the bed toward that wall. ;j
Q. And sitting here todéy, you don't know who fired that ;}
shot? -
A. No, I don't. N
0. And you‘don’t know, or do you, which gun that shot was —;
{
fired from? _ o
A. All I know is that it was shot from a 12 gauge. {7
0. And you base that on the hull of the shotgun shelll? ii
A. That's correct. LJ
Q. And that's because it's laying on the floor, right? !
A. That's correct. J
Q. If somebody had fired a shot from, ;ay, a different lﬂ}
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1 caliber shotgun and picked up the hull or shell, then is it

2 possible that that shot could have come from a different

3 shotqun?

4 A. If|you had another caliber shotgun in the scene and
5 they were{to police, you would still have other components

6 that they|{would have also had to police, but all the

7 componehts that we found in the room were all related to a 12

)
8 gauge.
9 Q. Ev$rything you found?
10 A. . Conrect.
1 | 0. Bufj it's true that if somébody fired a separate
12 shotgun, Qut actually picked up the components and took them

13 with them, then you wouldn't be able to draw the same

14 conclusion?

15 A. That's correct. Anything is plausible.

16 | Q. | So [you -- when you -- whaﬁ you're doing is you're

17 putting — what you're trying to do is, éo to speak, put the
18 puzzle back together, but that's based on what yoﬁ find in

i3 the room?

20 A. That's right. I can only articulate what the physical
21 evidence. that I find in the room tells me.

22 Q. And| you found a .22 casing at the scene as well,

23 right?
24 A. That's correct.

25 Q. You| found a .22 projectile that you actually received




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

ROBERT DAVID DEAL, JR. - CROSS BY McCOLLUM

at the autopsy which -- which was taken from the body of

deceased, right?

A. That's correct.

Q. All right, énd did you find only one .22 casing?
A, That's correct.

Q. Now, you also found -- you found a shotgun in the

closet of the room where the deceased was killed; right?}

A. That's correct.
Q. And you also found a .22 rifle in that closet?
A. That's correct.

Were those guns seized?
A. Yeé, they were.
Q. - And were they, to your knowledge, -- you may not
-~ were those. guns e#amined to. see if they fired any of

projectiles?

A. While on scene I examined. the shotgun. It was a|.

caliber or a 410 gauge shotgun, which we would know from
being there that it could not fire the 12 gauge shotgun
shells. The .22 rifle that we found, we examined and we

found it not to have been recently fired due to looking

powder residue and stuff like that that was located on the

rifle.
Q. So in your opinion looking at it, it didn't have
residue on it?

A. No. We -- from -- .from our opinion from the




10
11
12
13

14

15

16

17.

18

19

20
21
22
23
24

25

~ROBERT DAVID DEAL, JR. - CROSS BY McCOLLUM

362

assessment

had been s

a small di
fit into &
Q. Did]
determine
A. I'd
forensic r
Q. So
A. Exa
Q. And
be determi
A. Cor

Q. Bec

of evaluating these two guns, it looked like they

tored in the closet and were not part of this

incident.

0. : Th%y‘looked iike they were not part of the incident?

A, That's correct.

Q. Wete any tests run on them to determine that with some

degree of {finality?

A. Nott to my knowledge.

Q. Okay, and is it possible to fire a slug or -- is that
~ the right |[term, slug?

A. Yeg sir.

Q. Ouf of a .410?

A. . It would be a .410 caliber slug, which is going to be

ameter, smaller shot shell. A 12 gauge will not
.410.

the slug that you recovered, were you able to
that was a 12 gauge slug?

have to review the S.L.E.D. forensic anal- --
eﬁort to articulate what he deemed it to be.

that may havg been determined or may not?

ctly.

the one that's missing in the back yard, that may
ned or not? |
rect.

ause. really you couldn't determine in any fashion
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Qhat it was if you couldn't locate it, right? ?N
A, Correct. h‘
Q. Okay; Let's go back to the greeﬁ Honda. :
A. Okay. -
Q. Take a moment and look at your notes. To your
knowledge, did the green Honda —-- did it have a flat tirg and ;
a cracked windshield? | -
A. Looking at my investigative report, vehicle processing
work-up sheet, I have documentation that thé vehicle had
damage to the hood, to the windshield, to the left driver's -
quarter panel, front, to fhe rear quarter panel, and also to ;(g
the passenger front tire. fg
0. 8o the passenger front tire was flat? :;
A, Yes. ij
Q. And did it look like it had been flat for a while? w
A. From my notes, it appeared to not have been recent, I: .
mean. ;:}
Q. .All right, so it didn't look like the vehicle was even o
really being used, right? tj
A. You ‘could only presume. -
Q. Now, let me -- you;ve been -- is that -- is thatjpart: N
' Ty
of the crime scene? ij
A. The vehicle was brought to me at thg impound lot; so I
it had left the original scene where it waé picked up and L
brought to me.‘
¥
\_i
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0. Now, you testified you'd processed over five hundred
scenes, rjght?

A. Cokrect.

0. You've been qualified as an expert in giving testimony
about crime scenes, right? o

A, Correct.

0. Thé vehicle, the green Honda, is part of the —-- one-of
the crime scenes. Ybu've got a suspect, right?

“A. I +- I -- when the vehicles are sent to me, you know,

a detective informs me if they have a search warrant or

consent.

informs me

and so fozx
analysis.

have extej

Is it

key in thg
actually ¢
it's opers
you Kknow,
Q. So

expertise,

driven for

A. In

that that

On this vehiclé we had a search warrant, and he
roughly what we're looking for, who it belongs to,
'th. When we go into the vehicle, we do a general

We do a general search. You know, the vehicle did

\sive damage. It did have a flat tire.

-- was it operational? Yes, it was. Was there a

No. Because we go through and we

> ignition?
locument each component of the vehicle to see if
itional. Do if I know if it was driven recently or,

thé night before or week before? No, I do not.
with all of your training and crime scene

you can't look at a car and tell it hasn't been

a while?

all my training and expertise, .I cannot>articulate

vehicle had been driven the night before or a month -
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before.

0. So.it comes to is that some kind of crime scene
exception that if you look at vehicles as suspects, you ¢
determine their status? Is there something unique about
that?

A, Basically what we look for is to see if the vehic]

operational, if it has the components to allow it to move

you know. When we —- and that's what we did with this
vehicle. 1It, you know, was operational in the sense of 1

vehicle could move underneath its own extreme.

Q. pid it have a tag on it?
A. . No, it did not.
Q. Okay, so if somebody wanted to crank it up with a

busted windshield, and a crushed-in front end, and a front

can't

le is

Che

flat tire, and no tag, they could drive it down the road}if
they wanted to? |
A. If the person was so motivated.

Q. And you didn't see anybody driving i;, did you?

A. We would not.allow it to go out of the impound log
like that. .

0. You wouldn't drive it like that, would you?

A That would be my personal opinion, n§.

Q. And nobody else was driving it like that, right?
A. Not that I saw.

Q. And nobody has drivén it Like that for a period of
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L 1 time, right?
T; 2 A. - I cannot testify to that.
J“? 3 | Q. Okayf In terms of the bullets, you found some .22
- 4 caliber bullets, right?
j 5 A. That|'s correct.
Evi 6 Q. And fthat's a common caliber of bullet, right?A
n ' 7 A. - A .22 is a very common round found.
- 8 Q. And [when you have builets, like if I've got bullets at
iﬁ? 9 my house in the dresser dfawer or'iﬁ'the cabinet, what do you
10 do Qith them if you're not going to shoot them? In other
11 words, if you don't even have a gun, can you just throw them
i2 away?
13 A. Som¢ people elect to throw them away. Some people
14 elect to give them to neighbors that they khow that have
15 | those firearms. Some people elect to do multiple things with
16j them.
17 Q. But| you -~ a lot of people, you and me included, are
18 reluctant [to throw them away because if they go into a
19 compactor‘of»something like that, they could fire, right?
20 A, There's always a possibility of accidental dischafge.
21 Q. And if they go .into the recycling center or the
22 landfill, |the county dump, or whatever you call it, and
23 people are out there driving around with those big bulldozers
24 pushing things together, that could cause it to fire, right?
25 A. Th%re’s always é possibility, yes.
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Q. So it's a little bit -- in terms of just something of {7
a problem if one has bullets as to what to do with them, ,Q
right? LJ
A, Yes. f}
Q. And anybody that.has a gun or has more than oneigun, -

or has had a gun in the past, lots of times you find that

they have bullets laying around, right?

A, Correct.

Q. So if you went to my house, it wouldn't be uncommon

for you to find just these kind of .22 bullets? Even tlhough

I don't have a .22, that wouldn't surprise you, would it

about these bullets other than any other .22 Remingtons;

right?

A. No. These are a sfandard .22 caliber Remington 1
bullets.

Q. And they are all basically the same, right?

A. That's correct. When they -- when ammunition is

manufactured, there's a bulk number, you know, and obvio
there are mass quantities of ammunition produced at one

Q. So you're not saying that these .22 bullets that

?

A, No sir.

.Q. And in terms of a .22 -- these are .22 Remingtons,
right?

A. That's correct.

Q. And is there anything -- there's noﬁhing in particular

ead

usly
time.

were
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homicide,

rounds did

casings.

a —-— those

found in this green Honda had anything to do with this
are you?

I can't -- I can't articulate that because the .22

not have any serrations or any type of ejection

marks on the casings. These were brand new unfired cartridge

there's no connection' whatsoever between the .22
found -- the .22 bullets found in the green Honda and the
homicide yqu were investigating, right?

Thexe's only semblance,

They are .22 bullets?

They are .22 Remingtons, and ...

that's -- the .22s are State's Exhibit Number 67.
also was a State's Exhibit Number 68. I these are
are .357 bullets, right?

, they are head-stamped .357 magnum with R&P.

not being facetious here, those bullets will not

J22 caliber weapon, will they?

they won't.
they won't fit in a 12 gauge shotgun, right?

1, they would fit in it, but they would fall out.

»y wouldn't fire in it is the proper question,

rrect.

1 there's no evidence that you or anyone else
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collécted that there was any kind of .357 used in this|crime f
or this homicide, right? \
[
A. That's correct. :
Q. There's no evidence whatsoever linking State's 68 to o
anything of any significance, is there? j
A. There was only the items collected out of the vehicle 1

that were assigned to this investigation.

Q. They're bullets? -
A. Correct. :l
Q. Not related in any way to this crime, right? -
A. Only semblance. Li
Q. And were other things found in the car? :7
A. There was personal items. I mean, I can read through tj
there if you would like. Ej
Q. So -- I don't need for you to read through it, but )
there were other items that were taken from the vehicle: =
A. - No. There were only two items -- there was oniy two {j
items seized from the vehicle. That was the Remington .22 ‘W
caliber bullets and the .357 Federal bullets taken from [the ]
vehicle. | ;E
Q. So if somebody has like a Bible or a church bulletin -
or something like that in there, that's not taken, .rightP f
A. It obviously doesn't have any -- unleés it has N
evidential value to the case. —
Q. Okay, evidentiary value, right? ; {?
. -
.
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E
‘;' 1 A. Correct.
- 2 Q. But realiy, the .357 bullets clearly have -- have --
= 3 at this point have no evidentiary value to anything, right?
fri 4 A, When| we —-- when we process the vehicle, any -- any
5 firearm related evidence, be it .22, be it .357, or .40 cal.,
! | 6 anything in| that value that's deemed by the search warrant as
D 7 being necessary is collected.
) 8 Q. And |[I don't want to, you know, beat this to death. We
9 can just gg over and over 1t, but again, to having bullets,
10 it just kind of -- would you say it makes you look bad?
11 A. As a personal opinion, no.
12 Q. Okay. Thank you. So really, even having the bullets
13 in the car/ in your opinion, doesn't even make an individual
14 even look bad or even suspicious?
15 A. Becguse you don't -- you can't perceive what was going
16 on prior o after, you know, you looking at them.
17 Q. And| you've been in law enforcement a number of years,
18 right?
19 A. Conrect.
20 Q. And you own guns, right?
21. A. Conrect.
22 0. Do {you own a .227?
23 |. A. No/) I do not.
24 Q. Haye you owned one in the past?
25 A. No} I have not.
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Q. Okay, but you own other weapons, right? i}
A. Correct, -
Q. And do you have bullets at your house? |
A. Correct. .
Q. And you haven't committed any homicides, right? B
A. No sir. v
Q. All right. N
MR. McCOLLUM: I think that's all. If I can justf have
one minute, Your Honor. E}
THE COURT: Yes sir. M
MR. McCOLLUM: Your Honor, thank you. That's all}the !
questions I have for Detective Deal. | (}
THE COURT: All right, M
Mr. Hazzard. i:
MR. HAZZARD: .Thank you, Your Honor. fﬂ
CROSS-EXAMINATION BY MR. HAZZARD: =
Q. Investigator Deal, you and the Prosecutor talked (about ;ig
this shotgun and the State put it into eviaence, is that -
correct? !
A. The shotgun that we found at ~- in the Qood line? fﬂ
Q. Yes sir; ~7
A. Yes. ij
0. And that was a 12 gauge shotgun, correct? ! (?
A. That is correct. | -
Q. So when you were saying to Mr. McCollum, I believe, 2_]
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you indicated that the one thing you knew for sure is that
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Q. Oka

A, Rig

:UlO B0 @0

the victim's injuries were made by a 12 gauge shotgun? Did I
understand pou to say that?
A, From what I had physical evidence in the scene was

that there

was this 12 gauge used from the actual physical

evidence th#; I had in the scene that I collected.

Q. Oka
so we're t
A. Tha
Q. 12
A. Tha
And
Tha
12
Tha
Whe
If
couple of
Q. 0k4
correct?
A. Tha
0. . Al}

knowledge

Vi, so we're talking about what you collected?
Ht. I go in and articulate physical evidence.
y, and we'll let the Coroner worry about the body,
alking about what you collected?

t is correct.

auge shotgun stuff?

t's correct.

that's what you collected from the wood line?
t's correct.

gauge shotgun stuff?

t's correct.

n was that shotgun collected, sir?

I could refer back to my notes, I think it was a

days after the incident.

y, and obviously the shotgun had been discarded,

t's correct.

right. Do you have any idea, or any evidence or

based on your experience whether the shotgun had




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

ROBERT DAVID DEAL, JR. - CROSS BY HAZZARD 373
been pértially dismantled before being discarded?

A, I would not be able to articulate if it was dismantled
purposely or whatever prior to it being dumped or tossed
aside.

Q. Okay, and when you were talking with Ms. Von Herrmann,
I believe you said that there was a spring or a coil, and
that's in evidence now, right?

A. That's correct.

0. Okay. It's a fairly long coil?

A. It's a -- it's what we -~ it's called a shot tube
spring, and basically it's inside the shot shell holderjthat
fits up underneath the barrel, and that spring has that|red
cap that we discussed also that holds it in there, inside the

tube, so as you load shot shells inside the tube, it
compresses the spring. As you fire the shotgun, as the
shells are chambered into the chamber, that spring is

retracted.

0. The coil that was found, I think this is it, Exhibit

-- State's Exhibit Number -- I guess that's 56. Okay, this

coil is consistent with and would fit in that little shotgun

thing that was found on the wood line, correct?

A. That spring, yes, it could fit in that shotgun, allong

with other shotguns.
Q. Okay. Now, you talked with Mr. McCollum and, I

believe, with Ms. von Herrmann about searching some carsj

is
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that correct?

A. .That|'s correct.

Q. Did you search any car belonging to Quentin Gause?

A, 4 Withput referring back to my notes( I —- I wouldn't --
I'd have to| refresh.

Q. Okayl. Take your time.

A. Not |that I see.

Q. Doesg that mean no?

A. No, [that's correct.

Q. Did
that belong
A. Not

identify a

Q. Okay,

investigati

Barberry, t

you find anything in any car that you searched
ed to Quentin Gause?

from my course of my investigation was I able to
ything belonging to Quentin Gause.

so throughout the entire course of your

on, that includes the crime scene at [

hat includes the search of the wood line, that

includes eyery single car you searched or had processing of

those areaps

, nothing relating to Quentin Gause; is that

correct?

A. Wh%n I collected the items -- I'm only going by the
informatign given to me by the detectives and the case
agent, -—--

Q. Yed sir.

A. ~ =--4 therein I -- explained to me who is the owner of

such items.

They were just explaining to me they searched
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" not physically collect.

this area, searched this vehicle. You know, once I sejize

these items and explain -- and show them what I have

collected, they then, through their course of investiggtign,

can finalize who the actual particular owners of these|such f,

items are, but during my course of investigation, no, I

MR. HAZZARD: Thank you. Nothing further.
THE COURT: Redirect?
MS. von HERRMANN: No, Your Honor.

THE COURT: All right.

You may step down, sir.

All right, ladies and gentlemen, at this point in time -

we're going to break for lunch. I'm going to have you come

back at two o'clock, please. If you would, please remember Sé

did

do not discuss the case. Do not allow anybody to talk to you ~

about the case. If you go to lunch somewhere in the close -

vicinity of the Courthouse, please remember to continue
wear your juror button so that the people in the restaur

will know not to speak about the case in front of you.

to

ant

If you want to leave your pads and pens in your chair, (7

the courtroom will be secured with that. You are excused for

lunch. 8See you back at two o'clock.
Everyone else remain seated.
(THE FOLLOWING TAKES PLACE OUTSIDE THE PRESENCE OF

JURY.)

THE
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(
% i 1 THE COURT: Is Mary Davis present?
- 2 (Ms. Davis stands.)
? ? 3 THE COURT: Come forward, please Ma'am. Right there
(Y 4 will be fing, Ma'am. -
;j 5 You arg the owner of the cell phone that went off
ij 6 earlier?
7 MS, DAVIS:‘ Yes.
8 THE COURT: All right, Ma'am,.and did you notice the
(? 9 signs on the courtroom door when you entered the courtroom
10 about cell jphones?
11 MS. DAVIS: Yes. I thought it was off.
12 | . THE CQURT:  All right, I apprgciate that Ma'am.
13 There's an|{Order of the Chief Justice, State of South
14 Carolina, %bout the use of cell ﬁhones. There's an
15 Administrative Order in this circuit about the use of them.
16 The signs are posted. 1It's well-noted.
17 I find you in contempt of court and I fine you a Hundred
18 Dollars. [ou will pay it to the Clerk of Court by Friday,
19 June 12, 2011, at twelve noon. Thank you very much.
20 You clan - -return her cell phone to her.
21 You dan have a seat, Ma'am.
22 All ngight, Mr. Graham, you are the owner of the cell
23 phone that] just rang just a little bit ago?
24 MR. GRAHAM:  Yes sir.
25 THE CQOURT: And again, you have seen the signs posted
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on the -- right outside the door of the Courthouse?

MR. GRAHAM: Yes sir.

THE COURT: And downstairs. Again, I understand.t
situation, but I find you in contempt of court, and I fi
you a Hundred Dollars. You will pay that to the Horry|C
Clerk of Court by Friday at twelve noon. Thank you very
much.

We'll be at ease until two o'clock. Thank you.

MR. McCOLLUM: Your Honor, may I ask you a questi%
regarding her detention?

THE COURT: Yes sir.

MR. McCOLLUM: I can do it at the bench.

THE COURT:. No. You can -- go ahead. What would|
like to do?

MR. McCOLLUM: It's ‘my understanding from my clieﬁ
that Tom -- Tom and Jennifer are in charge .of home deten
and we were under the impression that perhéps he was gol
contact the Court and just needed to inguire aboﬁt that.
were trying ---

THE COURT: Nobody has communicated to me about th

status of your client in any way.

MR. McCOLLUM: Okay, so I guess what we will do is

him to come down here so we can have some -- bring that
before ---

THE COURT: All right. Well, the main thing is we

he
ne

ounty

n

you -

t

tion,

ng to

We

need

479
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ﬂﬁ 1 to know that the bonding company is going to stay on the bond
S 2 -during the pendency of the trial. If the bonding company is
- . 3 not going tp stay on the bond during the pendency of the
E 4 trial, then I'm not releasing her.

5 MS. von HERRMANN: Your Honor, the bondsman contacted
Vo 6 my office and told me that he did not intend to6 stay on the

\”T 7 bond. I dgn't know whether they have had some other

- 8 discussion [with him, but as of yesterday, my understanding
{;i 9 was that he did not intend to remain on the bond.

- 10 | THE C%URT: Well, so Mr. McCollum, you will need to
i%j 11 communicate with that bonding agency or some other bonding
{J% 12 agency that will -- I don't know, what was the -~ what were

13 the terms - we'll have to find out what the terms of the
14 bond were.| I don't intend to increase it or have it in

15 anything different than the previous bond. If another

16" bonding company wants to go on the bond during the pendenéy
17 of the trihl, I'll be glad for that to happen, but without
i8 the security of a bonding company, I'm not releasing her.

19 Thank you [very much.

20 MR. McCOLLUM: Your Honor, may I ask a question?

21 THE COURT: Yes sir. |

22 MR. McCOLLUM: I'm sorry. So I don't need to worry
23 about the |home defention people? If the bonding company

24 stays on the bond ---

25 THE QOURT: Well, then she's on home detention also.
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All the terms and conditions of the bond remain the same.
MR. McCOLLUM: I understahd, but there was some
guestions the Court had, and I don't need to ask =~--
THE COURT: No. I mean, those aren't necessary to add.

until we have figured out the issue about the bonding
company. Once the bonding company -- once you have figu
out that, that you have a bonding compény that will stay
the bond, then we can go into the other issues. That's

—- that's the threshold question.

red

on

the

MR. McCOLLUM: All right, very good. Thank you, [Judge.

THE COURT: Thank you very much.
(THE FOLLOWING TAXES PLACE AFTER A LUNCH BREAK AND
OUTSIDE THE PRESENCE OF THE JURY.)
THE COURT: All right, Counsel, I apologize for th
delay, but one of the jurors didn't show up until right
All right, Solicitor, is the State ready for the j&
MS. von HERRMANN: Yes sir, Your Hono?.
THE COURT: Mr. McCollum?
MR, McCOLLUM: Yes, Your Honor.
THE COURT: And Mr. Hazzard?
MR. HAZZARD: Yes sir. :
THE COURT: Very good. Ask the jury to come in,
please.

I again remind everybody, as the deputies do, I don

take any pleasure in holdiﬁg anybody in contempt of cour

e
now.

ry?

C r

S

[

.

-~

-

C_

{

-
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ve got any cell phones, make sure they are turned:

(THE FOLLOWING TAKES PLACE WITHIN THE PRESENCE OF THE

Edwafd L. Proctor, Jr.

All right, your next witness, please

Your Honor, the State would next call

to the stand.
Please come around and be sworn, sir.

'EDWARD LEROY PROCTOR, JR., being first duly

but if you';
off. Thankj|you.
JURY.)

THE COURTY:
Ma'am.

MR. SPRATLIN:
Dr.

THE CﬁURT:
sworn,

statjes as follows:

'DIRECT—EXATINATION BY MR. SPRATLIN:

Dr. |[Proctor, how are you currently employed?

I'm|self-employed.

I am a medical doctor engaged in the practice of-

a duly licensed physician and surgeon?

Q.

A.

Q. As &hat?
A.

pathology.

Q. Are| you
A. I carry

entitles mg to

words on ilt,

Q.
A,
or

Q.

a South Carolina medical license which

practice medicine. I don't know the exact

but I do have a -—-

Howl long have you been licensed to practice medicine?

I have been licensed to practice medicine since 1981

'82.

If |[you would, please give -the jury the benefit of your
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education and special experience, training. ?l
A, I received my undérgraduate degree at Clemson —

University, my medical degree at the Medical University of
South Carolina in Charleston. I did a pathology residency in

anatomic and clinical pathology at Walter Reed Army Medical

(I
Center in Washington, D.C. This was followed by beingiin the {

Department of Pathology at Womack Army Hospital in Fort

Bragg, during which time I completed my studies and took the

board examination for forensic pathology and became sub-

specialty certified in forensic pathology.

A, Specific duties in regards to forensic pathologyi i

the medical legal investigation of death. In a forensic

case, I am asked to perform an autopsy by the Coroner, and

the Coroner will give me what information he has regarding

the history of the case, often supplemented by law

enforcement officers. We take this information. We pexform /

a complete examination on the victim, which includes an
external exam, an internal exam, microscopic exam, and

evaluation of toxicology.

Q. And, Dr. Proctor, you've been practicing for almo
thirty years, correct?
A. That's correct.
Q. How many autopsies have you performed in your car

a rough estimate if you don't know?

ser,
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g
{1| 1 A, A rough estimate, around five thousand.
- 2 0. In regard to forensic pathology, are you a member of
ij 3 any speciall medical groups or organizations specific;lly
f} 4 dealing with forensic pathology?
’i/ 5 A. I am a diplomate of the American Board of Pathology,
§~£ 6 sub-specialty board, in forensic pathology.
?‘% ' 7 Q. Haveg you evervhad a chance to testify in Court before?
- 8 A, Yes {sir, I have.
{M: 9 { Q. If you would, just estimate how many times you've
) 10 testified in Court before over the course of your thirty
f{l 11 years.
{}' 12 A. Geez, I would say fifteen‘hundred, two thousand.
rj. 13 Q. Have you previously been qualified as an expert during
iwg 14 those timep that you testified?
oo 15 A. Yes| sir, I have.
16 Q.. And] what were you qualified as an expert in?
?;E 17 A, Forensic pathology.
. 18 A MR. SPRATLIN: -Your Honor, at this time I would move to
E 19 have Dr. Hroctor qualified as an expert in the area of
‘c} 20 forensic gathology.
‘ 21 THE COURT: All right, Mr. McCollum, do you wish to
é“ 22 voir dire|the witness as to his gqualifications?
o 23 MR. McCOLLUM: No, Your Honor:
;,' - 24 THE COURT: Mr. Hazzard?
| 25 MR. HAZZARD: Without objection.
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THE COURT: All right. I'm going to qualify Dr.

Proctor to giﬁe his opinion. You may proceed, sir.
Q. Dr. Proctof, did you have an occasion to perfor$ an
autopsy on the victim in this case, Mr. Allen Smith?
A. Yes sir, I did.
Q.  How did you come to perform that autopsy?
A. I was contaéted by the Horry County Deputy Coroner,
Mr. Tony Hendrick, regarding this death an@ was asked tp
perform an autopsy.
Q. On what day did you perform that autopsy?
A. This case was performed on April 15th, 2008.
Q. Would you please tell the jury what, if anything} did
you do during your examination of Mr. Smith.
A, Okay. My examination of Mr. Smith included a coﬂplete

external examination during which time we noted two distinct

gunshot wounds. We had a wound that penetrated the chest

area basically as a grazing wound from the right side

entering the anterior chest, piercing the heart and the left

lower lung lobe and exiting the left upper chest.
There was a second gunshot wound that §ame in the
posterior axillary line on the left side that penetrated
lower lung lobe, the spleen, and there was a projectile
within the lumen of the stomach. Other than that, we no

just the extent of damage from the wounds, a tremendous

the

ced '

amount of hemorrhage, and we retained blood for toxicologic
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“between man

evaluation.
Q. Okay
Smith appea
A. Yes

Q. Dr.

A. Caus

man's deathl.

death at on
another, adg
Q. And

you able tg

A. Yes
Q.  What
A. Thi%

5ir.

sir, I was.

was that?

Besides the two gunshots you describe , u:a Mr.

r to be in fairly good health?

Proctor, let me ask you what is the difference
ner of death and cause of death?

e of death is the actual event that caused this
The manner of death is either natural, suicide,
e'é own hénds, homicide, death at therhand5~of
cidental, or undetermined.
to a reasonable degree of medical certainty were

‘determine a cause of death in this case?

gentlemen died as a result of multiple gunshot

wounds with associated massive hemorrhage.

Q. And

to a reasonable degree of medical'certainty were

you able to determine a manner of death?

A, Yes| sir.

Q. And| what was that?

A. Manner of death is homicide.

Q. Let| me get back to the specifics about the two

gunshots ypou testified about, Dr.

projectilegs were you able to recover from the body?

A, I necovered one projectile.

Proctor.

How many
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Q. Okay, and just so we're clear, why were you only able

to recover one projectile?

A. The wound that.grazed the right chest penetrated the

chest in the area of the sternum right in the mid-line/

piercéd the apex or the anterior portion of the heart, |the

left lower lung lobe, and there was an exit wound in the left

upper chest where that projectile passed out of the body.

Q. Did those wounds appear to be of the same size? |
A. The wound to the chest was a much larger wound.
0. And if you know, what size of projectile did you

recover from the other wound?

A. The projectile that penetrated from the left sid

[{Y)

was found in the stomach was of a smaller caliber weapon.

was pretty much flattened, but it was fairly small calibe
0. So the one in the chest was substantially larger?
A. That's correct. .

Q. Dr. Proctor, would ydu say that the .one in the che

was consistent with the slug being fired from a shotgun?

A. The wound to the chest, it's certainly possible th
it could have been. It was a -- a large caliber or round

versus a slug, which would have caused the large entry si

A. Stippling is actual burning of the skin from powd%
burning powder that comes out of the end of the weapon us

to fire the bullet or whatever, and the powder, burning i
i

and
It
r.
st -
at

te.

L,

ed
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Q. And

powder, act
with that i

soot partic

or residue?
A. If s
that the we
distance le
in the even
six or eigh
Q. And

stippling ¢

wounds?

A. Ther
Q. Let

the chest,

A. Yes

Q. Dr.

wounds, do
woula entelr
A. Yes
0. And
A. What
our disseqt

usually put

wally hits the skin and burns it. Also associated

5 what we call residue, which is the actual smoky,
les that come out with the burning powder.

what can you tell from the presence of stippling

tippling or residue was present, that indicates
apon in the case of a handgun was fired ffom a

ss than about eighteen to twenty-four inches, and
t, say, of a large bore rifle or shotgun, probably
t inches further than that.

were you able to determine whether there was

r residue preéent on either of these gunshot

e was not.

me ask you, Dr. Proctor, regarding the wound to
would that have been a fatal wéund?

sir., |

Proctor, during your examination of gunshot

you attempt to determine at what angle a bullet
the body?

sir, we do.

how exactly do you do that?

we do is we find the wound sites and as part of

ion where we can see the projectile path, we

what we call a trajectory rod through the wounds
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" get photographs and document that.

“A. Yes sir, we did.

to show the trajectory so that crime scene investigators

0. And did you perform one of these trajectory analy

on the victim in this case, Mr. Allen Smith?

Q. And what were you able to determine about the

trajectory of the wound?

A. The trajectory of this wound was from the victim'

can

ses

-]

right side, grazing what we call the costal margin, is where

the ribs are just under the skin, entering the chest in
anterior mid portion of the chest passing below the bone
passing through the apex of the heart, the.left lower 1lu
lobe, and to exit in the left chest.
MR. SPRATLIN: Your Honor, at this tiﬁe I would as
assistance of Detective Brad Townsend to demonstrate the
trajectory to the jury.
THE COURT: You may do so.
MR. SPRATLIN: Detective Townsend, would you pleas
remove your jacket.
Your Honor, permission for the witness to approach.
THE COURT: You may step down, sir.
Y'all make sure you go next to the micfophone on th
jury box, please.
MR. SPRATLIN: Yes sir.

Detective Townsend, if you would, just'please stand

the

r

ng

k the

e

'here
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-posterior,

and face the jury.

0. Dr.

Proctor, would you please demonstrate on Detective

Townsend where the entry wound to that bullet was.

A, Therg was a grazing wound right where his ribs -are

here, passing in a -- his right to left direction and sort of

superior, penetrating the bone just on the

anterior portion of the chest and exiting in the upper chest,

so sort of
Q. Was
that type g

A. Well

a right to left posterior, superior direction.
that wound in the chest the only area that showed
f impact?

, we had another wound, a smaller wound, from the

left side yhich came in the left -- yes, came in on the left

side in the axillary line passing between the ribs, hitting

the lower left ldng, spleen, and into the stomach.

Q. And|that was the smaller caliber bullet?

A. That's correct.

Q. What, if any, injuries were on the wvictim's hands?
A. The viétimAhad'what appeared to be an entry at the

base of hips fingers and thumb area which may have been an

effort thrpwing a hand up, seeing a weapon or something, as a

matter of defense.

Q. You

And

can go and sit down.

you said that the wound to the chest would have

been a fatal wound?

A. Yesg

sir.
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MR, SPRATLIN: Beg the Court's indulgence for one
second.

THE COURT: Yes sir.

MR. SPRATLIN: Your Honor, that's all the questians I

have for this witness.
THE COURT: All right.
Cross—examination, Mr. McCollum.

CROSS~-EXAMINATION BY MR. McCOLLUM:

Q.
A,
Q.
wounds
A.
Q.
wounds
A,
Q.
grazed

of the

damage
Q.

bullet

Dr. Proctor, how are you today?
I'm good. Good to see you. -

So the cause of death on this individual was gunshot
and then hemorrhaging?
That's correct.

And there were -- were there a total of two gunshot
in the body you examined?
That is correct.

And I think we described it as the first wound that
the right chest, I think you said penetrated the [apex
heart and exited the body?

Yes sir.

And you said that that wound would be fatal?
Yes sir. That -- that wound actually caused exte&sife
to the heart itself. .
Now, the second wound that was a smaller caliber

or projectile, was that wound fatal as well?

]
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A.
the initial
rather rapi

death becau

Q.

‘or could ha

A.

Q.

the —- in 4

the angle |t
occur,

and tell yo

That

So w

Coull

And

wound would not have been as immediately fatal as
wouna, but it's the type wound that without

H intervention, the individual would bleed to

se it did penetrate the lung and the spleen.

ould -- so the second wound would have been fatal
ve been fatal?

d have been fatal, yes, sir.

those are the only wounds that héd any effect on
erms of the cause of death?

sir.

ou know —-- well, I don't know if you do or you

do you know the position of the decedent's body at

A. Yes
Q. Do y
don't, but
the timé t
A. No
Q. So y
A. No s
bQ. Or ¥
A. The
from right

whejt

I don't kro

Q.

they both |e

Did

at the gunshot wounds entered his body?

ir, I don't.

ou don't know if he was standing or seated?
irl

ou .can't tell if he was lying down?
direction of the wounds are from, you know, are
to left and superior, and other than to tell you
hat could be achieved to that -- projected to
her standing or lying, I cannot sit here with --
u unequivocally whether he was standing or lying.
w.

both of the -- did both of the gunshot wounds --

ntered his body on the same. side of his body?
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A. No sir. One entered on the left side and one grazed
the right side and then went superior and out on the left
superior chest area.

Q. So from each side?

A. That is correct.

Q. And just refresh it for me, please sir, which one was
the large projectile? Was that into the right?

A. That's correct.

Q. And that —-- that went from the fop down?

A. No sir. That went from the area of the ribs on the
right, costal margin on the right, right to left superipr and
posterior to pass through the sternal platé, which is. the
breastbone here, the heart which is right behind it, the left
lower lung lobe, which is just left of the_heart, and then
out the superior part of the chest.

Q. And then the other gunshot wound came from the other
side?

A. That is correct.

Q. And also from down low or =---

A, Actuélly it was between the ribs in the axillary line,
which is the line that runs anterior, axillary line in firont
of the chest, posterior in the back, so sort of in the mid-
axillary area between the ribs, trajectéry sort of right to
left,'élightly inferior, penetrating the left- lower lung]
lobe, the spleen, which sits under the diaphragm, and th;
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stomach, wh
Q. And
body first?
A. No s

MR. Mc

ich sits right adjacent to the spleen.

that shot -- do you know which shot entered the

THE C

MR.

THE C

MR. SE

ir, I do not.

COLLUM: Thank you, sir.

URT: Cross-examination, Mr. Hazzard.
ZZARD: No questions, Your Honor.

URT : Any redirect?

RATLIN: Real briefly, Your Honor.

REDIRECT-EXAMINATION BY MR. SPRATLIN:

Q. Dr.

that that

Proctor, the smaller bullet wound, is it possible

could have occurred postmortem?

A. ‘There was a significant degree of hemorrhage around

the sites

area, it cp

bf both wounds. With seeing hemorrhage in that

uld be perimortem, i.e. maybe second to the first

one with the victim dying, or possibly in rapid succession,

that one first, and the major one second, but there was blood

around thalt site, so in technical terms, I would think the

victim was

still alive when that wound occurred.

MR. SPRATLIN: That's all the questions I have. Thank
you, Doctgr. |

THE QOURT: Anything on those questions, Mr. McCollum?

MR. McCOLLUM: No, Your Honor,

THE COURT: Mr. Hazzard?

MR. ZARD:

No sir.
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THE COURT:. 1Is thefe any reason the -- I'm sorry,
Solicitor. Do you wish the witness to be excused?
MR. SPRATLIN: I would ask that the witness be exc
from the subpoena, Your Honor.
THE COURT: All right, and any objection to that,

McCollum?

MR. McCOLLUM: Without objection.

THE COURT: And Mr. Hazzard?

MR. HAZZARD: No objection, Your Honor.

THE COURT: All right, Dr. Proctor, you afe releas
from your subpoena and may go back to your-regular
activities, sir.

DR. PROCTOR: Thank you, Your Honor.

THE COURT: Yes sir.

All right, Solicitor, your next witness, please.

MS. von HERRMANN: Thank you. The State calls Ant
Graham.

THE COURT: Come on up here to be sworn, sir.

MS. von HERRMANN: Your Honor, I beligve we have 3
matter that we could probably take up here at the bench

THE COURT: Do you néed to -- do we need to excuse
jury? -

MS. von HERRMANN: I don't think we need to excuse
jury.

THE COURT: All right. Y'all come on over here to

used

Mr.

hony

the
the

the

495..
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jj? 1 side then.
- 2 (BENCH| CONFERENCE TAKES PLACE OFF THE RECO?D.)
% } 3 THE COURT: Ladies and gentlemen of the jury, if you
jml 4 would go to] your jury room for a few moments, please. Thank
i 5 you very much.
6 (THE HOLLOWING TAKES PLACE OUTSIDE THE PRESENCE OF THE
7 ~JURY.)
8. THE CQURT: Why don't you administer the oath to the
9 witness, please.
10 ANTHONY BERNARD GRAHAM, being first duly
11 sworn, stafes as follows:
12 THE CQURT: When it comes time for you to testify, Mr.
13 Graham, yoll are going to have to be right up close to that
14 microphone|because the jury is going to be raising their hand
15 saying they can't hear you, so you're going to have to speak
16 up, okay?
17 MR. GRAHAM: Yes sir.
18 THE CDURT: All right, Solicitor, you pointed out to
19 | the Court,| I understand under Rule 609 that the defendant
20 (sic) had [some prior record of some kind, is that correct?
21 MS. Jon HERRMANN : And, Your Honor, he's -- he's a
22 victim, ndt a defendant.
23 TEE COURT: I'm sorry. I appreciate that, but
24 anyway —--
25 MS. von HERRMANN: Yes, but he does have a -- he has a
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1996 conviction for possession with intent to distribute

marijuana. It's a safe position that that is oﬁer, of

course, the ten years and that it is more prejudicial than

probative and should not be allowed to be used in this |case.

THE COURT: All right, and Mr. McCollum, what's your

position?

MR. McCOLLUM: Your Honor, I would like to examine him

about it. It's my understanding -— let me -- maybe I'm

here. I don't know if this necessarily changes the Court's

position, but I think the charge, the court charge; was

distribution of either crack or distribution of cocaine

the reason I say that is that's what he was charged with, and

in addition, the sentence was fifteen years suspended to five

years probation and five hundred hours of public service.

His conviction date was January of 1996.
MS. von HERRMANN: It may be a cocaine charge. It
not listed. It's listed as a Schedule 1, 2, 3, ---
THE COURT: All right. What date was he convicted
MS. von HERRMANN: The court date was 1/23/96.
THE COURT: 1/23/96, so if you add five years to t
then that would be 1/23/2001, so ten years would have

expired, today being June 7th, 2011.

is

on?

hat,

Now, as I understand the rule, it says evidence of a

conviction under the rule is not admissible if a period

more than ten years has elapsed since the date of the

f
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]k? 1 | conviction pr of the date of the release of the witness from
- 2 the confinement imposed for that conviction, whichever is the
Lw? 3 later date,| unless the Court determines in the interest of
%‘2. 4 justice that the probative value of the conviction supported
;j 5 by specific| fact and circumstances substantially outweighs
if‘ 6 its prejudicial effect, and then it goes on. There's another
i“} 7 part to that, but we'll get to that if necessary.
}"J 8 What specific facts and circumstances would you point to
jA} 9 to have theg Court rule that the -- allowing you to ask it
10 substantially outweighs its prejudicial effect?
11 MR. MgCOLLUM: Your Honor, the -- you know, one of the
12 things that the Solicitor said in opening statements and as
13 part of this case is that part of the motive, she says, for
14 the robbery was to, I guess, steal drugs or money from
15 someone who was dealing or selling drugs or possibiy storing
16 drugs at the house. There's also the issue of that firearms
17 were found|in the house.
18 Regarfdliess of whether the conviction -- if thé time
19 period has| run on Rule 609, he still, by being in the house,
20 could and still could be charged with violating State and
21 Federal law in regard to possessing firearms in the house.
22 "If a [person is a prohibited person, which he is, they
23 are not alllowed to possess, and that could be constructive
24 " possessiorn, firearms, and I would submit in addition to the
25 fact that (it has to do with a motive, and this is something
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that I think is also part of the res gestae, the crime)
something that's often used to admit evidence, you've got the
res gestae, the crime, it's what was going on, it's a crime
of -- which is considered a crime of dishonesty and can be
considered a crime of deceit or moral turpitude.
THE COURT: Well, what facts do you have that thils
individual was engaged in any criminal actiﬁity of any kind,
the possession of a weapon, the distribution of drugs? i What
facts do you have to support your stated position? AlljI'm
hearing is pure conjecture and speculation.
MR. McCOLLUM: Those facts haven't come out yet, ¥Your
Honor. I think they will as the trial progresses.
THE COURT: Well, they are not before the Court in any:
fashion. All I'm hearing from you is complete and pure
speculation and conjecture. You're not presenting to me any
kind of facts or evidence of any kind.
MR. McCOLLUM: Your-Honor, with all due respect, in
evidence is -- in testimony that there was marijuana found in
the house in the open in the master bedroom. In evidence ---
.THE COURT: Not the bedroom of this iﬁdividual?
MR. McCOLLUM: No sir. Your Honor, the people are
commenting behind me.
THE COURT: All right. I'll caution anyone in the
courtroom, and this goes f;om now to the end of fhe t:ial, T

will not tolerate any kind of outburst, any kind of spoken

T
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word. When
silent unle
not part of

here. You

cannot foll

you are in this courtroom, you will be completely

5s the Court directs you to be otherwise. You are

the proceedings. You are certainly allowed to be

may not have any voice in the proceedings. If you

ow these instructions, leave the courtroom now.

Proce%d, Mr. McCollum.

MR. Mc
think thers
Obviously Y

I woul

There's goi

the robbery.

from having
would just

Honor to ru

that eviden
possession

have anythj

COLLUM: With all due respect, Your Honor, I

is -- and I don't mean to belabor the point.

our Honor has heard the same evidence we have.

d just point out there were drugs in the house.
ng to be testimony that that was the motive for
He's prohibited

This witness is in the house.

a firearm. There are firearms in the house. I

submit there is evidence of that and ask Your

le accordingly.

THE COURT: And again, what I'm asking you to do is tie
ce to this particular person, that he had

in any way of the drugs or the weapons. Do you

ng that tells me that?

MR. MFCOLLUM: Your Henor, with all due respect, I

don't want

is ---

THE COURT:

to concede anything, and so I'm saying that there

Well, I'm asking you to present it to me if

you have it.

MR. McCOLLUM:

I'm saying with all due respect, Your




