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(WHEREUPON, State’s Exhibits 1 through 4 were marked for
identification.)
(WHEREUPON, Defendant®s Exhibit 1 was marked for
identification.)

THE COURT: Ms. Linder, you may call your first case.

MS. LINDER: The State calls the State versus Vanessa

Frayer. J

THE COURT: Ladies and gentlemen of the jury panel, we
are about to begin the trial of the State of South Carclina
versus Vanessa Frayer 2014-GS-10-07082.

I hold in my hand an indictment. As I mentioned
earlier, this is just a document that starts the criminal
procedure. As Ms. Léquetta'sits there at the defense table
she is presumed to be just as innocent as you and I.

Each of you have been qualified. None of you have
exercised an exception. And these guestions, once again,
are to determine whether or not you can be fair and
impartial with regard to the trial of this particular case
given the facts of the case and the personalities involved
in it.

I remind yéu that you are under oath and ask that you
pay very ciose attention and give truthful responses to the
questions.

I am going to ask Ms. Frayer if she can stand ;nd face

the jury panel.
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(WHEREUPON, Mr. Frayer complies.)

THE COURT: Thank you, Ms. Frayer. You may be seated.

Is anyone related by blcocod or marriage; do you have a
close socilal, business, or personal relationship with Ms.
Frayer?

No response.

Potential witnesses in this case are Ashley Earl from
the Charleston Police Department Lab; Sean Engles,
Charleston Police Department; Linda Wilson, Charleston
Police Department; Susan Payne, Charleston Police Department
Lab; Patrick Gill, Charleston Police Department; and
Catherine Elaine Rouse.

Is anyone related by blood or marriage; do you have a
close social, business, or personal‘relationship.with any of
these witnesses; if so, please stand.

No response.

I am going to ask Mr. King if he could stand up and
identify himself and co-counsel if you could please, sir.

MR. KING: I am Jason King, Public Defender's Office,
and I am representing Ms. Vanessa Frayer. With me is
Shirene Hansotia.

THE COURT: Is anyone related by blood or marriage; do
you have a close social, business, or personal relationship
with either of theée lawyers; have they represented you

before or are they presently representing you; if so, please
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stand.

No response.

Ms. Linder, you are recognized. Aand if you could stand
and identify the members of your office.

MS. LINDER: Thank you, Your Honor. My name is
Stephanie Linder, and I work with the Ninth Circuit
Solicitor's Office. Our solicitor is Scarlett Wilson.
Assisting me with this trial is of Scott Maynor also with
the Solicitoxr's Office.

Sitting up here is Sean Engles, the case agent with the
City of Chafleston Police Departmént. And also coming in
and out will be my ihvestigator who is Kenny Barfield.

THE COURT: Thank you, Ms. Linder.

Is anyorie related by blood or marriagé; do you have a
close social, business, or personal relationship with either
of the lawyers; if they have represented you in the past or
they currently have a matter with you; if so, please stand.
(WHEREUPCON, potential juror stood.)

Yes, sir, if you could come forward.

POTENTIAL JUROR: How are you doing?

THE COURT: Gogod morning. How are you? Your name and
number.

POTENTIAL JUROR: My name is Don Mccune. I am Juror
Number 211, I have a son-in-law that is a solicitor in

Berkeley County, an assistant solicitor of Berkeley County.
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And I have worked with Ms. Linder professionally when I was’
doing criminal defense work.

THE COURT: OQkay. Very good. Thank you for

identifying yourself. We have already previously asked you

the questions, but given all of those circumstances could
you listen to the evidence in this case or the lack of
evidence, listen to the law as I charge it to you, and give
both the State and the defendant a fair and impartial trial?

POTENTIAL JUROR: Yes, Your Honor.

THE COURT: You are gualified to serve.

(WHEREUPON, potential juror-returns to seat.)

THE COURT: Has any member of the jury panel formed or
expressed an opinién about any issue or matter invelved in
this case; if so, please ‘stand..

No response.

Is any member of the jury panel aware of any bias or
prejudice towards. either the State or the defendant in this
case; i1f so, please stand.

No response.

Is any member of the jury panel ——.is there any member
of the jury panel who has served as a member of the Grand
Jury who issued the indictment in this case; if so, please
stand.

No response.

I have asked this gquestion previously with regard to
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law enforcement and no one was disqualified as a result of
that, but I am going to ask every member of the jury panel
who has family members are —-- who are law-enforcement
officers or former law-enforcement officers to stand.

Yes, sir, your name?

POTENTIAL JUROR: Don Mccune.

THE COURT: Ver& good. BAnd there were some other -
this is a different panel. There is no one else who has a
family member who is in law enforcement or a former law-
enforcement officer?
(WHEREUPON, no additional responded.)

THE COURT: Very good. Thank you, sir.

Ladies and gentlemen of the jury panel this is -- the

allegations in this case arise out of an event that took

place here in Charleston County on June 13th, 2014. They
are alleging that it was a distribution of cocaine base.

Did anybody witness this event, have you read anything
about it, do you know anything about it; if so, please
stand,

No response.

Is there any member of the jury panel who belonés to an
organization whose primary purpose is the promotion of law
enforcement; Mother's Against Drunk Driwing, Student's
Against Drunk Driving - the” Highway Pétrol has an

organization that supports them. Just about every Sheriff's
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State vs. Frayer 10

Depértment throughout the state have Sheriff's associations.
Is there anybody who is a member of any of.these
organizations or do you contribute to any of them; if so,
please stand.

No response.

Does any member of the jury panel know of any reason
whatsoever why you should not serve as a juror in this case
with particular emphasis being placed on your ability to be
fair and impartial to both the State and the defendant; if
so, please stand.

No response.

Any additional questions from the State?

MS. LINDER: None from the State, Your Honor.

THE COURT: Any from defense?

MR. KING: We just —-- what I requested when I submitted
in my voir dire. I believe number six, Your Honor.

THE COURT: All right. I have reviewed these
questions, and I am going to make those a part of the
record. However, I think the question I have asked
adequately covers those matters. -

And the strikes are five.and five. Do you agree, Ms.
Linder?

MS. LINDER: We do agree,

THE COURT: All right. Mr. King?

MR. KING: Yes, Your Honor.
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THE COURT: Strikes are five and five. And, Mr. Clerk,
if you could give us a jury.

THE CLERK: Printing them now, Judge.

THE COURT: We are going to get two alternates, and
strikes are going to be one and two on each.

THE CLERK: Okay, ladies and gentlemen, if I call your
name if you will please gather your belongings and come up
to this podium just like I am and stand here.

I will then ask the parties questions and ‘then I will
either ask you to have a seat back in the audience or I will
ask you to have a seat in the jury box.

The bailiffs will direct you how to come up here, and
then T will direct‘you if you need to go in the audience ox
back to the jury box.

Jurér Number 329. Michael Weeks, 329.

(WHEREﬁPON, a white male came forward.}

THE CLERK: What say you for the State?

MS. LINDER: Please present this juror.

THE CLERK: What say you for the defendant?

MR. KING: Please excuse thig juror.

THE CLERK: Mr, Weeks, please have a seat back in the
audience. You have been excused from the trial of this
case.

Juror Number 106, Laurie Free; 106.

(WHEREUPON, a white female came forward.)
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THE CLERK: What say you for the State?

MS. LINDER: Please present this juror.

THE CLERK: What say you for the defendant?

MR. gING: Please excuse this juror.

THE CLERK: Ms. Free, please have a seat back in the
audience. You have been excused from the trial of this
case.

'THE CLERK: Juror Number 21, Preston Blanton; 21.
(WHEREUPON, a white male came forward.)

THE CLERK: What sayAyou for the State?

MS. LINDER: Please present this juror.

THE CLERK: What say you for the defendant?

MR. KING: Please seat this juror.

THE CLERK: Mr. Blanton, please have a seat back in the
jury box. You have been selected as a2 juror in this case.

Juror Number 114, Ruth Gittins; 114.

(WHEREUPON, a white female came forward.)

THE CLERK: What say you for the State?

MS. LINDER: Please present this juror.

THE CLERK: What say you for the defendant?

MR. KING: Please seat this juror.

THE CLERK: Ms., Gittins, please have a seat back in the
jury box. You have been selected as a juror in this case.

Juror Number 158, Yuen Jeffries; 158.

(WHEREUPON, an Asian female came forward.)
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THE CLERK: What say you for the State?

MS. LINDER: Please present this juror.

THE CLERK: What say you for the defendant?

MR. KING: Please seat this juror.

THE.CﬁERK: Ms. Jeffries, please have a seat back in
the jur§ box. You have been selected as a juror in this
case,

Juror Number 211, Donald Mccune; 211.

{(WHEREUPON, a white male came forward.)

THE CLERK: W@at say you for the State?

MS. LINDER: Please present this juror.

THE CLERK: What say you for the defendant?

MR. KING: Pléase seat this juror.

THE CLERK: Mr. Mccune, please have a seat back in the
jury box. You have been selected as a juror in this case.

Juror Number 88, Anthony Duncan; 88.

(WHEREUPON, a black male came forward.)

THE CLERK: What say you for the State?

MS. LINDER: Please present this juror.

THE CLERK: What say you for the defendant?

MR. KING: Please seat this juror.

THE CLERK: Mr. Duncan, please have a seat back in the
jury box. You have been selected as a juror in this case.

Juror- Number 41, Latasha Brown; 41.

(WHEREUPON, a black female came forward.)
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THE CLERK: What say you for the State?

MS. LINDER: Please excuse this juror.

THE CLERK: Ms. Brown, please have a seat back in the
audience. You have been excused from the trial in this
case.

Juror Number 349, Gregg Zeleniak; 349.

‘(WHEREUPON, a white male came forward.)

THE CLERK: What say you for the State?

MS. LINDER: Please present this juror.

THE CLERK: What say you for the defendant?

MR. KING: Please seat this juror.

THE CLERK: Sir, please have a seat back in the jury
box. You have been selected as a jurer in this case.

Juror Number 115, Melissa Godfrey; 115,
{(WHEREUPON, a white female came forward.)

THE CLERK: What say you for the State?

‘MS. LINDER: Pleaserpresent this juror.

THE CLERK: What say you for the defendant?

MR. KING: Please seat this juror.

THE CLERK: Ms. Godfrey, please have a seat back in the
jury box. You have beeq selected as a juror in this case.

Juror Number 281, Kenan Schnupp; 281.
(WHEREUPCN, a white male came forward.)

THE CLERK: What say you for the State?

MS. LINDER: Please present this juror.
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THE CLERK: What say you for the defendant?

MR. KING: Pleases seat this juror.

THE CLERK: Sir, please have a seat back in the jury
box. You have been selected as a juror in this case.

THE CLERK: Juror Number 324, John Wall; 324.
{WHEREUPON, a white male came forward.)

THE CLERK: What say you for the State?

MS. LINDER: Please excuse this juror.

THE CLERK: Mr. Wall, pleaée have a seat back in the
audience. You have been excused from the trial in this
case.

Juror NWumber 188, Renatta Litmon; 188.

(WHEREUPON, a blaék female came forward.)

THE CLERK: What say you for the State?

MS. LINDER: Please present this juror.

THE CLERK: What say you for the defendant?

MR. KING: Please seat this juror.

THE CLERK: Ms. Litmon, please have a seat in the jury
box. You have been selected as a juror in this case.

Juror Number 240, Barbara Parkg; 240.

(WHEREUPON, a black female came forward.)

THE CLERK: What say you_for the State?

MS. LINDER: Please present this juror.

THE CLERK: What say you for the defendant?

MR. KING: Please seat this juror.
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THE CLERK: Ms. Parks, please have a seat in the jury
box. You have been selected as a juror in this case.

Juror Number 1, Ann Adams; 1.
(WHEREUPON, a white female came forward.)

THE CLERK: What say you for the State?

MS. LINDER: Please present this juror.

THE CLERK: What say you for the defendant?

MR. KING: Please seat this juror.

THE CLERK: Ms. Adams, please have a seat in the jury
box. You have been selected as a juror in this case.

Juror Number 116, Peggyann Godfrey; 116.
{(WHEREUPON, a black female came forward.)

THE CLERK: What say you for the State?

MS. LINDER: Please present this juror.

THE CLERK: What say you for the defendant?

MR. KING: Please seat this juror.

THE CLERK: Ms. Godfrey, please have a seat in the jury
box. You have been selected as a juror in this case.

THE CLERK: Now picking for the first alternate.
Strikes are one and two.

Juror Number 104, Kim Ford; 104,
{WHEREUPON, a black female caﬁe forward.)

THE CLERK: What say you for the State?

MS. LINDER: Please present this juror.

THE CLERK: What say you for the defendant?
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box.

MR. KING: Please seat this juror,
THE CLERK: Ms. Ford, please have a seat in the jury
You have been selected as a juror in this case.

Now picking for the second alternate. Strikes are one

and two.

Juror Number 120, Sharon Gormleﬁ; 120.

(WHEREUPON, a white female came forward.)

THE CLERK: What say you for the State?

MS. LINDER: Please present this jur?r.

THE CLERK: What say you for thé defendant?
MR. KING: Please excuse this juror.

THE CLERK: Ms. Gormley, please have a seat back in the -

audience. You have been excused from the trial in this

case.

Juror Number 231, Robert Naman; 231.

{WHEREUPON, a white male came forward.)

box.

THE CLERK: What say you for the State?

~ MS. LINDER: Please present this juror.

THE CLERK: What say you for the defendant?

MR. KING: Please seat this juror.

THE CLERK: Mr. Naman, please have a seat in the jury
You have been selected as a juror in this case.

Your Honor, the jury has been selected and are seated.

THE COURT: lLadies and gentlemen, the balance of the

jury pool there is one more case that needs to be selected
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so y'all need to return to the jury assembly room on the
second floor. Thank you very much.

(WHEREUPON, jury pool exits courtroom August 12, 2015, 10:07
a.m.)

THE COURT: I am going to ask the members of the jury
to stand and raise your right hand as the clerk administers
the oath.

(WHEREUPON, the jury was duly sworn.)

THE CLERK: TIf you have accepted this ocath please have
a seat.. |
(WHEREUPON, all 14 jurors took their seat.)

THE CLERK: Please let the record reflect that all 14
jurors took their seats in response to my questions.

THE COURT: Mr. Donald Mccune I am going to ask that
you serve as the foreman of this jury, and I am going to ask
that you have a seat on this outside chair and ask if y'all
could just switch chairs.

(WHEREUPON, jury members complied.)

THE COURT: Mr. Mccune, throughout the trial I am going
to ask that you remain in that seat. The two alternates on
the back I am going to ask that y'all stay on those two back
seats.

The. rest of you are general admission. So y'all can
come in -- it is probably -- logistically it would be better

for you to come in last so people don't have to walk over
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you.

Rll right. Mr. Mccune, you like everyone else when it
comes time to deliberate are going to have one vote;
however, you are_ going to have additional re5ponsibility,
one of which is to preside over the deliberation process.

Ana essentially thaf means. just assure that everybody's
voice is heard. If there are questions or concerns that
develop -throughout the trial of this case I am going to ask
the jurors to communicate those questions and concerns to
you, you reduce it in writing, give it to the bailiff. If
there is something I can answer or help you with, I will be
happy to do so.

Throughout the trial of this case there are going to be
times when y'all are in the jury room outside of our
presence, and I am going to order and instruct and demand
that you not to talk about the case.

There will come a time at the conclusion of the case
after you have heard all of the evidence, I have charged you
the law and I tell you to begin deliberations that you can
talk about it. But until then it would be premature to do
that. -

Do not discuss the case amongst yourselves when you
break for lunch. I c¢an promiselyou that'your spouse,
significant others, and coworkers are going to say tell me

what's going on in the courthouse.
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This is one time where ybu don't have to answer'your
spouse Qr your significant other. You tell them that you
have been cordered not to discuss it.

. At the conclusion of your service here this wegk you
will be happy —- you will be free to talk to anybody about
the case as you see fit. But until that time it would be
inappropriate to do that.

I am going to ask that you return to the jury room.

And once again, do not discuss the. case. Everyone remain

1seated as the jury exits the courtroom.

| (WHEREUPON, jury exits courtroom 8/12/15, 10:15 a.m.)

THE COURT: Anything from the State before we recess
for five minutes?

MS. LINDER: Nothing from the State.

TgE COURT: Anything from defense?

MR. KING: ©No, Your Honor. I just didn't mention this
in chambers, I do have a brief pretrial motion. It wouldn't
involve any testimony bu£ it just would involve maybe
redacting parts of the video if we could address that at
some point.

THE COURT: Yes, we can do that right now if you would
like.

MR. KING: Yes, Your Honor. In the video it. 1s about a
23-minute'video, and the informant is dropped ocff at a

staging location and walks a few blocks to a house.
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On his way there he encounters a ‘man, and I am asking
to redact —- really redact the portioné before and after he
has éone into the house.

At the beginning he runs into a man on the street and
they-have a discussion. There is 'talk about —- I think the
informant is asking him to take him to a lady's house to buy
some drugs. S0 there is a person on the video and I
think that would involve hearsay, the confrontation clause;
and also I object under Rule 403 that any probative value is
outweiéhed by unfaif p;ejudice.

There are some other things that are just not relevant
that, you‘know, he sees different pepple on the way- there
and asked do &ou have anything, you know, I think just
looking for drugs. But the specific thing before the
alleged transaction is this man that is met that the
discuséion has happened.

THE COURT: Okay. I will be glad to hear from the
State with regard to the individual before the buy where
there is & discussion about --- '

MS. LINDEﬁ: Your Honor, as far as the buy video is
concerned I think as far as what happens I think Mr. King
wants something redacted or muted before the buy and then
something done after. As far as whét is done before, Your
Honor, I think is important to show the entire thing.

What happens on it is this case there are two reasons -
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and we will have testimony from the officers. Sometimes you

target a person, you make a phone call, you set up a buy.

|And sometimes due to incidents happening in the general you

just kind of send someone who can buy from someone, anyone;
and that i; what is done in this case.

The defendant -- or the CI in this case —— by playing
that it also shows why the narcotics, this specialized unit,
didn't do that step of planning and having a phone call and
making it happen. Otherwise, 1t just looks like he is
randomly walking around.

Also it helps explain why during the roving perimeter
of other narcotips individuals they didn’t know exactly
where he was going. They knew a general area. He actually
went down the street, went through a cut, went on a
different street. \

So it also explains why maybe we do not have a roving
perimeter unit who can get in and actually see them walking
into a certain place.

Furthermore, that conversation what happens'is the CI
walks down one street, turns down another, sees a man and
says hey do you know where I can get any dope around here.
Aﬁd the man talks about, oh, well yeah, well, I am waiting
for this guy in this white car; this guy in this white car
has dope, you know, but I am still waiting for him. . So it

is like just kind of looking around for stuff.
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The CI did not say I know there is a lady, I knéw where
she lives, can yocu take me to her. He is just kind of
talking to whoever on the strest ffying to buy drugs from
whoever he can. Because it is a éeneral area.

And then furthermore I think it is important because I
am uncertain of exactly what the argument will be from the
defense about this matter; however, in this case $60 were
given to buy some crack, but he was shorted. He was shorted
on the quantity. It was not point six. He was shorted by
about half.

And I think it is important because if you have a very
trained'gar and you listen to that wvideo many times you hear
on the walk £hat the lady shorts you. It said -- it says --
what does he say. He said her 20's look like 15's.

I think that is very important because I don't want my
CI who used to have a drug issué who has a record I don't
want there to be any whiff of oh, well, he could have that,
he used it, he snuck it for himself. 2And I think that that
part if they can understand it can help explain.

I don't think that that says -~ nobody says I bought
from her five times before. Nobody says I bought this type
of drug from her before. Nobody says any of that. And I
think to cut off a vast majority of the beginning sound it
would just look like a man just kind 6f wandering around.

THE COURT: Does the video show the buy itself?
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(-\ 1 MS. LINDER: Yes. It shows -- it shows her face on it,
2 |yes. But there's also multiple faces on it.
3 THE COURT: Right.
4 MS. LINDER: So you hear a lot of people talking in
5 |there.
6 THE COURT: I understand what you're saying, but I am
7 (not going to allow the voices of somebody who is not in this
8 [to talk because they have got a right to cross-examine them.
9 Obviouély if you were able to locate them and bring
10 {them in you could do that. But -- and I don't think it
11 [makes any difference one way or the other, but I am going to
12 |order that you mute the conversation with the people, the

(T\ i3 bystanders;

- 14 MS. LINDER: All right. Then, Judge, I would ask for

15 |Mr. King -- because this guy he talks to a fellow and -- T
16 |am trying —-— how he walks —— you see a one—armed guy on a
17 |bicycle go by and then he turns on a street. He talks to
18 |another guy. They start walking. They are talking. They
19 |talk all the way up until the door.
20 And at the door you see the one-armed bicycle guy again
21 |and you see all these other people who were there. And I
22 (think it is going to be very tricky of exactly when to cut
23 (off. BAnd I want to make sure Mr. King and I are on the same
24 |page and the court is aware of exactly what second we are
25 |supposed to be hitting mute or what second we can unmute it.
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THE COURT: It is when third parties are talking.

MS. LINDER: I understand that, Judge. When the buy is
taking place you hear noise in the background of other
people's conversations. J

THE COURT: OQkay.

MS. LINDER: I don't have anyiway of -—-

THE COURT: If they are not. -- if it is just noise you
don't have to mute that, but - and of course I haven't seen
it -—-

MS. LINDER: Right.

THE COURT: --- and don't know the exact.- You know, in
a vacuum it is very difficult to say. But it seems'like.to
me some small amount beforehand to buy andxthén a small
amount afterwards, that is the relevant stuff. I-don't
know - I might be missing something, but I haven't seen the
video.

MS. LINDER: Okay. All right. Then I will mute the
part where he is talking to the man on the way to do the
buy.

THE COURT: Oﬁay. Is thege any other request?

MR. K;NG: Thgre are'a couple more, Judge. Now once
they are inside the house where the alleged transaction
takes place -- this might get a little trickier. But there

is another guy who walks in who appears to be talking as

well. And this is sort of right at ---
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THE COURT: What does he say?

MR. KING: It is kind of difficult to understand, but I
mean ‘it is possible that he is asking to buy drugs as well.
It is kind of hard to understand exactly what is being said;
but, you know, --—-

THE COURT: Okay. Well, iﬁ ———

MR. KING: =--- but I am assuming.what ---

THE COURT: If you can't really -- and that really is
not prejudicial to her and it's just -- I'm not going to --
and if you can't understand it I am certain the jury can't.

Really the issue is whether or not she sold thé dope

and whether or not it is on video. So if that's an audible

conversation between the confidential informant or with the
defendant then —- and if it is just garbled up conversation
then I am not going to, require it.

MR. KING: It is not wvery 1oudﬂ but you can understand

some of what is being said.

THE COURT: Does he say anything about your client?

MR. KING: He approaches her, Your Honor.

THE COURT: Oh, okay.

MR. KING: My -- my translation would be -- I beg the
court's indulgence. It sounds like he says I just sold
something, I wanted to get a dime but all I got is seven.
It sounds.like he may be offering trying to buy drugs for

seven dollars -- ten dollars for seven dollarst I can sort
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of get that out of it. And, you know, one could argue that
he is there trying to buy drugs for seven dollars in the
middle of this alleged transaction.

THE COURT: And looking at the video you might could
conclude fhat he was trying to do that with the defendant?

MR. KING: Yes., Yes, Your Honor.

THE CQURT: Okay. Well, I am not going to allow that.

MS. LINDER: Jédge, I think we may need Lo try to watch
the video because —--- ‘

THE COURT: Let's do that. Let's -—

MS. LINDER: I am unaware of how to —-- I am unaware
of how to mute everything especially when it is in the
middle —-- the room is like the size of this table and there
are about six people in there.

I am not sure how to mute one part and not another once
they are in the house: .It is one thing when they are on the
street on the way. Bﬁt -—

THE COURT: What transpires between -- what do you
maintain transpires between the defendant and the
confidential infofmant?

MS. LINDER: The‘confidential informant goes up to her
and she asks -~ he asks her for a 60. She is then telling
other people who are in the house to don't disrespect this;
and she is kind of giving orders as she is sitting on a

chair, and all these other people are wondering around. And
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she is ——-
THE COURT: What she says is admissible.

MS. LINDER: Right. And then she is dolng something

Jwith the drugs. The CI is kind of backing out. People are

leaving the house, coming back into the house. They are
kind of all over. There is -~ different people are saying
things on the video. I don't know how to -- it is kind of
like she is running court when you watch it.

THE COURT: I will tell you what we are going to do is
we are going to watch.it -—

MS. LINDER: Okay.

THE COURT: --- and I will tell you how we are going to
do it.

MS. LINDER: That is great, Judge.

THE COURT: Very good.

MS. LINDER: It is difficult with just trying to
explain what happened.

THE COURT: .Very good.

MS. LINDER: Thank you.

THE COQURT: Let's watch.

MR. KING: And, Your Honor, the final thing, after the
CI leaves the house he is walking back. He makes what
appears to be a phone call to I guess to the police, his
contacts. And he makes some statements there about I think

he is saying that she served me in the house. 50 he is
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making some hearsay statements on the phone to police as he

is walking back.

THE COURT: Now is he going to be here?

MR.. KING: The informant?

THE COURT: Yes.

MS. LINDER: He is going to be ‘he‘re. However, Judge,
again I would ask so much of showing what a CI buy is is
showing that the police is instructing the CI certain things
to do.-

And the CI in this case is constantly singing on his
phone, talkingkon his phone. He calls Engles Mamma, you
know, to try and make it not lookK weird as he is saying I am
on Athehs. And he is telling locations as he is go;ng.

So much of this is showing that the narcotics unit is

running this buy. BAnd if you take away everything that the

‘CI is doing directly as a result of being directed by the

.police then I think it kind of guts everything.

He is here. He is going to testify. However, again, I
mean it was a year-and-a-half ago. I think that is more
contemporaneous to evéfything, and I think that shows the
whole video. He is not talking to -anybody else.

THE COURT: Weil, my point -- my reason for asking if
he was going to be here and if he is going to testify then
he can ask him about what he says on the video.

MS. LINDER: Yes, Judge, he can cross him on all of
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that.

THE COURT: Well, that's I am going to let .that in.

MS. LINDER: Judge, we are on our second laptoplsg far
this morning; She is getting it set up where if I can play
it on the defense one I will.

If T can Epproach fo get the video.

THE COQURT: Yes, -
iWHEREUPON, break was had to set up video.)
(WHEREUPON, play video 8/12/15, 10:32 a.m.)

THE COURT: All right. That conversation, anybody got

something, vou can’t even hear what the other fellow said;

so I am going to allow that in.

Was that one of the conversations you were talking
about?

MR. KING: That‘was one but not my main —---

THE COURT: Okay, well that one is coming in. You
can’t hear what the other fellow says. He says you‘dot
something. All right.

MR. KING: In abouit a minute is the one that - the one
that I am concerned with, Your Honor.

THE CQURT: Okay. Very good.

(WHEREUPON, resume video 8/12/15, 10:42 a.m.)

THE CQURT: Okay.

{(WHEREUPON, video paused 8/12/15, 10245 a.m.)

THE COURT: All right, this conversaticon is to be
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muted.

MS. LINDER: Okay.

MR. KING: . It roughly starts about seven minutes and
forty-five seconds.

MS. LINDER: From here where they are walking or ...?

THE COURT: Well{ the gentleman he was talking to him,
all the conversation between the CI and this gentleman is to
be muted.

MS. LINDER: It continues, Judge, as they are walking
towards the house. 'They are walking together.

THE éOURT: Well, it sounded as though they were. But
the entire conversation.

THE COURT: We can go ahead. -

(WHEREUPON, video resumed 8/12/15, 10:;6 a.m.)
(WﬁEREUPON, stopped video 8/12/15, 10:51 a.m.}

THE COURT: The statements made by this fellow who is
supposedly making a buy, his voice is to be muted.

MS. LINDER: Okay, Judge, I want to look and make this
seconds to absolutely. I would say that-when she is saying
I am making a 60 she is talking about the CI just ordered
the 60 that is her -- we can mute the him asking, but I
would ask that we can unmute it foér her to be saying I am
making 60 because that ---

THE COURT: That's not a problem.

MS. LINDER: Okay.
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THE COURT: It is what this gentleman said.

MS. LINDER: Okay;

THE COURT: All right. And the fellow who was acting
in a boisterous manner was walking in, what he has to say
can -be muted as well. But what she says about that can be
let in.

MS. LINDER: Okay.

(WHEREUPON, resumed video 8/12/15, 10:51 p.m.)
(WHEREUPON, stopped video 8/12/15, 10:52 p.m.)

MR. KING: And, Your Honor, just that -- the other lady
there making statements as well I guess I would move to
exclude where she says let me wrap it up. The other lady in
the house thinks she is smoking a cigar or something. I
would move to exclude that as well.

THE COURT: All right. I couldn't even tell what she

-was saying. I didn't know whether that was a lady or a man.

But she -- what did she say?

MR. KING: I think she says let me wrap that up for
you. I can ---

THE COURT: To the extent you can mute that, mute that
as well,

MS. LINDER: Judge, we will -- we will absolutely try
our best. It is tough when he is talking to her and the CI
is talking to the defendant and then somebody else is

yelling something and then -- we will absolutely do dur best
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trying to get all the seconds down according to what Mr.
King says and the court orders.
(WHEREUPON, video resumes and pauses 7/12/15, 10:53 a.m.)

THE COURT: I mean the buy has already taken place.
What do we need the rest of this for?

MS. ﬁINDER: Judge, I would say the CI walks back
through the cut and then the CI is by himself and he is
reporting back to Engles the location, everything. He is
saying what happened. |

And I think that that shows that thé City is showing
they are"controlling the situatidn, they are directing of
the situation and the CI is obeying their orders by, you
know, by telling them their location, by telling them what
is happening, by telling all of those so they know also
where the perimeter is having to go to try and keep him
surrounded as best as possible if distraction is needed. ,

THE COURT: How much further have we got to go?

Mﬁ. KING: It is I think about seven more minutes, Your
Honor.

.THE COURT: Okay.

(WHEREUPON, wvideo resumes 8/12/15, 10:55 a.m.)
(WHEREUPON, wvideo paused.)

THE CQURT: Is there anything from this point forward

that you have an objection to?

MR. KING: I think that ié about it. I think at this
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point he just walks back and ---

THE COURT: Okay. Well, good.

MR. KING: --- meets back up.

THE COURT: BAll right. Very good. To the extent these
people that ;'ve deleted would not be present and would
violate the confrontation clause we are going to go ahead
and do that.

But really taken in the big picture you really.can't
understand what any of them are saying really. So it makes
no difference. But I am going to require that they delete
it. And we will proceed forward in that fashion. Is there
anything else?

MR. KING: Nec, Your Honor.

MS. LINdER: Judge, I would just ask that -- we do not
have the ability to alter it so we are just going to have to
be muting it.

So I would ask that we do openings. I could do my
first witness. My next witness would be the CI. So I would
ask that over the lunch break Mr. King and I can agree on
what seconds and everything for the muting.

THE éOURT: Okay.

MS. LINDER: 8So if we could just do our openings, have
that one witness and then we will make sure that we agree on
like exactly what seconds to achieve what the court has

brdergd.
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THE COURT: All right. We certainly won't play the
video before lunch. _

MS. LINDER: Right. Thank you, Judge.

THE COURT: Very good. All right. Are y'all ready for
the jury? .

Mé. LINDER: Yes, Judge.

THE COURT: We aré ready.

(WHEREUPON, pause awaiting jury.)

MS. LINDER: Judge, just in an abundance of caution I
guess I would like to do a motion in limine in response to
your ruling. We would just ask that the defense not try to
go into that the CI -- he can ask the CI aﬁy questions he
wants. Absolutely. But not make arguments for the jury
that potentially the CI was, —- was buying drugs or trying
to -- tr&ing to put sound to what we were instructed to
mute, in other words.

THE COURT: I have no idea what you just said.

MS. LINDER: Okay. What I dom't want is -- and\I don't

think Mr. King would, but I understand he is representing

i

his client. I don't -- I don't want it to get to a point
where Mr. King is kind of filling in the muted spaces in the
video by arguing to the jury like, you know, he could have
been télking'to that guy on that street and he could have
bought crack from him. We don't know. I mean I don't want

v

him te try and make any of those kinds of arguments.
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THE COURT: Well, you -- I will require that you make a
contemporaneous objection in that regard. I don't think that
he would do that, but if he does I want you to object.

MS. LINDER: I will, Judge.

THE COURT: Very good.

MR. KING: The only thing I can think of, Judge, is I
mean I had thoﬁght it 1s possible during that'long walk
{pause) ---

(WHEREUPON, two jurors begin to enter courtroom.)

THE COURT REPORTER: Judge.

THE COURT: Yes.

(WHEREUPON, jurors were escorted out of courtroom.)

THE BAILIFF: Sorry, Judge.

THE COURT: Go ahead.

MR. KING: I had thought previously, you know, it could
be an argument. They searched the CI beforehand to see if '
he has drugs. You know, I guess it is possible they could
pick something up alcong the way. I hadn't intended to argue
that he would have bought it from anybody else.

I mean-if the CI wanted to set somebody up, you know,
during that long walk there might be socme places where he
could have stashed it and grabbed it or something.

But I wouldn't be implying that he bought it from
anybody on there. So I mean I think ——- I think muting it

would resolve that. But if that would open the door to what




Moo s Y i R W RN e

[ R S NC S N S NC T NS,
(R S R I R ST T~ T T - P~ el w S~

State vs. Frayer 37

we have excluded I can stay away from that too.‘

THE COURT: Very good. I will ask that you object
contemporaneously if he says anything that you find to be
objectionable.

MS. LINDER: Thank you. _

THE COURT: Very good. We‘aré ready for the jury.
(WHEREUPON, fjury -enters courtroom 8/12/15, 11:03 p.m.)

THE CLERK: All jurcrs are present, Your Honor.

THE COURT: Mr, Foreman, ladies and gentlemen of the
jury, we are about to begin the case of the State of South
Carolina versus Vanessa Laquetta Frayer.

She has been accused of distribution of cocaine base.
And as I mentioned to you, this indictment bears absolutely
no evidentiary value whatsoever. And to these charges Ms.
Frayer has pled not guilty:

And any time someone in the United States of America is
accused of a crime and they plead not guilty certain
constitutional rights come into ﬁlayL The first of which is
Ms. Frayer is presumed to be innocent. It is like a
protective ¢loak that guards her as an American citizen
throughout this trial. She is presumed to be just as
innocent as me or you, and that-protactive cloak is with her
throughout the trial of this case on into the deliberation

process.

And she is presumed'to be innocent only to the extent
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that you and your deliberation would find that the Sfate has
proven her guilty beyond a reasonable doubt.

The second constitutional safeguard is the State bears
the burden of proof. There are certain elements to the
offense of distribution of cocaine base, and the State is
going to be required to prove each and every one of those
elements.

. BAnd there are some practical reasons behind that is
that they are the ones with the wherewithal to gather all
this evidence. They are the ones bringing the charges.
They are going to be required to prove it.

There are some Third World countries whére you can be

accused of a crime and hauled u§ before a court and they say

|prove your innocence. We all know that quite often it is

N

impossible to prove your innocence. You aren't required to
do that in the United States of America. - 1

They are the ones that beéar the burden of proof, and
they have to prove each and every element of this offense.
The defendant need not testify; he need not present any
evidence whatsoever. The burden rests solely on this date.

The third constitutional safeguard 1s that the State
has to meet the highest burden of proof. Many of you have
served on a civil jury before where you're —-- a car accident
would be a good examﬁie, a medical malpractice, a contract

dispute, where essentially you are arguing over money; and
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those type proceedings imagine with me if you will the
scales of justice where!the lady is blindfolded from all
bias and all prejudice.. When the proceedings start the
scales are even. And in thése cases if the plaintiff ﬁere
to tilt the scales ever-so slightly in theif favor then they
would prevail, a preponderance of;the evidence, ever so
slightly, more likely than not.- Because in that\case really
all you are talking about is money.

But in this case we are talking about very important
constitutional rights and liberties, and the State has to
meet the highest‘burden.of prqof.known to our judicial

system which is proof beyond a reasonable doubt which I

tenvision as locking up the scales, Proof beyond a

reasonablé doubt I will define that in greater detail at the
conclusion of the case,

" The —— we are going to start this proceeding. Many of
you have served on a jury before. Many of you have watched
television and seen pioceedings on television.

I just kind of want to tell you what to expect. But
Ms. Linder is going to have an opportunity to stand before
you and kind of tell you a liftle'about this case, a little
bit about the law and what she intends to prove.

And then the, K defendant although they are no£ required
to give a opening statement they are going to be given an

opportunity to do that. And I anticipate that they will




40

—

O 1 S B W N

BORNORN NN = R e e e e e d e
th S W N = O v @ 32 & v k= W N~ O

State vs. Frayer 40

talk to you a little bit about the case and their defenses.

After that then wq\will begin the taking of evidence in
this matter. Evidence takes a number of different forms.
The first and perhaps most voluminous is oral testimony that
comes from the witness stand.

Witnesses will get up on the witness stand. They will
swear to tell the truth, the whole truth and‘nothing but the
truth. And then the State will have an opportunity to ask
them some questions. And then the defense will hafé an
opportunity to cross-examine them.

The State goes first in the presentation of evidence.
Evidence takes the form of oral testimony, stipulations of
counsel, documents that are entered into evidence. Bll of
thosé are going to be there for your consideration.

The State goes first. The defendant, although they are
not required to do anything, will be given an opportunity at
the conclusion of the State's case to present any evidence
that they might have to support any defense that they might
allege. But once again, they aré¢ not reguired to do that.

Mr. Foreman, ladies and gentlemen of the jury, you and

I have certain distinct roles in this matter. My job is to

|be the trier of the law, and I am required to determine what.

evidence you get to hear. I am to preside over the

proceeding, and I am going to charge you the law.

You are judges in a way as well. You are the judges of
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the facts. You're the ones that listem to the -evidence and .
determine what the truth is.

Every case that is tried in this court or any court in
the United States of ‘ABmerica there is always a conflict with
regard to the facts. ‘

Therelis a4 very rare occasion wheie everybody agrees on
the facts, but there's differing inferences to be drawn from
the facts. But in both cases there is a question of fact
that you are going‘to be called upon in your collective
wisdom to resolve. And the law doesn't allow me te have an
opinion about the facts. That is going to be completely
your province, sole and exclusive duty to determine what the
truth is in this caég. |

Once you have héard all of evidence in your
deliberation process you are going to determine what the
truth is ‘and apply it to the law as I charge it to you.

Ladies-and géntlemen of the jury, as the triers of fact
you are necessarily going to be called upon to determine the
credibility of witnesses.

I will charge you the law in greater detail, but I want
to tell you from the very beginning that you are going to be
called upon to determine the believability of witnesses.

I will tell you from the outset that you are not to
leave your common sense at home. We all known how to

evaluate whether someone is telling us the truth or not in
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our everyday lives. BAsk yourself what opportunity these

‘|people had to observe the things to which they are

testifying. Ask yourself whether or not what they say is

Acorroborated by other evidence or whether or not it is

contradicted.

You can believe one wiéness against many, many against
one, Or none of what a witness says. Ask yourself whether
or not this particular witness has an interest or bias or
prejudice. R

In addition to that, you know, any of you you have
raised teenage children. Soﬁetimes it is just &s important
to watech the manner in which they tell you as opposed to
what they tell you. Their demeanor.

&nd the law says YOu can take that into consideration
too, whether or not they look like they are telling a lie or
telling the truth. You have an opportunity to do that. I
will charge vou in greater detail with regard to that at the '
conclusion of the case.

There is always in every case that has been tried you
will hear the lawyer stand up and say I object, I have a
gquestion of law I would like to take up with the court.

The reason for tﬂat is this is a procedure - or
proceeding that is governed by the rules of evidence and the

rules of criminal procedure, and that's my job is to enforce

those rules. And quite often when they make an objection it
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requires I comment on the facts. ~But of course as I have

alréady told you, that .is your job; and it is inappropriate

for you to hear anything that I have to say about th@ fa;ts.
At Ehe conclusion of the case after you have reached

your verdict if there is a particular point. of law that you

|had an interest in and if I can remember what it was I will

be happy to share it with you at that time. But until then

it is inappropriate for y'all to hear those conversations.

So it is not as if i'm trying to keep something from you.

But that is the reason why those conversations take place
outside of your presence.

At the corclusion of the presentation of all of the
evidence the lawyers will have an opportunity to sténd up
before you and give,a'closing argument.

And those are very similar in form to the opening

statements. They will stand up before you and talk to you.

They are summary in form.

But the closing arguments are truly argumentative in
nature because at that point in time you will have heard all
of the evidence and they can point to the evidence that

supports thelr relative theory.

These are very fine lawyers. :They have been dealing

with the* case for a long time. And although what they say

is not evidence it will aid you immensely in your

deliberation process, so pay very close attention.
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I am going to ask and order and direct that you not
take notes given the subject matter of this case:and the
1ength.6f the case. 8o it is golng to require that you pay
very close attention.

I will also admonish you that it is very important that

.|you pay very close attention because this is an important

case. It is an important case to the State of South,
Carolina. It is an important case to the defendant. It is
an important case to you because you have taken & solemn
oath to listen to the evidence, to find out what the truth
is and apply it to the law.

One of‘tﬁe things that you need Lo be aware of is that
if I make an error with regard to my job as a trief of law,
if I let into evidence what shouldn't come in or vice versa
or if I charge the law in an inappropriate way quite ofteﬁ
those errors can be corrected very easily; but one thing you
need to understand is if there is ever an error in the
findings of fact quite often those néver can be corrected.
So that is why it is important for you to pay very close
attention as this case.proceeds because it is a very
important matter.

You are participating in a time-tested system. You
have taken a very solemn oath to listen to the evidence and
apply it to the law. So pay very close attention. These

are important matters.
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I know that y'all probably have things that you would
rather bé doing this week, but I can promise you there is
not anything more  important than what you are doing here
today. So pay very close attentiéh and let's proceed
forward with very serious minds.

Ms. Linder, you are recognized.

MS. LINDER: Thank you, Your Honor. May it please the
court. l

THE -COURT: ~Yes.

OPENING BY MS. LINDER:

Good morning, ladies and gentlemen. The case that you
are going to be listening to today and maybe into tomorrow
is a fairly simple and straightforWard 6ne. Drugs are
illegél. It is illegal to possess drugs. It-is illegal to
possess drugs with the intent to distribute. And it is

illegal to distributé drugs. In the State of South Carolina

1cocaine base, also known as crack, is considered a drug.

That is wﬁy we are-all here becauéewback on June the 13th of
2014 this defendant, Vanessa Frayer, distributing cocaine
base crack here in Charleston Counfy.

You are going to hear from-a bunch of people on the’
stand about this case. BAnd you will hear that back on June
13th of 2014 the City 6f Charleston Police‘Depértment used
their narcotics unit. They had developed a confidential

informant. He was wired up with audio and video eguipment.
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And he went into an area to purchase drugs. He ended up
purchasing drugs from this defendant, Vanessa Frayer.

All that was on audio and video. Those drugs were
later tested by the lab and indeed came back as cocaine base
crack. Very simple and straightforward.

I would ask that you pay close attention over the next
day or day-and-a-half. And at the end I will address you
again and ask you to render a verdict of guilty for Vanessa
Frayer for distribution of cocaine base. Thank you.

THE COURT: Mr. King, you are recognized.‘

MR. KING: Thark you, Your Honor. May it please the
court.

OPENING RY MR. -KING:

This is something that the police were in control of.
There is going to be a wvideo in this case. DMost of the time
in criminal cases there are videos, maybe a surveillance

video that is going to capture whatewver it happens to

‘-capturé. If there is a robbery in the street and there is

City surveillance, 1f there is some sort of robbery in a
store and there are surveillance cameras, it captures what
it can capture and they show you what they can show.,

Well, the différence in this case is that the police
are in completé contrel of this. This is something that.
they tried to set up.

They equipped this informant with sophisticated audio
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and video equipment and they said they are riot going to be
monitoring this.

So the police are in control of this, and if the State
is asking you to convict someone when they are in contreol
then there should really be no doubt. There should really
be no“speculation about what is going on in the video. And
it is not clear.

Whaf you would expect to see is a video of Ms. Frayer
putting drugs in this informant's hand and the informant
putting money in her hénd.

They would mark the money. They would take and
photocopy it and then take the serial numbers down. You
know, they should be able to show you that she was in
possession of that money that was marked. And they are not
going to be able to show you that she was in possession of
any money.

And they are dealing with confidential informants which
can be kind of a dirty business because you are dealing with
people, not police officers, not people who are trained or
anything but just ‘people who go out on the sfreet and then
they try to get them to bring back drugs.

This guy that you are going to“hear from gets paid

every time he brings something back for the police. BAnd he

may have some credibility problems that you may hear about.

Ms. Frayer was not arrested that day, so they can't say
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that they arrested her and they found this marked money in
her pockét. They didn't arrest her as long as three monfhs
later.

So as the judge told you, the burden of proof in this
criminal case is very high. It is the highest burden we
have in our court system. And we must hold them to this
burden, and that is what we ask you to do.

THE COURT: Thank you, Mr. King. Mr. Linder, you are
recognized and you may.call your first witness.

MS. LINDER: Thank you, Your Honor. The State called
Patrick Gill.

THE CLERK: This way, sir. Up here, please.

THE COURT: Please follow the clerk's instruction. I
am going to ask you to place your left hand on the Bible and
raise your right hand as the clerk administers the oath.
(WHEREUPON, the witness was duly sworn.) |

THE COURT: Have a seat in the witness chair. Pull up
real close to that microphone. I am going to ask that you
speak loudly, clearly, and slowly in order that we can hear
everything that you have to say. And let's start with your
full name, please, sir.

MR.-GILL: Patrick Gill.

THE COURT: Very good.

Ms. Linder.

MS. LINDER: Thank you, Your Honor.
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DIRECT EXAMINA&IOH BY MS. LINDER OF PATRICK GILL:

Q. Good morning. <Can you please tell the jury what is
your occupation.

A. I'm a narcotics detective with the City Qf Charleston
Police Department.

Q. And what do your duties include with narcotics?

A. On day-to-day we investigate harcotic complaints or we
either have proactive narcotics duties where CI's give us
information or we have complaints in certain areas and we

seek out local to mid-range to high-level drug dealers on a

day—to-da§. .
0. And how long have you been employed by the City?

A. Six-and-a-half years.

Q. Can you tell the jury a little bit about your
education, your training, your experiehce.

A, I graduated-from the Citadel. I have a bachelor's in
criminal justice. T went to the South Carolina Criminal
Justice Academy.> Like I saidﬂ I have been a cop for about
six-and-a-half years. I have been with the narcotics unit
for about three years now.

\.' »
Probhably have over 100 hours of training in reference

|to surveillance, CI work, interviewing people, narcotics

investigation, narcotics work, just to name a few.
- !

Q. And were you working on June the 13th of 20147?

A. I was.




50

O

T S - T, T S S T N

[\ ™ ™ N NN — — — — — — — p— — —
w N [ ] (3% ] — o W o0 ~) [+ w Y W N — =

DIRECT EXAMINATION BY MS. LINDER OF PATRICK GILL 50

Q. Did you have the occasion to become involved in the
investigation of this case, the State versus Vanessa Frayer

in any way?

A. Yes, I was.
Q. And how did you become involved in that?
A. When we all have -- whoever is available at the day or

the time of the buy, a controlled buy, we send out
communication with each other and we all show up for safety

reasons for either the informant or other officers and we

have a briefing with' the control -- with the case agent.
0. So you are a part of the team so to speak?

A. Yas.

0. And you said a controlled buy was done. Can you

explain to the jury what a controlled buy is?
A. A controlled buy ié one of two things. Either it is an
undercover officer or it is a confidential informant. But
when we do it for this case it was a confidential informant.
A controlled buy is when the case agent has a
confidential informant and we give them a prerecorded sum of
narcotics money. We wire them up. We search them. We gilve
a briefing to the team. We make sure our patrol uniform
officers are there. 2And we give a complete‘brgefing of what
is supposed to happen'during the controlled buy.
0. So you can use a UC, or undercover police officer, or a

CI. Is the buy always done the same way; or are there two

¢
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different types of buy, how to finish up the buy?

A. There's a couple ways of doihg it. There's either a
buy-bust or a buy-walk. Lots of time for officer~safety
reasons and confidential informant reasons and safety
reasons we do ‘a 1ot'of buy-walks.

Q. What is that; what is a buy-walk?

A. It is kind of exactly as it sounds. A buy-walk is
essentially when we do a briefing we get the CI wired‘up
with our equipmént and we give them thé pre-recorded money.

And that is our money.

And after he is searched and we are all briefed we go

‘to a predetermined area where we are doing the buy; and the

CI walks in, does a controlled purchase and walks back out
either to where the case agent is or whoever is assigned to
pick up the confidential informant. And we kind of let our
money and we do an investigational off of that.

Q. And what is the other kind of -- instead of -a buy-walk
what else can you do?

A. A buy-bust would be almost the séme thing but as soon
as the purchase is completed wé go and arrest the
individual. Bﬁt it hurts the investigation and we are not
allowed to fully investigate.and it kind of puts in danger a
lot of officers and the confidential informant.

Q. And back on June the 13th of 2014 where did this buy

happen?




92

L =B - I - .Y 7 D U VU R N R

[\ | ] 3 ~ 3] — y—at d
U R ORRE B @ R 350 E DR 2 B

DIRECT EXAMINATION BY MS. LINDER QF PATRICK GILL 52

In the area of Poinsett Street at the dead end area.

A,
Q. And is fhat Charleston County?
A, Yes.

Q. When -- when this buy was getting set up back on.June
the 13th how did you first get involved they day?

A. That day we go to work. Usually sometimes we
communicate via text message through our work cell phones or
the case agent talks to us. We all have to share.an office.
He communicates what timeé we have a briefing, what time he
plans on doing a buy, when the CI is going to be there.

So you usually have pre-determined location where we
all meet after we have aﬁ established time. Once we all
show up here --—-

Q. What happens at the briefing?

A. Once we all show up at the briefing the case agent will
search the CI. He will wire up our equipment and make sure -
he doesn't have any extra money, give him our money, like
our pre-recorded narcotics money.

He will then make sure a patrol officer is there so we
have a uniform presence. And then he will brief everybody
what their roles and autieé are for that operation.

Q. And what are different roles and duties or_gafety
precautions that the -- that the unit takes -- I can't
speak. That the unit does in these buys?

A. The case agent and one other person is usually the
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person that. handles this confi&ential informant. If the
confidential informant ever, you know,‘asked for help or
feels unsafe the case agent and one other detective at thé
time it is deéermine == you know, it could be anybody as
part of our unit. They will take care of the confidential
informant, make sure ﬂe is driven in, make sure he is ‘safe.

Certain people -- other detectives are used for
survelllance so we can watch either a house or the target or
the confidential informant so we don't lose sight.

We have a live-time wire that we can listen to so we
can hear everything in real time. So we are all listening
to tﬁat at the same time. And we have a supervisor that
overseas for safety. BAnd then we have patrol that sits out
of the area just in case anything goes bad and we need a
uniform presence.

0. And you described that the CI géts searched. Can you
describe the CI search?

A. It is usually done by the case agent. It can be -- or
it can be assigned by the case agent. But it is essential
the CI shows up and his outer garments or shirts, his mouth
if he is wearing a hat, all of his pockets, his shoes, his
socks.

And it is that for two reasons. ©One to make sure he
doesn't have any weapons for his safety, our safety; and so

we don't think he is going to do anything to a target or
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whoever he is trying to buy drugs from or make sure he does
have not other drugs on him and that the drugs that he will
have on him is done -- is gotten from the target that we set
out to, and that he has no money on him. So he only has our
money, so he is not purchasing money (sic) with his money;
it is from our narcotics. And it is done before and after
each controlled purchase.

Q. And now you had mentioned that there is a real-time
audio feed. Is he wired up with anything else, the CI, the
confidential informant?

A. The real-time audio feed is kind of just like a cell
phone. We can just listen to it. It's, you know, cell

phone like a phone conversation and multiple people can

]listen to 1it, so we can always hear everything.

And then there is also a camera that is put con the --
it is like a first-person view on the person and we will see
everything he sees and where he goes. And that is always
recording. It records audio and video.

0. And after everyone has their duties and the location is
known, the CI is searched, what happens next?

A. Whén everything happens we will all leave the area.

the patrol officer will leave to go to his area where he is
supposed to go out of -- out of direct view.

All the other detectives under céver will go relatively

close to the buy location. BAnd the case agent and his -- so
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whatever detective he chooses will drive the CI into that
area and drop him off and make sure all of the equipment is

on him and everything is ready to go.,

Q. And how did that go in this case after the CI was

dropped off?

A. After the CI was dropped off we all listenea to the
wire. And the CI was dropped off about a block out of the
area so -- just for safety reasons so the target doesn't see
you getting in and out ‘of the vehicle.

The target went down I believe it like Romney-and
Athens. He cut thrpugh a little cut. It is like just
abandoned property. And it goes right to Poinsett Street.
And he went down it, Poinseét Street.

Q. %nd did the CI make a bﬁy in this case?
A, Yes.
Q0. BAnd what happened after the buy?

A. After the buy the CI disengages from the target, walks

back to a predetermined location where ever again the case
agent decides it is safest to meet. And he will get picked
up by the case agent and we will go to our predefermined
location where we all can méet up again.

0. And when the CI meets at that location for the
debriefing does the.CI do anymore paperwork or anything like

that?

A. Once we get back to the station location where all the
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other detectives show up where the case agent will take the
drugs from the CI that he just purchased, we will research
the CI and make sure he is not trying to take any of our
money or there's no extra drugs. Make sure nothing else is
on him, again. BAnd then he will write a written statement
with the case agent.

MS. LINDER: Your Honor, may approach?

THE COURT: Yes.
Q. At this time I am going to show you what has been
marked as State's Exhibit 3. If you could look at that. Do

you recognize it?

A, Yes.
Q. How do you recognize it?
A. It looks like an aerial view of the area where we did

the buy and the two streets I just described.

Q. And is that a fair an accurate representatiocn of that
area?
A. Yes.

MS. LINDER: I would seek to have State'g Exhibit 3
admitted.

THE CQURT: Any ogjection from defense?

MS. LINDER: WNo, Your Honor.

THE COURT: It 1s into evidence as State's exhibit and
it is denominated as State's Exﬁibit L. ?

MS. LINDER: Three.
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THE CQURT: Three is intc evidence,
(WHEREUPON, State's Exhibit Number 3 was admitted into
evidence.)
Q. And I am going to ask if you would look at the screen
in front of you. It is also behind you and over here
(pointing). But it is a touch screen in front of you.

Okay. Can you show on this map —- can you tell the
jury what this map is showing?
A. This map isnshowing the aerial view of the two streets
just described and the main street where the target was and
where the CI went to to make a controlled purchase.
Q. And can you using youf finger on the screen kind of
show the jury everything.
A. This is —-- I know this is Poinsett Street down here
(peinting). This is Romney Street u§ top (pointing). This
would be Athens Court (pointing). And this would be the cut
(pointing) .

The CI went down Romney Street, walked down through

Athens Court to the cut and then back towards the dead end

of Romney Street back this way (pointing) where I just put

‘that "X". BAnd that is where he made the controlled purchase

from the target.

Q. And Detective Gill, do you know Vanessa Frayer; do you
recognize her in the courtroom?

A. I do
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Q. And what is she wearing?
A. She is wearing all black. She is sitting at that table
over there next to Mr. King.

MS. LINDER: Beg the court's indulgence.

No further questions. If you could please answer
anything Mr. King may have.

THE COURT: Cross-examination, MrL King.

CROSS~EXAMINATION BY MR. KING OF OFFICER GILL:

0. Good morning. Did you write a report in this case?

Aa. I don't believe I did. I was just -- I wasn'F the case
agent.

Q. You have testified about informants, confidential
informants? .

a, Correct.

Q. And the experience you have had in narcotics and
dealing with informants?

A. Qorrect.

You have had a good deal of experience with that?
Yes.

Informants, they are not police officers; right?

Correct.

c » o @ o

There are occasions where undercover police officers
are used in these operations, right?
A. Yes.

Q. But in this case it was an informant? They are not
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trained or anything, right, other than maybe some briefing
that you give them?

A, Correct.

Q. And you are kind or dealing with I guess maybe kind of
a dirty business, you're kind of -- yoﬁ have kind of got to
deal with some unsavory people in that job; is that right,
when you are dealing with informants sometimes?

A. I mean they are your words. T don't believe that they
are unsavory or —--

0. Well ---

A. It is a dirty job.

0. What I mean is you deal —- when you try to get an
informant you normally don't get —- you are dealing with
someone who may have a criminal record, right? |

A, They Ean, yes.

Q. Often drug addicts themselves?

A. I'm sure they could be, but they could not be as well.
Q. But you're lookiﬁg for that type of person who could go
in and pull this stuff off, right?

A. Yes.

0. So informants you have dealt with in general you have
dealt with some who have criminal records you said?

A. I have dealt with some with criminal records and with
no criminal records. I have dealt with both.

0. And you treat the informants different than police,
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undercover officers?

A. -In what aspect? .
Q. Well, you don't -- you don't really trust the
informants; right?

A, I don't really know how to answer that. I mean how are
you talking about trust? I mean we, yeah, we search them

and stuff. So yes, we are not going to take an informant's

word that they don't have any drugs. But that is for to

{make sure our investigation is done properly.

Q. Right. Right. You said you make them sign some
paperwork right when they become an informant?

A, They have to sign paper- —— I didn't say that; but yes,
they do have to sign ﬁaperwork when they become an
informant.

Q. Promising not to get in any trouble, things like that;
there are promises that they have to agree to?

A. There's a list of rules. I believe there's five or six
roughly outlined. It's the rough rules, correct.

Q. I guess that's if someone violates those rules they
would -- you know, they could be terminated as an informant
and you wouldn't want to deal with them anymore?

A. They’ could be terminated depending on how or:what rule
they broke, yes.

Q. So in additicn to making them sign these promises you

search them before you send these informants out, right?
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A, Yes, we search them before every controlled buy and

after every controlled buy.

Q. And you said that was for to make sure they don't have

any weapons?

A, Correct.

Q. And to make sure they don't have any drugs already on
them?

A, Correct.

Q. And to make sure that they don't hawve any money already

on them?
A. Correct.
Q. And that's because you said because you don't trust

them 100 percent to just take their word for it that they

may have nothing on them?

A. You said that. I said we do it t; help our
investigation to make sure our investigation is done
properly.

Q. And a big part of what you do is writing reports as a

police officer, right?

A. Yes.

0. You document -- try to document whatever you can?

A, Yes.

Q. But you didn't document anything in this case?

A. I wasn't the case agent. There was no néed for me to

write a report being a surveillance and listening to the
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wire.
Q. Is the case agent normally the only person who writes a
report in criminal cases?
A. It doesn't —- it depends. It depends on what the case
is, what other officers saw. There are certain times where
officers can observe things that the case aéent didn't see
or confirm what a CI did or didn't do or what a CI did see
or didn't see.
Q. And in this case you didn't actually -- you weren't
present in this house on this video; you didn't actually
personally observe anything that happened; is that right?
A. Correct. '

MR. KING: That's all the questions I have, Your Honor.

THE COURT: Any redirect, Ms. Linder?

MS. LINDER: No, Your Honor,

THE COURT: You may step down. Any objection to this
witness being excused?

MS. LINDER: None from the State.

THE COURT: Mr. King?

MR. KING: No. I might excuse this witness, Your
Honor.

THE COURT: You are free to leave. Thank you, sir.

THE WITNESS: Thank you, Your Honoxr.

THE COURT: You may call your next witness.

MS. LINDER: Your Honor, there is a State matter that
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discussed with you before we started the trial.

THE COURT: Okay. Very good.- All right. We are going

to recess until 1:30, 1:30 sharp. Once again, dp not
discuss this case amongst yourselves or with anyone else.

There is not anything in the world that you can't look
up on the Google nowadays. And don't look up any of the --
any of the personalities here. Don't lock at doing any
investigation about anything.

Everything that you need to know about this case you
are going to hear in this courtroom straight from the
horse's mouth. So don't look up any law. Don't look
through any independent investigations.

Some of y'all might be familiar with this area Epat we

are talking about. Don't go by and look at it and do any

independent investigation in that regard.

I am going to ask that you be back at 1:30, 1:30 sharp.

And I am going to ask that everyone remains seated as the -
jury exists the courtroom.
{(WHEREUPON, jury exits courtroom 8/12/15, 11:35 a.m.)
THE' COURT: Anything from the State before we recess?
MS. LINDER: Nothing from the State, Judge.

THE COURT: Anything from the defense?

MR. KING: Your Honor, it may be an appropriate time to

ask if Ms. Frayer may remain out on a bond during the rest

of this trial after we break. I think she was in the wrong

-~
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courtroom this morning.

I was a little worried this morning, but she- has always

‘appeared, When she has had to appear, she appears. She

showed up for a status conference. 8She did show up today.

THE COURT: Any objection from the State?

MS. LINDER: Your Honor, I would regquest that she be
taken in. She hasn't initially made all appointmEnts with
Mr. King. She was late today. She is on probation.

She's —— I mean she has a lot of things ~-- a lot of moving
parts right here.

THE COURT: Well, I'm going to allow her to remain out
on bond.

However, you understand that if you don't show up
the trial is going on -- going on without you; do you
understand that?

MS. FRAYER: Yes, sir,

THE CGURT: And do you also understand that you will be
subjected to an additional criminal. prosecution for failure
to appear; do you understand that?

MS. FRAYER: Yes, sir.

THE COURT: Will you show back up at 1:30?

MS. FRAYER: Yes, sir, |

,TﬁE COURT: Will you be 15 minutes early?

MS. FRAYER: Yes, sir.

THE COURT: All right. Very good. I will allow you to
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remain on bond.

MR. KING: Thank you, Your Honor.

THE COURT: We will stand at ease.
(WHEREUPON, recess for lunch 8/12/15, 11:38 a.m.)
(WHEREUPON, resumed trial 8/12/15, 1:31 p.m.)

THE CCURT: Anything from the State before we bring the
Jjury out?

MS. LINDER: Your Honor, i Just wanted to put on the
record that over lunch blake ~-- blake. Over the lunch break
Mr. King reviewed the video input. We wrote down the areas
he thought should be muted. ‘

We actually all went up in his offiée together, went g
through it, every single part of it; and we agree that 7:45
to 12:15 needs to be muted; 13:50 to 14:04; 14:56 to 15:02;
and 15:21 to 15:32. Those are all the times that need to be
muted. We have watched it together and we are in agreement
with all of those itens.

TEE COURT: I like all of the togetherness and
cooperativeness. I like that.

MR. KING: I do agree, Judge, just preserving you have
overruled one objection when the CI is making the phone call
back and we are again just --- '

THE COURT: Okay. And yéu have said it on the record.

MR. KING: Just preserve that on the recoxrd, Judge.

THE COURT: Very good.
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MR. KING: One more. I just have to apolcgilze, Judge.
Said on the record, of the next witness. The next experts
we have a little dispute over what part of the record may
come in.

THE COURT:  Okay.

MR. KING: ©Specifically possession of cocaine base,
three convictions for possession of cocaine base. And I am
arguing that they come in under Rule 609;1. Because it
cafries over a year.

And I believe according to the rule if it is not the
accused, if it is not the defendant, then the State would
have to argue that the probative walue of convicfions are
outﬁeighed by the unfair prejudice under 403 analysis.

THE COURT: Right. What does the State have to say
about that? And this is whose record?

MS. LINDER: The confidential informant.

THE COURT: OQkay.

MS. LINDER: And, Your Honor, we did discuss the
record. And he has a number of impeachment type items as
far as dishonesty in the past ten years; and we agreéd on
all of those magistrate ones that come in.

I would just request that the possession of cocaine
base don't come in as they were all years before this. He
has not been charged or anything.

THE COURT: How long -- how long ago?
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MS. LINDER: The last convic£ioh was two years -- a
little more than two years before this occurred —- or this
buy occurred. THE COURT: Okay. That is certainly within
the ten-year framework. I am-going to allow those in. And
everybody knows that, you know, a confidential informant we
all know that they have difficult backgrounds.

I think it is important for the jury to hear that. 2And
they will give it whatever weight they think is appropriate.

Anything else from anybody?

MS. LINDER: Nothing from the State.

MR. KING:- Thank you.

THE CQURT: We are ready for the jury.

(WHEREUPON, jury enters courtroom_8/12/15, 1:38 p.m.)

THE CQURT: Mr. Foreman, ladies and gentlemen of the
jury, thank you for being here and being here on time. Once
again I ask that you pay very close attention.

The State, you are recognized. Ms. Linder.

MSL‘LINDER: Thank you, Your Hohor. May it please the
court. The State calls Christopher Singleton.

THE COURT: Mr. Singleton, if:you could please come
over here. The clerk wil} direct you around. I am going to
ask that you place your left hand on the Bible and raise
your right hana as the clerk administers the oath.
(WHEREUPCGN, the witness was duly sworn.)

THE COURT: I am going to ask you if you could to have
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a seat in the witness chair. Pull up real close to that

|microphone. Speak loudly, clearly, and slowly in order that

we can hear everything that you -have to say. And let's
start with your full name, please, sir.

THE WITNESS: Christopher B. Singleton.

THE COURT: Thank you, Mr. Singleton.

Ms. Linder, you are recognized.'
DIRECT EﬁAMINBTION BY MS. LINDER OF CHRISTOPHER SINGLETON:
Q. Good afterpoon, Mr. Singleton.
A. Yes, sir. ’
Q. Can you tell the jury a little bit about yourself.

Where are you from?

A. Charleston, South Caroclina.

Q. And how far did you go in school?
Finished.
Finished ...?

High school.

High school?

Yes, ma'am.

Have you done any college?

Trident Tech.

Trident Teéﬁ. Have you evéi served in the military?
Yes, ma'am.

And are you currently in the military?

> o P O PO » 0O p O P

No, out. WNo, ma'am, out.
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You are out?

Yes, ma'am.

Do you receive any disability from the VA?
Yes, ma'am.

Have‘you ever cooperated with law enforcement befecre?

Yes, ma'am.

EO{I’!SD(H!OI‘F‘!O

Have you cooperated with the City of Charleston Police

Department before?

A, Yes, ma'am.

Q. Do you currently have any pending criminal charges?
a. No, ma'am. -

Q. Did you have pending criminal charges when you first

started working with law enforcement?

A. No, ma'am.

o) Were you paid by law-enforcement for your work?

A. No, ‘ma'am.

Q Were they -- did they give you money for YOur time?

MR. KIﬁG: Your Honor, I object to leading.

THE COURT: I will allow her.to ask. "That is a good

guestion.

0. Did they pay you money for when you did work?

Yes.

And do you know why you are here today?

Yes, ma'am.

Lo

And what have I told you is the most important thing
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about you being here today?

A. To be honeét.

0. You working .with the City of Charleston back 6n June
the 13th of 2014%

A. Yes, ma'am.

Q. And who was your contact person; who was your p%rson at

the City if you wanted to talk to scomeone?

A. Officer Engles.

Q. And is he in the courtroom?
A. Yes, ma'am. ’
Q. Can you point him out to the jury?

A. Right there (pointing).

Q. And did you buy drugs back on January —— I'm sorry,
June the 13th of 2012 while you were yorking for the City?
A. Yes, ma'am.

Q. And how much and what type of drugs?

A. I spent $60. I was supposed to get a 60, but it didn't
look liké a 60. .

Q. A 60 of what?

a, Crack cocaine,

Q. Where did you buy it?

A, On —-- I forget the street name. It is by Food Lion
back in there.

Q. Is that West Ashley, Downtown; where is that?

A. Downtown.
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Bnd do you know the person you bought it from?
Yes, ma'am. '
Is she in the courtroom?
Yes, ma‘am.
What is she wearing?
Black. All black.
Where is she sitting?
Right there over there (pointiﬁg).
MS. LINDER: Judge, I would like the record to reflect
that the defendant pointed at the CI. Mr. Singleton pointed
out the defendant.
THE COURT: Very good.
Q. Ckay. We are géing to get into specifics about that
actual day, okay. What happened when you first met with

Engles that day; what did he do?

A. He talked to me. You know, normal routine and all
that.
Q. What is the normal routine?

A. Well, do what we've got to do on your up day. And I
mean I went down Romney Street. I walked around the corner.
Q. Before you went to do the buy -—-

A. Yes, ma'am. .

0. --- did you meet with him and just talk about what was

about to happen?

A. Yes, ma'am. Yes, ma'am.
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Q. Okay. 2And when you talked to him did he -- did he
search you? '
A. Yes, ma'am.
Q. And can you tell me how was his search; was it just
like an occasicnal pat-down, or what.was his search like?
A, He searched, fully searched you; pockets, wallet,
everything on you. Take your shoes off. And he had another
officer, you know, go behind and check me again.
Q. All right. And did they find ---
A, No.

--- anything bad on you?
A. No, ma'am. No, ma'am.
Q. And was this done before the buy or after the buy?
A. Before the buy and after when you come back.
Q. All right. Did he just kind of let you out or did he
give you anything to make the buy?
Yeah, he did.
WWhat did hé give you?
He gave me the money to make the buy.
Did you have anj of your money on you?
No, ma'am. He did not allow me to have money on me.
Did he put anywhere equipment on you at all -—--

Yes, ma'am.

© ¥ o » o p o P

—-—- before -- what did —-- what did he put on you as far

as your understanding goes?
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A. A camera.

Q. A camera?

A, Yes, ma'am.

Q. And when you were meeting with Engles —— take that

back. When you -- the camera was on you?

A. Yes, matam.

0. Have you ever watched a video in my office?

A. Yes, ma'am.
MS. LINDER: And, Your Honor, if I may approach.
THE‘COURT& You may.

Q. At this time I show you what's been marked as State's

Exhibit I és evidence.

Yes,; ma'am.

Do fou can recognize it?
Yes, ma'am. )

How do you recognize it?

My initials.

© P o » o P

" Your initials. And is this the video wewwatched
together in my office?

A. Yes, ma'am.

0. And by initialing it and here today is this a fair and
accurate representation of what happened back on June the
13th of 20147

A, Yes, ma'am, accurate.

MS. LINDER: Your Honor, at this time the State would
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seek to exhibit -- State's Exhibit 1 into evidence and
publish it for the jury.

THE COURT: Any objection from the defense?

MR. KING: Just the objections made before trial,
Judge.

THE COURT:' Okay. Very good. You are protected on the
record. But it is admitted over your. objecticn. And that
is denominated as State's BExhibit ...?

MS. LINDER: State's Exhibit 1, Your Honor.

THE COURT: State's Exhibit 1 is into evidence.
(WHEREUPON, State's Exhibit 1 was admitted into evidence.)

0. All right. And I am going to actually play this right

now.
A. Yes, ma'am.
Q. So I am going to 'sit down. It is going to come up on

the screen in front of you.
A, Yes, ma'am.
0. That screen behind you is pretty clear. And then it is
also going to be over here. So we are just going to kind of
sit quietly. And the clerk is probably going to dim the
lights a little bit so it is easier to see. BAnd I will get
up and address you again after we watch it,. okay?
A. Yes, ma'am.
(WHEREUPON, video played 1:46 p.m.)

MS. LINDER: I would like to go through a little bit of
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what was on the video with you.

A. Yes, ma'am. .

Q. On the video kept hearing things like on Athens, next
street over, dead end. What does all that mean; what are
you saying?

A. Because I am saying things -- letting him know where I
am going at.

Q.' Let who know?
A. Officer Engles,
Q. And why are you telling him where you are going?

A, Becguse I let him know where I am going at in case any
troublerhad come up. Any trouble.

0. All right. And in the house when you say I need 60
what are you talking about?

A. Sixty dollars worth of crack. ’
Q. Worth of crack?

A, Yes, ma'am.

0. énd you are told in the vidéo to go over there, go over
there; and then you said yes, ma'am, yes, ma'am. Who is
telling you to go over?

A. The lady of the house telling me to go over —- move
over there, move over there.

Q. And in there you hear a female voice talk about $60 and

$60. Who is that female who is saying that?

|A. The lady in the courtroom.
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The lady in the courtroom?

Yes, ma'am.

And was she standing or sitting?
Sitting.

She was sitting. And if I'm not getting this right

tell me, but it sounded like you were talking and you said

I'm acting like I'm talking to Mamma. What does that mean?

A,

Q.

A.

Q.
A.
Q.
A,
Q.
A.

I am talking to Officer Engles.

Why would you say Mamma?

That's the way I talk.

That is the way you talk?

Yes, ma'am.

You want people to think you are talking to your mama?
Yeah. ‘ .

And again, why are you talking to Engleé on the phone?

Because he will know where I'm -- my movement, my

awareness, where I'm going at, and where I'm coming from.

Q. So when you crdered up the 60 who did you order from?
A. The young lady in the courtrocm.

Q. And that lady sitting down on the video, who is that?
A. -The young lady sitting in the courtroom.

Q. After you got back with Engles kind of where the video
cut off ---

A. Yes, ma'am.

Q. -—- when you were back with him ---




OO0 1y B W N

NN N R NN
G X O B S 3 % ® 30 0 R B b RS

DIRECT® EXAMINATION BY MS. LINDER OF CHRISTOPHER SINGLETON 77

© p o p o

A. Yes, ma'am.
Q. -—-— and what did you do with the drugs that you
purchased?

A. I handed it to him.

a. And was it $60 worth?

A. It didn't look like $60. But that is what I paid for.
0. Okay. And you handed it to Englés. And did you do
anything else; did you have to give him any change from the

money he gave you?

No, I gave all -- gave the whole $60 out.

pid you —-- who took 6ff the video equipment?

Engles and his partner.

And did you get searched again?

Yes, ma'am.

And what was that search like; how did they do that
search?
A. The saﬁe way he searched me when I get to him, the same

way he took me back and searched me again. Foot, hand,
hands, everything; up shirt.

Q. And when you met with Engles did you —-- did you write a
statement? '

A. Yes, ma'am.

1Q. And what was -— why did you write the statement?

A. That is the rules you have got to write the statement

with everything you do.
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And you wrote a statement for law enforcement that day?
A. Yes, ma'am.

MS. LINDER: Beg the court's indulgence.
Q. Have you ever been in trouble with the law before?
A. Yeah, a while back.
Q. Have you been convicted of some property crimes of
receiving stolen goods, —---

- Yes, ma'an,

—-—-— bad checks?

Have you ever been convicted ---

A

Q

A, Yes, ma'am.
Q

A Yes, ma'am.
Q

~-- a couple of years ago about possession of cocaine

base?

A. Yes, ma'am.

Q. Have you been clean?
A. Yes, ma'am.

Q. Life has been good?
A. Yes, ma'am. For years.

MS. LINDER: Please answer anything the defense may
have.

MR. .KING: .Yes, ma'am,

THE COURT: Yes, sir, you are recognized.

MR. KING: Thank you, Your Honor.

THE COURT: Mr. King.




W00 s v th B W RN e

NONON RN N = o e : -
S O N N G > R~ N 7 S SR R e =~

CROSS-EXAMINATION BY MR. KING OF CHRISTOPHER SINGLETON

79

79

CROSS-EXAMINATION BY MR. KING OF CHRISTOPHER SINGLETON:

Q. Mr. Singleton.

A. Yes, ‘ma'am. 7

Q. Good afterncon. I just want to ask you a few
quesfions,

A, Yes, sir.

Q. Back during this timeframe you said -- you are on

disability. Were you 'working anywhere?

new career path and become an informant; how does that come

A,

© P O ¥ 0O >0 >0 PO PO B

Yes. .

Where did you wofk?

I worked for r&ofing part-time, yérd man.
Did you also get disability?

No, I didn't get it right then.

Part-time as a roofer?

Yes, ma'am -- yes, sir.

Did you make money doing that?

No, they had me as the yard man just cleaning up.
Do you have kids?

Yeah.

Did you have any children to support back then?

No, because my kids are grown up now.

So at, some point back in 2014 you decided. to enter a

|about? -

Not really, no. Met up because my brother had issues
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seven times and then I figured I have got to clean myself
up. And then I talk -- I'met up with Officer Englés and one

of his friends. We got together. And that's how it

‘happened.
Q. Was it your idea?
A. Both of us idea. Not mine. Not.

Q. So May 29th, 2014, I think you signed some paperwork tc

kind of initiate you becoming an informant, right?

A. Yes.
Code name Snakebite; ---
Yes.
-—— is that right?
Yes, sir, that's me.
Did you come up with that one?
Yeah.
Pretty cool name.
Yes; ma'am.
Kind of vicious sounding though, right?
Yes, mé'am.
Snakebite?
Yes, sir.

You made money doing this, didn't you?
Yes, sir. Yes, sir.
It looks like, if I am right on this, you did about 16

times this sort of thing?
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A. Yes, sir.

Q.” And you got paid it look like maybe as low as $£40,

sometimes $60, $80; right?

A, Yes, sir.
Q. And even as high as 150 one time?
A. Yes, sir.

Q. And do you think it is fair to say = I added it up =
$880°7

A, Yeé, sir.

Q. Between May 29th, 2014, -—-

A. Yes, sir.

--- and January 9th, 20157

Yes, §ir.

And you stopped January 9th, 201572

Yes, sir.

Why did you stop?

> o P o ¥ 0

Bécause I'm going to stop for a little while to stop
doing it,” because I was in the mental health court undef
Judge Currie.

Ckay.

Yes.

. S
So you made cleose to 1000 bucks?

Q

A

Q

A. Yaes, sir.
0 In about six months?
A

Yes, sir.
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Q. Did you get any other benefits?

A. No, that is when my disability started'kicking in.
That is why I slowed down.

Q. Your disability kicked in about the time you finished
doing this?

A. Yes, sir. .Yes, sir.

So you had another income coming in at that point?
Yés, sir. Yes, sir. -
Because this could ke a dangerous thing, right?

Yes, sir. ‘

It could be hazardous to your health?

Hazardous, yes, sir.

So it is not something a lot of people might even want
to do?

A. Yes, sir.

Q. You put yourself ocut there -and pecple on the street?
A. Yes, sir.

Q. It could be dangerous. So wlien you were doipq this you
didn't have a lot of money coming in?

A. No, sir,

Q. But you didn't have to pay child support. or anything

like that?

A, No, my kids were grown.
Q. Grown?

A. Yes.
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Q.

You had to pay reént I guess; you have got to live

somewhere?

T o P oo » o p
0]
~J

Yes. Yes, sir. .
Food to eat? . )
Yes, sir.

You weren't using it for drugs or anything?

No, no, I didn't buy any.

Because druds cost money.

'

Yes, sir.

You said you met with the solicitor in preparation for

A. Yes, sir.

0. And how many times did you meet with her?

A. One time.
19. And she has told you to be honest?

a. Yes, she éaid be honest.

Q. ﬁut you have got a record with somé dishenest things on
it, right?

A. Yes, sir. Yes, sir.

Q. Tt was back in 2008 you had a conviction for possession
of cocaine base, right?

A. Yes, sir.

0 Tn 2008 six counts of fraudulent chec¢ks?

a. Yes, sir.

Q , 2009 possession of cocaine base? v
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Yes, sir.

And then in 2009 shoplifting?

Yes, ma'am.

You weren't being honest then, were you?

Yes, I was honest.

>

When you committed the shoplifting?
Yes.

That was honest?

Yes, 'spent my time.

I mean when you were actually shoplifting, --—-
Yeah.

—-=-- gtealing?

Yeah,

That is not honest, is it?

Yeah, I was using it when I was stealing.

O F o PO PO PO PO

And you also got convicted of petty larceny in 2009,
another ~--

Yes, sir.

-—= like stealing?

Yes, sir.

And then in 2012 possession of cocaine base?

Yes, sir.

And then in 2013 receiving stolen goods?

Yes, sir.

© P o p o P o P

And you weren't being honest then when you were
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receiving the stolen goods?
A. ~ Oh, no, but I get my time for it. _
MR. KING: That's all the questions I have, Your Honor.
THE COURT: Aﬂy redirect?
MS. LINDER: No redirect, Your Honor.
THE COURT: All right. B&Any objection to this witness
being excused from the defense?
MR. KING: No, Your Honor.
MS. LINDER: None from the State.
THE COURT: You are free to leave. Thank you, sir.
You may call your next witness.
MS. LINDER: The State calls Detective Sean Engles,
THE CQURT: Yes, sir, if you could come forward and
place your left hand on the Bible and raise your right hand
as the clerk administers the oath.

(WHEREUPON, the witness was duly sworn.)

THE COURT: Have a seat in the witness chair.. Pull up

Ereal close to that microphone. Speak loudly, clearly and

slowly in order that we can hear gverything that you have to
say. And let's start with your full name, please, sir.

THE WITNESS: Sean Engles.

THE COURT: Say that again.

THE WITNESS: Sean Engles.

THE COURT: Spell that last one for us.

THE WITNESS: E-N-G-L-E-S5.
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THE CCURT: Very good. Thank you. Yes, mé'am.

MS. LINDER: Thank you, Your Honor.
DIRECT EXAaMINATION BY MS. LINDER OF SEAN ENGLES:
Q. Detective Engles, can you please tell the jury what is
your occupation.
A. I am a police officer. I am a narcotics detective with
the Charleston Police Department.
Q. And how long have you been employed by the Charleston
Police Department?
A. Over eight years.
Q. And what do your duties include with CPD and with the
narcotics unit?
A, I investigate narcotics-related cffenses, whether they
come in as complaints or through our own proactive investi-
gations. I deal with informants. I deal with undercover
officers. Occasicnally I will supervise operations. But
quite frequently I manage operations., And a part of that is
developing arrest warrants and search warrants.
Q. And can you tell the jury a little bit about your
education and your training and your experience?
Aa. Sc I'm about two-thirds of the way through my master's
degree with the Citadel. I graduated with a business degree
from the University of Maryland. 2007 I graduated the
Criminal Justice Academy in South Carolina in Columbia with

honors.
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I have undergone countless hours of training related to
tactics; surveillance, informant management, a two-week
school with the DEA, the Drug Enforcement Administration.

Q. ﬁere you workinq,back on June the 13th of 20147

A. Yes. |

Q. And were you involved at all with this case, the State
versus Vanessa Frayer back on that day?

A. Yes, I was the case agent'for this case.

Q. And as the case agent that-day what was the objective
that day?

A. We had the Police Department in general was aware of

| several recent incidents in a specific area of downtown. So

to develop information and help the other investigators out
we decided to conduct a narcotics operation in that area.
So developed an operation utilizing one of the

informants who I managed and deployed him out into that

-jarea.

Q. And the jufy has already hearé'some testimony. Can you :
tell them exactly what a controlled buy is.
A. A controlled buy is a -~ a controlled buy of narcotics
is a purchase of narcotics where law enforcement has a hand
and a level of control in the operation.

In this case and in most cases we provide the funds for
the purchase. -We are able to document the purchase using

some sophisticated technology, video camera that records the
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transaction.

. And when the narcotics are purchased then the person
purchasing the narcotics, whether it 1s an undercover
officer or an informant, brings those back to the case agent
so that we are able to log them properly and submit them
into evidence.

Q. And on this buy in particular back on June the 13th
where was this buy conducted?

A. Poinsett Street towards the dead end.

Q. And that is here in Charleston County?

A. Yes, it is. ,

Q; And as the agent preparipg and planning all of this why
did you decide to use a confidential informant instead of an
undercover officer?

A. Confidential informants have a lot of benefits. A lot
of times they are more familiar with the area as opposed to
an undercover cofficer jou might be a new face and might draw
some suspicion from people in a certain -- on a block or in
a neighborhood that are very familiar with one ancther. So
the informant pro&ides that access intoc those areas.

Q. Let's talk about the CI that was involved in this case,
Mr. Singleton. Or he goes by the nickname Snakebite, ﬁell,

the nickname with you?

A, Yes.

o. Can you kind of explain your relationship with him and
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if you can do that for the Jjury.

A. Yes. Snakebite was a very active informant with us.
And he assisted in numerous investigations of a similar
nature déing contreol buys. _

He haslalways been rel;able. When I have dealt with
him he has always been responsive to our instruction. &and
he has been effective in conductiné these operations.

Everything that we later review on the video 'has been
consistent with the statemenpé he gives us after the buys.
And ‘

0. Now he had talked to Mr. King and gotten into him with
this. Was he a paid informant or did he have pending
charges with him?

A. He was a paid informant.

Q. Bnd did you pay him only if he produced, only if be
brought you back drugs; is that the only time you paid him?
A. No, we had some incidents where there weére attempted
buys and for whatever reason the buy didn't happen. So
Snakebite came back to me. He gave me the money and said I
éouldn't buy today. And I would still pay him at the end of
the day. ]

Q. * And generally speaking with CI's in general do you pay
them for intel --—-

A, Yes.

Q. -—— on occasions?
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A. Yes. If they are -- if we are able to kiﬁd of run with
that intelligence, the information they give us, and develop
some -—~ gor verify its credibility, vyeah, we pay him for
that.

Q. All right. 8o back on the 13th once you kind of ironed
out some of the basics about what your plans were that day -
you have already talked about the location and everything -

who else gets involved with the buy aside from just you and

the CI?
A. So we have a -— our narcotics unit we have several
members. And I will -- if I am organizing a buy I will

alert everyone else hey I have a buy, come meet me and the
informant at this location at this time.

So then everyone will -- the unit will show up. I will
let them know kind of the course of where the investigation
is going, the location.

They will become familiar with what the informant looks
like. And I will identify whether or not we have a specific
target in mind, how much money the informant is going to be
buying worth of drugs, what kind of drugs. As many
specifics as I know at the time I will relay to my team
members.

Additionally we have a uniform officer who assists us
with these —- with these operationsL And we also go over

some safety considerations in the event that an officer is
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compromised in a way that is dangerous or if the informant
somehow gets into some kind of altercation or gets into
trouble.- ' 3

Q. Do you give'thé informant specific instructions .on what
to do or what not to do when they are out making a buy or
attempting to make a purchase?

A. Yes. ’

Q. What instructions do you give?

A, So I will provide them with the money and Irwill ~=- I
will tell the informant to continually keep us updated as to
their location."Because we have a -- we have am audio
monitoring syste@, but we are not‘able to do allive view.

After —-- like the video like you saw, it is something
that is ‘viewed after the fact. So Ilask-the"informant to
give us update as to their location, tell us any pertinent
information such as specificipeople or houses that they have
come across while they are out deployed. -

I give them instruction as-to if they were to become in
trouble if they are able to just éall my cell phone and we
will taik abouﬁ it; or if it is an urgent matter I ask them
to say help heélp and through the live audio feed I have at
that point the officers, narcotics, andkthe uni.formed

officers, would go in and take action to ensure that CI's

safety. I also -—--

0. Ch, go ahead.
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A. I'm sorry. So also I instruct the infofmant to after

the transaction is made just proceed directly back to me and

|once they reach me then I will take the drugs from them.

Q. | Before you send the informant out to do the buy do you
search the informant?

A. Yes, thoroughly.

Q. Can you describe that search.

A. It is a very thorough search. I ask them to open‘the
webs of their fingers, open their mouth. I will take their
shoes off, feel thei; feet, feel their socks, in and out of
pockets, deep into the waistline. A very thorough search.
0. And what are you —-- what is the purpose of you doing
that search?

A. Wel;, we want to make sure that the informant or the
berson that we are sending in to conduct this transaction is
not in possession of any weapons or in position of any drugs
that would compromise the investigation.

0. Now when you -— after you search the CI what do you
leave him with aside from his clothing?

A. _ I would give the informant the money to make the buy
and I will make sure that they don't ﬁave any money on them
that they have brought. So, you know, if they show up with
$20 in their wallet I will put $20 in my glove box until the
deal is over with, and as we part ways I will give them

their money back.
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Q. And do you give them anything to maintain communication
with you?
A. Yes, the informant is also given the audio monitoring

device. And then we also outfit them with a camera sc¢ that

i

we can later view the transaction.

Q. Okay. So you search him, everyone has their duties,
the CI knows -the objective; what happens next kind of when
you break; what happens next?

A. So I will have given assignments to the other officers
in my unit and then the patrol officers what we will

generally do is form a parameter out of site but still close

‘'enough to respond in the event of an emergency.

Sq we will have this perimeter around the informant.
And then I will take the informant to an area where I can
insert them or drob them off without them being seen so it
appears as if they are just walking up into the area.
0. A@d where did you drop him off that 'day?
A, It was Enston ijeet. It was west of -- northwest of
King and Simons. A couple of blocks. _
Q. 2ll right. And can yoﬁ explain where the CI went that
day?- -
A, Yes, the CI came down —- is it coming up on the map?
0. I-will. Okay. I'm sorry (map scrolling}. All right.
I will hold it here. Go ahead.

A. My finger will make a mark?
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Q. Yes.
A. Okay. BSo the CI came down on to Simmons Street, walked

to King Street, turned onto Romney Street, came down Athens
Court, and then hltimately came down this cut before
reaching Poinsett Street and coming to a house on the south
side of Poinsett Street.
Q. Did the informant end up buying drugs that day?
A, Yes.
Q. What happened after he bought the drugs; where did he
go?
A. He came back to me, and I was parked near that-same
location where he was dropped off.
Q. How much drugs did he buy?
A. Sixﬁy dollars worth of crack cocaine.
Q. And after he brought everything back to you what did
you do with the drugs?
b. When I —- when I received them from the informant we
went back to the staging area. Which basically there is the
drop-off point and then there is the staging area where we
can assemble and not have to worry about anyone watching our
actions.

But so we go back to the staging area and I looked at
it and it looked consistent ﬁith'—- from my experience to be
crack'cocaine, cocaine bhase. -

And then I have a field test which is a chemical
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solution and an eye dropper. And so I took a sample from
the rock, the cocaine base. And I used the eyedropper. And
our indicator is that that sqbstanCe turns a bright blue,
which occurred. So I knew it was going to be a narcotic.

Q. S0 when he returns and you did that with the drugs what
else happened at the briefing-location then?

A. Sc the units, the other officers, will all reassemble.

We will make sure that everyone knows the bperation went

§

smeothly.

And then I will conduct a seafch of the informant. In

ny cases I will conduct a secondary search. I will then

have a meeting with the informant and allow him to prepare a

statement.

Q. In this case did the informant write a statement?
A. Yes.

Q. Tpeh you searched the ihfqrmént, Mr. Singleton, the

secondary time did he have anything on his person that he
was not supposed to?

a. No.

Q. Why do you take a written statement from someone right
after things'happen?'

A. After something happens it is the point where it
freshest in their mind. That is the primary reason.

Q. With the drugs after you field tested them what did you

do with them?
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A. OQur procedure is to take them back to the police
department where we have an evidence drop beox. So that-
evidence the cocaine base is sealed and initialed so that it
is obvious that it can't be tampered with. Then it is
placed in this lockbox where only the evidence custodian can
access it. Where after that it goes to the lab for
analysis. ‘

MS. LINDER: May I approach?

THE COURT: You may.

10Q. _)At this time I am going to show you what's been marked

as State's Exhibit 4. Will you look at this. Do you
recognize it?
A. Yes.

Q. How do you recognize it?

1A, Well, I put my own initial on it. This is the sealed

|bag that I was talking about that I placed into evidence.

Q. And did those drugs remain in your sole care, custody,
and control from the time you received them from the
informant until they went to evidence?

A. Yes.

Q. And do those appear to be in substantially the same
condition?

A, They do.

c. Do you see the person in the courtroom today who sold

drugs kack on June the 13th, 20147
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a, I do.
Q. And where is she?
A. She is at the defense table in the middle.

MS. LINDER: I have no further questions for this
witness. If you can please answer anything that the defense
may have.

THE COURT: Mr. King, you are recognized.

MR. KING: Thank you.

CROSS-EXAMINATION BY MR. KING OF SEAN ENGLES:
Q. Mr. Engles, how are you doing? Just a few questions

for you. You said you had been an officer for eight years

maybe over eight years.

A. Yes,

Q. Has that been in narcotics?

A. No.

Q. “You have spent time dealing with CI's durfng your

employment there at the Police Department?

A. Yes, I have been with the narcotics unit for over three

years now.

Q. And when you are dealiné with informants sometimes jou

are dealing with people who have criminal records, right?

A, Yes. \
Q Sometimes people who are drug addicts? ‘

A. Yes.

Q Ex-cons; sometimes I guess even current criminals,
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right; I guess there's been some CI who maywhave committed
some crime while they were an active CI in your experience?
A. Yes, that had occurred.

0. So you are dealing with in general with sometimes

pecple who are not always upstanding citizens, let's put it

that way?

A. Some of them are not. Some of them are.

Q. And I guess sometimes in this business that is
necessary though, right; you would -- you wouldn't go to the

upper-class suburban neighborhood in Charleston and somebody
with a good job and get them to be a CI, right; you usually
are going to get someone who has some --- N
A. That - that is incorrect. I would love to have a CI
from that demographic if they were able to give me access to
narcotics. That is -- that is what I investigate,

Q. Yeah, it would be the same problem as I guess the
undercover cop, right, you need someone who is familiar with
the area and, you know, wouldn't be immediately recognized
as a golice officer; right?

A. I'm soriy, can you just rephrase that. I'm not
understanding what you're asking.

Q. I guess what I'm saying is -- the same re@sons you
wouldn't use -- you want to use somebody who is familiar
with the area they are going to; generally, right?

A. Yes, that is ideal.
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Q. And someone who wouldn't stand cut?
A, Yes.
Q. Someone who was able to interact with people who sell

drugs, fight?

A, Yes.

Q. This was referred to as a controlled buy, right?

A. This type of incident, yes, this was a controlled buy.
Q. That's because you try to control -- you try to @ontrol
all aspects that you can, right?

A. - That's right. Yes.

0. You wire him up with you said sophisticated audio and

| video equipment? .

A. Yes.

Q. Now you mentioned undercover officers versus
confidential informants. I guess all things being equal you
would prefer to use an undercover officer, wouldn't you?

A. Yes.

Q. If that person could get in and not be recognized and
get it done, right?

A. All other things being equal, yes.

Q. Because when you are dealing with informants you are
dealing with people that you could have some trust problems
with? What I mean by that is you search him, ---

A. Yes.

1. -—- right? 2And you search him -- I don't know if at
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some point in the past maybe somebody had éome-drugs on
them, but you search him to make sure he doesn't have drugs

already on him?

A. Yes.
0. It is not a strip search?
A, It is not a strip search.

Q. -.Like if somebody goes to jail for drugs they are going
to strip them down and do a complete strip search, right?

A. Yes.

Q. So the search you did, it could have been more
thorough; right, it probably could have been a more thorough
search than what you did?

A. A complete strip search would have-been more thorough
than what I did.

Q. You had mentioned that he was paid even though he

didn't bring back drugs, right?

A. Yes.’
0. That was only one time though, wasn't it?
A, I would have to see —-- or obtain a document. I don't

recall exactly many times that was.

MR. XING: May I approach, Your Honor?

THE CQURT: Yes, you may.
Q. I am just going to show you‘that is Exhibit I.
A, Thank you.

If that refreshes your memory. Let me ask this: You
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wouldn't have worked with him if he kept coming back over

and over aqain with no drugs; you wouldn't have worked with
him very long?

A. That's probably true.

Q. And can you ;onfirm there that I guess out of 16 times
there was once that he didn't bring back drugs?

A. Yes, that's right.

Q. aAnd that was the fourfh out of the 167

A. Yes, the —- well, the first -- the first line item is
not a buy.

Q. That's right. It is 15. I am counting the debrief.
So a third time out of fifteen?

A, Yes.

Q. Let's talk a minute about what you do, about your job.
You find evidence, right; I guess we will start there. It
is a part of your job is to find evidence to bring to court,
right?

Yes.

The more evidence you have the better?

Yes.

The better for your case, right?

Yes.

Now: as part of this contrdlled buy you provide the
informant with funds, with money; right?

\

A, Yes.
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A,
Q.
A. That's right.
Q.
A,
Q.

Q. It is not his own money; it is official money that has
to be kept track of, right?

A. Yes.

Q. You photocopy that money, ---

A. Yes. -

Q. -—= right? And that was provided in discovery that
came here. So you would know the serial numbers on the
money, that $60; right?

A. Yes, and I just want to make clear that it is regular
money just -that it is tracked. It is not special ---

Q. Right, it is not special money.

A, It is not special money.

0. But you could identify that money if you saw it?

A. Yes.

Q. For example in Ms. Frayer had been arrested and had
that $60 on her you would have been able to identify

that ---
—--- by referring back to ycur photocopy ---

~--- and your paperwork that you have documented?

Yes.

But in this case that is not --- well, you could have
in this sitwnation went into the house and then just tried to

arrest Ms. Frayer, right; and that's what you call the
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buy-bust?
A. Yeah, a buy-bust would have been if at the point of the

transaction that the police stormed in and took down the

drug dealer.

Q. Is that sometimes done, buy-bust as opposed to a buy-
walk?
A; Sometimes, but less frequentlyt'

Q. And there is one benefit to that, right; on a buy-bust

you go in and you know'exactly who the personAis, right; no

question about an identification or anything; you have got

the pérson there, right?
A. That is one of the benefits despite the many drawbacks.

Q. And another one would be, you know, presumably it would

have the marked money on them?

A. Yes.
Q. and that would be evidence yoﬁ could present in
court —--—-—

A, You are right.

0. -—-- when it came to trial? But you don't have that in

this case? ~

A. Né, we don't,

Q. And you testified about, you know, Ms. Frayer sold
drugs. But you are not present inside 6f that house, right?
A. I was not there.

Q. You are just -- are you listening in to the audic while




104

L= - - B = N O T I

wn £ L [ — [~ (Y= oG ~] wn -9 [#% ] — o

CROSS-EXAMINATION BY MR. KING OF SEAN ENGLES ’ 104

this is going on?

A. I am, yes.

Q. And you are back at the staging location waitianthere?
A. No, I am in the parameter capacity where I am not at
the staging area. I am within a reactionary distance in

case something were to happen.

0. But you didn't personally observe what went on in that
house?

A No, not until the video.

Q. You don't know any more than we do about -- we have

seen the video. You don't know anything more than we do
about what went on inside of that house?

a. . That is accurate.

Q. So the informant comes back and he hands you what you
believed to be drugs, crack cocaine?

A. Yes.

Q. And you noted in your supplemental report you do a
field fest and you noted it was point-four grams?

A. Yes.

Q. And you didn't arrest anyone that day back in June
2014, right; you didn't arrest anybody at that time, it was
almost three months later?

A, Correct.

Q. The warrant wasn't even drafted until almost- three

months later; is that right?
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A. Yes.

Q. . And again, you didn't recover any marked money from Ms.
Frayer? ‘

A, No.

MR. KING: That's all the gquestions. -

THE COURT: any rediéect?

MS. LINDER: No redirect. -

THE COQURT: You may step down.

You may call your next witness.

MR. MAYNOR: The State calls Linda Wilson. -

THE COURT: Yes, ma'am, - please come\forward. Follow
the clerk's instructions.. I am going to ask you to come

behind. Place your left hand on the Bible and raise your

1right hand as the clerk administexrs the oath.

(WHEREUPON, the witness was duly sworn,)

THE COURT: Have a seat in the witness chair. Pull up
real cloée to that microphone. Speak loudly, clearly, and
slowly in order that we can hear everything that you have to
say- And let's start with your full name, please, ma'am.

THE WITNESS: Linda Wilson.

THE COURT: Very good. Yes, sir.

DIRECT EXAMINATION BY MR. MAYNOR OF LINDA WILSON:

0. Good afternoon, Ms. Wilson. !
A. Hi.
Q. Can you turn and tell the jury where you are presently
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employed.
A. I work at the City of Charleston Police Department,
evidence division,

How long have you been with the City?

A little over six years.

Q

A

Q. What is your position?

A Evidence technician.

Q And what are the duties of an evidence technician?

A What I do I take in evidence. I secure it in our
evidence control room. And I maintain the chain of ewvidence

for each piece of evidence that comes in.

Q. So I guess more specifically how do you receive that
evidence? ¢
A. I come in early in the mornings and I receive it from

our mailbox, locked mailbox, secured lock. Aand that's how I
bring it in. Or either the officers hand it to us during
the day.

0. Generally an officer would place the evidence in that
secured lockbox?

Yes, sir.

And can just anybody access that evidence lock box?

Not just anvybody. ‘

Who can access that?

Myself and my supervisor and my éoworker.

© PP o Pr o ¥

How .i8 it secured?
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A. It is padded. It is locked.

Q. On June 16th, 2014, did you receive evidence from
Detective Engles?

A. Yes, ma'am.

Q. Was that evidence regarding this case, the State v.
Vanessa Frayer?

A. Yes, sir.

Q. And‘where were those items, in this case, where were
they dropped off?

&, They were dropped off in the mailbox.

0. Ohce Officer Engles dropped that off could he retrieve

it back?

A, ﬁo,‘sir.

Q. And who has the ability to retrieve those items?
A. Myself, my supervisor and coworker.

MR. KING: Your Honor, may I approach the witness?

THE COURT: You may. '
Q. I am going to hand you what hasi been marked as State's
Exhibit 4. Do you recognize this?
A, Yes, sir.
Q. And what is that? |
A. This is the evidence which the voucher says is cocainé.
And it was evidence that Detective Engles turned in Juhe thé

16th, 2014.

Q. Is that in the same or substantially similar condition




108

L'~ JRN-"- R . MY T~V 7% S X SN

[ % TR ] [ ] [N T N T r— T U — p—
oh K [ (8 — (=T s =) ~3 (=, L9, ] - (¥ 30 — (]

DIRECT EXAMINATION BY MR. BANER OF LINDA WILSON 108

as the first time you saw it?

A. Yes; sir.

Q. And who did you say -- whose name is on there that you
submitted- it to you -- or to the lockbox?

A. Detective Engles,

Q. Detective Engles. And then can you tell me who
received it from evidence from Engles?

A. From me I received it from the mailbox on June 1l6th,

2014, about 6:16 that morning.

Q. And after that was logged in where was the evidence
placed?
A. It was placed in our secure evidence room until the lab

came and signed it out.

Q. And does a courier come and sign it out?
A, Yes, sir.
Q. Can you tell me the name of the individual who handled

that evidence next?

A. That was Susan Payne.
MR. KING: Court's indulgence for one moment?
‘THE COURT: Yes,.

MR, KING: Ms. Wilson, thank-you. Would you answer any

‘|guestions Mr. King has.

THE WITNESS: Yes, sir.
MR. KING: I have no questions for this witness.

THE COURT: You may step down and you may be exXcused.
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Thank you; ma'am.

You may call your next witness.

THE COURT: Yes, ma'am. Please come forward. Follow
the clerk's instructions on how to get to the witness stand
there. Place your left hand on the Bible and raise your
right hand as the clerk administers the oath.

(WHEREUPON, the witness was duly sworn.)

THE COURT: Pull up real close to that microphone.
Speak loh@ly, clearly and slowly in order that we can year
everything that you have to say. And let's start with your
full name, please, ma'am.

THE WITNESS: It is Susan Murray Payne.

THE CQURT: Very good.

DIRECT EXAMINATION BY MR. MAYNOR OF SUSAN PAYNE:
Q. Good afternoon, Ms. Payne. Can you tell the jury

-iwhere you are presently employed.

The City of Charlestcn Police‘Department.

How‘long have you been working with the City?

Ten years.

What is your position?

I am loans administrator and evidence custodian for the
forensic services division.

Q. As the evidence custodian can you .explain your duties.,

A. Yes, sir. I am responsible for picking up evidence and

delivering it to the different disciplines for testing.
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Q. And did you have any involvement with this case on June
16th, 20147

aA. Yes, sir.

9. Can you explain that.

A, Yes, sir. I went to the station to pick up evidence

i

from our evidence room and then I brought it to our lab for
testing. .
Q. And what item was it that you picked up? )
A. It was a plastic bag with rock-like substance.
MR. MAYNOR: May I approach the witness, Your Honor?
THE COURT: You may.
0. I am going to hand you what's been marked as State's

Exhibit 4. Would you take a look at that. Do you recognize

that?

A. Yes, sir.

Q. Is that that same evidence?

A. Yes, ma'am.

Q. And when did you first see it?

A. on June 16th of 2004 —-— or 2014, Excuse me.

Q. Is that in the same condition or substanpially similar

condition as when you saw it the first time?

A. . Yes, sir. !

Q. Anq per the Charleston Police Department's procedure
what did you do when you cbecked cut this evidepce?

A. I made sure it was sealed and initialed and that the
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description matched what was actually in the evidence bag.
Q. Now is there a way to determine who you received that
item from, who the last person was?

A. Yes, the chain of custody.

Q. And what was their name?
A. It was Linda Wilson.
'Q. And can you tell me who retrieved the evidence from the

vault that you placed in there -- did you place that

evidence in -- what did you do with the evidence once you
had it?
Al I entered it into our database system and then I placed

ip into the safe in the lab.
Q; ‘ Is there a way to identify on that evidence who picked
it up after you?
A. Yes, sir.
o} What was her -- what was their name?
A. Ashley Earl.
0 Thank you. Answer any questions Mr. King has.
THE COURT: ﬁr. King, you are recognized.
Cross-examination.
MR. KING; No questions, Your Honor.
THE COURT: You may step down, and you may be excused.
Call your next witness.
MR.‘MAYNOR: The State calls Ashley Earl.

THE COURT: Yes, ma'am. Please come forward and follow
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the clerk's instructions there. Place your left hand on the
Bible and raise your right hand as the clerk administers the
cath. |

(WHEREUPCN, the witness was duly sworn.)

THE COURT: Hawve a seat in the witness chair. I am
going to ask you to speak loudly, clearly and slowly in
order that we can hear everything that you have to say. And
let's start with your full name, please, ma'am.

THE WITNESS: Ashley Carr Earl.

THE COURT: Thank you.

DIRECT EXAMINATION BY MR. MAYNOR OF ASHLEY EARL:

Q. Good afterncon, Ms. Earl. Can you tell us what you do.-
A. I am an associate criminalist for the Charleston Police-
Department. -

Were you working in June 2014 for them?

Yes,

How long have you been employed there?

I have been working with them since November of 2012.

Can you explain a little bit about the position?

> o p o o

Yes, I do controlled .substances analysis for the
Charleston Police Department. Evidence will come in that
has been submitted to be tested for the presence of a
controlled substance, and I will perform different types of
tests in order to determine what-it is.

Q. Could you explain to the jury what type of training or
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education you have.
A Yes, I have a bachelér's of science in biology from
Winthrop University. I have also goﬁe through the
Charleston Police Department Forensic Services Training
Program which is a mentoring program as well as clasées and
a type of course that you have to follow through in order to
become proficiépt.

I take yearly proficiency tests. And this is 21l-in
accordance with our lab guidelines because we are a
nationally accredited lab. So it all falls within the

guidelines of that.

Q0. And as part of your job do you chemically analyze

substances to determine whether they are narcotics or not

narcotics?

A. Yes.

Q. How many times would you say you have done that in your
career?

A. Today I have done almost 2,000 cases.

Q. And have you determined in scme of these same tests

whether or not something is cocaine based?

A. Yes.
Q. How many times would you say you have done that?
A. Our program doesn't allow to track as far as what

number of samples we have used to determine what it is, but

I would say that cocaine base is one of our more common
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substances that we get in. And I do perform the tests

weekly.

Q. Are these tests part of your regular activity with your
1job? /

A. Yes.

Q. And what kind of equipment would you use in your lab?

A, We have balances that we use weighing the items. We do

color tests to help determine what the item it. We also
have an FTIR which is a fourier transform infrared y
spectratrascopy machine.

It shoots an infrared beam at the substance and is able

to reach across different wavelengths and is able to give it

|the chemical footprint of what it is.

We also use a GCMS which is a gas chromatography-mass
spectrometer. And that -- that substance is put into a
liquid and it is shot into it. It kind of separates all of
the compounds. We are able to see exactly what is in there
and again read the results to known libraries in order to do '
matches.

Q. If vou took these different types of test and these —-
this equipment collectively how precise or accurate would
you say it is when you test for the whether an item is in
fact narcotic or cocaine base? |

A. It is very precise. It is ablg to tell you if it is or

not. There is no question.
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Now have you been admitted as an expert before?
Yes, I have.

And have you testified in court before?

Yes.

How many times have you testified?

> o » o B o

I have testified once as an expert witness and then
énother time just as a chain of custody issue.

MR. MAYNOR: Your Honor, at thié timé the State would
move to have Ms. Earl be declared as an expert in the field
of drug analysis.

THE COURT: Any query with regard to her
qualifications? '

MS. LINDER: No, Your Honor. I have no objection.

THE COURT: All right. Mr. PForeman, ladies and
gentlemen of the jury, ordinarily a witness can only testify
as to things they see, hear, and feel and perceive directly:;
however an expert witness is an exception to that, and if I
gualify -her as an expert she can testify in her field of
expertise.’

And because of her education, training or experience in
a particular field, she is not only allowed to testify as to

what she saw, heard, and felt, but render opinions in that

larea of expertise.l

The fact that she is an expert doesn't mean that you

have to believe what she has to say just by virtue of the
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fact that she is an expert. You evaluate it just like you
would any other testimony.
fes, sir. And she is so qualified.
Q. Thank you, Ms., Earl. As a result of completing your
drug analysis do you generate any sort of records or report?
A. - Yes, we generate a lab report.
Q. Did you do a report for this case?
L. Yes, I did.
MR. MAYNOR: May I approach the witness, Your Honor?
THﬁ COURT: You may.
Q. I am gOing'to hand you what has been markedlas State's

Exhibit 2. Do you recognize that?

A. Yes, I do.

Q. What is that?

A. This is the lab report I generated for £his case.
Q. And you prepared that?

A. Yes, I did.

Q. And when did you do that?

A. I prépared the report on June 18th, 2014,

Q. And was that signed by you?

A. Yes, it is.

Q. Is that a fair and accurate répfesentation of that
document as you —- when you generated it?

A. Yes.

MR. MAYNOR: Your Honor, the State would seek to submit
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State's Exhibit 2 into evidencg and publish to the jury if
we may.
THE COURT: Any objection:with regard to this document?
MR. KING: No objection, Your|Honor.
THE COURT: All right. It is in evidence without

objection from the State. And this is known as State's

/

Exhibit ...?
MR. MAYNOR: Number 2.
THE COQURT: Number 2 is into evidence.:

(WHEREUPON, State's Exhibit Number 2 was admitted into

evidence.)

MR. MAYNOR: Permission to publish?

THE COURT: Yes. -Just wait one moment while we get
that -- there we go.
0. It may be a little difficult to see. I will see if I
can (adjusting ELMO).
Q0. Can you tell us what is on this report?.
A. Yes, at the top of the repbrt there is the lab number.
As well as on the other side of the top on the right-hand
side is the case number assigned by the Police Department.

It has the date published. It has the date it was -
submitted to our laboratory. If you look on -~ under the
line it has all of the evidence that was in that case, which
was one item. It has the description of the evidence. And

then the results as well as the methods used.




118

DIRECT EXAMINATION BY MR. BANER OF ASHLEY EARL . 118

D

Q. Thank you.

2 MR. MAYNOR: May I approach the witness, Your Honor?
3 THE COURT: You may.

4 |Q. I am going to hand you something else in conjunction
5 |with what is on that screen. Do you recognize this?

6 |A. Yes, I do.

7 1Q. What is that?

8 |A. This is the item that was submitted into the case.

9 |0Q. And how can you tell that?

10 |a. It has on the outside of the plastic bag I have written
11 [the lab number, the weight, and my initials on the items.
12 |So I am able to tell that this is the case I analyzed.

MR. MAYNOR: Your Honor, at this time -- is that —-

Pt
[F% ]

14 |excuse me.
15 |o. Is that, right there in your hand, does that appear to
16 |be in substantially the same condition as it was when you

17 |first retrieved it?

18 {Aa. Yes.

19 MR. MAYNOR: Your Honor, at this time we would like to
20 |offer State's Exhibit 4 into evidence.

21 THE COURT: Any Objection from defense?

22 MR. KING: No, Your Hocnor.

23 THE COURT: State's Exhibit 4 is into evidence without
24 |objection from defense.

25 (WHEREUPON, State’s Exhibit Number 4 was admitted into
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evidence.)
Q. Ms. Earl, can you tell us if that item has been

tampered with in any way?

A. It does not appéar to be.

Q. And can you tell us how you know that; is that -- do
those items in that bag match the items in this report?

A. Yes, it does. It has the same weight as the one item
in this report. There was only one item that was submitted
to our lab for this case. This is the only item. And like
I said, it has been labeled with the lab case number as well
as the weight and my initials.

Q. What was the welght?

|A. The weight is point-two-five grams.

0. What was the outcome of your test?

A, The outcome of my test was that this contained cocaine
base.

Q. And from those tests were you able to form an expert

opinion as'to what was that exhibit?

A, Yes.
0. What was your opinicn?
A. My eéxpert opinion was that this substance in here is

point-two-five grams of cocaine base.

0. Ms. Earl, thank you very much. Answer.any questions
that Mr. King has.

A. All right. Thank you.
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Q. Thank you.

THE COURT: Mr. King, you are recognized.

MR. KING: I have no guestions, Your Honor.

. THE. COURT: You may step down. And you may be excused.

You may call your next witness.

MS. LINDER: The State rests.

THE COURT: Mr. Foreman, ladies and gentlemen of the
jury, at this juncture we are required to take up matters of
law outside of your presence. I am going to ask that you
return to the jury room. Do not discuss the case.

Everyone remain seated as the jury exits the courtroom.
(WHEREUPON, jury exits courtrocom 8/12/15, 3:06 p.m.)

THE COURT: Glad to hear motions at ﬁhis time.

MR. KING: Your Honor, at this time the defense would
make a motion for a directed verdict.

THE COURT: Okay. I will be glad to hear the State's
response.

MR. MAYNOR; Your Honor, the State's response would be
that in the light most favorable the court should 'consider
obviously in the light most favorable to the State the
existence or nonexistence of the evidence that we have heard
today and not so much the weight.

I would submit to you that this evidence we have heard
today does not support a directed wverdict. BAnd mostly

because we have heard from two Charleston police officers
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who both were able tolidentify the defendant, they were able
to identify that there was in fact a controlled purchase of
drugs in the area and on Poinsett Street within the County
of Charleston.

And we also heard evidence and testimony from a
confidential informant Mr. Singleton who was able to also
identify the defendant and tell us about presenting $60 in
pre-recorded currency to the defendant in exchange for
drugs. Those drugs were handed off by Detective Engles to
the Charleston Police Department's evidence custodian. She
transferred those drugs to the courier who in fact got them
to the lab and they were tested and came back positive for
cocaine base. So wve would-ask that you deny any motion for
a directed verdict.

THE COURT: It does appear to be a question of fact for
the jury. I deny the motion for directed verdict. However,
you are pfotected on the record.

"Ms. Frayer, I am going to ask you to stand and raise

your right hand as the clerk administers the oath.

(WHEREUPON, Ms. Frayer was duly sworn.)

THE COURT: Ms. Frayer, how are you doing —-- you can
put your hand down. How are you doing today?

MS. FRAYER: Fine.
THE COURT: All right. At this time I am going to

explain to you certain of your rights. If you do not
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understand anything I say, please lét me know. If you want
me to explain anything in more detail, let me know and I
will be happy to do that. Do you understand?

MS. FRAYER: Yes, sir.

THE COURT: All right. We have now reached the stage
in the trial where you may present your defense. You have
the right to claim the protections given toc you by the Fifth
Amendment to the Constitution of the United States of
America.

This amendment states in relevant part no person shall
be compelled in any criminal case to be a witness against
him or he;selﬁ.

This means that you cannot be required to testify in
this case. You have the right to testify on your own
behalf; hdéwever, no one can make you testify. This is a
personal right and no one can waive this right except you.

If you decide to testify you will be subject to the
same rules that govern other witnesses and you may be
examined and cross-examined on any relevant issue in this
case.

In addition if you have any coavictions involving
aishonesty or false statements or for crimes punishable by
imprisonment for more than one year this court determines
that the probative value of admitting this evidence outweigh

the prejudicial effect to you. The solicitor will be able
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to introduce your record to attack your credibility.

If you decide to testify, this decision on your part
must be freely, veluntarily and intelligently made; the
knowledge and the protections given to you by Fifth
Amendment and the consequencés of your decision to testify.

If you decide not to testify I will‘instruct the jurors
they cannot give the fact that you did not testify any
consideration whatsoever in their deliberations.

_ There is to be absolutely no prejudice to you because
you did not testify. It is left entirely up to you whether
or not to testify. You may talk with your attorney, your
family members, friends or anyone else. But the final
decision will be left entirely up to you.

Do you understand what I have explained to you?

MS. FRAYER: Yes, sir.

THE COURT: Do you have any questions about what I have
explained to you?

MS. FRAYER: No, sir.

THE COURT: All right. Have you discussed with your
lawyer whether you should testify or not testify?

MS. FRA?ER: Yes, sir.

THE COURT: Do you need any additional time to confer |
with him?

MS. FRAYER: No, sir.

THE CQURT: Do you wish to testify?
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MS. FRAYER: No, ma'am.

THE COURT: Very good. You may be seated.

Mr. King, are you in -- will you be offering any
testimony?

MR. KING: No, Your Honor.

THE COURT: Okay. Very good. BAll right.

I will go over the chaége. I am going to charge the
fact the indictment is not evidence, charge presumption of
innocence, reasonable doubt the_differing roles of the judge
and the trial jury, direct and circumstantial evidence.

I will charge them the law about how to evaluate
credibility of witnesses, charge them the law with regard to
expert witnesses.

I am going to charge them the. law with regard to
failure of the defendant to testify. I am going to charge
them the law with regard to the prior record of a witness
and how they are to evaluate that.

I am going to charge the law with regard to
distribution of crack cocaine and define what distribution
is. And I will ask that each of you come forward and take a
look at the verdict form. |
(WHEREUPCON, counselors complied.)

THE COURT: 1Is there any objection with regard to the
verdict form from the State?

r

MS. LINDER: WNo objections to regard with the verdict
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form. But I do have a request for a charge for the jury.

THE COURT: All right. Any objection to the vérdict
form from the defense?

MR. KING: No, Your Honor.

THE COURT: And I will be happy to entertain any
additional requests to charge. _

MS. LINDER: Your Honor, the State would just ask for
some sort of instruction teo the jury about the video, Mr.
King mentioned in his opening about how it's all audio,
video recorded and how things shouldn't be left up to
speculation and they are the technical people and they are
the ones in charge.

And I just didn't know if there is some sort of
instruction you could give to the jury that outside of their
presence there were some rulings made by the court and even
mention that something to the effect- of the portions of the
video that were muted were based on prior rulings by the
court and it was not some sort of improper behavior by
the -- or there was no fault or default or problem with the
recording itself, it was based on prior rulings and that's
why they were only allowed to see a set -- or hear certain
portions.

THE COURT: What do you have to say on that, Mr. King?

MS. LINDER: I think that would be a charge on the

facts, Your Honor. I think we are allowed to charge the law
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in South Carolina for the jury, but explaining to them
things about the video would be a charge on the facts.

THE COURT: If you -- if you make reference or try to
draw an adverse inference from things being muted it would
be unfair to the State to allow you to do that without there
being an appropriate explanation. Do you intend on doing
that? -

MR. KING: No, Your Honor, I am planning to avoid that
at all costs.

THE COURT: All right. Well, I don't find it necessary
to give a charge in that regard. Are y'all ready to proceed
forward with closings®?

MS. LINDER: Yes,

THE CQURT: And the State goes first under these
circumstances. And we are going to rest -- we are going to
stand at ease for about five minutes. We will coﬁe back and
give the closing arguments.

MR. KING: Could we have a little more time for
closing, maybe ten to fifteen minutes just to get my notes
together and prepare?

THE COURT: Nine minutes. No, we will -- we will --
ten minutes. We will be back in in ten minutes.

MR. KING: Thank you.

THE COURT: It might be good for you to sit right there

for when we —— so when we get ready to come back. Don't let
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me hunt you down. All right. Very good. We will stand at
ease.
(WHEREUPON, break was had 8/12/15, 3:15 p.m.)

THE COURT: Anything from the State?

MS. LINDER: Nothing from the State.

THE COURT: Anything from defense?

MR. KING: Né, Your Honor.

THE COURT: All right. We are ready for the jury.

MR. KING: Your Honor, I apologize. I -- may I request
mere presence charge. I am just trying to make sure I don't
miss anything. Would it be possible -- I -- I guess I would
request a nere presence charge. I apologize.

THE COURT: I'm not real sure whether that -- whether
that applies. But Ilwill be glad to hear from what the
State has. What does the State have to say?

MS. LINDER: Your Honor, our position is that it does

‘not apply. There has been no.testimony that she was merely
present. In fact all the testimony that was from'any

'persons inside that place were that she had an active role

taking the order and making the sale and doing the
distribution itself.

There has been no testimony of it. And as Mr. King
pointed out in his opening you don't éven see a hand to
hand. So there is no way to really point it at someone

else. So we would object to any mere“presence.
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THE COURT: All right.

MS. LINDER: Especially because the language of the
distribution includes conspiring, aiding, abetting, and all
of that. And I think that would cever things better.

THE COURT: All right. You are protected on fhe
record. I don't think it applies. And I think probably
where you have a constructive possession case with where
there is some amount of controlled substance in a room I
think that would apply. This case is there is no evidence
of that in this case.

We are ready for the jﬁry.

THE BAILIFF: Thank you.

(WHEREUPON, jury enters courtroom 8/12/15, 3:35 p.m.)

THE BAILIFF: All jurors are present, Your Honor.

THE éOURT: Mr. King, you are recognized.

MR. KING: I believe the State will go first. ©Oh, I'm
sorry, the defense rests. I apologize.

THE COURT: Very good.

MR. KING: I'm sorry.

THE COURT: All right. Mr. Foreman, ladies and
gentlemen of the jury, you have heard all of the evidence
that is going to be presented in this case. 2And at this
time you will hear closing arguments from counsel. Under
these circumstances the State goes first. Yes, ma'am.

MS. LINDER: Thank you, Your Honor.
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CLOSING BY MS. LINDER:

So as I told you just a few short hours ago the case is
reasonable pretty -— 1t is pretty straightforward. Drugs
are illegal. It is illegal to possess drugs. It is illegal
to possess with intent to distribute. And it is illegal to
distribute drugs in the State of South Carolina. Cocaine

base crack is an illegal drug.

Back on June the 13th of 2014 'this defendant did just
that. Vanessa Frayer did just that. She sold drugs. She
distributed drugs, crack cocaine, to a confidential
informant who was working under the direction and control of
the City Police Department.

What I would like to do is I quld like to kind of take
you through a little bit about what you heard just in
summary. If anything I say doesn’t match up with what you
remember, obviously go with what your thoﬁghts are on it.

First, I want to talk to you about what you heard. The
first witness you heard from was Patrick Gill. Patrick Gill
told you he has been trained for who knows how long., He has

all these different courses he has taken. He has all these

‘|different degrees. He has been in the narcotics unit for a

number of years. Hé told you kind of the basics, the
background; so you kind of knew settling you in and warming
you up about what you were about to hear.

He explained to you what a controlled buy is. A
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| controlled buy is one of many things that a narcotics unit

2 |does within a police department to attempt or to do things
3 |with narcotics.

4 A controlled buy is where law enforcement has as much
5 |[control as they can and they go make a buy of drugs. It is
6 {not hard. You heard about what'a buy-bust and a buy-walk.
7 A buy-bust is just what it sounds like. You go, you

8 |[make a buy. You are busted right there. The cops come

9 storminé in. A buy-walk is you go you make a buy and then
10 |the person walks away.

I1 He told you about the pros and cons of each, about

12 Jcompromising officer safety if they come rushing into a

location that they are not fully aware of.

O
™

He talked to you about CI safety, because if they are

14

15 !in an area with a lot of people their safety could be

16 |compromised. The CI safety could also be compromised

17 (because they get burned in a sense., Their identity is

18 |called to the world at that point.

19 That CI for all we know - it is up to the narcotics

20 |unit - could be involved in other investigations. Maybe the
21 }plan is two week's later to go to that same street to bhuy

22 |drugs. You know, if you go in and bust them the

23 |investigation is over.

24 He also talked to you about why an informant is used as
25 |opposed to an undercover police officer. I would agree I

'~
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would love to toss a police officer up there and say I went
undercover, I went and bought drugs. Great.

I wouldn't have to go through prior record. I wouldn't
have to, you know, kind of help him and ask him to
articulate-a little bit better so you as a jury can

understand it.

But that is not realistic in all these cases. It is
just not. I would be -- I would look weird if I walked up
in my suit gnd I said hey can I buy some drugs.

I don't care what corner of Charleston County I am
going to to do that; unless I know you, a lot of times I
would submit to you that drug dealers dén't &eal with people
they don't know, especially in their home. You have to use
CI's who have accestho people.

Gill also told you about the basic debriefing. A
search is done. They get wired up. They are given the pre-
recorded money to éo make this buy. He also told you he
used a map. I am not.going to try to put it up there
because I -- it was going all over.

This is just a maplof Charleston County. It is zoomed
in. He drew that pathway for you. You are going to have
this back there. If you want to look at it and you want to
try to figure out how he walked or trace the steps, you will
have this back there in the room with you to go over.

We also heard from another law-enforcement officer. We
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ﬂeard from Detective Engles. Engles is the case agent.
Engles similar to Gill told you about all of his training,
all of his education, a2ll of his experience.

He' went through the basics about a controlled buy. He
went through the basics about buy-bust, buy-walk, CI, UC.
But what really matters about what Engles was talking about,
Engles was in charge of this. He is the one who made the
decision. '

That day the decision was not let's call this person,
let's call "x" and buy from them. That day he testified

there were complaints going on about certain incidents in

{the area I believe were his words. And so they were trying

to get someone in there to try to see if they could learn
some information. They were trying to see what they could
do. They were targeting a general area.

So he told you where they were targeting. It was a
general area. He told you because of that he opted, he
chose, to use an informant, an informant who was an
informant for what I would submit to you is a long period of
time for an informant.

He used a paid informant. He wasn't someone who was
trying to get a sweet deal from the prosecutor. He was
paid. And he further explained to you though he wasn't paid
if he produced, he was paid for his time more or less. CI

as he testified, to get paid for information if it is
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verified and corroborated. They get paid for making buys.
They get paid for trying to get buys. You like it, you
don't like, that is not really what we are here for. What
we here for is to see what happened that day. And you are
here as judges of the facts to determine what exactly
happened that day.

Engles further talked to you about what happened at the
briefing. He talked about that he explained what he did to
the other officers.

They all gathered. They all gather. Okay, you two
perimeter on these areas. Okay, and you two you are going
to be stationary here. And here is this -- here is this
word, If he said help, everyone get in there.

They have all got their walkie-talkies to the same
station so they could all listen. They were all ready to
go. They were there. This is what they do every day. So
they got ready. So all of the other officers were ready.
And then 'they had to get the CI ready.

They didn't‘say hey Chris here is some cash, head out.
No, no. They know that sometimes cases come to where we are
today. They come to.trial. So they try to get everything
in line that they can.

So the case agent, Engles, described to you, and also
did Gill, that search was done, a thorough search. Shoes

off, socks off, pockets, body. I mean not a strip search
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but they were after all outside.in a debriefing.

He explained to you that search. He explained that the
CI didn't have anything on him. He didn't have cash, didn't
have drugs, didn;t have weapons; had nothing. He had a
phone, and that phone was used for communication with law
enforcement.

He talked to you about the money. He gave the CI
money. That was the other thing that the CI had. The CI
was going to go by $60 worth of cocaine base or crack.

So He also talked to you about the instructions that he
gives. He gives instructions to the CI, don't get in
someone's car I think was one of them. You know, let me
know where you are,

Especially in something like this I would submit to you
that there is an area. They are not saying, you know, go to
102 Main Street in the réd brick house on the third floor in
the second bedroom on the left. They don't know exactly
where he is going.

They know he was targeting a specific area where

-|incidents were occurring and place were occurring, but that

is why it is super important; hé said tell us where you are;
you have got all of us here listening on this live feed,
tell us where you are; don't get into a car.

He is telling him tﬁe extraction word, help. He is

telling him to let him know when the deal is done. He tells
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him to walk -~ as soon as the deal is done walk directly
back to him. He tells him all of that.

He gives him all of these instructions because he is
trying to be as in <control of the situation as possible on
things like this.

You heard from the chain of custody witnesses. Chain
of custody witnesses just show you that he brought the crack
that came from her hand, I am going to submit to you, to the
CI's hand. Went to Detective Engle's hand, which went to a
mailbox that he didn't have access to. Was picked up by
Linda Wilson in evidence. She created more labels. It was
then picﬁed up by Susan Payne, the courier. Took it to the
lab. The lab then created their labels.

You see all these seals and initials and writing. That
is all to show you that this is it, this is the same stuff.
From start to finish the same stuff.

And you heard Ashley Earl talk to you. And she
explained to you this report. She explained to you the
wei@ht with the plastic bag and the rock-like substance,
two-point-five gram —- point-two-five grams of cocaine base.

Again, you will have this stuff back there with you. I
encourage you to look at it. Go through it. Think about
it. Talk about it. d

Now we get to talk about the CI, Christophef Bernard

Singleton. I just want to say that he's not a saint. He
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didn't say he was a saint. He was very honest. He was very
honest with the things he has been through in his life.

He told you about being boxrn and raised in Charleston.
He told yod he graduated high school. He told you he was in
the military. And he told you that he is currently
receiving disability benefits from the military.

As many people‘do he found himself with a substance
abuse issue and got into some legal trouble. Yes, he told
you that. But he was proud of himself for where he is
today. And he was proud cof himself for where he was even
back in June of 2014. He hadn't been in trouble in years
before this happened. He was doing so good he has told you.

He is not a saint. But, you know, he has access. He
has access to do these buys. So he told you what he did.

He told similar, I woulq submit to you, as Engles and Gill,
about tﬁe searching, about the money, about all of this.

He told you about the instructions. I think he
refe;red to -- again, if ﬁy memory is wrong, use yours. I
think he referred to it as like because that is what ybu do,
that is the routine. -

And he said that when I asked like why did you write a
statement. Because that's what you do. Why did you tell
Engles -- why did you say things like Athens Court. Because
that's what you do. Because he listened to the instructions

-

that Engles gave him and he followed those instructions to a
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tee.

8o you are going to get the video back there. Artually

you are going to get -- the video is in evidence. If you
would like to watch the video the judge will instruct.you on
ways that we can go about playing-that video for you. Feel
free to watch it once, ten times, however many times you
need to watch it.

I would submit to you listen. IListen and watch that
video. I think you should watch. I think you should watch
how this defendant holds court. She is the only one sitting
in there. Everyone else is standing. She is the one
sitting down.

Go back. Go back and look at twelve minutes and one
second and look at her. Decide if that is her. Go back at
twelve minutes and two seconds and look at her. Decide if
that is her. Go back to 14 minutes and 20 seconds and look
at it. Decide if it is her. Decide if it is her by
watching the whole thing. But it is not just the picture.
It is not just in the picture.

Listen to it. You hear thé CI say he's on Athens, he
is going to the next street over, there is a dead end.

You hear when he enters the house he orders up. He
orders up from her. He needs.a 60. He needs a 60. He told
you what a 60 means, $60 worth of cocaine base crack.

So she goes through and -- if you hear him he is really

i
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apologetic. He is afraid of her. She said get the "¢V,
whatever. Go stand cover there. Go stand over there. Yes,
ma'am. Yes, ma'am. Apologize. Yes, ma'am. Yes, ma'am.
You will hear that on there. He is taking orders from the
woman in charge, from the woman who is passing out and
selling dope.

And you hear her say $60, $60. You hear her say -- $60
means something to her. That $60 -- that $60 sale she just
caught.

You also hear the CI talking on there and you heard him
testify that when he is going as instructed from the house
after the buy directly back to Engles, I mean he is walking
a few different streets. You see him get in that minivan.
It is not a real tough vehicle, but you see him get in that
minivan and get unhooked.

You hear him saying hello, hello, she shorted me on the
60, I am acting like I'm talking to my mom, only a part of
that, on my way to you.

He says all these things because he knows there is a
live feed, he knows the routine, he knows what he is
supposed to do; and he does it. He did all of that. He is
giving the location as he was instructed to do. He is
telling them what is happening as he is instructed to do.

And you heard him on the stand. He pointed out. He

pointed out the defendant. Lady in black. Lady in black
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sitting at that table. That is Ms. Frayer. That drug deal,
that is the lady who sold him cocaine base back on June the
13th of 2014. '

There was no gquestion in his mind. He said that, gosh,
I think maybe eight questions into it ‘before the video. And
then he said it again. A&nd then he said it again.

I ask that you think- of everyﬁhing that you heard
today, you think of the conduct that cccurred. And I ask
that 'you render a verdict of guilty of distribution of
cocaine base crack for the defendant Vanessa Frayer. Thank
you.

THE COURT: Thank you, Ms. Linder.

Mr. King, you are recognized.

CLOSTING BY MR. KING:

This hasn't been a very leong trial, but it is a serious
trial. It is not siﬁple, as the solicitor says. 1 guess as
she said illegal drug -- 1lllegal drugs are illegal. But
that is not what we are arguing about. What we are arguing
about is whether they have proven that Vanessa frayer sold
drugs that day. -

And really the witnesses they put up that has
anything —- who even witnessed anything is this informant,
Mr. Singleton. And this is a guy who has a historxy of
stealing, has a history of doing dishonest things.

He is at least a former addict, crack cocaine, which
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costs money. And addicts need money for drugs. BAnd he was
getting paid money.

If he showed back up, gave Officer Engles those drugs,
he got money. Now one time he said he came back and didn't
have any and still got paid. But I doﬁ't think he would
have lasted very long if that happened more than once. TIf
you didn't come back with drugs 14 other times.

Now it sounds like an informant would be useful for
tips, information. But to rely on thét person to make this
case, to put him on the stand and ask you to make the
decision based on his credibility is asking a lot.

A CI can give information. An informant can give
information. Inform, that is where the word comes from.
And then the police follow up on that and investigate and
bring evidence to court.

But they are relying really on him in this case. You
have to take his word for it. The police officers didn't
witness this or anything that happened.

And Mr. Singleton has done dishonest things. He has
been convicted of dishonest crimes. Can we trust him? You
know, he said ~- he testified it was short. The one thing
he was supposed to go get $60, and he didn't come back with
$60 worth like he was supposed to. He claims it was short.
There's —- is there something there?

Engles notes in his report it is point-four grams, but




W Sy th R W

NN N NN e
TR~ S R - - T R R T I S ==

141

State vs. Frayer 141

then the chemist is point-two-five grams. And if you look,

State's Exhibit Number 2, this form. from the chemist, is has

point-two—five grams. What Engles had is point—four grams.
That's almost half; from point-four to point-two-five.

Bnd you will notice on here if you look at this
back ~- Exhibit Number 2 it has subjects, right. It doesn't
have Frayer, Vanessa Frayer's.name written right there as
the subject of this investigation. He has it undér
investigation.

So if Vanessa Frayer sold drugs on June 15th and they
are so sure of it why on June 16th is it under investigation
and why did it take almost three months for the arrest
warrant even to the come outé

So ‘it is not simple. And as I said this morning in
opening, that, you know, the police have control over this.
It is a controlled buy. This is not something that happened
to get captured on video and the police can say well this is
all that we have, you know, the surveillance camera only |
captured this.

They are in control of this investigation and they need
to be held to their bBurden. They have'sophisficated -
equipmenﬁ. They have years of experience. Between Officer
Gill he is in narcotics and doing this sort of thing. And
all that experience and sophisticated equipment this video

is the best they can do to bring to you?
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It is not a clear video. BAnd if she were selling
drugs, 1f she is a drug dealer, they could go back. They
could go back the next day. BAnd if she is selling drugs
they could easily get this drug deal captured on video.

One thing I brought up in the trial - and this is
important too - they act like the buy-bust is something‘they
just never do. But, you know, that's they have marked
money. What they do is they get cash. They photecopy it so
they have a record and serial number so they can identify
that cash; They give it to the informant and he is supposed
to have given it to Ms. Frayer, but they can't prove it.

They didn't go in and arrest her and find marked money on

her. They didn't arrest anybody for almost three months.

So there's a big piece of evidence missing that you
would expect in a caée like this, a controlled buy wﬁere
they have control. They could have arrested for then, but
they didn't.

So as I said, it is a very serious matter. The State
wants to convict her with a serious crime, for you to make
this decision.

And the burden in this criminal cases is high. it is
very high. It is not did she probably do it, did she maybe
do it; it is proof beyond a reasonable doubt that she did
it. '

And this burden protects all of us. It protects
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everybody so people aren't falsely convicted. It is
important. And for them to ask you to make this decision
they have got to supply you with the evidence to make that
decision and to make the right decision.

And if the evidence isn't there it would be the wrong
decision. And that's what we want to avoid in our criminal
system. That is why we have that high burden of proof to
avoid false convictions.

So send a message that there will be no convictions in
this county without the evidence, without proved beyond a
reasonable doubt.

Don't let it happen to Vanessa Frayer. And don't let
it happen in Charleston County today. Thank you.

THE CQURT: Thank you, Mr. King.

Mr. Foreman, ladies and gentlemen of the jury, you have
taken a very solemn oath that you will listen to the

evidence to determine what the truth is, apply it to the law .

.and render a verdict that speaks the truth. And I am

convinced that you will do that.

I have watched you throughout today, and I have noticed

that y'all have paid very close attention throughout the

trial of this case. 2nd you've got all the.tools necessary
to determine what the facts are. But you have to in order
to apply it to the law you have got to understand the law.

I am going to charge you the law here momentarily. And
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it is sort of 1like taking a dose of medicine, there is no
easy way to do it. It is not the most exciting thing. And
I know it is getting into mid-afternoon. I am going to ask
you to perk up a little bit because these are important
matters and you have got a very solemn duty to perform, so
pay very close attention. .

Mr. Foreman, ladies and gentlemen of the jury,~the
indictment charges the defendant with distribution of crack
cocaine., I will remind you the fact that the defendant was
arrested, charged, and indicted is not evidence, cannot be
considered by you as evidence of guilt, nor does it create
any presumption or inference of guilty.

This document is simbly the formal written instrument
which contains the charges made against the defendant. It
is the formal document by which this case is brought to
court.

I will remind you that during this trial you and I have
certain duties to berform. As the trial judge it is my
responsibility to preside over the trial, and I also have
the duty to rule on admissibility of,K evidence all during
this trial. You are to consider only the Eompetent
evidence before you. You are to consider only the testimony
which has been presented from this wi£ness stand, any
exhibits which have been made a part of the record and any

stipulations of counsel.
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I have the additional duty to charge you the law
applicable to this case. As the presiding judge I am the
sole judge of the law. It is your duty as jurors to accept
and apply the law as I now state it to you.

If you already have an idea as to what the law is or
what the law ought to be and‘it does not agree with I now
tell you what the law is, you must abandon this idea because
you are sworn to accept the law and apply the law exactly as
I state it to you,

In every case tried in this court before a jury the
jury becomes the sole and exclusive judge of the facts in
any given case.

The trial judge cannot intimage, staté, comment on or
make any statement to a trial jury about the facts in the
case. Since you the jury are the sole judge of the facts in
the case you are not to infer from what I have said during
the progress of this trial and ruling upon admissibility of
evidence or otherwise or anything that I say now during the
course of this instruction to you that I have any opinion
about the facts.

The law simply does not allow me to have an opinion
about the facts. This is a matter solely for you the jury
to determine. As jurors it is your-duty to determine the
effect, wvalue, weight, and truth of the evidence presented

during this trial.
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Mr. Foreman, ladies and gentlemen of the jury, the
defendant has pled not guilty to this indictment. That plea
pufs the burden on the State to prove the defendant guilty.

A person chérged with committing an criminal offense in
South Carolina is never required to prove him or herself
innocent.

I charge you that it is an important rule of law that
the defendant in a criminal trial no matter what the
seriousness of the charge might be will always be presumed
to be innocent of the crime for which the indictment was
issued unless guilt has been proven by evidence satisfying
you of that guilt beyond a reasonable doubt.

This presumption of innocence does not end when you
begin your deliberxations but it accompanies the defendant
throughout the trial until you reach a verdict of guilt
based on the evideﬁce satisfying you of that guilt beyond a
reasonable doubt. Presumption of innocence is like a robe
of righteousness placed about the shouldefs of the defendant
which remains with the defendant until it has been stripped
from the defendant by evidence satisfy you of the
defendant's guilt beyond a reasonable doubt.

Presumption of innocence is not a mere legal theory.

It is not just a legal phrase. It is a substantial right to
which every &efendant is entitled unless you the jury are

satisfied from the evidence of the defendant's guilt beyond
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a reasonable doubt.

What is reasonable doubt in the law? A reasonable
doubt is the kind of doubt that would cause a reasonable
person to hesitateﬁto act.

The State has the burden of proving the defendant-
guilty beyond a reasonable doubt. Some of you have served
as jurors in civil caées where you we¥e told that it is only
necessary to prove that a fact is more likely true than not,
such as by a greater weight or the preponderance of the
evidence. ‘

A criminai‘casé is the State's proof must be more
powerful than that. It must be beyond a reasonable doubt.
Proof beyond a reasonable doubt is proof £hat leaves you
firmly convinced of the defendant's guilt.

There are very few things in the world we know with
absolute certainty. 1In a criminal case the law does not
require proof that overcomes every possible doubt.

If based on your consideration of the evidence you are
firmly convinced the defendant is guilty of the crime you
must find the defendant guilty.

If on the other hand you think there is a real possible
the defendant is not guilty you must give the defendant the
benefit of the doubt and find her not guilty.

I.adies and gentlemen of the jury, there are two types

of evidence generally presented during a trial, direct
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evidence and circumstantial evidence.

Direct evidence directly proves the existence of a fact
and does not require deduction. Cirxcumstantial is proof of
a chaln of facts and circumstanc;% indicating the existence
of a fact.

Crimes may be proven by circumstantial evidence. The
law rmakes no distinction between the weight or value to be
given to either direct or circumstantial evidence.

However, to the extent the State relies on
circumstances evidence all of the circumstances must be
consistent with each other and ﬁhen taken tocgether point
conclusively to the guilt of the accused beyond a reaéonable
doubt.

If these circumstances merely portray the defendant's
behaviecr as suspicious, the procf has failed. -

The State has the burden of proving the defendant
guilty beyond a reasonable doubt. This burden rests with
the State regardless of whether the State relies on direct
evidence, circumstantial evidence, or some combination of
the two.

Ladies aﬁd gentlemen of the jury, necessarily you must
determine the credibility of witnesses who have testified in
this case.

Credibility simply means believability. It becomes

your duty as jurors to analyze and to evaluate the evidence
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and determine which evidence convinces you of its truth.

In determining the believability of witnesses who havé
testified in this case you may believe one witness over
several witnesses or several witnesses over one witness.
You may believe a part of the testimony of a witness and
reject the remaining part of the testimony of that same
witness. You may believe the testimony of a witness in its
entirety or rejec£ the testimony of a witness in its
entirety.

You make consider whether any witness has exhibited to
you any interest, bias, prejudice, or other motive in the
case. You may also consider the appearance and manner of a
witness while on the witness stand, their demeanor.

Rules of evidence ordinarily do not permit yitnesses to

testify to opinions or conclusions. An exception to this

.

‘rule exists for witnesses we call expert witnesses.

A witness who by education, experience has become an
expert in some art, science, profession or calling may state
an opinion as to relevant material matter in which the

witness claims to be an expert and may also state the

| reasons for the opinion.

You should consider any expert opinion received in
evidence in this case like any other evidence. Give it the
weight you think it deserves. You decide that the opinion

of a witness is not based on sufficient education and

-
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experience, if yau conclude that the reasons given in
support of the opinion are not sound or that the opinion is
outweighed by other evidence you may disregard the opinion
entirely.

An expert witness's testimony it to be given no greater
weight than that of other witnesses simply because a witness
is an expert. TFurther you are not required to accept an
expert's opinion even though it is not contradicted.

Mr. Foreman, ladies and gentlemen of the jury, I
instruct you and emphasize the fact the defendant did not
testify is not a factor to be considered by you in any way
in your deliberations and in your consideration on the
gquestion of guilt or innocence of the defendant.

It must not be considered by you in any manner
whatsoever. A defendant has a constitutional right to
remain silent, and the assertion of this right must not be
considered by you in your deliberations.

Mr. Foreman, I am going to ask that you enforce that
rule. There will be no discussion about the fact that the
defendant did not testify. I repeat, under your oath you
are to drawn no conclusion whatsoever from the fact the
defendant in this case did not testify. The fact that this
defendant did not testify should not even be discussed in
the jury room.

The burden of proof as I have stated it to you is on
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the State. The burden -- the defendant is not required to
prove her innocence. The burden of proof remains on the
Stéte to prove guilt beyond a reasonable doubt.

Mr. Foreman, ladies and geéntlemen of the jury, a person [
who has a past criminal record is competent to testify
during a trial. Their past record does not affect the
ability of that witness to testify. Past record may only be
considered by you if at all in determining the witﬁess's

believability. Remember you are the sole judges of the

facts in the case and the believability of any and all of

the evidence.

The defendant is charged with distribution of crack
cocaine. The State must prove beyond a reasonable doubt the
defendant distributed crack cocaine.

Distribute means to deliver or to actﬁglly
constructively or attempt to transfer a drug other than
administering or dispensing.

To deliver means to actually, constructively or attempt
to transfer a drug. A transfer can involve an exchange for
money, for barter,-or a gift. There does not have to be
anything given in exchange for the drugs for a transfer to
constitute distribution.

Mr. Foreman, I .am going to come forward.and share with
you the verdict form.

(WHEREUPON, verdict form provided to foreman.)
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(ﬁ\ 1 THE COURT: Mr. Foreﬁan, I am going to ask you to stand
2 (up. I will go over this form with you. It is fairly
3 |[simple. The State of South Carolina, County of Charleston,
4 |the State versus Vanessa Frayer. It has got General
5 |Sessions here in the 9th Circuit. It has got the warrant
6 |[number and the indictment number. It is just one charge,
7 |distribution of crack cocaine.
8 It says we the jury by unanimous consent find the
9 |defendant non guilty or guilty. It is completely within
10 }your province to make those determinations. .
11 The verdict must be unanimous. It can't be eleven to-
12 |Jone, eight to four, six to six. Everyone has to agree.
N 13 |Notify the bailiff upon reaching a verdict. There is a
~ 14 |place for you to sign and date.
15 I would ask you if you can have a seat.
16 The other thing that I wanted mention, Mr. Foreman, is
17 [(that you are to preside over the deliberation process and
18 |just ensure that everybody's voice is heard.
19 In the event someone would get up and use the restroom,
20 |stop deliberations. Because everybody has to participate
21 in all of the deliberation process.
22 From time to time questions come up in the Jjury room.
23 |But I don't anticipate this is going to happen because y'all
24 |have paid attention to the evidence and to the testimony.
25 |Y'all have the ability and the tools to resolve factual
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issues in this case. And you have heard me charge the law.

Once again, y'all have the difficult question is to
determine what the facts are in the case. And if you have a
question and it is a factual question, I can't answer. Like
you have heard the law as I charged it to you.

If there is a question in your mind whether -- whether
or not the problem is a question of law or question of fact
reduce it to writing, give it to the foreman and he will,
give it to the bailiff.

If it is something I can help you with, I will. But I

don't anticipate that is going to happen. Y'all have

_|everything that is necessary to resolve this case and 1 am

confident that you won't need to do that.

I am going to ask the alternates to remain with me. I
have told you every time that you left the courtroom do not
beging deliberations. And once again I am going to tell you
to do that once again because I am going to have to talk
with these very fine lawyers to determine whether or not
they have an objection to the ﬁanner in which I have charged
the law.

It there is a clarification that I need to make I will

bring you back in here and we will do that. Othezwise, we

|will gather up the documentary evidence. I will ask the

bailiff to bring the documentary evidence into the jury

room. He will probably give you some paper and some pencils
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to aid you in the delibéfation process and tell you to begin
deliberations.

But do you begin deliberations until you receive
instructions from the bailiff to do so. I am going to ask
each of.you to follow the bailiff into the jury room and all
the alternates to remain with me. Thank you.

{(WHEREUPON, jury exits courtroom 8/12/15 4:00 p.m.)

THE COURT: I want to spgak with the alternate for a
mément. Thank you so much for coming. I know that y'all
feel like y'all were invited to a dance and didn't get to
dance. But your service is very valuable.

You know, the;e is a lot of time and resources gone
into the preparation and the presentatioﬁ of this case; and
if we were to lose one of the jurors, if one of them were to
get sick, get invelved in an automobile accident, or if they .
later discovered that they had a relationship with one of
the witnesses who they know as Bubba but there name is
Theodore when we read it out, quite often those things
happen and we have to activate one of the alternate jurors
so we don't have to start all over again.

That happens quite often. But in this case fortunately
it did not. But your service is valued, and it is concluded
for the day. |

This is indeed a public forum. You are welcome to stay

with us if you are interested to see what happens.
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Otherwise, you can call the clerk's office if you are just
interested to find out what the verdict was you are welcome
to do that as well. !

I have some good news for you. The first of which is
you have earned a three-year exemption if called upon to
serve as a juror in this court. It does not apply for
federal court, magistrate's court, and municipal court. But
if you are called to this court remind them that you served
this week. fou might tell them that I presided and what
case it was and assist them in that regard. You can
exercise an exemption. However if you want to serve, you
can. You can serve. That is sort of within your
discretion.

The other good news is you are going to be paid

‘handsomely for your service, ten dollars a day and I think

five —— twenty-five cent a mile maybe. Something like that.
It is a small -- small token of appreciation for your
service.

I know y'all had things y'all would rather be doing,
put these are important things. You know, we are only a
breath away from béing accused of a crime ourselves; sSo it
is important that we have people, residents, to hear these
type of disputes and that it not be a professional jury or
someone like myself to make those type determinations.

So hopefully it has been a learning experience for you.
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Have either of you served on a jury before?

ALTERNATE JURQR: No, sir.

ALTERNATE JUROR: (Juror shakes head.)

THE COURT: All right. Well hopefully it has been a
learning experience. Do y'all have any questions?

ALTERNATE JURCR: ©No, sir.

THE COURT: All right. Well, y'all are free to leave.
Thank you very much. And y'all do not need to come back.
You are through for the week.

ALTERNATE JUROR: ,Thank you.

THE COURT: Good. Have a good week.

Any objection with regard to the jury trial from
the —- jury charge from the State?

MS. LINDER: No objection, Your Honor.

THE COURT: Any from defense?

MR. KING: Just the mere presence charge (inaudible).

THE CQURT: Vervy good. A1l right.

THE COURT REPORTER: I'm sorry, I didn't hear that.

MR. KING: I'm sorry, the mere presence charée that I
requested earlier,

THE COURT: All right,

MR, KING: I just renew that objection.

THE COURT: I am going to ask that you come forward and
we are going to ask the court reporter to assist us in

getting all of the documentary evidence together. I am
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going to ask that you bring the documentary evidence and put
it in front of the court reporter in one pile.
{(WHEREUPON, exhibits were reviewed by counselors.)

THE CQURT REPQBTER: We have got State's 1, 2, 3, and 4
which are here (placed on table).

The defense we had one; but this was not admitted, just
marked for identification (held back from table}.

THE COURT: 1Is everything that is on the table in
evidence?

MS. LINDER: Yes.

THE COURT: Is there anything on the table that is not
in evidence? '

MS. LINDER: No.

THE COQURT: All right. Let me hear from defense, Mr.
King; is everything on the table irito evidence?

MR. KING: Yes, Your Honor, except for the muted ,
portions of disk. I don't -- I guess if they want to watch
the disk they would =--

THE COURT: They would do it ——-

MR. KING: --- be brought out?

THE CQURT: That is correct.

MR. KING: Yes, Yocur Honor.

THE COURT: Is therée anything in that pile that is not
in evidence?

MR. KING: No, Your Honor.
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THE COQURT: &ll riéht. Well, I am geing to ask the
bailiff to take the documentary eviqﬁnce to the jury room
and tell them to begin deliberations.

{WHEREUPON, exhibits were taken by bailiff.)
(WHEREU?ON, recess 8/12/15, 4:18 p.m.)
(WHEREUPON, 8/12/15, 5:20 p.m. resume trial.)

THE COURT: The question has been posed the jury would
like to watch at least a portion of the video from where the
CI enters the house until he leaves. And then they have
also said that for scheduling purposes we need to make calls
if you are to continue to deliberate tonight.

All right. <Can you cue that up and get it right before
the CI comes in.

MR. MAYNOR: Yes, Your Honor, we can get it started.
They said they wanted to see when he walks into the house
and ---

THE COURT: It says a portion of the video from where
the CI enters the house until he leaves.

MR. MAYNOR: Okay.

THE COURT: Which is really only about two minutes.

MR. MAYNOR: Y¥es, it is not long. We will get it cued
up and edit the same portions that we edited before.
{(WHEREUPON, break to cue disk.)

THE COURT: Before the jury comes back in I am going --

I am not going to keep them. here past 6:30. I think what I
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will -~ and ‘explain to them that they have the ability to
come, certainly no rush., They have the ability to come back

in the morning to deliberate.

. .
What is the State's position with regard to that

\

instruction?

MR. MAYNOR: Your Honor, I believe it would be fine. I
would like to defer to Ms. Linder since this is her case.’
And she should be back in the room shortly. |

THE COURT: If she wants to weigh in she needs to be
here. All right. What do you think about it?

MR. KING: I think we are dkay with that, Judge,
sending them home at 6:30.

THE COURT: Okay. And I am going to tell them that so
they can give their family members and friends that
instruction that they will be pulling out of here at 6:30
and we are going to tell them that the deliberation process
is left completely up to them and that they're --,we have
all week :and that they can come back and continue
deliberations as long as is necessary: Okay. All right.

We are ready -- we are ready for the jury.

(WHEREUPON, jury enters 8/12/15, 5:25 p.m.)

THE COURT: WMr. Foreman, ladies and gentlemen of the
jury, we have cued up the video to show you the portion that
you have requested.

And for scheduling purposes you have asked to make
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phone calls. I need to inform you that we will continue

2 |deliberations through 6:30 p.m. ~ So you can let your family
3 |members and friends know that you wiil be departing here at
4 |6:30, no later than 6:30.
5 But y'all need to understand that this is very
6 |important matter. It is not a matter that needs to be
7 |rushed. We have the balance of the week to resolve this
8 |matter. Don't feel pressure with regard to time.
9 These are important matters. Involves important
10 |matters to the State, to the defendant, and an important
11 |matter to y'all. So give it the proper amount of
12 |consideration.
(T\ ’ 13 And in the event there has not been a verdict by 6:30
o 14 |we will come back in the morning. So you can -- and I am
15 |going to give the bailiff instructions that allow you to
16 [make the necessary phone calls to deal with your family
17 |members and friends:
18 Péy very close attention as we have cued up this video.
19 | (WHEREUPON, played portion of video requested by jury.)
20 THE COURT: Very good.
21 Mr. Foreman, ladies and gentlemen of the jury, return
22 |to the jury room to resume deliberations.
23 (WHEREUPON, jury out to resume delibérations 5:31 p.m.)
24 THE CQURT: All right. We will stand at ease.
25 | (WHEREUPON, Court's Exhibit 1, jury note, was marked for
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identification.}
(WHEREUPON, recess 5:32 p.m.)
(WHEREUPON, resumed trial 8/12/15, 6:22 p.m.)

THE BAILIFF: All jurors are present, Your Honor.

THE COURT: Mr. Foreman, ladies and gentlemen of the
jury, we are waiting on the solicitor to show up and we will
receive your verdict momentarily.

(WHEREUPON, 6:24 p.m. solicitor enters.)

THE. COURT: Mr. Foremanlhave,you received a verdict --
I mean have you reached a verdict?

THE FOREMAN: Yes we have, Your Honor.

THE CQURT: Is it unanimous?

THE FOREMAN: .Yes, it is, Your Honor.

THE COURT: I would ask you to give the verdict form to
the bailiff.

(WHEREUPON, the foreman complied.) -
. THE COURT: The verdict form appears to be in order.
And I will ask the clerk to publish it.

THE CLERK: Thank you, Your Honor. Please have the
defendant stand.

The verdict form in the matter of the State of South
Carolina versus Vanessa Frayer, defendant, as to
distribution of crack cocaine we tﬁe jury by unanimous
consent find the defendant guilty. Signed by the foreperson

of the jury on 12th of August, 2015.
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Ladies and gentleﬁen, if this was your verdict; please
raise your right hand.

THE CLERK: Thank you. Please let the record reflect
that all 12 jurors raised their right hand.

THE COURT: BAny additional polling from the State?

MS. LINDER: ©None from the State, Your Honor.

THE COURT: Any from the defense?

MR. KING: Yes, Your Hcnor.

‘THE COURT: Very good.

THE CLERK: Ladies and gentlemen, what we are going to
do now is called polling the jury. When I call your juror
number please raise your hand. I will acknowledge you; you
can put hand down. I will then ask you two questions: Was
that your verdict? And is that still your verdict?

Please answer verbally to both of those questions.

THE CLERK: Juror Number 211 was that your verdict?

THE JUROR: Yes,.

THE CLERK: Is that still your verdict?

THE JUROR: Yes.

THE CLERK: Thank you. Juror Number 1 was that your
verdict?

THE JUROR: Ygs.

THE CLERK: Is that still your verdict?

THE JURQR: Yes.

THE CLERK: Thank you. Juror Number 21 was that your
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JUROR:
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JUROR:
CLERK:
JUROR:

CLERK:
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CLERK:

JOROR:

CLERK:

JUROR:
CLERK:

JUROR:

Yes.

Is that still your wverdict?

Yes.

Juror Number 88 was that your verdict?
Yes.

Is that still your vexdict?

YES.

Ié that still your verdict, sir?

Yes.

Thank you. Juror 114 was that your

Yes.

Is that still your wverdict?

Yes.

Thank vyou. Juror 115 was that your

Yes.
Is that still your verdict?

Yes.

Thank you. Juror 116 was that your

Yes..
Is that still your verdict?

Yes,
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:

THE CLERK: Thanﬁ you. Juror 158 was that your
verdict?

THE JUROR; Yes.

THE CLERK: Is that still your verdict?

THE JUROR: Yes.

' THE CLERK: Is that still your verdict, ma'am?

THE JURCR: Yes.

THE CLERK: Thank you. Juror 188 was that your
verdict?

THE JUROR: Yes,.

THE CLERK: Is that still your verdict?

THE JURCR: Yes.

THE CLERK: Thank you. Juror 240 ---

THE JUROR: Yes.

THE CLERK: Ms. Parks, was that your verdict?

THE JUROR: Yes,.

THE CLERK: Is that still your verdict?

THE JUROR: Yes.

THE CLERK: Was that still your wverdict, ma'am?

THE JUROR: Yes.

THE CLERK: Thank you. Juror Number 281 was that your
verdict?

THE JUROR: Yes,.

THE CLERK: Is that still your verdict?

THE JUROR: Yes.
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THE CLERK: Thank you. Juror Number 349 was that your

verdict?

THE JUROR: Yes.

THE CLERK: TIs that still your verdict?

THE JUROR: Yes.

THE CLERK: Thank you.

Was there any juror whose number I did not eall, please
raise your right hand?

(WHEEEUPON, no one raised their hand.)

THE CLERK: Thank you. Your Honor, the jury has been
polled and the verdict stands.

THE COURT: Mr. Foreman, ladies and gentlemen of the
jury, Thank you for your service. You have been able to do
what nobody else in this courtroom has been able to do is to
bg}ng finality to this matter.

Thank you for your time and your consideration. I have
got good news for you. You - your jury service is
concluded for the week. You have garned a three-yeaxr
exemption.

If you are subpoenaed to participate in this court
within the next three. years you ‘can exercise an exemption
and opt out. Or you can serve if you want to, but it is up
to you in that regsrd. It does not apply to federal court,
magistrate's court or municipal court. But for court you

have earned a three-year exemption.
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You will be paid.handsomely for your services here, I
think ten dollars a day and twenty-five cent a mile. It is
a small token of our appreciatiomn.

How many of you have never served on a jury before?
(WHEREUPON, show of hands.)

THE CQURT: Hopefully is hasn't -- I know it has been
an inconvenience for you, but hopefully it has been a
learning experience. Thank you for that.

This is a public forum. Under the laws of the State of
South Carclina I am responsible for sentencing the
individual who has been convicted of a crime. It is a
public forum. If you would like to have a seat in the
courtroom and see what the sentence is you are welcome to do
that.

But your duty has been discharged. You are free to
leave at this time. No need to report back. Your service
is concluded. Thank you very much. .
(WHEREUPON, jury exits courtroom 8/12/15, 6/26 p.m.)

THE COURT: I will be glad to hear from the State with
regard to sentencing, particularly her past reco?d.

MS. LINDER: Thank you, Your Honor. May it please the
court. .As far as this defendant's prior record she has a’
1289 shoplifting, 1993 simple assault, 19924 shoplifting,
1957 a distribution of cocaine. Two thousand ---

THE COURT: What was the sentence on that one?
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PROBATION: Your Honeor, she is currently on probation
for that offense.

MS. LINDER: WNo, not for that offense; for a later one.

PROBATION: Another one. I'm sorry. I apologize.

MS. LINDER: I'm sorry. She also has a 2002
shoplifting and in 2010 she pled guilty to two distributions
and two proximities, and for that she received a 1l0-year
sentence suspended upon probation.

THE COURT: Okay. All right. BAnd so this ---

MS. LINDER: And Your Honor —-—-

THE COURT: This is a third offense which would

make -—-
MS. LINDER: Ten and thirty with a nonsuspendible ten.
THE CQURT: Okay. All right.
Be glad to hear from the defendant with regard to
mitigation.

MR. KING: Thank you, Your Honor. I always advise
clients to remain silent at this ‘point pending the appeal.
But what I can say, iﬁdge, is that she has never been to
prison before. She does have a record.

It is all misdemeanors except for the drug charges. In
195 she got two years probatien. ‘And what she is currently
on now is probation. 8o she has never gotten any prison

time.

There was an offer in this case of a distribution




168

o 00 1 R W N

NN N
DR BRYBRBE %558 R5 8 55

State vs. Frayer 168

second for five years. That would have been .at 85 percent.
I think that was just for her to hear, that was -- it was
just difficult for her to I guess taking that and getting
that kind of time. 8o it ended up here in trigl.

The minimum is ten, Judge. That's a pretty harsh
sentence. We would ask that you would consider the minimum.
Even though she does have a record that is the minimum for a
third offense.

She doesnft have a lot of, you know, terrible other
stuff on her record. But like I said she's -- it's not like
she's been .to prison before and just keeps doing it. She
has gotten probation. So this is her first time actually
going to prison, and eight-and-a-half out of ten would be
quite a long time. So we would ask you consider that based
on the fact she has never been to prison beforel

THE COURT: Okay. I am going to judicially terminate
her probation.

PROBATION: Yes, Your Honor.

THE COURT: Any financial obligations that have not
been met, reduced to a civil judgment. Those that cannot be
waived.

PROBATION: Yes, ma‘am.

THE COURT: No administrative monitoring.

PROBATION: Yes, Your Honor.

THE COURT: Anything else from the defense with regard
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to mltigation?

MR. KING: If her family wanted to speak, Judge. I
don't know if they do. You don't have to, but if anybody
wanted to speak now is the time.

MR. KING: This is her daughter, Your Honor.

THE CQURT: All right.

MR. KING: Please state your name.

MS. DBAWSON: Geacnla Dawson. I want to say, Your
Honor, I know what she did was wrong; but the only think I
am saying that she has got 14 kids and no help. She
couldn't get a job. She tried. I mean I help her from day
one. I am a thankful of her. I don't know what happened to
my mamma, but I mean.

THE COURT: Thank you for being here. I know she
appreciates your concern. Thank you.

THE COURT REPORTER: Could I get your name again,
please.

THE COURT: Your name once again.

MS. DAWSON: Geacnia Dawson

MR. KING: Please spell your first name.

MS. DAWSON: G-E-A-C-N-I-A. Dawson, Bb-A-W-S5-0-N.

THE COURT: Very good. Anything further?

MR. KING: I believe that is all I have, Your Honor.

THE COURT: And you have indicatea that you'fe -- you

have spoken’with your client but she would like —-- not like
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to say anything with regard to mitigation?
MR. KING: That is right, Your Honor. And that is
based on my advice to remain silent at this point.

THE COURT: All right, Very good. All right. Ms.

Frayer, if you could stand.

On Indictment 2014-GS-10-07082 distribution of crack
cocaine the sentence of the court is you be committed to the
State Department of Corrections for a period of 12 years.

Is she entitled to any credit?

MR. KING: Yes, Your Honor, she served 128 days.

THE COURT: She is given credit for 128 days. Good
Juck to you, Ms. Frayer.

(WHEREUPON, trial concludes 8/12/15, 6:34 p.m.)
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(VOTE: A transcript which has been certified by the court
reporter will bear an original 51gnature on the below
certification sheet. Please contact the court reporter for

additional certified transcripts.)

CERTIFICATE

I, the undersigned Phyllis Norton, Official Court
Reporter for .the Ninth Judicial Circuit of the State of
South Carclina, do hereby certiﬁy that the foregoing is a
true, accurate, and complete tténscript of record of all the
proceedings had and evidence introduced in the captioned
case, relative to appeal, in the Court for Charleston
County, South Carolina, on August 12, 2013.

I do further certify that I am ﬂeither of kin, counsel,
nor interest to any party hereto.

(AW, A O

~ PHY IS NORTON, CVR
(Slgnat in blue ink.)

' 'Da.te-: CI‘/‘?/{;(DI-S-

Certified Transcript Provided For: 2Cc{D
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STATEMENT OF ISSUE ON APPEAL
Whether the trial court erred in denying defense counsel’s request for a jury charge
on mere presence where the video mwrdiné of the controlled buy showed at least six other

people in and around the residence where the informant claimed he purchased the cocaine?
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~ STATEMENT OF THE CASE
On June 13,.2014, the Charleston County grand jury indicted Appellant Vanessa
. Frayer on one count of distribution of cocaine base. R. 151.

On August 12, 2015, Frayer appeared for trial before the Honorable Michael G.
Nettles and a jury. Frayer was represented by Jason King and Shirene C. Hansotia, The
‘State was represented by assistant soI:icitors Stephenie Linder and Scott Maynor. R. 1.

The jury found Frayer guilty of the above offense. R. 141, Judge Nettles terminated
her probation related to a prior conviction and sentenced her to twelve years incarceration.
R. 150,

This appeal foliows.



STATEMENT OF FACTS

Frayer presented three .alternate defenses at trial through counsel’s cross-

examination and argument. The defense averred that either (1) she was not the person
shown on the video selling drugs to the confidential informant; (2) ske was shown in the
video but was not involved in sale of drugs to the informant; or (3) the drugs were picked up
by the informant along his lengthy walking route.”. R. 31,1 14—-33,1. 7; R. 64,1. 1 =70, 1.
3; R 124, 1. 15 — 128, L. 13. The State’s case included testimony from confidential

informant Christopher Singleton (hereinafter “the informant™), testimony from the officers

and detectives who coordinated the buy operation, testimony regarding chain of custody and .

analysis of the drug evidence, and the buy video recorded from-a camera wom by the
informant. R.33,1.10-105,1L6.

The informant admitted that he worked as a confidential informant sixteen times
from May 29, 2014 through January 9, 2015, earning a total of eight hundred and eighty
dollars. R. 64, 1. 22 — 66, 1. 25. The informant also admitted to his criminal history, which
included both drug offenses and crimes of dishonesty. Specifically, the informant was
convicted of possession of cocaine base in 2008, 2009, and 2012, six counts of fraudulent
checks in 2608, shopfifting in 2009, petty larceny in 2009, and receiving stolen goods in
- 2013, R. 63,11 4-14; R. 68,1. 17— 70,1. 2-

The informant testified that he was working as a confidential informant on June 13,

2012 and was given sixty dollars to get “a 60,” i.e. sixty dollars’ worth of crack cocaine. He

I Twelve (12) minutes elapsed from the time the informant got out of the officer’s van to
the time he arrived at the closed-in porch where he allegedly purchased the drugs.
Another seven (7) minutes elapsed from the time the informant left the porch to the time
he returned to the van. Seg State’s Exhibit 1 (Buy Video), on file with this Court.
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was searched before and aﬁer the “buy” by Officer Engles and outfitted with a camera. He
could not recall the street name where he purchased the drugs, but he said it was downtown
near a Food Lion. The.informant claimed that he “ordered the 60” from “the lady in the
courtroom.” Not surprisingly since she was sitting at the defense table, he pointed to Frayer.
R.55,1.3-61,L. 4;R. 61,1. 18-21.

The video shows at least six other individuals outside the house and on the closed-in
porch where the drugs were allegedly purchased by the informant. State’s Exhibit 1 (Buj
Video), on file with this Court.> Though the informant testified that Frayer is the individual
who sold him the drugs, the woman sitting on the porch is only shown briefly and is never
seen handing anything to the informant on the video. R. 56, ll. 1-11; R. 112, 1l. 22-24;
State’s Exhibit 1 (Buy Video), on file with this Court. Notably, there was no evidence that
the informant had ever met Frayer before. Rather, the police targeted a general area in
response to other incidents that had been reported there. R. 72, 1L. 6-17; R. 117, 11. 9-15.

Thougp the amount of cocaine that he actually received from the purchase “didn’t
look like a 60,” the informant did not get any change back from the sixty dollars he
allegedly spent. R. 55, Il. 17-20; R. 62, 1. 2-10. There was no testimony regarding what
amount he expected to receive for sixty dollars. Regardless, there was a disparity in the

weight of the substance recorded by the officer on his report of 0.4 grams and the weight

2 Asaresult of the trial court’s ruling on defense counsel’s pre-trial motion to redact,
portions ‘of the buy video were muted by the solicitor when the video was shown to the
jury during the trial and upon the jury’s request during deliberations. R. 5,1. 16 -22, 1.
5; R. 50, 11. 8-25; R. 58, 1. 25 — 59, 1. 24; Supp. R. 1, 11. 14-21; Supp. R. 2,1. 7 -4, L. 19.
The solicitor specifically noted-the times that the video was muted in the record. R. 50,
11. 8-25 (“We agree that 7:45 to 12:15 needs to be muted; 13:50 to 14:04; 14:56 to 15:02;
and 15:21 to 15:32. Those are all the times that need to be muted. We have watched 1t
together and we are in agreement with all of those items.”).



recorded by the drug analyst of 0.25 grams. R. 89, 11. 17-19; R. 104, Il 13-22; R. 125,1. 25
~ 126, 1. 4;.State’s Ex. 2 (Lab Report). Defense /counsel also pointed out that it took the
police three months to even draft a warrant to arrest Fr‘a)‘ler and that no marked money was
recovered fromher. R. 89, 1.20—-90, 1. 4;R. 127, ll 5-17.

Defense counsel requested a mere presence charge R. 112 1. 8-12. The solicitor
argued that “[t]here has been no testimony that she was merely present.” She noted that the
informant’s testimogy was that Frayer “had an active role taking the order and making the
| sale and doingsthe distribution itself” The solicitor agreed with defense counsel that there is
no “hand to hand” shown oﬁ the video. Thus, she argued, ‘_‘t.here is no way to really point it
at someone eise.” Inexplicably, the‘ solicitor further argued that “the language of the
distributioe includes cons'piring,' aiding, abetting, end all of that,” which “would cover
thmgsbetter” R.112,116- 113,14, '

The trial judge declined to give the charge statmg

Alright. You are protected on the record. I don’t think it applies. And I

think probably where you have a constructive possession case with where

there is some amount of controlled substance in a room I think that would

apply. This case is there is no evidence of that in this case.

R. 113, 11. 5-10. Defense counsel renewed his request for the mere presence charge after the

jury instructions were given, before the jury began deliberations. R. 140, 1L 11-22.
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-

UMENT

The triak court erred in denying defense counsel’s request for a jury charge on
mere presence where the video recording of the controlled buy showed at least six
other people in and around the residence where the informant claimed he purchased
the cocaine,

A mere presence instruction should have been given m this case because, after
viewing the video, the jury could have reasonably concludeci that Frayer was merely present
and was not the individual who sold the informant the drugs. While Frayt;r is alleged to be
the one who spoke to the informant regarding “a 60,” the camera did 'no; show who was
speaking at that time. Further, as the solicitor conceded at trial, the video did not show
Frayer hand anything to the informant. R. 112, 1. 22-25. Thus, if the informant did in fact
pﬁfchase drugs from someone on the porch, it was not clear that person was Fra&er. The
solicitor pointed to the informant’s testimony that Frayer was the one who‘{sold him the
drugs. R. 112, 1. 16-21. However, it was up to the jury to weigh the evidence and
determine whether to believe the informant’s testimony, which was not substantiated by the
video recording. See Stete v. Daniels, 401 S.C. 2;51, 260, 737 S.E.2d 473, 477 (2012)
(noting that the jury’s.‘ “core ﬁm.ctions” are “to examine evidence and make factual
determinations, weigh credibility, and perhaps most importantly, decide whether the State
has proven its case beyond a reasonable doubt.”).

. The law to be charged to the jury is to be determined by the evidence presented at
trial. State v. Lee, 298 S.C. 362, 364, 380 S.E.2d 834, 835 (1989). The trial court
commits reversible error when it fails to give a requested charge on an issue raised by the

indictment and the evidence presented. Id. The defendant is entitled to a mere presence

charge if the evidence supports it. State v. Franklin, 299 S.C. 133, 141, 382 S.E.2d 911,



915 (1989). The failure to charge “mere presence” may constitute reversible error. Lee,
298 8.C. at 364, 380 S.E.2d at 835.
The law on “mere presence” has devolved over the past twenty-five years such

that the courts have begun determining the propriety of such a charged-based upon the

State’s theory of the case rather than based on the evidence. See State v. Peay, 321 S.C.'

405, 468 S.E.2d 669 (Ct. App. 1996)‘(ﬁndiné “a charge on mere presence is necessary
only when the state aftempts to establish constructive possession of contraband” and
“[wlhere the state alleges and proves actual possession, the court need not give a

constructive possession or ‘mere presence’ charge™); State v. James, 386 S.C, 650, 689

SE2d 643 (Ct. App. 20i0) (finding meré- presence inapplicable where
the State’s theory of the case did not involve accomplice liability and the State did not
seek to establish that James was in possession of cocaine). Even so, the facts of the case
warranted a mere presence charge.

In State v. Peay, this Court held:

A charge on mere presence is necessary only when the state attempts to
establish constructive possession of contraband. State v. Ellis, 263 S.C. 12,
207 S,E.2d 408 (1974). Where the state alleges and proves actual
possession, the court need not give a constructive possession or
“mere presence” charge. See State v. Lee (the evidence produced by the
state tended to show Lee exercised actual possession and control over the
cocaine; thus, “mere presence” was not an instruction supported by the
evidence presented by the state at trial).

321 S.C. 405, 468 S.E.2d 669 (Ct. App. 1996). However, a review of the cases cited

reveals that they do ot stand for those propositions. In State v, Ellis, 263 S.C. 12, 207
S.E.2d 408 (1974), there was no charge issue raised in the appeal. Rather, the co-
defendants in Ellis argued that a directed verdict should have been granted because the

State failed to present any evidence of possession beyond their meré presence. 263 S.C.
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i

at 19—23, 207 S.E.2d aﬁ 412-13. Our Supreme Court agreed and vacated one of the

defendant’s convictions. [d. !
L
In State v. Lee, our Supreme Court found that the evidence presented did not

warrant a mere presence instruction. 298 S.C. 362, 380- S.E.2d 834 (1989). The State
offered testimony of Agent Ramey of the South Carolina Alcoholic Beverage Control
Commission, who was on patrol with an officer from the Charleston County Police
Department’s Narcotics Unit. Id. at 363, 380 S.E..2d at 835. A group of six peoiJle,.who
were standing in a semicircle, scattered when the officers drove up to them. Id. Ramey
testified that she saw Lee, who was standing in the group as they approached, drop a
plastic container containing white powder, which was later found to be cocaine. Id. The
officers followed Lee around the corner of a nearby building and arrested him. 1d.

Lee testified that he was walking along behind the building and saw the officers
approach the group that scattered. Id. at 364, 380 S.E..2d at 835. When he was
approached and searched, the officers did not find any drugs on him and he was released.
Id. As he began to walk away, the -officers found cocaine where the group had been
standing and stopped him again. Id. Lee testified that the officers told him they were
“going to frame him for what they found when he wasn’t even no where around.” Id. at
365; 380 S.E..2d at 836.

The Lee Court found that the State’s evidenc:e “tended to show Lee. exercised
actual possession and control over the cocaine” and that Lee’s defense was that the
officers knew he was not involved and were framing him. Id. Thus, the Court
detcnnineti fhat “[t]he evidence presented at trial did not suppoﬁ a ‘mere presence’

o

instruction; therefore, the trial judge properly refused to so instruct the jury.” Id. Thus,

10



the Lee Court did not look just to the State’s theory and evidence. Id. (“This Court has
held mere presence instructions are required where the evidence presented at trial
reasonably supports the conclusion that the defendant was merely present at the scene
where drugs were found, but it was questionable whether the defendant had a right to
exercise dominion and control over them.” (citing State v. Kimbrell, 294 S.C. 51, 362
S.E.2d 630 (1987))).

Later the 'same month that Peay was decided, the same panel of this Court issued

its opinion in State v. Dennis, 321 S.C. 413, 468 S.E.2d 674 (Ct. App. 1996), and

explained that a “mere presence” instruction is “generally applicable in two

circumstances™: s
First, in instances where there is some doubt over whether a person is
‘guilty of a crime by virtue of accomplice liability, the trial court may be
requu'ed to instruct the jury thata person must personally commit the
crime or be present at the scene of the crime and mtennonally, or through
a common design, aid, abet, or assist in the commlssmn of that crime
through some overt-act. Secondly, “mere presence” is generally an issue
where the State attempts to establish the defendant’s. possession of
contraband because the defendant is present where the contraband is
found. In such cases, the trial court may be required to charge the jury that

the defendant’s “mere presence” near the contraband does not establish his
possession.

321 S.C. at 420,-468 S.E.2d at 678. Notably, the defendant in Dennis also denied ever
- being at the scene such that there was never any issue of accomplice liability. Id. at 420,
468 S.E.2d at 678. Unlike the défendants in Lee and Dennis, Frayer did not testify in the
present case and pigeonhole herself into the defense that she was not present on the
porch. Instead, she presented alternate defenses in the form of defense counsel’s cross-
examination and argument regarding the reasonable inferences that the jury could make —

one of which was that she was merely present. See generally State v. Williams, 400 S.C.

11
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308, 317, 733 S.E.2d 605, 610 (Ct. App. 2012) (recognizing that the evidence may support’

charges on defenses that may otherwise seem inconsistent).

Since Dennis, this Court decided State v. James, 386 S.C. 650, 689 S.E.2d 643
(Ct. App. 2010) and found a mere presence charge inapplicable under the accomplict;.
liability theory where there was no evidence that anyone other than James was present at
the scene and inapplicable under the possession theory where the State ﬁas not

attempting to establish constructive possession of contraband. The next year, in State v.

Burgess, 393 8.C. 396, 712 S.E.2d 1 (Ct. App. 2011), modified on other grounds by State
v. Burgess, 408 S.C. 421, 759 S.E.2d 407 (2014) this Court found a mere presence charge -
inapplicable because the State’s casé depended on Burgess’ actual possession of the crack
and the jury charge limited the St;lte to proving actual possession and gave the jury no
option to find- constructiver-posseséion. |

Unlike James, 386 S.C. at 654, 689 S.E.2d 645-46, where the defendant was the
only person shown on the buy video, the video in the present case revealed that the
informant was (‘m thé porch for':pnly approximately three minutes and forty-five seconds.
The woman who he claimed was Frayer was shown on camera at various times for only
less than ten seconds in total. It further showed sevéral other people aromi&f the alleged
buy location such that even if the jury believed that the woman seated in.the chair was

Frayer, they could have also reasonably believed that someone else sold the informant the

' drugs and that Frayer was merely present. See State’s Exhibit 1 (Buy Video), on file with

this Court.

12



Additionally, the indictment in the present case read:

That in"Charleston County, South Carolina, on or about June 12, 2014, the

Defendant, VANESSA LAQUETTA FRAYER, did manufacture, distribute,

dispénse, deliver, purchase; or did aid, abet, attempt, or conspire to

manufacture, distribute, dispense, deliver, or purchase; or did possess with

the intent to distribute, dispense or deliver.a controlled dangerous substance

or a controlled dangerous analogue, to wit: cocaine base; in viclation of 44-

53-375 of the South Carolina Code of Laws (1976) as amended.

R. 151 (emphasis added).® The jury was further instructed: “Distribute means to deliver
or to actually constructively or atiempt to transfer.a drug other than administering or
dispensing.” R. 136; 1I. 15-17 (emphasis added). They wére also instructed: “To deliver
means to actually, constructively or attempt to transfer ‘a drug” R. 136, 1l. 18-19
(emphasis added). Thus, while the State did not specifically argue accomplice liability,
this language may have led the jury fo believe that Frayer’s presence alone was enough to
convict her. , Cf. Burgess, 393 S.C. at 405, 712 S.E.2d at 6 (where the jury charge
specifically liniited the State to proving actual possession.and gave the jury no option to
find constrictive possession).

There should not be any different standard for a “mere presence” charge than any
other charge requested by the parties. Though our courts have recited the correct
standard that the law to be charged is determined from the “issue[s] raised by the
indictment and the evidence presented,” they have often failed to apply that standard to
the request for a mere presehce charge. See, e.g., James, 386 S.C. at 653, 689 S.E.2d at
645. 1t is not the function of the trial judge to weigh the evidence in deciding whether a

charge is proper. State v. Burﬁés, 334 S.C. 256, 513 S.E.2d 104 (1999) (“It is well-settled

S tis no;c clear from the record whether the indictment was sent back with the jury in
addition to the verdict form.

13
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the law to be charged is determined from the evidence presented at trial, and if any
evidence exists to support a charge, it should be given. The trial court commits reversible

error if it fails to give a requested charge on an issue raised by the evidence.” (emphasis -
added)). Thus, the State’s theory of the case cannot dictate the propriety of the charge.
See Holmes v. South émling, 547 U.S. 319, 126 S.Ct. 1727 (2006) (“[B]y evaluating
the strength of only one party's evidence, no logical conclusion can be reached regarding
the strength of contrary evidence offered by the other side to rebut or cast doubt.”). In
the present case, where the jury could have reasonably believed that Frayer was present
on the porch but did not actively participate in the sale of the drugs, a mere pres‘ence
charge should have been given, The need for such a charge was éven more imperative
because of the mention of aiding and abetting and constructive distribution in thie
indictment and jury instructions given. Therefore, the trial court erred in failing to give

the mere pres\encé charge requested.

14



CONCLUSION
‘Based on the foregoing, Appellant Vanessa Frayer tespectfully réquests that. this

Court reverse her convictionand grant her a new trial..

Respectfully submitted,

© LreR, Baer
Appellate Defender

ATTORNEY FOR APPELLANT

This-29th:day of June, 20186..
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STATEMENT OF ISSUE ON APPEAL
The trial court. properly denied Appellant’s requeét for-a jury instruction on mere

presence because the evidence presented did not support such a charge.
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STATEMENT OF THE CASE
A Charleston County Grand Jury indicted Appellant for distribution of cocaine base.
(R.151-152) On August 12, 2015,' Appellant proceeded to a trial before the Honorable Michael
G. Nettles and a jury. Jason King, Esquire, and Shirene C. Hansotia, Esquire, -repres-ented
Appellant, and Assistant Solicitors Stephenie Linder, Esquire, and Scott Maynor, Esquire,
represented the State. The jury found Appellant guilty, and Judge Nettles sentenced her to
twelve years’ imprisonment after terminating her probation for a prior conviction. - (R. 141, 150.)
Appellant filed a timely notice of intent to appeal and s}ubsequently submitted a Brief in

support of her appeal. This Brief of Respondent follows.

! The cover page of the trial transcript lists the date as “August 12, 2013,” but the notice of
appeal, the sentence sheet, and the verdict form all list the correct date, “August 12, 2015.”
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k STATEMENT OF FACTS

On June 13, 2014, officers from thé City of Charleston Police Department organized a
“buy-walk” with. the assistance of a confidential .informent (CI).2 The police searched the CJ,
fitted him with an audio wire and a camera, and gave him prerecorded money. (R. 36, line 24-R.
39, line 18). The police listened though the audio wire after dropping the CI.off in the
"designated area, (R. 40, lines 7-13). The CI made a purchase, walked back to the designated
meeting place, was re-searched by police, and wrote a statement. (R. 40, line 14-R. 41, line-6).
Appellant’ was identified as thg person who sold the CI the drugs, and police arrested her
approximately three months later and charged her with distr;b'ution of cocaine base., (R. 81, line

24-R. 82, line 3; R, 88, line 22-R. 90, line 1; R.151-152).

Appellant proceeded to trial on August 12, 2015. She miade a pretrial motion to redact

portions of the buy video, which was a combined DVD of the video and audio. recordings.

captured by the CI. (R. 5, lines 16-20). After much discussion, the trial judge watched the
video. (R. 15, line 6-R. 19, line 4). Both parties agreed partial redaction was proper and agreed
to meet during the lunch break to determine which portions of the video to mute when played for
the jury, which they did. (R. 19, lines 1?—25; R. 50, lines 8-19).

The State then proceeded to present its case, First, the State called Patrick Gill, a
narcotics detective with the City of Chaﬂmon Plolice Depart‘me:it. (R. 33, line 10-R. 34, iine 5).
H; explained the process of doing a “buy-walk” controlled drug bpy and described what

happened in this particular case. (R. 35. line 1-R. 41, line 6). He testified that the team met with

2 According to Detective Pafrick Gill of the City of Charlestor Police Department, a “buy-walk”
is when the department searches a ClI, fits him with a wire and recording equipment, gives him
prerecorded money, and takes him to a predetermined area where the CI then makes & controlled
drug purchase and comes back to a designated meeting place. It differs from a “buy-bust,”
where the police immediately arrest someone following the purchase, because here the arrest
took place three months later, (R, 36, lines 2-23),

3
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the CI to do a briefing, during which the CI was searched, wired to an audio recorder and a
camera, and given prerecorded money. (R. 37, lines 14-18). He stated that he was.able to listen

on a real-time wire as the CI walked and that the camera the CI wears gives a first-person view

_sothe police can see everything he sees. (R. 39, lines 8-14).

Next, the State called Christopher Singleton, the CL. He testified he worked with the City
of Charleston on June 13, 2014, and bought $60 worth of crack cocaine, although he thought it

did not look like a “60.” (R. 55, lines 3-20). When asked who he bought the drugs from, he

identified Appellant. (R. 56 1-lines I-i1). Singleton identified the buy video, State’s Exhibit
#1, and testified it was a fair and accurate representation of what liappened on June 13, 2014. (R.
58, lines 7-24). The solicitor played the video while Singleton was on the stand and asked him
questions about it. She asked him who the fémale voice belonged to that can be heard talking
about $60 on the video, and i:e identified the voice as belonging to “the lady in the courtroom.”

(R. 60, lines 23-25), He further identified her as the one sitting in the chair in the video. (R. 61,

lines 1-4). To clarify, the following exchange took place:

The ‘State: So when you ordered up the 60 who did you order
from?

' Singleton: The young lady in the courtroom.
The State: And that lady sitting down on the video, who is that?
Singietoﬁ: The young lady sitting in the courtroom.
(R. 61, lines 1'8—21): éingleton testified: that when he got back to where the ofﬁce;S' were, he

gave the drugs he purtlahased to Detective Engles, the officers searched him again, and he wrote a

statement. (R. 61, line 22-R. 62, line 25).

Detective Sean Engles, a narcotics detective with the City of Charleston Police

Department, testified next. He explained he was the case aéent for thjs particular drug buy. (R.

4



72, lines 4-8): He testified about using Singleton as a CI on many occasions because he was
reliable and stated, “Everything that we-later review on-the video has been consistent with the
statements he gives us aﬂcr‘ the buys.” (R. 74, lines 2-10). Detective Engles related that
Singleton bought 360 worth of crack cocaine, which field-tested positive at the scene. (R. 79,
line 13-R. 80, line 4). He then testified he-took the drugs to the police evidence drop box. (R.
80, line 24-R. 81, line 23).

"The State called three more witnesses to complete the chain of custody: - Linda Wilson-
-evidence techmician, Susan Payne-evidence custodian, and: Ashley Earl-controlled substance
analyst. They each testified regarding their roles in handling the diug evidence. '(R. 90-100).

At the close of the State’s case, Appellant moved for a directed verdict, which the trial
court denied. (R. 105, line 14-R. 106, line'17). The State asked for ﬁ jury charge explaining the
trial court’s rulings on winich portions to mute on the ﬁcieo, but the trial court denied the request.
(R. 110, line 7-R. 111, line 11). Defense counsel requested a jury charge on mere presence but
made no argument supporting his request. (R. 112, ]inw'9~1-2); The State opposed the requested
charge, arguing “[t]here has been no testimony that she wasi merlely present” and added that
“because the langﬁage.of the distribution includes conspiriné“, aiding, abetting, and all of that . ..
that would cover things better.” (R. 112, line 16-R. 113, liné 4). The trial judge determined a
mere presénce charge did not apply, stating, “And I .think probably where you have a
constractive possession case with where there is some amount of controlled substance in a room
1 think that would apply t, but]'there isml)'evidence of that in this case.” (R. 1 13, lines 6-10).

The jury found Appellant guilty, and the trial judge sentenced her fo twelve years’

impﬁsoﬁment after terminating her probation for a prior conviction, (R. 141, 150.)
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ARGUMENT
" The trial court properly denied Appellant’s request for a jury
instruction on mere presence because the evidence presented
did not support such a charge.
" Appellant argues the trial court erred in denying defense counsel’s request for a jury

charge on mere presence because the video recording of the controlled buy showed at least six

other people in and around the residence where the informant purchased the crack cocaine. On

the contrary, the trial court correctly denied the request because the evidence presented—namely

the CI’s testimony and the video.itself—showed cne person transacted the drug sale with the CI,
and that person was Appeliant, This Court shiould affirm the trial court’s denial of the request.
“The law to be charged must be determined from the evidence presented at trial.” State
v. Holland, 385 S.C. 159, 165-66, 682 S.E.2d 898, 501 (Ct. App. 2009). In determining whether
the evidence requires a particular charge, the trial court views the facts in a light most favorable
to the defendant. However, “[a]n instruction should not be given unless justified by the
evidence,” 1d. at 166, 682 S.E.2d at 901. “If a jury instruction is provided to the jury that does
not fit the facts of the case, it may confuse the jury.” Id, Our appellate courts will not reverse
the trial court’s ruling regarding jury instructions unless the trial court ebused its discretion. Id,
Two typical situations exist where a “mere presence” charge is applicable: accomplice
liability cases and constructive possession cases.
“*Mere presence” is generally applicaﬂle in two circumstances.
First, in instances where there is some doubt over whether a person
is guilty of & crime by virtue of accomplice lisbility, the trial court
may be required to instruct the jury that a person must personally
commit the crime -or be present at the scene of the crime
intentionally, or through a common design, aid, abet, or assist in
the commission of that ¢crime through some overt act. Secondly,
mere presence is generally an' issue where the state attempts to

establish the defendant’s possession of contraband because the
defendant is present where the contraband is found. In such cases,

6



the trial court may be required to charge the jury that the
defendant’s mere presénce near the contraband does not establish
possession. . T ’

State v, James, 386 S.C. 650, 653-54, 689 S.E.2d 643, 645(Ct. App. 2010) (quoting State v.

Dennis, 321 8.C. 413, 420, 468 S.E.2d 674, 678 (Ct. App. 1996)).

Neither‘- of these circumstances is present in the instant case. It does not involve
accomplice liability, nor is it a situation where drugs were ;imply found somewhere with no
indication of who had possession. Appellant makes much. of the comment by the solicitor that
“the language. of the distribution includes: conspiring; aiding,.. abetting, and all of that” which
“would cover things-better” (App.Br.7; R. 113, lines 2-4). Indeed, she characterizes it as an
inexplicable argument. However, the words “aid, abet, attempt™ are contained in the indictment,
and the solicitor was not arguing accomplice liability simply by mentioning the language of the
'rmtute. It is clear, and Appellant even notes in hier brief, that the State’s theory is that Appellant
“had an active role taking the order and making the sale and doing the distribution itself,”
(App.Br.7; R. 112, lines 1‘8—,21): Atrno time did the State argue she had an accomplice-type role
in the drug deal.

The evidence shows Appellant was the one who. transacted the coritrolled. drug buy with
Singleton, The evidence presented here inciuded Singleton’s testimony at trial that Appellant
was the person from whom he ordered the “60” of drugs.- He also identified her as the lady who
‘was sitting in the video. The video itself also provided evidénce. While it is true the camera
does not actually show the drugs changing hands, the audio recording provides evidence of &
drug transaction, In the audio recor&ing,_'AppEHant can be heard asking what is going on, and
Singleton can be heard telling her he nee:d_s a “60.” (Buy DVD at approximately 13:32). One
can then hear Appeliant say something that gounds like, “I’Il get the *60.” (Buy video at

approximately 14:10). She then directs him over to the side while another man comes in. In

7
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another part of the video, Appellant tells Singleton what to do if he wants to pay to smoke it
there. (Buy DVD at ;app;'oximately 14:53). Appellant is the oniy one sitting in the video, The
only other woman shown in the video, who Appellant indicated was her sister, is walking around
the whole time. Additionally, Detective Engles testified Appellant delivered $60 worth of crack
cocaine to him after the encounter. (R. 79, line 11-R. 80, line 4),

Appellant argues six people were in apd around the area where the drug transaction took
place in support of her argument that the -trial judge erred in denying her request for a mere
presence charge to the jury. However, even though two men were seen outside the door, and two
men and Appellant's sister were inside the house, this was not a case where some drugs were
simply found on’some property and dominion and control of those drugs were at isgsue. This was

a controlled, orchestrated “buy-walk™ where the CI went into the house, bought drugs from one

person—Appellant—and delivered those purchased drugs to the police. The transaction was

captured on video and audio, and as noted above, the recordings, in'addition to Singleton’s
testimony, provide evidence that Appellant was the one selling the drugs. Therefore, the number
of people in and around the house is of no significance to this particular set of facts.

Appellant takes issue with this Court’s decision in State v. Peay, 321 S.C. 405, 468

S.E.2d 669 (Ct. App. 1996), specifically suggesting that this Court’s assessment of State v. Ellis
and State v. Lee is incorrect. Specifically, she argues Ellis is a directed verdict case rather than

a jury charge case. While this is true, the case still provides guidance ‘on the relationship

between constructive possession and mere presence, which the Peay case expands and applies to

ithe jury charge issue, Though Appellant argues both Ellis and Lee do not stand for the

propositions this Court cited them for in Peay, the parenthetical about Lee is practically a -

3 State v. Ellis, 263 A.C. 12, 207 S.E.2d 408 (1974); State v, Lee, 298 S.C. 362, 380 S.E.2d 834
(1989). N : '



verbatim quotation out.‘of the Lee case _éxqept for the omission of the word “below,” the use of a
lower case “s” in the word “state,” and the replacement of a_semicolon for a period to combine
the two sentences into one, Lee, 298 S.C. at 365, 380 S.E.2d at 836, Regardless of whether Ellis
has anything to do with a jury charge, Peay is still good law in South Carolina and makes clear
that when actual possession is alleged and proved by the Sfate, as is the case here, “the court
need :not give a constructive possession-or ‘mere presence’ charge.” Peay, 321 S.C. at 411, 468
S.E.2d at 673. Singleton’s 'testimony"was that Appellant sold him Jthe drugs. This demonstrates
actual possession and does not require a “mere presence” charge.

Appellant also argues that “mere presence” law has “devolved” from being based on the
evidence in a case to-being based on the State’s theory of a case 'and argues “the State's theory of
the case carinot dictate the propriety of the charge.” (App.Br.9, 14). She cites-s_mg‘ v. Burriss,
| 334 SC. 256, 513.8.E.2d 104 (1999), for the proposition that*if any evidence exists to support &
charge, it should be given” in support of her argument that “she. presented alternate defenses in
the form of defense counsel’s cross-examination-and argument regarding the reasonable

inferences that the: jury could make - one of which was that she was merely present”

(App.Br.11, 13;14) {(emphasis added). However, contrary to Appellant’s statement, she did not

present any evidence or argument to support a defense that she was merely present, including

during opening, cross-examination, or closing. . In her statement of facts, Appellant states‘ that
she presented three alternate defenses at trial: “The defense averred that either (1) she was not
the person shown on the video selling drugs to the confidential informant; (2) she was shown in
the video but was ot involved in sale of drugs to the informant; or (3) the drugs were picked up
by the informant along his lengthy walking route.” (App.Br.5). However, upon reviewing the

transcript pages cited to support this statement, the State is unable to discern how Appellant
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came to this co‘nclusidn. The only defense actually mentioned in defense counsel’s opening

statement was.that Appellant was not arrested until three months after the controlled buy and no

'prerecorded money was found o her. It would be quite a stretch to translate that defense into'a

claim that “she was not the person shown on the video selling drugs to. the -confidential
informant.” During cross-examination of Singleton, in another section of pages cited by
Appellant, the only thing that could possibly be characterized as a defense was questioning
Singleton about his criminal history and implying he was not an honest person, possibly calling
into question his credibility. And finally, in the last section of cited transcript pages, defense
counsel highlighted Singletbl?‘s history of dishonesty and then pointed out that. he claimed he
was not given $60 worth of crack cocaine and that the video was not clear. While attacking
Singleton’s credibility could certainly make the jurors wonder whether they could believe him,
defense counsel did not aver that Appellant was shown in the video but was not involved in the
sale of dr{lgs to the informant or that the drugs were picked up by the informent along his lengthy
walking route. In short, none of the cited portions of the transcript appear to show anything that
rises to the level of the claims made above.

In sum, because no evidence was presented that Appellant was merely present, and
accomplice liability was not the State’s theory of the case and was not an issue, the trial judge
corre:ctly denied Appellant’s request for a charge on mere presénce. This Court should affirm the

trial court’s decision.

10
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CONCLUSION
For all the foregoing reasons, it is respectfully submitted that the judgment and .
conviction of the lo'wer court be affirmed.
o Respectfully submitted,
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PER CURIAM: Affirmed pursuant to Rule 220(b), SCACR, and the following
authorities: State v. Baccus, 367 8.C. 41, 48, 625 S.E.2d 216, 220 (2006) ("In
criminal cases, the appellate court sits to review errors of law only."); State v.
Mattison, 388 S.C. 469, 479, 697 S.E.2d 578, 584 (2010) ("An appellate court will
not reverse the trial [court]'s decision regarding a jury charge absent an abuse of
discretion."); State v. Lee, 298 S.C. 362, 364, 380 S.E.2d 834, 835 (1989) ("The
law to be charged to the jury is to be determined by the evidence presented at
trial."); State v. Dennis, 321 8.C. 413, 420, 468 S.E.2d 674, 678 (Ct. App. 1996)
("Mere presence’ is generally applicable in two circumstances. First, in instances

~where there is some doubt over whether a person is guiity of a crime by virtue of
accomplice liability, the trial court may be required to instruct the jury that ‘a
person must personally commit the crime or be present at the scene of the crime
and intentionally, or through a common design, aid, abet, or assist in the
commission of that crime through some overt act.’ Secondly, 'mere presence’ is
generally an issue where the State attempts to establish the defendant's possession

_of contraband because the defendant is present where the contraband is found. in
such cases, the trial court may be required to charge the jury that the defendant's
'mere presence’ near the contraband does not establish his possession." (internal
citations omitted) (quoting State v. Austin, 299 S.C. 456, 459, 385 S.E.2d 830, 832
(1989)); State v. James, 386 S.C. 650, 654-55, 689 S.E.2d 643, 645-46 (Ct. App.
2010) (holding a mere presence jury charge not appropriate witliout theories of
accomplice liability or constructive possession).

AFFIRMED.

WILLIAMS, THOMAS, and GEATHERS, JJ., concur.

| We decide this case without oral argument pursuant to Rule 215, SCACR.
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correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true. :
l/m %a_@’ﬁv/ .

SWORN ;n_mﬁsubscribed 'before me this % ]
day of __ "X MAOKRA 55‘ ] N . .
\SMOUIQ& \Dj)d&(’/\ L.5) | |

Notary Public %

My Commission Expfres: . LO- _EDD VG -

Revised 3/2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

1, V&Mﬁ&?ﬁu“m Qﬂ% @ﬂe , hereby apply for leave to
proceed in this action Withof/prcpaymeqt of feg or costs or security therefor. In support of my

application I declare under fenalty of perjury that the following facts are true:

(1) I am the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof, -
“(\v/ Con gh

i Applicans ——
%YYO . g;yai[}r;ng tii;md'subscn'bedbego?eme th1Es)
“Somdbhe S Sadisia

" . Notary Public

My Commission Explres\_gr_ére :Dbl Q’

Revised 3/2003
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIAL CIRCUIT
)
VANESSA LAQUETTA FRAYER, )
S.C.D.C. No. 365066 ) Case No. 2017-CP-10-1165
Applicant, )
)
\ ) RETURN AND MOTION FOR A
. ) MORE DEFINITE STATEMENT
STATE OF SOUTH CAROLINA, )
Respondent. )
D)

In x:esponsehto the post-conviction relief application filed March 6, 2017, Respondent
would show this Court:
L
Vanessa Laquetta Frayer (“Applicant) is presently confined in the South Carolina
Department of Corrections pursuant to orders of commitment of the Charleston County Clerk of
Court. During its December 2014 term, the Charleston County Grand Jury indicted Applicant for
distribution of cocaine base. (2014-GS-10-07082). The factual scenario giving rise to these

charges is as follows:

On June 13, 2014, officers from the City of Charleston Police
Department organized a “buy-walk” with the assistance of a
confidential informant (CI).' The police searched the CI, fitted him
with an audio wire and a camera, and gave him prerecorded
money. (Tr. 51, line 24-Tr. 54, line 18). The police listened though
the audio wire after dropping the CI off in the designated area. (Tr.
55, lines 7-13). The CI made a purchase, walked back to the
designated meeting place, was re-searched by police, and wrote a
statement. (Tr. 55, line 14-Tr. 56, line 6). Applicant was identified
as the person who sold the CI the drugs, and police arrested her
approximately three months later and charged her with distribution

! According to Detective Patrick Gill of the City of Charleston Police Department, a “buy-walk” is when
the department searches a CI, fits him with a’ wire and recording equipment, gives him prerecorded
money, and takes him to a predetermined area where the CI then makes:a controlled drug purchase and
comes back to a designated meeting place. It differs from a “buy-bust,” where the police immediately
arrest someone following the purchase, because here the arrest took place three months later. (Tr. 51,
lines 2-23), :
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of cocaine base. (Tr. 96, line 24-Tr, 97, line 3; Tr. 103, line 22-Tr.
105, line 1; Indictment).

On August 12, 2.015,2 Appliclant prc;ceedcd to a trial before the Honorable Michael G. Nettles
and a jury. Jason King, Esquire, and Shirene C. Hansotia, Esquire, represented Applicant, and
Assistant Soliciu’)rs Stephanie Linder, Esquire, and S-cott Maynor, Esquire, répre_sented the State.
The jury found Applicant‘ guilty, and Judge Nettles sentenced her to twelve years’ im'prisonment
after terminating her prol;ation for a prior conviction. (Tr. 16-i, 170.)

Applicant filed a timely notice of appeal and an appeal was perfected on her behglf by
Appellate Defenciexr' Laura R, Baer of the South Carolina Commission on Indigent Defense—
Division of Appellate Defense. 6n appea;, Applicant allege(; the trial court‘erred in denying
defense counsel’s request ﬂ;r a jury instruction on mere pllesence where the video-recqrding of

the controlled but showed multiple other people in and around the residence where the informant

purchased the crack cocaine. Followmg briefing, the South Caroclina Court of Appeals affirmed

Applicant’s conviction an;i sentence in an unpublished opnuon filed December 14, 2016. State v.
- Vanessa J.aquetta Frayer, 2016-UP-511 {Ct. App. filed Dec. 14, 2016). The Remittitur was sent
to the Charleston‘County Clerk of Court on December 30, 2016.
IL.
In his cur'rcnt“ Application for bost-conviction relief, Applicant alleges she is being held in
custody untawfully for the following reasons: | \

1. *“Given too extensive sentence for charge” and
2. Ineffective lawyer representation.

Attached herewith and incorporated 'herein are the records of the Charleston County

Clerk of Court regarding the subject conviction, the trial transcript, the appellate records, and

2 The cover page of the trial transcript lists the date as “August 12, 2013,” but the notice of appeal, the
sentence sheet, and the verdict form all list the correct date, “August 12, 2015.”
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Applicant’s records from the South Carolina Department of Corrections. Respondent reserves the
right to amend this Return upon receipt of any relevant materials.
1L

J‘Applicant alleges she received ineffective assistance of counsel. This allegation is not
supported by any other additional information in the application. Respondent moves pursuant to
Rule 12(e), SCRCP, to‘rcquire Applicant to provide a more definite statement of his allegations
of ineffective assistance of counsel. The Uniform Post-Conviction Procedure Act requires
applicants to “specifically set forth the grounds upon which the application is based.” S.C, Code
Ann, § 17-27-50 (1985) (emphasis add;d). Furthermore, Rule 8(a), SCRCP, ‘rcquires all civil
pleadings include “a short and plain statement of the facts showing'that the plea'der is entitled to
relief.”

| Qu\t\estion 11 of the PCR application asks Applicant to state concisely the supporting facts
for each of her grounds for relief. In response to that question, Applicant fails to set forth any
specjﬁc facts to explain hér allegations, Applicant’s allegations are- so vague and ambiguous that .
Respondent cannot be reasonably reciuired to frame a responsive return. Therc;fdre, Respondent
moves to require Applicant to file an amended applicéﬁon well in advance of the hearing
scheduled in this matter. If Applicant fails to file a timely and responsive amended application
setting forth specific allegations for relief, Respondent reserves the right to move to dismiss the
application.
Iv.

Without waiving its motion for a more definite statement in Part III, m, Respondent

submits Applicant’s allegation of ineffective assistance of counsel is without ;Ilerit. Applicant

alleges ineffective of assistance of counsel, In a post-conviction relief action, the applicant bears
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the burden of proving the allegations in his or her application. Butler v. State, 286 S.C. 441, 334

S.E.2d 813 (1985). Where the application alleges ineffectivé.assistance of counsel as a ground
for relief, Applicant must prove that “counsel’s conduct so undermined the proper functionirng of
the adversarial process that the trial cannot be relied upon as ha.ving produced a just result.”
Strickiand v. Washington, 466 U.S. 668 (1984); Bautler, 334 S,E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases, The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. The applicant must overcome this presumption
in order to receiw:'. relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). .

The reviewing court applies a two-pronged test in evaluating aIlegations of ineffective
assistance of trial counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove trial
counsel's performance wés deficient Id. ‘Under this prong,-the court measures an attorney’s
performance by its “reasonableness ‘undef prevailing professional norms.” 1d. (citing Strickland,
466 U.S. at 688). Second, trial counsel’s deficient perfo:manée must have prejudiceq the
applicant Su(.':h that “there is a reasonable probability that, but for counsel’s unprofessionat errors,
the result of the proceeding would have been different.” Id. at 11‘7-1 8, 386 S.E.2d at 625,

Respondent submits Applicant cannot satisfy either requirement of the Strickland test.
However, the allegation o.f ineffective assistance of counsel probably raises questions of fact that
the record does not conclusively refute, although it fs hard to decisively determine this without
any accompanying facts due to Applicant’s lack of evidentiary support for allegations within her
application. Accordingty, Respondent requests an evidentiary hearing to fully resolve this issue.

See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

40f6
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V.
Applicant must specify any claims she intends to raise at the PCR evidentiary hearing,

Any claims not specifically laid out in this PCR application or in amendments timely received in

advance of the evidentiary hearing will be opposed by the State at an evidentiary hearing

pursuant to §§ 17-27-10 to -160 of the South Carolina Code. of Laws and Rule 71.1 of the South

Carolina Rules of Civil Procedure. See also Rules 15(a)-(b), SCRCP. All claims should be made
well in advance of the evidentiary hearing, Because Applicant has been appointed an attorney,
the attomney, and not Applicant, is the only individual authorized to file amendments to this
application. See Rule 11, SCRCP. PLC" se filings will not be considered at the PéR hearing,
Respondent reserves the rigl-lt to request that any amendments withheld until the last minute be
stricken because of undue prejudice to Respondent. See Rule 15(z), SCRCP.
VI
Each and every allegation contained within the application not hereinbefore either
expressly admitted, qualified or explained is hereby denied.
VIL
WHEREFORE, having made its Return, Respondent requests Applicant provide a more
definite statement of his claims, and an evidentiary hearing be held on any claims so requiring

one.

[Signature block on following page]
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Respectfully submitted,

ALAN WILSON
Attorney General

ROBERT BOLCHOZ
Chief Deputy Attorney Geéneral

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

By/(’(‘q/“" W

ATTORNENS FOR REé?ONmENT

Office of the Attorney-General

P.0.Box 11549

Gof6

Columbia, SC 29211
Telephone: (803)-734-3737
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STATE OF SQUTH CAROLINA ) _
) IN THE COURT OF COMMGON PLEAS
COUNTY OF CHARLESTON )
)
L ) . ) 2017-CP-10-1165
VANESSA LAQUETTA FRAYER;, )
S.C.D.C. No. 365066, )
)
, Applicant, )
) ‘ o
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, ).
)
‘Respondent. p)
)
1. [ am an employee of the Respondent in the above-captioned action,
2, Regular comn;unication-by maii.exists throughout the State of South Cerolina and that this is

a proper circumstance of service by mail.

3. I have this day served a copyof'the Return and Motion for a More Definite Statement on

the above-captioned matter-on the following person by depositing same in the United States mail,

postage prepaid:

James Falk, Esquire
Falk Law Firm

PO Box 1058
Charleston; SC 29402

DATED this 23™ day of May, 2017.

MAQ

‘Brianna Arnone, Legal Assistant,
For Respondent
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

VANESSA FRAYER,
Applicant,
—-vs— |
STATE OF SOUTH CAROLINA,

Respondent.

BEEFORE:

COURT OF COMMON PLEAS
2017-CP-10-01165

) .
) TRANSCRIPT OF RECORD
May 22, 2018

Charleston, South Carolina

The Honorable Roger M. Young, Sr., Judge.

APPEARANCE S:

Charles Falk, Esquire

Attorney for the Applicant

Kelly Oppenheimer, Esquire
Attorney for the Respondent

Amanda K. Haffenden, RPR, CRR

Circuit Court Reporter
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_ CEXAMINATIONS
WITNESS DIRECT CROSS REDIRECT RECROSS |
Jason King 9 17 21 —

Vanessa Frayer 22 © 26 30 -
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1 (May 22, 2018.)
2 THE COURT: All right. So this is Vanessa

3| Frayer?

4 MS. OPPENHEIMER: Yes, . Your Honor.

5 THE COURT: Pardon?

6 MS. OPPENHEIMER: Yes, Your Honor.

7 THE COURT: All right.

8 MS. OPPENHEIMER: 'This is Vanessa Frayer

9| wersus the State of South Carolina, docket number

10| 2017-CP-10-1165. Applicant was indicted during a

11 Deceﬁber 2014 term of the Charleston County grand jury

12 | for distribution of cocaine base third offense. Jason

13| King, Esquire represented applicant on this charge.

14 On Aﬁgﬂst 12, 2015 applicant proceeded to a
15 | jury trial before the Honorable Michael G. Nettles after
16 | which the jury convicted her as indicted. Judge Nettles
17| sentenced applicant to a term of imprisonment of 12

18 | years. Applicant filed a timely notice of appeal, and

19| appellate defender Laura R. Baer perfected an appeal on
20| applicant's behalf. Following briefing, the South

21| Carolina Court of Appeals affirmed applicant's conviction
22 | and sentence by unpublished cpinion on December 14, 2016.
23| The remittitur was issued on December 30, 2016.

24 Applicant filed an application for

25 post—convictidn relief on March 6, 2017 alleging she was
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given too extensive of a sentence for the charge and
ineffective assistance of counsel. The State made its
return and motion for a more definite statement on May
22, 2017 requesting-an evidentiary hearing be held.
Applicant is present today, and she is represented by
James Falk.

THE COURT: All right. She got charged with
distribution of crack; is that right?

MS. OPPENHEIMER: That's correct, Your Honor,
third offense.

THE COURT: That's zero to fifteen, or zero
to teﬂ?

MS. OPPENHEIMER: i believe it is — beg the
Court's indulgence.

THE COURT: Must be zero to 15. Jﬁdge
Nettles gave her 12 years.

MS. OPPENHETIMER: Yes.

THE COURT: That's the only thing she got
indicted on?

MS. OPPENHEIMER: That's correct, Your Honor.

THE COURT: Ms. Frayer, I just wanted to go
over one thing before we start, and that is you got

charged with distribution of cocaine base, or crack

cocaine. You could get up to-15 years in prison for

that. You went to trial. You were convicted. ' Judge




10
11
12
13
14
15
16
17
18
is
20
21
22
23
24

25

227
5

~you said, was ineffective.

Nettles gave you a sentence of 12 years. You have asked

to have your conviction set aside because your lawyer,

Just to let you know and have it on the
reéord, if T grant your applic?tion, it wouldn't be that
you got found not gqilty. TheIState would go back and
retry you, or ask to have the Court retry you, and you
would face the same charge of distribution of crack
cocaine. You would face the possibility of being
sentenced to up to 15 years.

Whoever the judge is that presides over the
case -- it probably would not be Judge Nettles -~
wouldn't be bound to give you the same sentence or less
sentence. He or she could give you up to 15 years. I
just wanted to let you. know that so that you could factorn
that into your decision as to whether or not you want to
go forward. I understand that you don't like the 12-yean
sentence, but you could get up to 15 if convicted.

MS, OPPENHEIMER: Just a point of
clarification, Your Honor, I just looked up the potentiall
sentence, and it's actually ten to thirty years.

THE COURT: Oh, on this one?

MS. OPPENHEIMER: On this one, yes, and
Mr. King just informed me that she has two prior

proximity:conﬁictions, which would make her eligible for
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_get that -— so it was distribution of crack cocaine

a life without parole sentence.
THE COURT: Let's talk about that. I don't

see the actual sentencing sheet. I want to make sure T

third. _

MS. OPPENHEIMER: That's correct.

THE COURT: First offense was zero to 15, buf
you got convicted of third offense distribution, which is
a minimum of ten years, up to 30 years, plus it is a
strike offense. )

What the State's attorney was just telling me
was that you had two previous strike offenses, and so you
face the possibility of the State seeking life without
parocle. If you are convicted, should you be successful
on this application —- because you would, again, not be
set free. You would be retried. So not only did you get
on the lower end of the sentence that Judge Nettles could
have given you, which was 10 to-30 years, he gave you 12,
the State could go back and ask the Court, if they gave
you notice ahead of time, to treat you as -- or treat
this as the third strike in a strike offense, and you
would then be sentenced to life without parole.

Do you understand that?

THE APPLICANT: (Nods head.)

THE COURT: Have you talked that over with
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your lawyexr?

' "MR. FALK: Your Honor, I've discussed this
matter with her, and I think she understands her
situation. |

THE COURT: All right. So you want to go
forward today with your post-conviction relief
application?

THE APPLICANT: Yes.

THE COURT: Okay. In your opinion, does she |
understand that, the implications of going forward and
being successful, the possible downside?

MR. FALK: Your Honor, what I really bélieve
is T don;t think my glient thinks the proof that was
provided to the jury was sufficient for distribution
offense, and that's where I think her-biggestfconcern is,
but I appreciate —— I tried to explain to her before ‘
that —— there's numerous concerns she has with the proof
and what the proof didn't really show, and I told her
that, unfortunately, juries hear the facts and make their
own decision, and the only thing we can do today is
whether or not Mr. King did a bad job, so her concern is
she got too big of a sentence for what she did, what she-
feels she did.

THE COURT: I understand that, but she got orj .

the lower end of what she could have gotten for what she
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went to trial for. She got 12 years. The least she

" could have gotten was 10. She faces up to 30 if they

don't ask for life without parole, and there is a
possibility they could ask for life without parole, and
that's what I want to make sure she understands. '

MR. FALK: I think she understands, and I
can't tell her what to do, and I certainly would suggest
she has a lot at risk if she is successful today.

THE COURT: I just want to make sure. I'm
not trying to convince you to go forward or withdraw. I

Just want to make sure that you understand that if you

_are successful, you could ultimately face a worse or

harsher sentence than you got, and you can't come back
then and say hey, nobody told you this, because I just
told you, okay? So you understand that?

I need you to say out loud not just shake

your head.
THE APPLICANT: I understand.
THE COURT: Okay. We will go forward then.
MR. FALK: I'm ready. Can I call Mf. King to
the stand?

THE COURT: Go ahead.
JASON KING,
having been first duly sworn,

was examined and testified as follows:
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BY MR. FALK:

JASON KING - DIRECT EXAMINATION

DIRECT EXAMINATTION

Q. Hello, Mr. Kiﬁg. Can you tell me how you became
Ms. Frayer's attorney in this case?

A. I was appointed from the public defender's office,
and I was appointed to represent her around September
leth, 2014.

Q. Were there other members of the public defender's
office who were on her case or has it always been yoﬁ
from the start to end?

A. It looks like —— I didn't remember specifically,
but there is CMF, which is Cant;ell Frayer. That's
crossed out with my initials, s¢ it looks like it was
initially assigned to Cantrell Frayer and reassigned to
me.

0. All right. Can you tell me, was my client in
custody prior to trial? '

A. She was.

0. How many times did you go to Leeds Avenue and
speak to her?

a, I spoke with her —— one second, if I can refer to
my notes. |

I met with her September 29, 2014 at the jail,
October 15, 2014 at the jail, and she bénded out in

January.
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‘sentence she gets.

JASON KING - DIRECT EXAMINATION

- Q. And then after January 2015, and then her trial
was in August, how many times did she meet with you at
your office? -

A. I scheduled two office appointments, February
17th, 2015 and April 2, 2015. I don't have notes whethern
she appeared or not, but I did meet with her —— there was
an April 7th, 2015 guilty plea date. 1 met'with her
then. They rescheduled that later to May 5, 2615, and I
met with her then, and I met with her the week before the
trial, around the end of July.

9. You said guilty plea date. Were there plea offers
made in this case?

A, Yes.

Q. And could you tell me what those were?

A. The plea offer was —-— she was charged with the
distribution third because of her prior conviction. Her
prior convictions are above possession. It was a
mandatofy minimum ten, so the offer was to reduce it to 3
second offense, but negotiate a five-year sentence, so
the solicitor would often do that. If there's a
mandatory miniﬁum, she would reduce it down from the
minimum, but then she could negotiate a specific number
and then either go to trial and face 10 to 30 or accept

the negotiated plea where she basically dictates what
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—JASON KING - DIRECT EXAMINATION

So, all things considered, it wasn't an unfair
offer.

Q. Does it reflect that you recommended that offer to
her or was that rejected on the record, do you know?

a. T remember meeting with her and going over that
offer with her more than once. That was the offer at the
Rpril 7, 2015 guilty'plea date and the May 5th, 2015, so
I met with her on both of those times and went over the
plea offer with her and advised her to take it.

Q. So back in 2015, the guilty plea date, does that
mean she came into the courtroom that day or —-

A. Not necessarily. I don't believe there was a
hearing, but she showed up. She appeared for the guilty
plea on April 7, 2015, and I think she wanted more time
to retain a privaté attorney but wasn't able to do that,
so we met again for the May 5th —— another plea date
where she rejected the offer.

Q.'ﬁbkay. When —- do you recall when you got
discovery in this case? And, really, was she in custody
or out of custody?

a. I believe éhe would have been in custody when T
received ﬁhe discovery.

Q. TWere you able to show her the videos?

a. Yes. I thiﬁk I even gave her a copy of the video

once she had gotten out at one point.




234

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12

it, but you can see a little flash of the plastic baggy

JASON KING — DIRECT EXAMINATION

Q. Is it a fair assessment from looking at the video
that there is no sign of a hand-to-hand transaction on
the video?

'A. Right. You can't actually see something -— an
actual hand-to—hand exchange. You can see a flash of the
drugs. It's a little difficult to see. I had to slow

down the video, and I actually took some still shots of

just at the very bottom of the screen, but you can't
actually see her put the drugs into the informant's hand.

Q. And I know that at the trial you asked for an
instruction on mere presence, did you not, charge on mere
presence?

A. Yes.

0. And what was your theory as far as establishing
mere presence in this case?

A. Well, the only reason I really had was that she
wasn't selling drugs. You know, it was her. I was
certain it was her based on her voice and knowing what
she looked like, but the —-- so I guess the argument was
that she wasn't selling drugs, so if she's not selling
drugs, then the only theory that she's innocent under is
if shePs‘just there and merely present.

Q. Okay. Maybe if you could describe what the video

looks like when the transaction tock place.
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JASON KING - DIRECT EXAMINATION

A. It took place at her sister's house, and in the
video, the informant comes in, and I actually have a
written tranécript that I made of the video. The
informant comes in. The sister is —— feels disrespected |
based on something that's said. There's sort of an
exchange there. The informant asked for — said I need
60, to Ms. Frayer,'and Ms. Frayer says 60, yeah, and then
instructs him to go on that side over there.

Between that time -- the judge actually kept this
out, but another man walks in, and he's trying to buy as
well, and he said all he's got is $7. So there's a guy
trying to buy seven dollars' worth, is what it looks like
to me. - Ms. Frayer says she needs the $60 from the
informant and doesn't sell to the guy who's trying to
offer $7 for a little bit, so there's sort of an exchange
there, I need that 60 more than I need that 7. So
another-person'isifrying to buy during the actual video.
The judge kept that Out on prefrial, or put that on mute
during that time. _ ‘ |

She says —— tells him be polite, says that he can |
stay there and smoke, but he's got to pay —— he has to
pay the sister to smoke there. The sister says let me
get you something to wrap that up, and I think that's
basically the end of it.

0. Did her sister testify at the trial?
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" transaction?

14
JASON KING - DIRECT EXAMINATION-
A. No. .
Was there any —— and this was an informant case?

Q
A Yes.

Q. Was there drug money introduced in evidence?

A, I don't believe so. I don't believe that —— I
believe they arrested her later, so I don't think they
came in and recovered —— they call it a buy-bust and a
buy-walk. In a buy-bust, they immediately move in and
make the arrest, and at that point they may find the
marked money on the defendant.

In a buy-walk, they do the buy. They don't come
in until later, and in those sitﬁations, they hardly ever
have the marked money because I think the time has passed
between the alleged transaction and when the arrest
happens.

Q. So the only proof that there was a transaction --

so what proof was there from the video that there was a

A. From the video? Well, it would be coupled with
the testimony of the informant, but the video appeared to
be a drug transaction to me, just the lanéuage that she
used in the video, the conversation between the parties.

Q. Whaﬁ could you have done to generate testimony to
support a charge for mere presence?

a. I think we tried to find the sister. Ms. Frayer
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JASON KING - DIRECT' EXAMINATION

‘investigator tried to find the sister but couldn't find

- sister. In other wérds, I didn't assume she wanted to be

told me leading into trial that it was the sister that
sold the drugs, and we tried to find -- I think my

her.

Q. DBut ydu knew her location.

Aa. T knew —-

9. You knew the location of the-incident. The
incident took place at the sister's apartment; is that
correct?

A. Right, I believe so. According to Ms. Frayer,
that was her sister's place.

9. And what contact information did Ms. Frayer give
you to locate her sister? '

a. It was the ] Poinsett Street. That's all we
had.. I didn't have a phone number. Honestly, I didn't
believe that. I mean, I watched the video. I think the
sister could have been charged under hand of one, hand off
all for allowing them to use her place and assisting by
bagging up the drugs, but I didn't believe that it was
the sister —-- just ffom my looking at the video, I didn't
think it was sométhing that I could sell, so I didn't
try —— I didn't pull out all the stoés to try to find the

found, and I didn't assume she would come in and say- she

sold the dfugs.
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threatened, but, you know, at some point I let her know

JASON KING -~ DIRECT EXAMINATION

Q. But had you found her, she could have supported
testimpny on the mere presence charge?

A. Possibly, possibly, depending on what she said.

0. And prior to the trial, she had turned down an
offer for the five years. Had you explained to her her
sentencing risk at that time?

A, Yes. I told her that it was a third offense, thaf
it was a mandatory minimum ten, that it could not be
suspended, that she would have to serve 75 percént at
least of that sentence, whatever she got. I told her
that was life without parole. That never came up from
the solicitor, bﬁ% I had her previous sentencing sheets,
and‘she had convictions for two proximities from two |
separate dates. She pled guilty from distributing drugs
from the same address a few years before this, at .
Poinsgtt Street, and so I told her that it was
potentially life without parole, but that was never —-

the solicitor never brought that up. That was never

that, but we operated as if it was a third offense with a
mandatory minimum ten.

Q. So your testimony about the two proximity
offenses, you mean that thoée are each one strikers?

A. Right.

Q. Okay. And then this would be --
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purchase diugs from?

JASON -KING - CROSS-EXAMINATION

A. This would be the third. The distribution third
would be the third strike.

Q. Distribution third is most serious?

A. It's a serious, but that would be the third
serious offense.

Q. So that means third serious. Okay.

MR. FALK: I have no other questions.
THE COURT: Cross? .
CROSS-EXAMINATION
BY MS. OPPENHEIMER: -

Q. So I want to talk about this video. 1Is it fair to
say that in the video Ms. Frayer was the only one
sitting? Everyone else was standing around her?:

a. I believe that's right.

0. Did it appear as if she was kind of holding court?

A. That's the language that the solicitor used in the
trial. That's probably accurate. She sort of —— the
sister is —— it's her house, and she's talking as well,
but it seems to be Ms. Frayer who is sitting there sort
of télking to the people who come in the door.

Q. At any point did the CT go up to Ms. Frayer's
sister and ask for drugs?

a. No.

Q. And Ms. Frayer was the only person he asked to
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JASON KING - CROSS-EXAMINATION:

A. Yes.

0. And that was a purchase of $60 worth of crack
cocaine?

A. Right. The informant says, I need 60, and
Ms. Frayer says 60? Yeah, go on that side over there.

Q. And at trial, did you argue that the money - the
marked money from the drug buy was never entered into
evidenceé, they didn't have it?

A. I think -- I usually argue that when it's a
buy~-walk and not a buy-bust.

Q. Okay. And so your argument would have been if
they really wanted to catch her then, they would have
busted up in there and taken the money that the CI just
used and found it on her.

.A. Right.

Q. .Now, you went to look for the sister, correct?

A. I had an investigator make an effort to try to
find the sister. When she told me that -- this was right
on the brink of trial, that the sister is the one who
distributed the drugs. I didn't believe but -- T made anl
effort to find the sister, but I didn't —- you know, when
he couldn't find her, I didn't make any more effort.

Q. Do you recall when your investigator would have
tried to find her?

A. August 12th, 2015 is the — I think is the date of




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

241

19

JASON KING - CROSS—EXAMINATION

the report I have from the investigator where he left a
business -card at her door, so I think it was right at the
briﬁk of trial.

0. And Ms. Frayer never gave you her phone number to

contact her?

A. No.

0. Never gave you any other addresses of her?

‘A. Rigﬁt:

0. Now, you discussed that you went over all of the

potential sentences with Ms. Frayer. Did she understand
parole eligibility and how that would have affected her
sentence? | ]

A. Yes. Back then, a case came out in 2015, Bolin

vs. South Carolina Department of Corrections, and that

sort of cleared up some confusion about second —— first
and second offenses. Back then, although the statute
said you were parole eligible for a second offense, the
department of corrections was still treating it like a no

parole offense, and people were required to serve 85

percent. Since then, Bolin v. SCDC was decided. It said
that all second offenses are parole eligible, and I think
they're 85 percent now. _

So I didn't have the benefit of that case at that
point[ so my advice would have been. a second offense,

you're still going to serve 85 percent, but the statute
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JASON KING - CROSS-EXAMINATION:

said she was parole eligible, so I think what they were
doing back then was giving people parole hearings, and if
they didn't grant parole, they still had to serve 85
percent before they would max out their sentence.

Q. But you would have advised her fully on the law at
that time?

A. Yes. I didn't push —— I didn't make a big deal
out of parcle. She has a prior record. I would have
told her to assume she wouldn't make parole and would
have to max out the sentence. If you talk too much about
parole, then she comes back and says that I promised she
would get parole, so it was mentioned, but it's not
something that I dwelled on very much.

0. ©Okay. And going back to mere presence, you
attempted to argue that charge, that Judge Nettles charge
that?

A. He denied that.

Q. He denied your request?

A, Yes.

Q. So you did attempt to get that instruction?

A Yes.

0. Do you remember his basis of denying that
instruction?

A. Not exactly. I think in the transcript he talks

about it, if it were a constructive possession.case, then
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JASON KING ~ REDIRECT EXAMINATION

it might apply, but that's not the situation here, and
there was no evidence that she was merely present.

Q. Okay.

MS. OPPENHEIMER:” I have no further
questions.
. THE COURT: Redirect?
REDIRECT EXAMINATION

BY MR. FALK:

0. So your record is that you sent your investigator
out one time? |

A. That's right. Well, I'm sorry. I didn't —— if I
can look at his‘report, just to make sure.

That's right. He went there once. He left a
business card, and that was it. Like I said, I didn't —
if I had felt like -she would have been —— there was
something there, I might have made a better effort to
find her, but, like I said, she's —— you know, she's

telling me her sister is the one that sold the drugs. I

Iike I said, I made an effort to find her, but I
didn't make a strong effort because I didn't think
that —- I didn't think she was gbing to say what
Ms. Frayer thought she might say.
0. And there were other people in the video that the

Jury saw?
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VANESSA FRAYER - DIRECT EXAMINATION

1 A. There were — I think -there was at least one othen
2| person who comes in who I belleve is also trying to buy
3| drugs as well, so I think there's at least one other

4| person. There may be more. I can't remember.

5 Q. Okay.

6 MR. FAIK: No further questions.

7 THE COURT: Recross?

8 MS. OPPENHEIMER: WNothing.

9 ~ THE COURT: You may step down. You're free
10| to go. Thanks. Next witness? / {

11 MR. FAIK: We call Ms. Frayer to the stand.
12 VANESSA FRAYER,

13 having been first duly sworn,

14 was examined and testified as follows:

15 DIRECT EXAMINATION

16 | BY MR. FALK:

17 ¢. And, Ms. Frayer, you were present while Mr. King
18 | was testifying, correct?

19 A, Yes.

20 ¢. He had testified regarding some conversations he
21| had about a plea agreement. Now, is it trﬁe that in

22 | about January of the year that you went to trial, that
23| was 2015, by January of that year, you made bail, or you
24 | made bond?

25 A. Yes.
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VANESSA FRAYER - DIRECT EXAMINATION

0. And how many times did you come to court prior to
the day that your trial started?

A. Once.

Q. Okay. And what's your recollection of what
happened on that day?

A. I didn't —— I don't much remember because I don't
think £ waited in the courtroom. He did. I don't
remember what happened.

Q.  What kind of conversations did you have with him
regarding any plea offers that thé State might have made?

A. None. He was just telling me that I had a court
date, but we didn't haveé a conversation on it. He told
me five years, and it turned into second -— we never had
a conversation like that.

0. So it's your testimony that he didn't have any
conversation with you about potential plea offers that
were made?

a. No.

0. Had you had the chance to accept — had you been
given five years, what would you have done?

A. I would have take it.

0. And was there -- just to be clear, from what you

were saying, he was testifying that the State —- did he

distribufion third on cocaine?
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VANESSA FRAYER - DIRECT' EXAMINATION

A. No.

@. So it's your testimony that you went to trial not
knowing that you were facing 10 to 30 years?

A. No, I didn't know that.

Q. And is it your testimony that you were never
advised that the State had agreed to have you plead to a
distribution second?

a. No, never told me that.

Q. Okay. And it's your testimony that he never
advised you that the State was willing to charge you ——
was offering you to plea to five years?

A. He never told me that. _

0. Now, what kind of conversation did you have with
him as far as your sister?

A. T never did have a conversation with him about my
sister.

0. Okay.

A. He never asked me anything about ——‘nothing about
the video. He showed me the video a day before court.

Q. Okay. So - there was no discussion with you about
trying to locate your sister?

A. Never.

Q. Did you ever tell him that you wanted -- you were
trying to assert that it was your sister who was selling?]

A. Never.
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VANESSA FRAYER — DIRECT EXAMINATION

0. 'Okay. What do you feel that Mr. King could have
done better in this case that he didn't do?

A. He didn't do nothing. He didn't contact me. I
called the office d couple times to get in contact with
him because at the time, when he was —— like, I was
trying to get in qontact with him about something when I
got out of court, and I can't gét in contact -— I tried
to contact him to tell him I was going to change lawyers,
and then when I contact him to tell him I was going to
change lawyers, he told me I was.éoming up for court. He
had me on the docket for court. That's how we got in the|
conversation about court, and that was that.

0. I've written you a couple of times while you were
in custody, and you never advised me about any possible
plea offers; is that right?

A. Yes. k

0. Is this the first time you're hearing that there
was a plea offer?

A. Yes.

MR. FAILK: T have no further questions.

THE WITNESS: He had never came to visit me
in the jail either. I have never saw this man until that
day I went to his office when they told me I had to go
see him, and then that day when I went to go see him in

his office, he was in court, so he had to call me again
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VANESSA FRAYER - DIRECT EXAMINATION:

to come down there. He told me he had —— I have never
saw that man until, like he said, a week prior to the
time I went to the courthouse, and he told. me I got to
sit outside because my daughter went with me, and we sit
outside and he came back and he told me something about a
jury trial. .
BY MR. FAILK:

Q. And what was the arrest date here? You were
arrested in September of 201472

A. Yes.

0. Does that sound about right?

A. Uh-huh. ‘

Q. And you bailed out, or you made bond, in January
of 20157

a. Uh-huh.

0. And so it's your testimony that he never saw you?

A. He never came to me at county jail. He never came
and saw me at the jail, not one time.

Q. Sometimes -- so he also never called or did the
video conference with you?

A. No.

Q. Okay.

MR. FALK: I have no further questiors.
THE COURT: Cross?
CROSS-EXAMINATION
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VANESSA FRAYER - CROSS—-EXAMINATION

BY MS. OPPENHEIMER:

0. So you said you reviéwed the video with Mr. King,
right?

A. The day — like, I think it was, like, two days
before I went to court. He told me I was going to court.

: Q. But at some point you did see that video, correct?

A. At some point I did, yeah.

Q. ' In that video, you're sitting in a chair,-and
everyone else is standing around you?

a. No. I'm sitting in the chair by the door, and
everybody else is over there by the bar.

Q. Well, the confidential informant came up to you
and asked you -~ _

" A. No, he never came up to me in the video.

0. Okay. But he testified at trial that he bought
drugs from you, correct?

A. BHe testified to that at the trial.

0. And he said that he got $60 worth of crack cocaing
from you, but he didn't think it was $60 worth, correct?

A. Yeah. T think that's what he said.

0. And he never approached anyone else in that house
about buying drugs? |

A. We didn't even talk about drugs. We talked about
money. |

Q. Who did you talk about money with?
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VANESSA FRAYER — CROSS-EXAMINATION

A. I told — iike, I talked to my sister. I talked
to Joan. I talked to him. |

0. Okay. |

" A. We never talked about drugs. We testified about

money, but we never said nothing about drugs.

Q. Okay. And you said that you never talked to
Mr. King about your sister? ‘

A. Never.

Q0. So you never even gave him any leads to
investigate, did you?

A. I never talked to him about it. How can I, when I
never saw him?

Q. Well, you attempted to contact him, right?

A. Yeah. I attempted to bontact him because I told
you, I was going to get my own lawyer.

Q. And he came to visit you in the county jail,
correct?

A. No, he didn't.

Q. And you didn't see him a couple times prior to the
trial? '

a. I told you I saw him that one day, that day when I
went there to talk to him about getting my own éttorney,
and then he told me he had video that day, and then he
told me I had court the next —- two days later.

Q. Well, if yﬁu wanted a new attorney, why didn't you
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VANESSA FRAYER — CROSS—EXAMINATION

hire one?

" A. Because I was. That's why I went to him because
my attorney told me I had to go to him so he could get me
released or- something like that. That's why I was trying
to get in contact with him, but he said he was in court
about somethihg. I don't know.

@. Did you have any communication with this attorney
that you wanted to hire?

A. Did I have communication with him?

@. Do you have any letters or anything from this
éttorney'that you wanted to hire?

A. No, I don't, because I was going ﬁo see ‘him. T
just told him I had to let my attorney that I had go and
come back and see him.

Q. So you never really contacted a private attorney
to repfesent you, did you?

A. Yes, I did.

0. Now, I want to talk about your potential sentence.
Were you aware you ﬁere facing a minimum of ten years?

A. Was I aware?

0. That you were facing a minimum of ten years?

A. No. .

Q. You were not aware? And this was the third time
you had been arrested for distributing drugs, correct?

A, Yes.
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VANE3SA FRAYER - REDIRECT: EXAMINATION

Q. So you were aware when you pled guilty to those
prior two offenses that those would have been strikes
against you, correct?

A. No, because my second offense, I wasn't aware’
of -—— I was pleading guilty to something that wasn't —-
the video that might prove that it was me.

9. The second time you pled guilty, you weren't aware
what you were pleading to?

A. Yeah. I didn't know I was pleading guilty —— I
didn't kpow.

Q. You just went to court and said I'm.gQilfy and
they éentenged you? |

A. That's what my lawyer had told me to say.

MS. OPPENHEIMER: I have no further
questions, Your Honor.
REDIRECT EXAMINATION
BY MR. FALK:

Q. Do you recall the name of the lawyer who told
you —— the private lawyer?

a. The lawyer that I was going to get?

Q. Yeah. | .

A, I was going to get Mike DuPree..

MR. FALK: Thank you. No further questions.
MS. OPPENHEIMER: Nothing further, Your

Honor.
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THE COURT: You may step down. Do you have -
‘any other witnesses?

MR. FALK: We do not, Your Honor.

THE COURT: How about from the State?

MS. OPPENHEIMER: No witnesses, Your Honor.

THE COURT: Okay. Let's hear your argument.

MR, FAIK: Your Honor, it's our contention
that Mr. King provided ineffective assistance of counsel.
Obvious disputes in the testimony, but my élient
testifies that she had one ceontact with him prior to
going to trial, that .she did not view the video until
maybe a day before the trial, and that it never was
communicated to her that there were potential plea offers
being made in this case, and she went to trial not
knowing that she was facing a sentence of 10 to 30 years.

There was testimony that Mr. King was looking
for her sister who possibly could-have helped testify
possibly as shoring up testimony about a mere presence
charge, and I'm not sure that Mr. King was as diligent as|’
he could have been in order to locate witnesses for Ms.
Frayer's trial. They did have her'address, so whether
that one trip there and leaving a business card is really]
a sufficient effort to go and find a potential witness is
the Court's determination, but it would be our position

that is insufficient investigation of the case, and,
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of this plea offer issue, but if it was, in fact, that

quite honestly, this is the first that I was made aware

there was a plea offer made, my client testified that she
never heard about that.

It certainly proved to her detriment that she
could have gotten five years. Whether or not that would
have been at 65 percent time or 85 percent time, it's
still less than the 12 years that she's serving.

THE COURT: Did you make any effort to get
ahold of the sister? Was she willing to come and testify
that she was the one selling drugs?

' MR. FALK: No, Your Honor.

THE COURT: All right, Go ahead. .

MS. OPPENHEIMER: May it please the Court,
Your Honor: Mr. King testified he met with the applicant]
numerous times, not only in the jail, but in court as
well., He had notes from their conversations of this pled
offer reduction to a second offense and a negotiated
five-year sentence. He advised Ms. Frayer to take that
plea offer, and she rejected it.

He also testified that he attempted to locate
the sister. The only address he was provided for the
sister by Ms. Frayer was the incident location. His
investigator went there, left a business card, but

without other addresses or phone numbers, he had no other
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- was the one selling the drugs.

v

way or means to contact this woman, and Ms. Frayer

indicates that she never even told him that her sister

And based on this video, Your Honor, it's
clear Ms. Frayer is holding court. Everyone is standing
around her. She's sitting there. The CI only approaches
her to purchase arugs from her, never approaches anyone
else and asks for drugs. This was —— it was very clear
that even though Mr. King recquested a mere presence
charge, Judge Nettles said there was no evidence of it
whatsoever baséd on the video, and he denied that
request.

' In addition, with regards to the drug money
that was never found, Mr. King did argue that to the
jury. He argued'that if they really wanted to get
Ms. Frayer for selling drugs, they could have done a
buy-bust rather than a buy;wqik, but there is ample
evidence in the record they did a buy-walk. CI testified
Ms. Frayer was the one selling him the drugs, and there's
another individual who comes to Ms. Frayer to attempt to
purchase a lesser amount of drugs and she says no, I
needed $60.

So, Your Honor, I believe that with .
everything Mr. King was given, he definitely did his due
diligénce in trying to find the sister. He testified he
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didn't think the sister was even selling drugs, but he
looked into it anyways. There's ample testimony that the
plea offers were discussed with Ms. Frayer, and therefore
we would ask you find that Ms. Frayer was provided
effective assistance of counsel.

Thank you.

THE COURT: All right. Well, I find that the
evidence presented at the hearing today, the applicant
has failed to provide sufficient evidence to convince me
that hef attorney was ineffective. He documented that he
made an offer, he made her aware of the offer. The
evidence about the video, it appears clear to everyone
that she was, in fact, the persoh making the drug deal.

There was no evidence presented that the
sister would have been willing to say it was her, and
there's been no evidence that anything that/Mr. King did-
fell below that of an effective counselor, so I am going
to deny the claim, ask the State to prepare an order.

MS. OPPENHEIMER: Thank you, Your Honor.

(Whereupon, the proceedings were concluded.)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIAL CIRCUIT
' ) |
Vanessa L. Frayer, #365066, ) Case No. 2017-CP-10-1165
)
Applicant, )
) . ‘)é/ “ :__
v. ) ORDER OF DISMISSAL %, 27
) - . 0 .v/_. ( f‘t‘-:"
State of South Carolina, ) S, P NG
Respondent. ) o /ew
’ Y,
PROCEDURAL HISTORY ¢

This matter comes before the Court by way of an application for post-conviction relief
filed March 6, 2017, by Vanessa L. Frayer (Applicant). The State (Respondent) mede its Return
and Motion for a More Definite Statement on May 22, 2017, requesting an evidentiary hearing
be held. An evidentiary hearing was convened on May 22, 2018, at the Charleston County
Courthouse. Applicant was present at the hearing and was represented by James K. Falk,
Esquire, Respondent was represented by Assistant Attorney General Kelly Oppenheimer of the
South Carolina Attorney General’s Office.

The records before this Court indicate Applicant is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Charleston County
Clerk of Court. During its December 2014 term, the Charleston County Grand Jury indicted
Applicant for distribution of cocaine base, thizd offense (2014-GS-10-07082). Assistant Public
Defender Jason T. King, of the Ninth Circuit Public Defender’s Office, represented Applicant on
this charge. On August 12, 2015, Applicant proceeded to a jury trial before the Honorable
Michael G. Nettles. Eollovn'ng’ deliberations, the jury convicted Applicant as indicted. Judge

Nettles sentenced her to a term of imprisonment of twelve years.

Page 1 of 16 ' %



Applicant filed a timely notice of appeal, and Appeliate Defender Laura R. Baer, of the
South Carolina Commission on In;ligent Defense, Office of Appellate Defense, perfected an
appeal on Applicant’s behalf. On appeai, Applicant raised the following issue: “Whether the
trial court erred in denying defense counsel’s requ;est for a jury charge on mere presence where
the video' recording of the controlled buy showed at least six other people in and around the
residence whete the informant claimed he purchased the cocaine?” Following briefing, the
South Carolina Court of Appeals issued an unpublished opinion- affirming Applicant’s conviction
and sentence. State v. Frayer, Op. No. 2016-UP-511 (8.C. Ct. App. Filed December 14, 2016).
The Remittitur was issued on December 30, 2016.

In her application for post-conviction relief, Applicant alleges she is being held in
custody unlawfully for the fol]owing reasons: o ‘

1. “Given too extensive sentence for charge;” and
2. “Ineffective lawyer representation.”

At the hearing, Applicant proceeded forward on the clmms in her original apphcatmn as well as
allegations. her trial counsel was meﬂ‘ectwe for faﬂmg to investigate, fmhng to obtain-a Jury
instruction on mere presence, failing to convey a plea offer; and failing to prepare for trial.
STATEMENT OF FACTS ADDUCED AT TRIAL
On June 13, 2014, officers from the City of C_harlesfon Police Department organized a
“buy-walk” with the assistance of a confidential informant (CI).! The police searched the CI,

fitted him with an audio wire and a camera, and gave him prerecorded money. Tr. 51, line 24—

! According to Detective Patrick Gill of the City of Charleston Police Department, a “buy-walk”
is when the department searches a CI, fits him with a wire and recording equipment, gives him
prerecorded money, and takes him to a predetermined area where the CI then makes a controlled
drug purchase and comies back to a designated meeting place. It differs from a “buy-bust,”
where the police immediately arrest someone following the purchase, because here the arrest

took place three months later. Tr. 51, lines 2-23.
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Tr. 54, line 18. The police listened though the audio wire after dropping the CI off in 'the.
designated area. Tr. 55, lines 7-13. The CI made a purchése, walked back to the designated
meeting place, was re-searched by police, and wrote a statement. Tr. 55, line 14-Tr. 56, line 6.
Applicant was identified as the person who sold the CI the drugs, and police arrested her

approximately three months later and charged her with distribution of cocaine base. Tr. 96, line

" 24-Tr. 97, line 3; Tr. 103, line 22-Tr. 105, line 1.

Applicant proceeded to trial on August 12, 2015, She made a pretrial motion to redact.
pﬁrﬁons of the buy video, which was a combined DVD of the 'video and audio recordings
captured by the CI. Tr. 20, lines i6—20. After much discussion, the trial court watched the
video. Tr. 30, line 6-Tr. 34, line 4. Both parties agreed partial redaction was proper and agreed
to meet during the lunch break to determine which portions of the video to mute when played for
the jury, which they did, Tr, 34, lines 17-25; Tr. 65, lines 8-19.

The State then proceeded to present its case. First, the State called Patrick Gill, a
narcotics detective with the City of Charleston Police Departmént. Tr. 48, line 10-Tr. 49, line 5.
He explained the process of doing a “buy-walk” controlled drug buy and described what
happened in this par[:iculaf case. Tr. 50, line 1-Tt. 56, line 6. He testijfled the team met with the
CI to do a briefing, dﬁring which the CI was searched, wired to an aud_io recorder and a camera,
gnd given prerecorded money. Tr, 52, lines 14-18. He stated that he was able to listen on 2 real-
ti:;xe wire as the CI walked and that the cat‘nera the CI wore éave a first-person view so the police
could see everything the Cl sees. Tr. 54, lines 8—14.

Next, the State called Christopher Singleton, the CI. He testified he worked with the City
of Charleston on June 13, 2014, and bought sixty dollars’ worth of crack cocaine, although he

thought it did not look like a “sixty.” Tr. 70, lines 3-20. When asked who he bought the drugs
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from, he identified Applicant. Tr. 71, 1-lines 1-11. Singleton identified the buy video, State’s

Exhibit #1, and testified-it was a fair and accurate representation of what happened on June 13,
2014. Tr. 73, lines 7-24. The solicitor ‘_pi'ayed the video while Singleton was on-the stend and
asked him questions aboutit. She asked him who the female voice belonged to that can be heard
talking about $60 on :thc.*. video, and he identiﬁed the. voice as belongi;zg to “the lady in the
courtroom.” Tr. 75, lines 23-25. ‘He further idt_antiﬁed her as the one sitting in the chair in the
wdeo Tr. 76, lines 1-4. To clarify, the following exchange took place:

The State: - So when you ¢ ordered up the 60: who did you order
from?

- Singletqn: 'Tﬁe )Irom;g lg;ly m the courtroom.
' The Sta?e: And that lady sitting down on tlrxe ficlleo, who is that?
Singl;tor_lz The young lady. sitting-in the cburtroom. |
Tr. 76, lines 1'8—21.‘ Si.qéleton testiﬁed when he géht back to wﬂere the officers were, he gave the
drugs he purchased to Detechve Engles the officers searched him again, and he wrote a
statement. Tr. 76, line 22-Tr. 77 line 25. )
Detective . Sean Engles, a narcotlcs detecl:lve with the City of Charleston Police
Department, testified next. He e:;:plé.x;led he was the case agent for this partlcular drug buy, Tr.
87, lines 4-8. He testified about using Singleton as a CI on many occgmons because he was
reliable and stated, “E;ferythjng _tha; we later review on the video has beenroonsistent with the
statements h‘e gives us _a;ﬂer the buys.” Tr. 89, lines 2-10, Detec_:ﬁve Engles related that
Singleton bought $60 worth of crack cocaine, which field-tested positive at the scene. Tr. 94,

line 13-Tr. 95, line 4. He then testified he took the drugs to the police evidence drop box. Tr.
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~The State called three more witnesses to complete the chain of ‘custodf: Linda Wilson-
evidence ‘technician, Susan Payne-evidence custodian, and Ashley Earl-controlled substance
analyst. They each ;estiﬁed regarding their roles in handling the drug evidence. Tr. 105-19.

At the close of the State’s case, Applicant moved for a directed verdict, which the trial
court denied. Tr. 120, line 14—Tr, 121, line 17. Ihe State asked fora Jury charge explaining the
trial court’s rulings on which portions to mute on the video, but the trial court denied the request.
Tr. 125, line 7-Tr. 126, line 11. Defense counsel requested a jury charge on mere presence but
made no argument supporting his recluest. Tr. 127, lines 9-12.. The State opposed the requested
charge, arguing “[t]here has been no testimony that she was merely present” and added that
“because the language of the distribution includes conspmng, aldmg, abettmg, and all of that ..
that would cover things better.” Tr. 127, line 16-Tr. 128, line 4. The trial court determined a
mere presence charge did not apply, statmg, “And I thmk probably where you have a
constructive possesswn case with where there is some amount of controlled substance in a room
I think that would apply [, but] there is no evxdence of that in this case.” Tr. _128, lines 6-10.

TESTIMONY PRESENTED AT THE EVIDENTIARY BEARING

At the evidentiary hearing, Applicant testified on her own! behalf and presented the
testimony of Assistant Public Defender Jason T. King (hereinafter “Counsel”). This Court al_so
had before it a copy of Applicant’s trial transcript, the records of the Charleston County Clerk of
Court, Applica:_xt’s‘ appellate records, and Applicant’s records from the $outﬁ Carolina
Department of Corrections.

Dﬁ_ng the evidentiary hearing, Applicant first preseeted the testimony of C01'msel.
Counsel testified he was appointed to represent Appiicant on or about September 16, 2014, and

he was the second attorney assigned to her case. He testified Applicant was initially in custody

7
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prior to trial, and he inet with her twice in the county jail before she was released on bond in .

January of 20-15. He elaboratéd those meetings took place on September -‘"29, 2014, and October
15, 2014. He further testified they had two meetings scheduled in his office, one on February 17,
2015, and the other on April 2, 2015, after Applicant was released on bond, but he was unsure if
she had appeared for those meetings. He elaborated they met at the courthouse on April 7, 2015,
and May 5, 2015, during which time Applicant’s case had been scheduled for a plea. He further
elaborated during their April 7% meeting; Applicant indicated she wanted more time in which to
hire private counsel.

Counsel also testified the State offered to reduce the charge to distribution. of cocaine,
second offense thh a negotiated five-year sentence in exchange for Applicant’s plea. He
testified he met with Applicant regarding thiis offer and ‘advised her to take the offer. He further
testified, however, Applicant rejected the offer.

Counsel testif“led he explained to Applicant she was charged with distribution of cocaine,
third offense, and this carried a minimum of ten years. He elaborated he explained to her the
eighty-five percent rule, as well as the difficulty presented with her two prior proximity

Icohvictions. He further elaborated Applicant had pled guilty to selling drugs from the same
house twice before, and this was her third strike, He explained Applicant would have been
eligible for life without the possibility of parole based on these prior convictions.

He testified this was a confidential informant case, which was based on a buy-walk. He
explained when Applicant was arrested, she did not have the pre-marked money on her, and the
money was not introduced at trial. Co'unse.ll testified he highlighted the fact the State did not
introduce this pre-marked money -.it;to g\}idence at trial. He further explained the State was able

to prove Applicant sold the drugs basedﬂon the video of the buy-walk and the CI's testimony.

Page 6 of 16 /\lk(

263



. 264

Counsel testified he received the discovery in this case while Applicant was in custody.
He elaborated he reviewed the video of the drug buy and gave Applicant a copy of that video.
He further elaborated the video depicted a hand-to-hand transaction. He explained it appeared
on the video as if Applicant was holding court. He testified on the video, a flash of the baggie
which contained the drugs could be seen, but the baggie was not in the CI’s hand. He elaborated
the transaction took place at Applicanf-;’s sister’s house, and her sister felt disrespected when the
CI entered the home. He elaborated the CI told Applicant he “needed sixty,” and Applicant then
instructed the CI to go to the other side of the room. He explained the CI never approached
Applicant’s sister in order to purchase drugs, Counsel also testified Applicant instructed the CI
he could stay and smoke the cocaine, but he ‘would need to pay her sister in order to do so. He
further testified Applicant’s sister wrapped up the cocaine for the CIL.

He further elaborated another individual attempted to buy seven dollars® worth of cocaine
from Applicant, but Applicant would not sell to him because she needed the sixty dollars the CI
was offering. Counsel explained he was able to suppress this other potential transaction at trial.

Counsel also testified he requested a charge on mere presence, and the only argument for
such a charge was Applicant was not selling the drugs. He explained the trial court declined 16
charge mere presence. He further explained had this been a constmctiv_e possession case, mere
presence might have applied, but that was not the situation. He testified in order to support this
argument, he attempted to locate Applicant’s sister, who did not testify at trial.

He elaborated he had his investigator attempt to locate Applicant’s sister on August 12,
2015, and he left his business card at her sister’s house. He further elaborated he was unable to
find Applicant’s sister, as the only contact information they had for her was the address at which

this drug transaction took place. He further elaborated he did not believe Applicant’s sister could
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be charged for her involvement, and he d1d not beliq(re her sister would testify she was the one
selling the drugs. Counsel explained based on the video, he did not believe Applicant’s sister
was the one selling the drugs. |

Following' Counsel’s testimony, Applicant testified on her own behalf.  Applicant
testified she was released on bond in January of 2015. Sile also testified she appeared in court
approximately once before trial. She further testified she did not have any conversations with
Counsel regarding 2 plea offer, and she would have taken the five-year offqr had Counsel
presented her with such. She testified sl}e and Counsel did not discuss the potential sentence she
faced, and she was u;aaware her charge carried between ten t;)'thirty years.

Applicant dlso testified Counsel did not meet with her while she was in the county jail
nor video conferenced him. She explained:she had not met‘ with Counsel until she went to meet
w1th him in his office, which was approximately one week prior-to frial. She elaborated Counsel
did not do anything in preparation for her case and never contacted her, but she attempted to
contact him, She further testified ‘she\ did not discl;ss her'sister with Counsel, and they never
discussed the dmg buy video. She elaborated Counsel showed her the video one day before
court. She further elaborated she did not tell Coux;sel anything about locating her sister, nor told
him her sister was the one §eHing drugs. _Applicant also testified on thé video the CI talked to her
sister about money, not drugs. . | “ ‘

Applicant ‘testified:sﬁe wanted a new attorney, bﬁt her trial was quickly approaching, She
explained she had no letters to Counsel regarding her desire to hire new counsel.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the

testimony at the post-conviction relief heating. This Court has. further had the opportunity to
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) observe the witnesses presented' at the hearing, closely pass upon their credibility, and-weigh
their testimony accordingly. Set forth below are the relevant findings of facts and conclusions of
law as required pursuant to 8.C. Code Ann. §17-27-80 (1985). |

| Ine_[fectivg Assistance of Counsel

In a post-conviction relief action, an applicant has the burden of proving the allegations
in the application. Rule 71.1(¢), SCRCP; Butler v. State, 286 5.C. 441, 334 S.E.2d 813 (1985).
When an applicant alleges ineffective assistance of counsel as a ground for relief, the applicant
must prove that “coussel’s conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied upon as having produced a just result.” - Strickland v.
Washington, 466 U.S. 668 (1984); Butler, 286 S.C, 441, 334 S.E:2d 813.

The proper’ measure of performance is whether an attorney provided ‘representation
within the range of competence requiret-i in criminal cases. Courts presume “that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment., Burler, 286 S.C. 441, 334 S.E.2_d181a3 . The dpplicant must overcome this
presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). .

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel, First, the applicant must prove that counsel's performance was deficient. Under this
-proné, attorney performance is measured by its ‘&easogableness under professional norms.”

Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel’s deficient

| performance must have prejudiced the applicant such that “there is a reasonable probability that,

but for counsel's unprofessional errors, the result of the proceeding would have been different.”

Cherry, 300 5.C. at 117-18, 386 S.E.2d at 625.
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After careful review based on the standard discussed above, this Court finds that
Applicant has failed to-carry his burden in this action. Below are this Court’s findings in regards
to each of Appﬁcant'sallegations of ineffective assisﬁce of counsel.

Counsel’s.alleged failure to-investigate

Applicant contends‘ ‘Counsel was ineffective for failing to investigate. - Specifically,
Applicant contends Q;Junsel was ineffective for failing to contact her.sister prior to trial and
failing to present the testi'mon}r of her sister at trial. “‘Althouéh counsel should conduct a
reasonable investigation into potential defenses, Strickland does not impose a constitutional
requirement that counsel uncover every scrap of evidence that could conceivably help their
client.”” Tucker v. -Ozr‘nin;‘, 350 F.3-d 433, 442 (4th Cir. 2003) (quoting Green v. French, 143
F.3d 865, 892 (4th Cir. 1998)). Moreover,“‘failure to conduc;c an independent investigation does
not constitute ineffective ass_istance of counsel when the allegation is. supported only by mere
speculation -as to result.” Porter v. State,‘368 S.C. 378, 385-86, 629 S.E.2d 353, 357 (2006),
abrogated on other grounds by Smalls v. State, 422 S.C. 174, 810-S.E.2d 836 (2018) (citing
Moorehead v. State, 329 S.C. 329, 334, 496 S.E.2d 415, 417 (1998)).‘ “In any ineffectiveness
case, a particular decision not to investigate must be directly assessed for reasonableness in all
tﬁe circumstances, applying a -heavly meas'ur‘e of deference tb counsel’s judgments.” Wiggins v.
Smith, 539 U.S. 510, 521-22 (2003). |

Here, Counsel testified he .had' his investigator attemy:;t to locate Applicant’s sistE;r, but he
wa;s unable to locate her. Additionally, Counsel’s investigator left a business card at the address
provideci for Al;plicant’s sister, to no avail.. Furthermore, he testified the o-nly possible location
of Applicant’s sister he had was the location of the drug buy. Applicanttiarovided him with no

other contact information for her sister. Indeed, Applicant contends she never discussed her
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sister with Counsel. Based on the foregoing, this Coutt finds 'Counsel’s investigation into
Applicant’s sister was reasonable.

Similarly, this Court finds Applicant has failed to establish any resulting prejudice from
the alleged deficiency. An applicant for post-conviction relief “must produce the testimony of a
favorable witness or otherwise qffer the testimony in accordance withlthe rules of evidence at the
post-conviction relief hearing in order to establish prejudice from the witness’ failure to testify at
trial.” Bannister v, State, 333 S.C..298, 303, 509 S.E.2d 807, 809 (1998) (emphasis in original).
When an applicant merely speculates as to what the witnesses® testimony would have been, that
spagulétion, by itself, cannot satisfy the applicant’s burden of ‘shoﬁng prejudice.J Id. (quoting
GIove;r v. State, 318 5.C. 496, 498-99, 458 S.E.2d 538, 540 (1995)). Applicant wholly failed to
present the testimony of her sister at the evidentiary hearing, Without such testimony, this Court
is ]eft to speculate as to what Applicant’s sister would have testified. Such speculation does not
rise to the level of proof required in order for Applicant to meet her burden. Accordingly, this
allegation must be denied and dismissed with prejudice.

Counsel’s alleged failure to obtain a jury instruction on mere:
presence

Applicant ct.)ntends Counsel was ineffective for failing to obtain a jury instruction on
mere presence. As an initial matter, this Court finds Applicant has failed o establish any
deficiency on the part of Counsel, as he did, indeed, request a charge on mere presence. See Tr.
127.

Similarly, this Court .ﬁnds Applicant has failed to establish any resulting prejudice from
this alleged deﬁcienc';y. “The law to be charged must be determined from the evi&ence presented

at trial.” State v. Holland, 385 S.C. 159, 165-66, 682 S.E.2d 898, 901 (Ct. App. 2009). In
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determining whether the evidence requires a particular charge, the trial court views the factsina
light most favorable to the defendant..-However, “[a]n instruction should not be given unless
justified by the evidence.” Jd. at 166, 682-8.E.2d at 901.
“Two typical situations exist where a “mere presence” charge is applicable: accomplice

liability cases and constructive possession caseés-

“Mere presence” is generally applicable in' two circumstances.

First, in instances where there is some doubt over whether a person

is guilty of a.crime by virtue of accomplice liability, the trial court

may be required to instruct the jury that a person must personally

commit ‘the crime or be present at the scene of the crime

intentionally, or through.a common design, aid, abet, or assist in

the commission of that crime through some overt act. Secondly,

mere presence is generally an issue where the state attempts to

establish the defendant’s possession of contraband because the

defendant is present where the contraband is found. In such cases,

the trial court may be required to charge the jury that the

defendant’s mere presence near the contaband does not estabhsh

- possession.
State v. James, 386 S.C. 650, 653-54, 689 S.E.2d 643, 645 (Ct. App. 2010) (quoting State v.
Dennis, 321 S.C. 413, 420, 468 S.E.2d 674, 678 (Ct. App. 1996)). -<
Neither of these circumstances is present in the instant case. It does not involve

accomplice liability, nor is it a situation where drugs were simply found somewhere with no
indication of who had possession. .The evidence shows Applicant was the one who transacted
the controlled drug buy with the CL The evidence presented here included the CI’s testimony at '
teial that Applicant was the person from whom he ordered the “sixty” of drugs. He also
identified her as the woman who was sitting in the video. The video itself also provided
evidence. While it is true the camera does not actually show the dfugs changing hands, the CI
never approaches anyone else requesting drugs, but rather only approaches Applicant. She then

directs him over to the side while another man comeés in. Applicant also tells the CI what to do if
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\
he wants to pay to smoke it there. Moreover, Applicant is the only one sitting in the video, and it

appeared as if she was “holding court.” Additionally, -Detective Engles testified Appellant

" delivered sixty dollars’ worth of crack cocaine to him after the encounter. -Tr. 94, line 11-Tt. 95,

line 4. Furthermore, the trial court specifically denied Counsel’s request for a charge on mere
presence, indicating there was no evidence of such in this ¢ase. See Tr. 127-28. Based on the
foregoing, this allegation must be denied and dismissed with prejudice.
. Counsel's alleged failure to convey a plea aoffer

'Applicant alleges Counsel was ineffective for failing to conve:y a plea offer from the”
State., In order to prevail on ;1 claim counsel was ineffective for failing t‘o‘ convey a plea offer,
the applicant must show: (1) plea counsel’s failure to communicate the State’s initial plea offer
constituted deficient p'erformance: and (2) the applicant. was pmjudiced by the deficient
performance, m c;ther words there ‘was a reasonable proi:ability that but for this deficient
performance, the applicant would have accepted the original plea offer. Davie v. State, 381 S.C.
601, 675 S.E. 416 (20(;9). |

Here, Applicant testified Counsel did not convey a plea offer for a term of imprisonment
of five years and a reduction of the charge to distribution of cocaine, second offense. She further
testified had Counsel presented her with this offer, she would have accepted it. By contrast,

Counsel testified the State made an offer for a reduction to distribution of cocaine, second

“offense with a negotiated sentence. of five years. He testified he conveyed and reviewed this

offer with Applicant more than once. This Court finds Counsel’s testimony with regards to this
allegation very credibie, whereas Applicant’s testimony is not credible. Furthermore, because
Counsel did indeed convey the State’s offer to Applicant, this Court finds Applicant has failed to

establish any deficiency on the part of Counsel.
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Moreover, this Court finds Applicant has failed to establish any resulting prejudice from
this alleged deficiency. Counsel testified after discussing the plea offer with Applicant and
advising her to take the offer, Applic':ant_ rejected it. Although Applicant contends she would
have accepted this offer, this Court finds Applicant’s testimony is not credible. Therefore,
Applicant has wholly failed to establish despite Counsel’s alleged deficiencies, she would have
accepted the plea offer. This Court finds this allegation must be denied and dismissed with
prejudice.

Counsel’s alleged failure to prepare for trial

VApplicant alleges Counsel was not prepared for trial. Specifically, Applicant contends
Counsel neither contacteﬁ her nor did anything in preparation for trial. “There is a strong
presumption counsel rendered adequate assistance and exercised reasonable professional
judgment in making all significant decisions in the case.” Ard v.‘Catoe, 372 S.C. 318, 331, 642
S:E.2d 590, 596 (2007). Moreover, when there is evidence that counsel met with Applicant m
preparation for trial and there is no evidence additional preparation on the part of counsel would
have affected the outcome at trial, counsel cannot be said to have been ineffective, See Harris v.
State, 377 S.C. 66, 659 S.E.2d 140 (2008), abrogated on other. grounds by Smalls v. State, 422
.\ S.C. 174, 810 S.E.2d 836 (2018) (holding the post-conviction relief court’s determination trial
counsel’s preparation was inadequate was not supported by the record when counsel had been
practicing law for thlrty years, half of his practice involved criminal cases, and trial counsel met
with his client on a number of occasions). Here, Counsel testified he met with Applicant on a

number of occasions. He further testified he explained to Applicant the charge and the potential
sentence, and also reviewed the discovery materials with her. Applicant, on the other hand,

testified she did not meet with Counsel until she went to meet with him in his office
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approximately one we_ek prior to trial. She further testified she and Counsel discussed neither
her charge, the potential sentence, nor the discovery. This Court finds Counsel’s testimony with
respect to this allegation very credible, whereas Applicant’s testimony is not credible. Based on
the foregoing, this Court finds Applicant has failed to establish any deficiency on the part of
Counsel. In addition, Applicant has presented no evidence which wotld establish any prejudice
on the part of Applicant, In particular, Applicant has \;vholly failed to provide this Court with
aﬁy reason as to why additional preparation on the part of Counsel would have affected the
outcome at trial. Accordingly, this allegation must be denied and di_smisséd with prejudice.
. Harsh sentence for which Applicant was charged

Applicant further contends the sentence she was given is too harsh for that with which
she was charged. A frial court has broad discretion in imposing criminal sentences within the
limits prescribed by law. State v. Franklin, 267.S.C. 240, 226 S.E.2d 896 (1976); Clark v. State,

259 S.C. 378, 192 S.E:2d 209 (1972). The courts normally have no discretion to comect a

sentence given within s;catutory limits. To be entitled to relief, the applicant must prove the

alleged excessive sentence was the result of partiality, prejudice, oppression or corfupt motive, or
that the sentence constitutes cruel and unusual punishment per se. Clark, 259 ‘S.C. 378, 192
8.E.2d 209; State v. Cogdell, 273 S.C. 563, 257 S.E.2d 748 (1979). Here, Applicant was charged
with distribution of cacaine, third offense. For such an offense, Applicant “must be imprisoned
for not less than ten years nor more than thirty years.” S.C. Code Ann. § 44-53-375(A)(3).
Applicant was sentenced to a term of imprisonment of twelve years. Clearly, the sentence
Applicant received was well within the sentencing range prescribed. Accordingly, this allegation
1;1ust.be denied and dismissed with prejudice. |
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CONCLUSION ] _

Based on all the forepoing, this Court finds and 'conclﬁdes that the .Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice. ,

This Court notes that Applicant must file and serve a notice of appeal within tthty days
from the receipt by counsel of written notlce of eatry of Judgment to secure the appropnate
appellate review. See Rule 203, SCACR. Pursuant to dustin v. State, 305 S.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-.
conviction relief. R.ule 71.1(g), SCRCP, prowdes that if the apphcant wishes to seek appellate
review, post-conwcuon relief counsel must serve and file a Notice of Appeal on the Applicant’s

behalf. Applicant is directed to South Carolina Appellate Court. Rule 243 for appropriate

procedures for appeal.
IT IS THEREFORE ORDERED: :
1. That this ‘ﬁppﬁcaﬁon for post-conviction relief must be denied gnd
dismissed with prejudice; and
2, The Applicant must be remanded to and remain in'the custgdy of
the State

AND IT IS SO ORDERED this ~~ * day|of

GER M. OUNG, SR.
Presi e
Ninth Judicial Circni .

e

rSouth Carolina
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COUNTY OF CHARLESTON )

. At a Cowrt of Geperal Sessjons, convened on December 1, 2014 the Grand Jurors of Cherleston County
present upon their oath:

Distribution of Cocaine Base

~ )

That in Charleston County, South Caroling, on or about June 13, 2014, the Defendant, VANESSA LAQUETTA

FRAYER, did manufacture, iiistribure. dispense, deliver, purchase; or did aid, abet, attempt, or conspire o

S e

manufacture, distribute, dispense, deliver, or purchase; or did possess with the intent to distr'ibuta, dispense or
deliver a controlled substance or a controlled substance analogue, to wit: cocaine base; in violation of 44-53-375 of

the South Carotina Code of Laws (1976) as amended,
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atute in such case

STERANIE B LINDER
ASSISTANT SOLICITOR

Against the peace and dignity of the State, and contrary fo th
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
COUNTY OF CHARLESTON
STATE VS. : INDICTMENT/CASE#  2014GS1007082
- -+ VANESSA LAQUETTA FRAYER ANY: 2014A10109080552
AKA, Vanessa L Frayer, Vanessa Frayer Daie of Offense: 06/13/2014
Race; Black Sex F Ape: 45 5.C Code §: 44-53-0375 (B) (1)
DOB: s CDR Codc¥: 3014
Address: SN -
City, State, Zip. SR SENTENCE SHEET
DL SID# SC00704116

*CDL Yes [ No O CMV Yes O No L1 Hazmat Yes [ No O

In disposition of the saud indictment comes now the Defen gAEITD Was & CONVICTED OF or OO PLEADS
TO; ThsTR1 BuTion BF Eneg cﬂ.wc. BAsSE 3o
In violation of § 44-53-D375 of the S.C, Code of Laws, hcanng CDR Code # 3039 ,
® NCON-VIOLENT O VIOLENT ® SERIOUS I:I MOST SERIOUS O Mandatory GPS O §17-2545 !
(CSC wiminor 1% or Lewd Act) !
The charge 15 B3 As indicted, O Lesser Included Offense, (O Defendant Waves Presentment to Grand Jury (def s imtrals)
thout Negotialions or Recommendation, 3 Negomeated Sentence, 3 Recommendation by the State
68630
Defgndant Attorney for Defendant SCBar#
WHEREFORE, the Defendant is committed {o the [B/SP:ate Department of Corrections [ County Detention Center,
for a determinate term of_ /R days/monttig¥Zarpor O under the Youthful Offender Act not to exceed years
and/or to pay a fine of § ; provided that upon the service of days/months/years and or payment -

of § ; plus costs and assessments as applicable*, the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Service standard conditions of prebation, which

are incorporated by reference.

[J CONCURRENTor [0 CONSECUTIVE to sentence on: i
The Defendant is to be given credit for time served pursuant to 5.C. Code §24-13-40 to be calculated and applied by the State

Department of Corrections.

O The Defendent is to be placed on Central Registry of Child Abuse and Neglect pursuant to 8.C. Code §17-25-135,

Pursuant to 18 U.5.C, Section 922, it is unlawful for a person convicied of a violation of Section 16-25-20 or 16-25-65 (Criminal

i
. Domestic Violenee) to ship, transport, possess, or receive & fireaym or ammunition, | '
SPECIAL CONDITIONS:

O RESTITUTION: [J Deferred [ Def. Walves Hearing 0 Ordersd PTUP
Total* § plus 20% fee 3 daysfhours Public Service Employment
Payment Terms: ! ‘ Obtain GED O
3 Set by SCOPPPS Attend Voe, Rehab Qr Job Corp, <

May serve W/E begioning .
Recipient ~ Substance Abuse Counseling [
*Fine. i 8 Random Drug/Alcohoel Testing O3 ;'::;'":
§14-1-206 (Assessments 107.5%%) 5 Fine may be pd. in equal consecutive weekly/monthly Lo
§14-1-211 (AX1)(Conv. Surcharge} s100 $ Z&a- 0b pmits, of $ ___ Beginnmg
§14-1-211 (A}2){DUI Surcharge) $100 ) g Paid to Public Defender Fund ‘
§56-5-2995 (DUI Assessment) 512 $ %
§56-1-286 (DU Breath Test) §25 $ Other
Proviso 47.9 (Public DeffProb) %500 h |
§14-1-212 (Law Enforce, Funding) $25 $_Z5.Dp . I
§14-1-213 (Drug Court Surcharge) 5150 35 45D 082
§50-21-114 (BUI Breath Test Fec) §50 s
§56-5-2042()) (Velniele Assessment) $40/ea O  Appointed PD or appointed other counsel,
Proviso 90 5 (SCCJA Surcharge) $5 s S -Dﬂ §47.12 requires $500 be paid to Clerk
3% 10 County (if pard in installments) b 5 during probation,
TOTAL S_—ZSHD y

Presiding Judpe:

Clerk of Coust/Deputy Clerk: . Judge Code:
Court Reporter, Nory&r Sentence Date: g- 12 /5
SCCA/217 (0312011)




