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truth, the whole truth and nothing but the

truth, so help you God?

GIBBONS: I do.

COURT REPORTER: Thank you.

DR. GIBBONS - DIRECT EXAMINATION BY MS. ARMSTRONG:

Q: Good morning, Dr. Gibbons.

A Hello.

Q: If you could go ahead an start by giving The
Court your -- well first, where do you live?

A I live in Aiken, South Carolina.

Q: And where are you from?

A: I'm originally from Alabama.

Q: And how long have you been in South Carolina?

A 1967, however long that would be. 50 years, I
guess.

Q: And what's your educational background?

A I got a bachelor's degree at the University of
Alabama, a master's degree at the University of
Alabama in biology and then a Ph.D. at Michigan
State University in zoology.

Q: And what is zoology?

A The study of animals.

Q: And what was the topic of your dissertation?

A My dissertation at Michigan State was ecology

of the painted turtle, a common turtle in the

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896
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SC COASTAL CONSERVATION V. SC DHEC, ET AL. 253

FEastern United States.

And what did you do after you completed vyour
Ph.D.?

I came to the Savannah River Ecology Laboratory
in Aiken as a post-doctorate, post-doctor -- or
post-doctoral associate at the University of
Georgia. They have a laboratory in Aiken. And
that's where I -- and I've been with the
University of Georgia ever since, until I
retired.

And what was the -- what 1is SREL or the
Savannah River Ecology Lab, what does ---

It is a research laboratory that is operated by
the University of Georgia. The people at the
lab, the faculty, many of them are faculty of
the University of Georgia, and I was a
professor at the University of Georgia, and
with a research appointment, although I did
teach herpetology at the University in Athens.
What is herpetology?

Study of reptiles and amphibians.

And what was the -- what was your research
focus area?

My primary research was 1in herpetology, study

of particularly reptiles and also amphibians.

1230 Richland Street / Columbia, SC 29201
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And with reptiles, one emphasis was on turtles
and the other on snakes.

And what classes did you teach? Oh, you said

herpetology.
I have taught ecology before and -- general
ecology and herpetology. Those are the main

classes that I've taught.

And what were your roles and responsibilities
at SREL?

I was a faculty member, research faculty
member. I also was acting director of the
laboratory for one period of time, a 1little
over a year; and had different administrative
positions, just head of divisions and that, but
that was it. Mainly research faculty, that was
what I did, research.

And would that have been in the biology
department at UGA?

No, it started off in the zoology department in
the 1960s and '70s. Then it became the, what
it is now, 1s the School of Ecology. That's
where I retired from is the School of Ecology.
Have you authored any -- I want to talk about
publications, but let's start with books. Have

you authored any books related to ---

1230 Richland Street / Columbia, SC 29201
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A: I've been author, co-author of about 20 books

on ecology, reptiles and amphibians.

Q: Reptiles and amphibians, okay. And turtles,

are they a reptile?

A Turtles are reptiles.

Q: And how about articles, how many articles have

you published related to reptiles?

A Probably close to -- around 200.

Q: Okay.

A Scientific articles.

Q: And that means those are peer-reviewed

articles?

A: Oh, vyes.

Q: And have you written any other articles that,

maybe not peer-reviewed, but on reptiles?

A I write a newspaper column that 1is published

weekly that, as I mentioned, talk about

reptiles, and I've written several magazine

articles on reptiles, including diamondback
turtles.
Q: Okay. And I'm gonna hand you Exhibit Number 7

and ask 1f vyou can identify that for nme,
please.
(Petitioner's Exhibit Number 7 was introduced into

the record at this time.)
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That is my CV or curriculum vitae, resume.
Okay. And are your ©publications, books,
articles and other publications listed in your
cv?e

Yes, they are.

And how many publications do vyou have that
involve diamond -- the study of diamondback
terrapins?

I would have to count them to be sure, Dbut
certainly 15, 20 starting -- that mentioned
them one way or another. Some specifically
about terrapins, the whole article, certainly
over a dozen. But, let's see, and the earliest
one was that I'm -- is -- was in 1978 where it
first mentioned the terrapins of barrier
islands which included Kiawah. And the last
one was -- well, actually a chap -- the
introductory chapter of a book that's coming
out -- should come out this vyear by Johns
Hopkins Press on the ecology and conservation
of diamondback turtles. And mine 1is the
opening chapter.

So you wrote your -- you finished drafting the
first chapter, the introduction chapter to a

book called Ecology and Conservation of the

1230 Richland Street / Columbia, SC 29201
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Diamondback Terrapin?

Yes, I've written that, yes.

And what kind of species are diamondback
terrapins?

Diamondback terrapins are a -- they're 1in a
family of turtles that include the common
turtles, people that -- the spotted turtle that
was mentioned earlier, slider turtles, but
they're very -- they're exclusive in that they
are in their own genus system. The -- a genus
of turtles, there's no other species 1in the
North America or the world that 1is 1in that
taxonomic category. There's also no other
species in the world of turtle, of the over 300
species of turtles in the world, it's the only
one that is exclusively in estuarine habitats.
In other words the Dbrackish water habitats
between ocean and fresh water.

And turning back to Exhibit Number 7, your CV,
does that look like an accurate copy,
representation of your CV?

Yes, best I can tell. Yes.

MOTION TO ADMIT PETITIONER'S EXHIBIT NUMBER 7:

MS.

ARMSTRONG: Petitioners move Number 7 1into

evidence.
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COURT: Any objection?
GRESSETTE: No objection, Your Honor.
COURT: Mr. Churdar?

CHURDAR: No objection.

RULING OF THE COURT:

THE COURT: It's admitted.

(Petitioner's Exhibit Number 7 was admitted into

evidence.)

Q:

And I think you referenced earlier that there
were -- you were aware of some terrapins or
done work with terrapins on Kiawah Island. Are
you familiar with Kiawah Island?

Yes.

And have you -- are you involved with or have
you been involved with any research projects at
Kiawah Island related to diamondback terrapins?
Yes. Since 1983 I've worked on diamondback
terrapins every year since 1983.

And can you tell -- describe for The Court a
little bit about what the project entails?

The project, the purpose of the project was
determine the ecology and population, what you
call population dynamics and structure of --
the demography of the terrapins in the Kiawah

River and the tidal creeks, that's where they

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896

0954

1'“;‘ CREEL COURT REPORTING, INC.
(g




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

e

b= O

SC COASTAL CONSERVATION V. SC DHEC, ET AL. 259

live down there, in that area. How many are
there, what -- how many males, how many
females, what is their annual -- how do they
behave, how they're -- general ecology and

behavior of these animals.

And what has been your role in that research
project?

Well, I have -- 1involved a large number of
people, I'm sure over a hundred different
people, students, visiting professors from
other universities, technicians, and I Jjust
initiated the project in, as I said, 1983 and
we've did it every year since.

And, Dr. Gibbons, have you ever testified in a
court proceeding before?

I have.

Have vyou ever -- were you qualified as an
expert?

I was.

And in what area were you qualified?
Herpetology.

And how would you characterize your expertise?
I'm -- I've published lots of scientific papers
on all of the reptiles which would be

alligators, snakes, turtles and lizards and all
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of the amphibians, frogs and toads and
salamanders; have had -- supervised over 40
students, graduate students in these role -- in
their dissertations or theses; and been

involved in a lot of projects; published a lot
of papers and books on these animals.

MOTION TO OFFER AS EXPERT:

MS. ARMSTRONG: Your Honor, the petitioners offer
Dr. Whit Gibbons as an expert 1in research
ecology with the focus on herpetology to
include -- encompasses diamondback terrapins.

THE COURT: Any objection with that qualification?

MR. GRESSETTE: I think only to the way 1t was
phrased. Herpetology including diamondback
terrapins?

MS. ARMSTRONG: Yes. Diamondback terrapins are a
species of ---

MR. GRESSETTE: Okay.

THE COURT: I think when you say focus and all those
added words, it's just I either qualify him or
not. And so I would go with ---

MR. GRESSETTE: He's an expert, yes, Your Honor.

THE COURT: --- 1n herpetology and diamondback
turtles.

MR. GRESSETTE: Yes, sir.
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THE COURT: All right.

MR.

CHURDAR: No objection.

RULING OF THE COURT:

THE COURT: All right, he's so qualified.

Q:

Dr. Gibbons, are you familiar with a
development project proposed for Captain Sam's
Spit?

Yes.

And generally, what's your understanding of
what that project entails?

My understanding is that Captain Sam's Spit,
there would be 25, 26 residences built and that
there would be a wall between the river and the
spit itself and that there would be a road down
the -- maybe paralleling the river toward the
end, from the mainland end of it.

And did you -- where is that knowledge derived
from; did vyou review the permits and the
drawings?

Saw a permit, yeah.

And when did you first learn about the project?
When did you first ever hear about it?

I believe it was 2009. And I -- yes. That's
roughly 2000- -- it could've Dbeen 2008 but I

think 2009.
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And what did you first -- how did it come up;
how did you first learn about it?

I was asked if I would be interested in being
a consultant related to that project.

And who asked you if you would be a consultant?
I do not know exact- -- the name of the person.
I think it -- I don't know the name of the
person, but I think it was called the Kiawah
Development Company or something like that. I
don't recall it.

Was 1t vyour wunderstanding that it was the
developer of the proposed project that was
asking you ---

Yes, yes. It was the developer for the project
or a project.

And did ---

Or a project.

Did you accept that offer to be a consultant?
No.

Why not?

I didn't -- it didn't sound like a project to
me that would be of any value to the
environment, the natural environment. It
sounded like it would -- might be detrimental

and I did not feel I could be supportive of
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that.

I want to talk a little more specifically about
diamondback terrapins. You indicated earlier
that they're a species that you've been
conducting research on at Captain Sam's Spit in
Kiawah Island since 1983, 1is that ---

That's correct.

Would you consider the diamondback terrapins as
a resource of the coastal zone?

Yes.

And you may have been here for some arguments
earlier, but are diamondback terrapins a
threatened and endangered species?

They are not officially, not on the ESA 1list,
they're not officially, but they're certainly
a threatened and from many places endangered
species in the generic sense, yes.

In a generic sense. But when I asked vyou
whether they were a threatened and endangered
species, did you understand what that meant,
what I was asking?

No.

In other words, is threatened and endangered
species, from your perspective a term of art?

Oh, vyes. I'd say yes. That's what I meant.
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In a generic sense, they are certainly a
threatened species.

But they're not a threatened and endangered
species?

They're not officially 1listed in -- not
federally, but they are in some states.

Okay. But not in South Carolina-?

Not South Carolina, not endangered or
threatened officially in South Carolina.

And vyou talked about generally that they're
threatened. What are the existing threats to
the terrapins?

Well, there are a lot of threats, other than
natural ones, of course, but crab trapping is
certainly a threat along the coast of South
Carolina all the way to Massachusetts and
Texas. It -- the crab pots, when they're set,
crabs can live in them and because they can
breathe under water, turtles cannot, terrapins
cannot. And a second threat 1s roads are a
threat in many, many areas to many -- all --
nearly al species of turtles that encounter
roads, roads are a threat.

Why are they a threat?

One thing is a nesting of -- 1if a turtle of any
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sort leaves one habitat to go to another over
land, they often have to cross a road. That
does not apply to terrapins, but other turtles
it would. But terrapins have to cross roads
often to nest. If they have to cross a road to
nest, they can be run over. The second part of
that threat 1s when they -- the eggs hatch
because terrapins lay their -- they dig in the
sand, lay six to eight eggs, the eggs hatch out
in about three months, and then the babies come
out and they have to cross that road again. So
there's a double threat for a road. The female
has to get across it and the babies have to get
across 1it. Other treats are development of --
coastal development has several different kind
of threats that they -- it poses, that it poses
in that when you have houses, you take up -- or
any kind of pavement, parking lots, roads, you
take up the habitat, the natural habitat where,
in this case, terrapins would nest. The second
thing, when vyou have people, you have pets.
Dogs are a threat to small turtles for sure.
And another thing that comes with people 1in
coastal areas are -- and in urban areas, many

places, are racoons. Major threat to terrapins
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and other turtles, both to adults and to the

eggs and the hatchlings.

OBJECTIONS BY MR. CHURDAR:

MR. CHURDAR: Your Honor, I would object on multiple

grounds. First of all, the testimony regarding
racoons 1is -- there's been nothing that would
indicate that racoons would only be existing on
the spit as a result of this development. A
more foundational objection with regard to the
testimony regarding habitat, Dr. Gibbons has
testified, I think his words were these are not
officially on the federal or state threatened
and endangered species list, but they're
unofficial. So that gets us to the point where
Ms. Armstrong argued against my motion under
Section 7 Wildlife and Fisheries Management,
specifically on page -- chapter 3, page 51 of
the Coastal Zone Management Program document,
she put up on the Elmo the section that talks
about Al1(B), wildlife and fishery stocks and
population should be maintained in a healthy
and viable condition. And then the critical
wildlife and fishery's habitat should Dbe
protected and enhanced to the extent possible.

I know that Your Honor has ruled on that, but
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since that ruling, I went back and I've looked
at the request for contested case. I've looked
at the prehearing statement and that section
was not relied upon as a basis for overturning
the staff's Coastal Zone Consistency
Certification, 1f wasn't even mentioned, that
section of the CZMP. And I think that's
consistent with, as I mentioned in my argument
originally that Mr. Joyner had not put anything
in his technical review summaries specifically
about this section. I don't think it's before
The Court for The Court to be determining
whether or not the habitats are being impacted
or not if it's not part of an official
threatened and endangered species habitat that
was mentioned in the general area of particular
concern section of the CZMP.

THE COURT: So, where I can be clear, your argument
is basically in their prehearing statement they
haven't set forth that this is an issue so it's
not an issue before The Court?

MR. CHURDAR: Or the request for a contested case.

THE COURT: Okay.

MS. ARMSTRONG: I mean I -- we generally raised

compliance with the Coastal Management Program.
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We challenged the Coastal Zone Consistency
Certification and the basis for the decision
and whether it complies with it. And I think,
you know, going back to the ---

THE COURT: When you say ---

MS. ARMSTRONG: --- going back ---

THE COURT: Let me -- when you say generally, I'm
familiar with the case law on prehearing
statements too. It basically sets forth -- it
limits our jurisdiction, so did you say that in
the prehearing statement?

MS. ARMSTRONG: I really -- I'd have to go back and
look at our prehearing statement. What I do
know, Your Honor, is we raised compliance with
the Coastal Management Program and the Court of
Appeals in Chem Nuclear said, you raised
compliance with general provisions and that
submission in a prehearing statement including
presenting evidence and it -- at the hearing.

THE COURT: Did you ---

MS. ARMSTRONG: You don't have to lay it -- set
forth with specificity every single provision
you generally talked about compliance and
raised issues with compliance with ---

THE COURT: But did you raise that 1in your
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prehearing statement?

MS. ARMSTRONG: Yes. Yeah, we definitely raised it
in our prehearing statement.

THE COURT: Okay, then show ---

MS. ARMSTRONG: We also raised that compliance with
the Act in general, 150, Mr. Churdar argues,
doesn't apply, certainly the legislative
declarations of findings in the legislative
directed declaration of state policy would
absolute implicate terrapins because the
General Assembly finds that the coastal =zone
and the fish, shellfish or other living marine
resources and wildlife therein may be
ecologically fragile and consequently extremely
vulnerable to destruction by man's alterations.
State policy includes to protect and where
possible to restore or enhance these resources
of the coastal zone.

THE COURT: All right. I found the prehearing
statement where she set forth in there that
statutory reasons confirming the subject matter

jurisdiction.

MR. CHURDAR: What page number are you on, Your
Honor?
THE COURT: The first page of her prehearing
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statement. She said Coastal Zone Management
Act, that was just inferring jurisdiction. But
then when we get into Section -- whether the

proposed violates the following provisions of
it -- so she's narrowed it down to the Coastal
Zone Management Act and CMP and listed specific
provisions. So, you generally say that vyou
made —-- you took that general statement as the
subject matter and then you gave the specific
provisions that were violated. Was the
provision that we're discussing or that Mr.
Churdar referred to and that you referred to
earlier, was that provision cited?

ARMSTRONG: We <cite the Coastal Management
Programs. Is it cited in the -- under Section
37 I'm not sure that I see, although Section
30 that I Jjust read 1is specifically cited.
Also the section that talks about the
significant long-term cumulative impacts, we
would definitely argue that impacts to any
species like the diamondback terrapin is
something that the Department's required to
consider in assessing the long-term and
cumulative impacts of the project. And that's

specifically listed under -- in the prehearing

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896

0966

f‘ = CREEL COURT REPORTING, INC.
(S




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE

MS.

THE

MR.

THE

MS.

MR.

THE

MS.

THE

SC COASTAL CONSERVATION V. SC DHEC, ET AL. 271

statement.

COURT: Where is it listed?

ARMSTRONG: 3(1) (a); 3(1) (d).

COURT: Okay, I see. Mr. Churdar?

CHURDAR: Your Honor, I think it's a stretch to
say that general character of the area would
include turtles. I mean, I think that the ---

COURT: Yeah.

ARMSTRONG: It's not the general character of
the area. It's the long-range and cumulative
impacts. And the Department's required to

consider long-range and cumulative impacts ---

CHURDAR: On the general character of the area.

COURT: Oh vyeah.

ARMSTRONG: Within the context of future
possible development and the general character
of the area. I mean there's gonna be testimony
from the agency's witness later about what kind
of —---

COURT: Okay. I'm going to take another quick
break. I think what I'm leaning toward though
is I agree with you, looking at the language of
the ©prehearing statement, Dbut I'm probably
going to let her present this as an offer of

proof until I am confident on my decision.
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ARMSTRONG: Your Honor, if you want to take a
break, I can -- I'd ask that The Court read the
Chem Nuclear -- the Court of Appeals decision

in Chem Nuclear because this same issue was

raised. The court ---

THE COURT: I disagree with that.

MS. ARMSTRONG: -—-—- read that the ---

THE COURT: I disagree with that because you set
forth in generality the subject matter of this
case, but then you, with specificity, set forth
whether the ©proposed -- under the issues
presented for determination, including any
claims or defenses expected to be raised. You
listed specifically those issues for
determination of which those were not listed.
So, I -- right now I just respectfully disagree
with vyou. I'm going to let you present an
offer of proof.

MS. ARMSTRONG: Sure. I mean I was counsel in the

Chem Nuclear case.

THE COURT: Right.

MS.

ARMSTRONG: And the prehearing statement was
crafted in the same way which it raised
compliance generally with the provisions, the

regulatory provisions that apply to radiocactive
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nuclear waste. And part of the reason that you
do a broad raising of compliance with
regulatory - - the applicable regulatory

provision is because at the time we filed the

prehearing statements we'd not even had any

discovery. They're usually due 30 days after
the order is issued. It's within a couple of
months of the case even being filed. So I

would say there's still a lot of investigation
going on at that point and we -- that's how
they were characterized in the Chem Nuclear
case in the same way, general compliance. And
then there was specific compliance with
different regulatory provisions raised in the
prehearing statement but the Court of Appeals
did not 1interpret that as a limitation of
overall compliance with the regulations.

THE COURT: I'll take a break and look at that real
quick, but I'm familiar with the Chem Nuclear
case, so —-- and it's approach. But I pulled it
up right now, so I can read it. I can go look
at it in my office.

(Off the record from 10:10 a.m. until 10:22 a.m.)

THE COURT: I've read Chem which took me to Sierra

Club, which is the one I remembered. And I'm
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still sticking to my previous ruling. You
specifically set forth the issues to be
considered 1in this hearing. I am going to
allow you to proffer it to give me the option
to think about it down the road, but as it
stands now, I don't consider that an issue
before This Court regarding the Coastal
Management ---

ARMSTRONG: So I understand your ruling, what
law, what is the -- what law are you -- is that
based on?

COURT: What law?

ARMSTRONG: I mean are you relying on -- 1is this
issue proclusion, is it -- I mean I'm trying to
understand ---

COURT: Well, you've raised to The Court ---

ARMSTRONG: We're raising ---

COURT: --- one of the issues that we were going
to consider, 1it's 1like a pleading. And they
have set forth -- they've objected to it. And

you've set forth that you did make it as an
issue before The Court, but under your
reasoning, I don't see that as an issue before
The Court based on the prehearing statement.

If you've got another argument vyou want to
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enlighten me on, but ---

MS. ARMSTRONG: I would like -- I would 1like to
revisit -- I mean I can't do research in five
minutes like you can, Your Honor. The way I

generally understand the issue of preclusion is
that ---

THE COURT: Well, issue of preclusion 1is appellate.

MS. ARMSTRONG: Yeah.

THE COURT: What I'm saying, of course, is that it
wasn't an issue raised for consideration.

MS. ARMSTRONG: I mean it's been raised throughout
the proceeding so far, I mean we've taken the
deposition, we've noticed, we've given
opinions. I mean, all parties have been aware
that this 1is an 1ssue since we 1initiated
discovery.

THE COURT: So you're taking the approach that
you're -- that +this 1issue has been tried
therefore it should be an issue in the hearing?

MS. ARMSTRONG: I mean, the parties are all on
notice ---

THE COURT: Okay.

MS. ARMSTRONG: --- that this was going to be an
issue.

THE COURT: What's your position on that?
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CHURDAR: But, Your Honor, the specific section

-- I mean, Jjust to -- I think it's Jjust a
matter of fundamental fairness. I mean, when
you look at what the technical review summary
stated and what Mr. Joyner did consider and
what he did not consider, he did consider
Section 8, the geographic area of particular
concern as it relates to threatened and
endangered species. And so 1t would be,
certainly when taking Dr. Gibbons' deposition,
an obvious conclusion, I believe, that anything
that he's talking about the diamondback
terrapin and their habitat would be asking him
in the context of a geographic area of
particular concern that said -- where it said
the endangered species, not something that was

never mentioned in the prehearing statement.

THE COURT: So are you telling me you prepared your

MR.

case under the limited scope of her prehearing
statement, 1s that ---

CHURDAR: Well, I'm saying that when a
deposition is taken, you look at what she 1is
answering 1in her interrogatory responses to
what the scope of his testimony is going to be.

But that is under the umbrella of what, as I
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think vyou fairly described it, as a pleading
with what the prehearing statement establishes.
And so it is in that context that the

Department prepared it's case.

THE COURT: All right. Which one of y'all -- go

ahead.

GRESSETTE: Your Honor, when the prehearing
statement articulates the specific issues to be
addressed by The Court we perceived and based
our case accordingly. The petitioner's
argument 1s in essence that it should not be
limited by the prehearing statement Dbecause
during discovery they produced a lot of
witnesses' information about additional items
and now we're on notice and so it's okay for us
to try 1t, and that's Jjust not the way I
understand the law to work. The specific
issues to be raised are to be articulated to
the front end of the case through the
prehearing statement, we then proceed on those
limited issues. To file a petitioner's
argument would require me then to, before we
show up at the hearing, say, hey wait a minute,
I don't think those issues are raised in your

prehearing statement, let me go ahead and give

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896

0973

f‘ = CREEL COURT REPORTING, INC.
(S




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SC COASTAL CONSERVATION V. SC DHEC, ET AL. 278

you some advanced notice about that so you can
fix it. That's not my job. This is the time
when these objections will be raised.

THE COURT: Do y'all suffer any prejudice? All
right. Or maybe you said that but I just want
to be clear on what prejudice do you suffer,
both of you?

MR. CHURDAR: Well, Your Honor, to the extent that -

THE COURT: And I know it's probably -- you may be
having to say the same things, but I'm trying
to understand from her perspective, she's
saying, not specifically but I think you mean
to be saying, that y'all aren't suffering any
prejudice. And that's one of the components of
my ruling that I have to make, or
considerations I have to make.

MR. CHURDAR: Well, I will answer that. I would
argue that this is a jurisdictional gquestion.
I mean in the sense that 1f an issue 1is not
presented before The Court with particularity,
then The Court should not allow testimony that
goes beyond the four corners of the document.

THE COURT: Well, I disagree with you on that in

that if this is a pleading type issue, then the
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pleading is -- well, I -- I say -- you could
say the jurisdiction on the general sense but
not in the subject matter jurisdiction sense I

guess 1s where you're getting in ---

CHURDAR: Yes, sir.
THE COURT: And I see that element.

CHURDAR: But to your question about prejudice,

Your Honor, the section that was not included
either in the technical review summary that Mr.
Joyner will talk about or 1in the prehearing
statement, it's natural that that section
wouldn't be analyzed or wouldn't be included
because 1t 1s talking about wildlife and
fisheries management. And, I mean, this 1is a
development that I don't think is even in the
ballpark of that. I mean, the prejudice comes
in that there is an assumption as to what Dr.
Gibbons is going to be testifying to,
deposition questions are prepared and asked
based on the prehearing statement. You get one
bite at the apple, so to speak, and to the
extent that threatened and endangered species
habitat was discussed, I believe that just as
a matter of fundamental fairness, it should be

limited to anything within the context of what
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the prehearing statement says. sSo, to —---

THE COURT: I just feel like what is the prejudice
to you.
GRESSETTE : The prejudice, Your Honor, 1is to

respond to a case that has been unexpectedly

expanded by virtue of a general statement ---

THE COURT: Well, she's telling me that there was no

expectation in that regard, that vyou should

have been on notice. Is that correct?

GRESSETTE: No, sir, not as to the particular

section to which the petitioner has linked the
testimony to today. I mean, we knew that the
petitioner was going to attempt to present the
testimony under the law related to critical
area permits, which of course 1is inapplicable

because we're not in the critical area.

ARMSTRONG: Your Honor, I -—---
THE COURT: I'm gonna ---

ARMSTRONG: Just a couple of points. Mr.

Churdar seems to be relying, basing a lot of
his arguments on the Department's decision and
what the Department's decision contained, but
obviously The Court's role is to decide whether
the Department considered all of the things it

should've considered.
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THE COURT: I agree with you on that.

MS. ARMSTRONG: And when we talk about fairness,
both respondents, KDP noticed Dr. Gibbons'
deposition. The Department was there and
attended and participated 1in the deposition
where Dr. Gibbons gave all of these opinions
about the impacts on terrapins. So they've
known that we've intended to raise issues with
the impacts that will flow from this project on
terrapins and dolphins and other wildlife. I
mean, you don't have to ---

THE COURT: Well, raise 1it, but then in what context
is what they're -- they're telling me that they
knew you were gonna raise the issue ---

MS. ARMSTRONG: Right.

THE COURT: --- but not in the context of this
particular provision of the CMP. As Mr.
Churdar was saying, and I'm just gonna tell you
as I understand it, I don't want to put words
in your mouth, but as I understand his argument
is when he said about the agency is that -- and
how they made their decision, that was his
concept of what he believed the issues Dbefore
The Court and their decision. And unless he's

notified to the contrary, he considered it to
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be within those ranges. So ---
ARMSTRONG: Your Honor, we've raised the impacts

to ---

THE COURT: Terrapins.

MS.

ARMSTRONG: Natural resources, a species. We've
raised it in the terms of it being one of the
cumulative, one of the many impacts that's
gonna flow from the project, in other words, a
cumulative impact, and an impact on the stocks
and resource 1itself. Now, 1f the Dbasis for
KDP's case 1s that they based their whole case
on our prehearing statement and they totally
limited themselves to what was in their, then
why have they called Dr. Folks as a witness and
raised -- they're putting him forth -- they
called Dr. Folks forth because they knew that
it was an issue about diamondback terrapins and
the impact on them. That's the only reason
they called him. So they've got no prejudice
here. They've been on plain notice. They've

called a witness. He was here today.

THE COURT: Okay.

MR.

GRESSETTE: The appropriate time for us to move
to exclude the witness and to limit his

testimony 1s now. We would be doing our
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clients a disservice 1if we didn't attempt to
have some sort of a backup plan. That doesn't
make 1t fair that we were smart and planned
over 1t or potentially planned over 1it. It
doesn't mean we're not prejudiced by it. It
simply means that we anticipated we would move
to exclude this testimony and Your Honor might
not agree and then we needed to be ready.

MS. ARMSTRONG: They called Dr. Folks an essential
part of their case in responding to our motion
to exclude, an essential part. That's not a
responsive part, that's an essential part of
the presentation of their case 1is what they
told ---

MR. GRESSETTE: And as we talked about yesterday,
Dr. Folk will testify about natural habitats
and the impact upon species in those habitats.
He will also talk about endangered and
threatened species to the extent that they are
endangered or threatened species that must be
addressed under the appropriate sections of the
CZMP, they need to be addressed for The Court.
That is different than the species of
popularity and concern, the diamondback turtle

and the Dbottlenose dolphin who are neither
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endangered or threatened. So, Dr. Folk was
coming to testify. He was coming to testify to
address the appropriate sections of the CZMP
that were raised in the prehearing statement to
the extent they attempted to expand those we
would be prejudiced by that.

RULING OF THE COURT:

THE COURT: Well, I still at this point 1in time,
I'll allow you to present his testimony as an
offer of proof. And I may change my decision
but as it stands now, I see the respondent's
point, okay. James, step up here.

(Off the record discussion.)

THE COURT: Thank y'all. Proceed.

PROFFERED TESTIMONY:

DR. GIBBONS - CONTINUATION OF DIRECT EXAMINATION BY

MS. ARMSTRONG:

Q: All right, Dr. Gibbons, sorry for that
interruption. I think where we left off you
had described some of the threats facing
diamondback terrapins. Do diamond -- and

diamondback terrapins, they live around Kiawah

Island —---
A: Yes, they do.
Q: And What do they do at Kiawah? Or actually,
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let's be a bit more specific, at Captain Sam's
Spit. Do the diamondback terrapins wutilize
Captain Sam's Spit for anything?

That would be a nesting area, the prime nesting
area for terrapins in the Kiawah River and the
tidal creeks.

Okay. When you say prime nesting area, how do
you know that it's the prime nesting area?
Based on having worked there for over 30 years
with a lot of different people who have seen
nesting actually on the spit by diamondback
terrapins, observed turtles going onto the spit
to nest including myself, I've seen them, this
myself. And knowing that even though terrapins
will nest in other areas in that region, that's
the prime, prime habitat. They will nest on
the small islands that are here and there, but
those are not nearly as -- they're not good
places for terrapins to nest.

And why are they not good places for terrapins
to nest?

Because of predators, that area in
particularly, racoons and crows that can focus
on a smaller area. Some of the -- some of

those islands, many of them -- well, I think I
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used that analogy before, are the size of this
room, and in an area like that, a terrapin goes
in, they nest in sandy areas, open areas mostly
or sparse vegetation and so a predator can
focus on a small habitat and they can find the

nest.

GUIDANCE REQUEST BY MR. CHURDAR:

MR.

THE

MR.

THE

MR.

THE

CHURDAR: Your Honor, I would appreciate some

guidance from The Court in light of your

ruling. I don't want to be slowing things down
or just objecting unnecessarily. I'm not guiet
sure what to do. I mean, I -- Mr. ---

COURT: I'll explain it.

CHURDAR: Thank you.

COURT: And then you can reply.

CHURDAR: Thank you.

COURT: At this point in time, I said I might
want to do some more research, but I agree with
your points. I'm not -- this is a situation
where as a judge I'm not entirely confident in
my decision, but I agree with you. So I've
allowed her to present this testimony as an
offer of proof. So, at this stage of the game,
it basically is Jjust as any other offer of

proof. It's Jjust presented for appellate
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purposes, of which I assume, if I -- you would
make any objections you need to in addition to
what you have already made in case I change my
mind. Does that ---

CHURDAR: It does. In light of that, I would
object to the ---

COURT: Wait a minute. What ---

WALKER: They're trying a liquor license case
next door and somebody's <claiming it's a
nuisance, so I think they're playing a tape.

COURT: Well, at least it's not another type of
hearing, but I'd be really worried about the
music. Okay.

CHURDAR: But my point is, or my objection is a
renewal of the objection before, Dr. Gibbons is

COURT: You don't have to renew that. It's an
offer of proof, unless it's a different one.

CHURDAR: Oh. Well, I just want to make sure
that I'm not objecting when I don't need to be
and it's just obstructing kind of the flow of
the testimony necessarily. Dr. Gibbons was
just talking about racoons and other things
that habitat would be impacted by this

development presumably and I Dbelieve that in
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order for that testimony to be admissible or
not stricken, he has to show that but for the
development there wouldn't be any racoons or
other predators out there on Captain Sam's Spit
and there hasn't been any foundation 1like that

laid. And I'm just saying ---

THE COURT: I think he testified in opposite of

MS.

that. He said, and maybe I'm wrong, but I
thought he said that 1f an area is without
racoons that it is more a problem as an area,

but can you clarify that?

ARMSTRONG: I'd rather have the witness clarify

that.

THE COURT: Okay.

Q:

Can you address what the judge just said about
whether the habitat is better with or without
the ---

The Captain Sam's Spit is a much larger area so
you could have the same number of racoons but
they would have a much greater problem trying
to find a turtle nest. Turtles are very sneaky
about where they put their nests. But on these
smaller islands, they don't have any choice,
they've got to put them in a small area so the

racoons can focus on it.
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THE COURT: Okay. I get your point now. All right,

so your ---
MR. CHURDAR: And this is why I just want
clarification with -- and I think you'wve given

it to me, but to the extent that the witness
has offered testimony regarding what
development does. I believe that it would be
beyond the scope of herpetology or diamondback
turtles to have him testify. And I think he
should be required to testify how much
involvement or how much development would cause
this to happen.

RULING OF THE COURT:

THE COURT: Well, if this indeed is an 1issue that
The Court would consider, 1t's an offer of
proof, I would think that would be a subject
matter of <cross-examination. So, I would
overrule that objection under the -- a lot of
area that we're in right now.

MR. CHURDAR: All right. Thank you.

DR. GIBBONS - CONTINUATION OF DIRECT EXAMINATION BY

MS. ARMSTRONG:

Q: All right, Dr. Gibbons, you were talking about
what kind of habitat the terrapins nest in and

what makes the habitat prime or not. What
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distinguishes this Captain Sam's Spit from
these smaller hammock islands that you
described as maybe not bigger than the room
that we're sitting in?

The major thing that's important to the
terrapins from that consideration is that it's
a larger but uninterrupted, unfragmented area.
It's sparse vegetation, there's no big canopy
cover or big trees, so it's an ideal nesting,
it's just ideal nesting habitat. And there's
a lot of it so a turtle can pick and choose
where she wants to nest.

And what kind of things do they 1look for,
terrapin look for when they nest?

Well, soft soil. That's why sand 1s an
excellent habitat. It's got to be above high
tide. And preferably in areas that don't flood
from high, very high tides or extensive
rainfall.

And you talked a little bit about vegetation.
What kind of vegetation are they -- do they
look for?

Well, the best kind of vegetation would be low-
lying vegetation that maybe provides some cover

but pretty much open to the sun for a great
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part of the day just for eggs just to incubate
better when they're out in the open.

And you talked about them nesting, the prime
nesting area you talked about the small hammock
islands, will diamondback terrapins nest in and
around where there's development?

They will. I mean they will -- an individual
could lay eggs 1in a driveway. Now -- but,
that's not ideal nesting habitat.

And 1is -- so where else does that kind of
habitat that they prefer exist in the Kiawah
Island area?

The -- those are the -- those islands and the
edges of some of the islands but not -- well,
the small islands are the ones I've seen the
most -- seen lots of terrapin nests that have
been destroyed by predators. But they're not
going to nest along the river beach Dbecause
that's going to get flooded with high tide.
They have to get up on higher habitat, mostly
sandy areas. That would be the prime -- that
whole stretch of the spit there is ideal kind
of nesting habitat.

And are you familiar with any studies looking

at where diamondback terrapins' prime nesting
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habitat is?

And Kiawah or other places or ---

On Kiawah.

Kiawah. Oh, yes, I have.

And what study 1is that?

Well, a master's thesis was done Dby Tim
Zimmerman from College of Charleston back in
1990- -- in the '90s. He looked at terrapins
nesting on the spit, actually.

And were you an advisor to ---

I was on his committee. He had -- through the
-- I was with the University of Georgia, but
they -- I was an outside faculty member on his
committee.

And were there any conclusions from that study
that vyou have relied on in this assessment
about nesting habitat?

I think it certainly demonstrated it's ideal
nesting habitat. It also demonstrates
important ---

When you say it is ideal nesting habitat, what
are you specifically referring to?

I mean the topography and the area, the large
area, that's part of the important part of it,

the large area 1is -- makes 1t ideal Dbecause
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there are plenty of places to nest. A terrapin
can walk some distance, pick out the right site
and then go Dback to the river without any
obstruction, so that makes it an ideal habitat.

Q: And you're referring to the Dbanks along the
Kiawah River where Captain Sam's Spit 1is
located?

A: I'm saying they come from the -- out of the
river up that bank or it's at high tide usually
is when they next and they would just go up and
then go inland, into the spit, 20, 30, 50, 100
feet or more to find a nesting spot.

Q: Bear with me just a moment. Dr. Gibbons, I'm
going to put an image up on the screen.

THE COURT: You can also turn that light to reduce
glare.

MS. ARMSTRONG: Okay.

THE COURT: Not turn it off. You can just turn the
light itself.

MS. ARMSTRONG: Well, I tried turning it and it ---

THE COURT: Oh, it ---

MS. ARMSTRONG: Oh.

(Respondent's Exhibit Number 35 was introduced into

the record at this time.)

Q: Dr. Gibbons, I've got on the screen here
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Respondent KDP's Exhibit Number 35. Are you
able to tell what this is?

Yes. This is Captain Sam's Spit, Kiawah River
and the Atlantic Ocean at the bottom.

And can you use your finger and draw on the
screen the location that you've been talking
about as being the prime nesting habitat for
diamondback terrapin?

It'd be in -- oh, I didn't know this would do
that, okay. I'd say in here. Yeah, it's kind
of varied in there (indicating). If this 1is
still sandy down here, it would go down there,
too.

So they like -- they use the sandy, they climb
up on the sandy areas, 1s that what vyou're
saying?

They would climb out of the river and go into
the sandy area, there's sort of small dune
areas in there. And they're not gonna nest in
an area that's above high tide. Whatever the
highest tide would be, that's gonna be off
limits. So they would -- it would be mainly in
this area in here.

Do they nest in salt marsh?

No.
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So they would only nest on the high ground in
the dunes?

Right. They would not nest in the mud flaps.
They would not nest in the salt marsh, spartina
habitat itself.

And do they access the prime nesting habitat
from where the -- from the neck? Do you know
where the neck is located?

Where the ---

The neck of the spit?

Right here you mean (indicating)?

Yeah.

Right.

Would they utilize that area, 1s that part of
what they utilize?

They would -- you mean would they nest in ---
Do they access the spit and is that part of

their nesting?

They might access from there. They would come
in not -- they would -- they could come in from
anywhere through the -- from the sand as long

as 1t's accessible from the river to get to
this area in here.
Dr. Gibbons, if you would, there should be in

that stack of documents, Exhibit Number Eight.
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Could vyou lay vyour hands on Exhibit Number
Eight?

THE COURT: I'm gonna clear all his markings at this
point.

MS. ARMSTRONG: Yeah, that's fine.

Q: Do you see that? You've got the copy of that
document?

A Number Eight.

(Petitioner's Exhibit Number 8 was introduced into

the record at this time.)

Q: And what is that a document showing?

A: Oh, that's Tim Zimmerman's master's thesis.

Q: And contained in that master's thesis, there's
an image. You can flip to it or you can look
at the screen. Do you recognize this image?

MR. GRESSETTE: Your Honor, I am preliminarily

objecting to be sure that this document nor
it's contents comes in on direct.

THE COURT: Well, he's referring to it so I don't
think it's preliminary, I think it's the
appropriate time.

MR. GRESSETTE: Right. So, Your Honor, we object to
the witness testifying, the expert witness
testifying from this document as what he relied

upon. I think that's appropriate to be first
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addressed 1in cross. If we were to do so, he
could then respond.

THE COURT: The rule is he can rely on evidence
that's not admissible in court, but he cannot
-- you cannot introduce that, but they can
introduce it in cross if they wish.

MS. ARMSTRONG: Yeah. I'm not planning to introduce
it. I'm Jjust asking Dr. Gibbons 1f it's
something that he relied on in forming his
opinion. I think it probably even falls under
the learned treatise exception to hearsay,
which means it could be published anyway. But
he did form -- not draw or anything like that,
relied on this ---

THE COURT: You can ask him if he relied upon 1it,
you Jjust can't introduce it.

MR. GRESSETTE: Right. And I don't think it should
be displayed to the finder of fact.

THE COURT: I'm the judge and the finder of fact,
that's an interesting corollary, but -- yeah,

I would sustain that, at least at this point in

time.

Q: Dr. Gibbons, you -- I think I did ask you and
I think you said that you reviewed -- would
rely on the Zimmerman study for the
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identification for the location of diamondback
terrapin nesting, 1is that ---

Yes.

And based on the Zimmerman study and to refresh
your recollection vyou've got a copy of that
Exhibit and the drawing is -- what -- do you
rely on the locations that Mr. Zimmerman
identified as the prime nesting habitat based
on his study?

Yes.

And where does it indicate that the prime
nesting habitat 1is -- where did he 1indicate
that the prime nesting habitat is located that
you relied on?

GRESSETTE: Objection, Your Honor. I don't

think she can ---

THE COURT: He can testify. He can use out of court

-- out of court inadmissible documents in this
instance that an expert would reasonably rely
upon because he can't just do any of them, but
I think he would say -- but he can use that to
reach his expert opinion, but he can't
piggyback the opinions reflected 1in one of
those documents to publish that opinion, he can

say his own opinion. Now, 1f you disagree with
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me on that, Ms. Armstrong, tell me.
MS. ARMSTRONG: Okay.
Q: All right, Dr. Gibbons, I'm gonna put Exhibit

8 back up here.

A Okay.

Q: I gave you an extra sheet. You can hand that
to me.

A: There's the extra sheet. There's this.

Q: Thank you. And I'm gonna hand you this big ole
book now. And if you'll flip to the very

beginning at like Exhibit Number 7.

A (Witness complies.)

(Joint Exhibit Number 7 was introduced into the

record at this time.)

Q: And this is the Joint Exhibit Number 7. Have
you found Exhibit Number 7, Dr. Gibbons?

A I have.

Q: If you flip to the very 1last, what does it
indicate on the front of that document.

A It says Kiawah Island Site Development of Cape
Charles Phase 1.

Q: Could you please flip to the very last page in
that document?

THE COURT: That's what's on the screen?

MS. ARMSTRONG: That's what's on the screen, Your

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896

0995

f‘ = CREEL COURT REPORTING, INC.
(g




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

e

b= O

(@)

SC COASTAL CONSERVATION V. SC DHEC, ET AL. 300

Honor.

All right. Have you seen this document before,
Dr. Gibbons, the one that's on the screen, the
last page of the development plans?

Yes.

And are you familiar with that location?

The location?

Yes.

Geographically, yes.

Geographic location. And so do you understand
where the sheet wall is proposed to be built?
Yes.

And do you understand where the road was
proposed to be built?

Yes.

And where is the wall and the road in relation
to the diamondback, the prime diamondback
nesting habitat that you've been discussing?
The prime habitat would be -- well, if the wall
is along here for 2,380 feet and the road over
here, the -- well, it's between the river and
the ocean. I mean, 1it's on the spit, the
length of the spit, the wall and the road.

So, would the wall be constructed in -- seaward

of the nesting habitat?
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A No, 1t would be on the -- the wall would be
between the river and the Dbeach. The nesting
-—- the ocean Dbeach. And it would be close

enough to the river that the terrapins would
have to pass that wall to get to the nesting
area.

Q: And does that image that's shown on the screen
now, could there be any diamondback terrapin

nesting habitat on that, within that image?

A Would there be any suitable habitat?

Q: Yes.

A: Yes.

Q: And where would that be, can you describe it or

identify it on that drawing?

A: Well ---

(@)

I know it's not all of the spit but it's ---

A I mean the general -- uh, yeah.

MR. GRESSETTE: Objection, Your Honor, I don't think
that was responsive.

THE COURT: The general, uh, yeah?

MS. ARMSTRONG: Well, he circled -- I think he
circled it, but can you ---

THE COURT: General, uh, yeah doesn't make 1it, so.

All right. You might want it for the record

yourself.
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Can you maybe describe, in relation to the
wall, where in this image the nesting habitat
is located?

The nesting habitat in relation to the wall
would be between the wall and the other side of
the spit. The ocean side of the spit. So in
the sandy dune areas between the river and the
ocean, that would be the nesting areas.

Okay. And can you say that with a reasonable
degree of scientific certainty that that's part
of the nesting area?

Yes.

And you did say that you reviewed the permit
and the project plans that we're looking at
right now. Have you identified any problem
with respect to the 2,780 foot long steel sheet
pile wall?

If a turtle -- a terrapin 1is not going to go
over a barrier that is out of the ground that's
even a few inches high. It doesn't matter what
the wall would be made of, they're not going to
go over it if they encounter it. So they would
not be able to go from the river to the nesting
areas 1f there is a barrier.

And then -- and what happens if they can't get
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over the wall? What will they do next?

A turtle and terrapins would do the same thing,

any turtle. All terrapins are turtles, but not
all turtles are terrapins. But a turtle and a
terrapin is going to encounter -- if they can't
get across at first, they would -- might wander

back and forth a few feet or a few yards, but
-- and eventually they would turn around and go
back into the river. And several things could
happen at that point. They could try to come
out and try again at another point. But
they're not going to -- they're not going to
recognize, oh, this is a wall and I will -- it
must have an end somewhere and Jjust keep
walking. They're gonna go -- they might go
back and forth a few times, but our experience
is they generally turn around and go back and
not lay the eggs.

And what happens with the eggs?

Well, they could abort the eggs in the water
itself. And sometimes that could be several
days later 1f they <can't find a suitable
nesting spot.

And do you have an understanding of -- I'm

talking about the wall being somewhat limited,
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do you know where the road 1is going to be
located?

Right through here. Parallel to the river.

I think there might be a drawing in that
Exhibit 7 that you've got in front of you that
shows the location of the road. Exhibit 7 on
the second page, 1t's got a Gl.1 down at the
bottom. Gl.1l, second page. It's got this
drawing on it. Do you see that, Dr. Gibbons?

I do see that.

Can you draw your finger along the location of
that road?

The ... (Witness complies.)

And where 1s the turtle nesting habitat with
respect to that, the road?

Let me see.

And 1f you can maybe Jjust describe it?

It's in the center, I'd say, of the -- where it
begins to widen out to 1it's largest width
before it gets to the salt marsh area down at
the north upper left end.

And can you say -- does the 1road go, run
through sea turtle or diamondback terrapin
nesting habitat?

Some of it runs through the habitat itself, the

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896

1000

f‘ = CREEL COURT REPORTING, INC.
(S




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SC COASTAL CONSERVATION V. SC DHEC, ET AL. 305

nesting habitat.

Can you say that with a reasonable degree of
scientific <certainty that it runs through
terrapin nesting ---

Yes, I can.

And have you identified any ©problems or
concerns with respect to diamondback terrapin
nesting in the road?

The road would have two or three, cause two or
three problems for nesting terrapins. First it
creates an open space where a terrapin 1is not
going to be hidden by the vegetation in any way
and it -- so 1it's got to get across that and
avoid predators that might see it. It creates
a problem in that they can't nest in the road
because 1t's gonna be asphalt or the surface
material won't be that a turtle can nest.
Another problem is, 1if they cross the road it
separates the habitat, it fragments the habitat
into two different parts. If they cross the
road, that means the babies, when they hatch
out, they're not gonna go to the ocean, they're
gonna go back to the river, they've gotta cross
that road again. And they would definitely be

very vulnerable to predators. That would

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896

1001

1'“;‘ CREEL COURT REPORTING, INC.
(S




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SC COASTAL CONSERVATION V. SC DHEC, ET AL. 306

include crows as well as, you know, any mammal
predators, and to, of course, vehicle traffic.
Dogs. So, that -- +those are some o0of the
obvious kind of areas a road 1is going to
create. It's a fragmentation and a passageway
that an animal has to get across.

And have you formed any opinions with a
reasonable degree of scientific certainty about
what the -- how the proposed project will
impact the diamondback terrapin population at
Kiawah Island?

I think it will definitely have a detrimental
effect. It could be very serious because that
is the prime nesting habitat, maybe the very --
the -- new animals, the juveniles, babies, that
are getting back into the population to keep
the population viable, if they're -- if that's
eliminated, you're not gonna have any way to --
for the population to continue. The adults are
gonna die off either naturally or from
unnatural causes, but as adults die off, they
have to be replaced by the juveniles. If there
are no Jjuveniles, your population will Dbe

extirpated eventually.

ARMSTRONG: Thank you. I don't have any other
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questions of this witness.

THE COURT: All right. Mr. Gressette or
Churdar?

MR. GRESSETTE: Thank vyou, Your Honor. Just

minute.

307

Mr.

one

DR. GIBBONS - CROSS-EXAMINATION BY MR. GRESSETTE:

Q: Good morning, Dr. Gibbons.

A: Good morning.

Q: How are you today?

A: How are you?

Q: Fine thanks. I appreciate your patience

with

us as we dealt with some legal issues through

your testimony. And I have a few questions

you. It may be easier for me to proceed as

for

the

other wise lawyers were, over here by the Elmo

where you can spread out. I'm going to Jjump

around a little bit, but I think that will be

a little more efficient. In your direct
testimony, I believe you were asked some
questions about Mr. Zimmerman's analysis of
nesting sites at Kiawah, is that correct?

A That is correct.

Q: And 1is it <correct that that information was

from 19917

A: Yes.
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And 1is it correct that since 1991 there have
been significant changes in the geography of
Captain Sam's Spit?

Yes.

And is it also correct that of the seven nests
that Mr. Zimmerman found during 1990, all seven
were destroyed by non-human predators?

I don't recall that -- I don't -- I can't say.
Okay. You can't say one way or the other?

I can't say one way or another, no.

What is the ---

But I can say this, that that -- I think he
found -- over the two years, of course, over 14
nests, but that he found tracks, turtles going
out to nest, over a hundred. He only found 14,
which makes the point, what a great nesting
area it is because even he can't find the nests
and neither can the predators. So what you do
is you find the ones that have been predated.

Okay. And when you say 1it's a great nesting
area, compared to what?

Those small hammocks.

And who has counted the turtle tracks on those
small hammocks?

You <can't really count the turtle tracks
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because to reach those small hammocks you have
to go through a mud flat, salt marsh grass and
then suddenly you'll have a sandy area so there
are no tracks to follow.

So the only place anybody has counted the
tracks 1s the easy place to count them, the
sandy spot that you identified?

It would be the obvious place if you were a
turtle Dbiologist to know that that's where
they're going to nest, and yes, that would be
where we'd look.

And so I'm trying to figure out what scientific
methodology vyou have used to determine that
that is a greater area compared to other areas
for nesting when none of the other areas for
nesting have been identified in the same
manner?

The other areas have been identified. We've
been to all of those other areas. There are --
there's not enough space for nesting on those
areas. And 1it's also based on experience
working with thousands of turtles over the
years.

Wait, so the only actual data that you have

about nesting sites Dbeing documented in the
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area of Captain Sam's Spit includes two summer
trackings by Mr. Zimmerman?

No. They're not -- no. There have been
observations by other people. There've been,
as I think I said, dozen, hundreds of people,
students and others and lots of observations
there. His was a focused study but the area's
rivers, back there on the river often people
are out 1in that area for other reasons, and
certainly report, have reported when they see
turtles, terrapins.

Has anybody done a count?

The -- not -- his was a focused counting, so
yeah, he did.

So when you rely upon that focused counting to
demonstrate that it 1is a great area for
nesting, and you want us to believe that you're
comparing it to some other area, there 1is no
area that has been counted besides the one area
from Mr. Zimmerman?

No, that's not correct. There ---

Where else have there been ---

-—-—- some of the small areas -- the hammocks,
I've got the listings of the nests we found on

those small hammocks, we counted them. And
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those -- we have those numbers.
Q: Okay.
A So there are numbers from other places. And

yeah, that's where they are.

Q: But not applied in the same systematic manner
that Mr. Zimmerman did, correct?

A His was a focused study in that area. He
looked at other places, but he -- but most of
the nesting observed was on Captain Sam's Spit.

Q: Do diamondback terrapins live 1in other areas

around Kiawah?

A They do. There's -- I'm sure they're -- they
continue- -- they occur in the Stono River,
which is one direction. They occur in some of

the areas around some of the creek, tidal
creeks around Seabrook. If you go up and down
the coast, they're going to be all the way to
Massachusetts and all the way to Florida.

Q: I think we may have a map that will help us
look at Jjust the general description you gave
us. It's a digital map with some shading on it
from the ---

THE COURT: She's got to switch it.

MR. GRESSETTE: Oh, sorry.

THE COURT: It takes a second. There.
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MR. GRESSETTE: There we go. And it should be a map

of the country with some shading up and down
the side. All right. Thank you.

Sorry that took us a minute, Dr. Gibbons. So,
is this an accurate representation of where the
diamondback terrapins live?

That 1s the geographic legs of diamondback
terrapin.

And I know we talked about this at vyour
deposition, that the diamondback terrapins that
live the Ashley River and the Stono River and
then Kiawah are of the same genetic species,
correct?

They are all one species from Cape Cod to
Corpus Christie, vyes.

So all of the diamondback terrapin inhabiting
all of the yellow area on League00289 would be
of the exact same species as those at Kiawah?

Yes, they would be the same species.

Do you know how many terrapins are nesting at
Captain Sam's?

These days, no, I do not.

Do you know how many terrapins would nest at
Captain Sam's if the project is completed as

designed?
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Probably close to none.

So, is it your testimony that if the project 1is
completed there will be no terrapins nesting on
Captain Sam's?

Or close to none. There might be one that gets
by once in -- one way or another from coming in
from Beachwalker Park or something like that,
but it probably would diminish the number
greatly.

It would probably diminish the number greatly.
Upon what methodology do you rely for that
assertion?

Well, my understanding is that there will be a
wall, steel wall, and the terrapins will not be
able to eventually get past that wall. If they
can't get past that wall, they can't nest on
the spit.

And I believe when you testified a few moments
ago, this may not be the best representation as
we switch back, or maybe we Jjust have a map,
this one's a green map of the spit. That's
okay. The green overhead photo. All right.
Can you remember back to when you testified on
direct about how the diamondback terrapins

access the prime habitat? Do you remember that
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testimony?
Yes.
Okay. And 1if I remember correctly, you
testified that the prime habitat includes --
can you mark it on there again for me?

COURT: You can also mark it on the other screen
if you want to.

GRESSETTE: Oh, on this one?

COURT: Yeah.

GRESSETTE: Oh, thank you.
And ---
I just marked it.
And didn't vyou also testify earlier that 1in
order to access the prime habitat, the
terrapins come in this way?
Yeah, from the river.
Okay. Right there?
Well, not that spot. Another spot may be here,
may be here.
Okay. So all along that river side?
Yeah. There's probably -- mine -- there's
probably two or four or 500 feet of it that are
the easiest and most accessible. Like they're
not going to come through right here because

there's salt marsh grass right there.
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Okay. But on the other area where you have the
arrows?

(No response.)

I'm not trying to be tricky, it's your mark.
That -- yes.

Okay.

Along that stretch of beach, yes.

Yes, sir. I just wanted to be sure.

River beach, yeah.

Yes, sir. I just wanted to be sure I was clear
on the expanse. I have now a —---

COURT: Why wouldn't they come through the
marsh?

I'm sorry?

COURT: Why wouldn't they come through the
marsh?

Why wouldn't they?

COURT: Yeah.
No, they would not nest 1in the marsh. They
will come through it.

COURT: To reach ---
To reach land but they're not going to nest in
it.

COURT: All right. So where you've got the

arrow and you've got the marking, where it's
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kind of marked out, they would still go through
that area, they just wouldn't ---

A: Yes, they would.

THE COURT: Oh, okay.

A: I meant they wouldn't nest down there.

THE COURT: Oh, okay.

MR. GRESSETTE: Thanks. Can we switch Dback over

here? Sorry for the back and forth.

Q: Dr. Gibbons, I have a PowerPoint here that we
were -- produced. Does that look familiar to
you?

A I believe it does, yes.

Q: What does that look like?

A: It's either an newspaper -- I mean an
encyclopedia article or a book chapter. I

don't recall which one that one was, but i1t was
a publication, scientific publication.

Q: Okay. And I'm gonna show you what I believe to
be some pages from that. And if you would, can
you explain the importance to me as to why they
would be included under this publication you
wrote on conservation of diamondback terrapins.
The first photo I want to ask you about 1is
this. Can you identify that for me?

A Yes. I think that was -- well, it was a -- the
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president or first lady's recipe of how to cook
diamondback terrapins.

And so I assume ---

I think it was President Cleveland, I'm not
sure though, but one of them.

So one of the first ladies, maybe Mrs.
Cleveland, had a recipe for terrapin soup. Do
folks eat terrapins?

Do people eat terrapins?

Yes, sir.

Some people do, yes.

Do folks eat diamondback terrapins?

They do.

Do folks in South Carolina around Kiawah eat
diamondback terrapins?

I'm not aware of anybody these days that does,
but certainly in the past they did.

And is it still legal for folks to trap and eat
diamondback terrapin in South Carolina?

The law in the state right now is that you can

possess two terrapins. Whether -- what you can
do with those terrapins, I'm not -- I don't
know 1f you can eat them or not. I'm not

eating them anymore, so I don't know.

But there is no limitation on each day, one
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person may, should they choose, go to Captain
Sam's, and take possession of two diamondback
terrapins and do with those terrapins as they
please?

I can't say what the legal aspects or
regulatory aspects would be.

Okay. But you do see what we have in front of
you there, which is South Carolina Code Section
50-5-23007?

I see that.

All right. And can you read the highlighted
sentence into the record for me, please?

"A person may possess no more than two diamond-
backed terrapin," terrapins it should be, "for
a noncommercial purpose."

Okay. Now, one of the things that you talked
about earlier during your testimony was the

things that impact the natural life of

terrapin. And this 1s another page from that
PowerPoint. Can you tell me why these
creatures might have been included? I think

it's because they kill diamondbacked terrapin,
but I wanted to be sure.
Well, the boats, we have a publication on that,

even in the Kiawah River, boats, propellers hit
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the shell and, of course, damage them.
Racoons, I've mentioned them, they kill both
adults and dig up the eggs and eat Dbabies.

And, of <course, sharks in the aquatic area

would eat smaller -- or well, a big shark can
eat a big terrapin. What are we looking at
here? Is that a beaver or a mus- -- I'm not
even sure —-- did I write this paper?

I think so, but it looks like that creature is
eating a fish, so maybe we'll mark that one
off.

Okay. Oh, well that's probably an otter. All
right, that's supposed to be an otter.

Do otters —---

But yes, they would.

And are racoons currently present on Captain

Sam's?
I would assume they are. They certainly have
been. I've seen them there actually.

Right. And we also talked about evidence that
you have reviewed regarding articles
documenting racoon predation on diamondback
terrapin nests on the spit, correct?

Yes. There -- Zimmerman, some of the nests and

others too that I know of, found from -- where
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eggshells are on the sands, which means a
predator -- well, a predator, you don't have to
see 1t to be there for sure, because 1t could
be something else, some other kind of predator,
but that there've been predated nests on
Captain Sam's Spit.

And that 1is 1in it's current existence Dbefore
any work on the project, correct?

Excuse me?

The predation of diamondback terrapin nests
occur on Captain Sam's currently which is ---
Oh, I'm sorry.

--- of course, before any construction on the
project.

I apologize. When you said project I thought
you meant the terrapin project, but you mean
this other, the development project?

Yes, sir.

Yes, there would be -- natural predation's
gonna occur.

Okay. I'd like to talk to you about what you
might classify as unnatural predation, is that
maybe the boating?

I wouldn't <call that predation. It causes

injuries and probably some mortality Dbut
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usually it's a law -- it affects the health of
the turtle, of the terrapin when it gets hit by
a boat. Males, for instance, don't grow as
fast after they've been injured by a propeller.
But it's certainly a form of unnatural injury.
And are there other natural causes of injury,
other animals?

Yes.

And what animals are ---

Blue crabs, small terrapins, they certainly --

they can kill a small crab -- I mean a small
terrapin, can bite their legs off. We
mentioned otters. And mink actually which are

sometimes in these areas and racoons could eat
-- would be natural predators. Sharks. And
I'm not sure 1if dolphins will eat -- probably
they would probably eat a small terrapin, too.
And are sharks ---

Seagulls and crows also.

And are sharks, crows, dolphins and seagulls
present at Captain Sam's?

Absolutely.

Okay. What 1is the number one threat to
diamondback terrapins around Captain Sam's?

Humans.
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And would you go one step further and say that
it is humans and crab traps?

Yes. Crab traps, we have documented several
situations, commercial and recreational crab
traps are -- decimate terrapin populations.
They can be very -- they kill terrapins.
That's been demonstrated and documented many
times.

And you folks have devoted a lot of time and
energy to documenting that issue in ---

Yes, we have.

In terms of the terrapins at Captain Sam's, 1is
that right.

That is correct.

Sorry, I got distracted in the middle of that
question because I was looking at these
pictures. That's pretty rough.

Yeah.

Tell me what happens to the terrapins with the
crab traps?

They drown. They can't get out and they drown.
And 1is there, in your opinion, a solution to
the ongoing crab trap deaths of these
terrapins?

Well, there are solutions which is -- Dbut
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whether they're economically and politically
feasible, that's a -- obviously stop trapping
crabs. That's one solution, but that's -- I'm
not saying it's feasible.

Is there another potential solution?

There are in -- for crab traps there are what
they call excluder devices, which little
gadgets or little bar you can put in the front
of an opening of a crab trap that blue crabs
can go into the trap but terrapins, large, most
terrapins cannot go there, they're too bit. It
makes the «crab trap smaller, the entrance
smaller for a terrapin getting in, but a crab
can turn sideways and go in. There is that
solution and that is a regulatory solution in
some states.

Is it a regulatory solution here in South
Carolina?

Not in South Carolina and Georgia, not for
fresh water turtles or, in this case, estuarine
turtles.

Would you, as a scientist, like to see
excluders on all the crab traps in say the
Kiawah River area?

Well, I think if that would be a first step to
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keeping terrapins from going into crab traps.
I'm not sure that's going to be the total
solution, but that would be a -- certainly a
meaningful step.

And do you recall being on the telephone when
my clients met with some folks including
yourself by telephone and actually offered to
fund putting crab trap excluders throughout the
Kiawah River?

I don't recall that.

Do you recall that my client offered to do this
and even further offered to fund the manpower
needed to accomplish the project?

I guess part of my problem is I'm not sure who
your client is.

My client 1is KDP and it 1is my understanding
that you participated in a telephone conference
wherein my client was at a meeting, I believe
Mr. Clarkson, Townsend Clarkson, wherein the
company offered to fund the manpower and the
purchase of these excluders in order to benefit
the diamondback terrapin population in the
Kiawah River.

I have no recollection of that. I've been in

many conference calls and other conversations,
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and if that, you know, I'm probably -- but I --
I'm not -- I don't recall this.

Q: Can you think of any reason why any pro
diamondback terrapin group would refuse such an
offer?

A I can't speak for what other groups would do.
I would -- myself, I would certainly consider
the offer, but I don't know what the context --
you'll have to explain to me the context. If
I was 1involved in a single phone call or a
conference call or something, and if it was a
conference call, it's a good chance I wasn't
listening too well, okay.

Q: That's all I have right now. Thank you, sir.

THE COURT: Mr. Churdar?

MR. CHURDAR: I have no follow-up to that.

THE COURT: Any re-direct ---

MS. ARMSTRONG: Yeah, I got ---

THE COURT: --- new matter raised?

MS. ARMSTRONG: Pardon me?

THE COURT: Or new matter raised?

MS. ARMSTRONG: Yes.

THE COURT: That's what I always say.

DR. GIBBONS - RE-DIRECT EXAMINATION BY MS. ARMSTRONG:

Q: Dr. Gibbons, do you know how many diamondback
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terrapins an individual was allowed to possess
before the limitation of two was passed that
Mr. Gressette ---

I think it was unlimited as far as I know. I
think you had to have a state permit for
collecting animals, certain animals, but there
wasn't a limit I'm aware of.

And 1in vyour opinion, 1is the 1limit of two
terrapins important for -- to the species for
any reason?

I think it certainly limits commercial removal
of the species and that's a wvery important
aspect, and especially in the northeast where
they're sold in markets still. But they have
to get them from somewhere and I think this was
part of an effort by the State of South
Carolina not to let our natural resources be
exported for wuse 1in -- Dby other -- Dbecause
people would come in and just collect terrapins
and other turtles. This applies to a lot of
other turtles too, these kind of regulations.
And 1in South Carolina, was that a problem
before the law was passed, do you know?

It was a problem, vyes. Oh, vyes.

And do you know -- you were on the advisory
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committee when Zimmerman wrote his thesis, do
you know why Zimmerman focused on Captain Sam's
Spit in looking at nesting?

For one thing, after driving that river from
the Kiawah to the Stono and to Seabrook and
surveying the area, I'd been working on Kiawah
in a research capacity since 1974, so I'd been
there for -- working down there every year for
years before we started the terrapin research,
but I knew the habitats and I was
unquestionably the turtle expert, that was
where terrapins are -= that's where the
terrapins were gonna nest and there were lots
of other places they were obviously not going
to nest. Now, he looked at those, and we did,
those small islands, but the focus, cause his
- the purpose of this research was to
determine how many eggs they laid and what --
and compare that geographically to other areas.
So that was his -- I think if we were doing a
study today, somebody needs to look at what are
the actual nesting patterns. But yes, the --
well, I'm sorry. What?

No, I wanted to -- finish your answer.

That -- would pick that area Dbecause that's
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where the turtles are. You do the research
where you can get the most data and you check
to make sure that you're not going to get that
data, those data anywhere else. And that's
pretty 