From: Blake Williams

To: Court Of Appeals Filings

Cc: Mitch Brown; Murrell Smith; Shanon Peake; William P. Hatfield; Bert Utsey
Subject: Mitton v. James, Appellate Case No. 2020-000815

Date: Friday, August 28, 2020 10:54:06 AM

Attachments: Initial Brief of Appellant - 4827-5059-4249 1.pdf

Appellant"s Designation of Matter - 4815-2670-9449 1.pdf
Proof of Service - 4819-4967-8793 1.pdf

Good morning,

Attached for filing in the above matter are Appellant’s: (1) Initial Brief of Appellant, (2) Designation
of Matter to be Included in the Record on Appeal, and (3) Proof of Service.

Please let me know if you need any other information. All counsel are copied on this email.

Thank you,

BLAKE T. WILLIAMS PARTNER
blake.williams@nelsonmullins.com
MERIDIAN | 17TH FLOOR

1320 MAIN STREET | COLUMBIA, SC 29201
7 803.255.9597 Fr 803.256.7500
NELSONMULLINS.COM VCARD VIEW BIO

Nelson Mullins is continuing to monitor developments related to COVID-19, including
guidance from the Centers for Disease Control and various health officials; and federal, state,
and local government authorities. The firm has implemented precautionary measures and plans
to ensure the continuation of all firm services to clients from both in office and remote work
arrangements across our 25 geographically dispersed offices. Click here to visit the Nelson
Mullins Coronavirus Resources page. Information described therein is subject to change.

Confidentiality Notice

This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information that is proprietary, privileged, confidential or
otherwise legally exempt from disclosure. If you are not the named addressee, you are not
authorized to read, print, retain, copy or disseminate this message or any part of it. If you have
received this message in error, please notify the sender immediately either by phone (800-237-
2000) or reply to this e-mail and delete all copies of this message.


mailto:blake.williams@nelsonmullins.com
mailto:ctappfilings@sccourts.org
mailto:mitch.brown@nelsonmullins.com
mailto:murrell@smithrobinsonlaw.com
mailto:shanonp@smithrobinsonlaw.com
mailto:wphatfield@htlawsc.com
mailto:BUtsey@pmped.com
mailto:blake.williams@nelsonmullins.com
https://urldefense.com/v3/__http://www.nelsonmullins.com__;!!JHVHxrUang!DrjMC5zfm2PUZmbqKUWfOOUOn6tbq5WwdPFXKSyG0RWRaVTfSYAFDRtkrYf-nhLW0MF_$
https://urldefense.com/v3/__http://www.nelsonmullins.com/people/blake-williams/vcard__;!!JHVHxrUang!DrjMC5zfm2PUZmbqKUWfOOUOn6tbq5WwdPFXKSyG0RWRaVTfSYAFDRtkrYf-ngfPA6nF$
https://urldefense.com/v3/__http://www.nelsonmullins.com/people/blake-williams__;!!JHVHxrUang!DrjMC5zfm2PUZmbqKUWfOOUOn6tbq5WwdPFXKSyG0RWRaVTfSYAFDRtkrYf-noWTEMED$
https://urldefense.com/v3/__https://www.nelsonmullins.com/coronavirus-resources__;!!JHVHxrUang!DrjMC5zfm2PUZmbqKUWfOOUOn6tbq5WwdPFXKSyG0RWRaVTfSYAFDRtkrYf-nhuRz0HU$
https://urldefense.com/v3/__https://www.nelsonmullins.com/coronavirus-resources__;!!JHVHxrUang!DrjMC5zfm2PUZmbqKUWfOOUOn6tbq5WwdPFXKSyG0RWRaVTfSYAFDRtkrYf-nhuRz0HU$

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM FLORENCE COUNTY
Court of Common Pleas
Michael G. Nettles, Circuit Court Judge

Case No. 2018-CP-21-03002

Appellate Case No. 2020-000815

Dennis RoOBEtt IVITETOT wx s o s omsn s ism0s s Respondent,

Dy Jomes, cornanmmamemmmas s s sisessmes Appellant.

INITIAL BRIEF OF APPELLANT

C. Mitchell Brown

Blake T. Williams

Nelson Mullins Riley & Scarborough LLP
Post Office Box 11070

Columbia, SC 29211

(803) 799-2000

G. Murrell Smith, Jr.
Shanon N. Peake
Smith Robinson

126 North Main Street
Sumter, SC 29151
(803) 778-2471

Attorneys for Appellant Danny James





TABLE OF CONTENTS

TABLE OF AUTHORITIES .....ooiiiiiiiiiiieeee ettt ettt ettt st et il
STATEMENT OF ISSUES ON APPEAL ..ottt I
INTRODUCTION ....utiiiieiiieieeieett ettt ettt sstesae e e e e e e e st e s e e st enseestessee et eseeeseeemsessseeaeeneenneenneans 2
STATEMENT OF THE CASE 8 FAITT ... cnonesssias snsuiasasissinnias iosas s 4525555 5555555 S555086 S5 0085530555 H0S5% 3
SN B S R S8 - 8
ARGUMENT ..ottt ettt ettt et et e s et es e et e e e seeseeseesteaten b e benaesaeeet et eeeeneeneennesesaeaneas 9
L. The lower court erred by utilizing Rule 60(b) to vacate an interlocutory
(0] ([ SO P OO P OO U OO TP PR PPR TR 9
II. The lower court erred by utilizing Rule 60(b) to essentially sanction

Defendant for the conduct of his counsel without making the requisite
findings to support the harsh punishment of striking Defendant’s Answer
A ETHETING AETATILR. ......con coomrmwammomasins s insineiioss st a5e 45 55525 i MRS TS TS NG NS5 11

A. The lower court’s order ignored the effect of Defendant’s Answer .......... 11

B. Plaintiff never argued that the court should sanction Defendant,
and the lower court erred by essentially imposing sanctions

without coniductitig the proper SNalYSIS .. smsmwswsumssavassssmessmsasssmsss 13
. The lower court did not analyze the proper factors for

detertining whetherto iSSue SANCHONS -cuweusswmusssemseamssseasresseves 13
2 Other courts have found that imposition of unduly harsh

sanctions is inappropriate where the party lacked

knowledge of liis COUmMsel’S AOTIOMNE. < s s s mevsmensmasamnn 15
3s The lower court’s order does not address these

RTINS T BITHTCHTE ..o i i i s s B S SRR RSP RENG 17
4. Striking Defendant’s answer and reinstating the default

judgment were not appropriate sanctions under these facts........... 20

III.  The lower court abused its discretion in granting Rule 60(b) relief because
the order contained legally erroneous analysis and relied on facts without

EVIACTLALY SUUDPIOEL. .. ceonroomananmrsssmesssmoms snsanmemssmsssnssnsmnssmmasnsomassesmnmms st bl 65 55655 F5558 22
A. The release was irrelevant to the issue of whether Defendant was

entitled to Rule 55(¢) relief......ooomiiiieieeieee e 22
B. Nettles’ procurement of the release did not rise to the level of

ERATITIBIE TEANI, ... e mememsmemmmamscmrmameme smassrsmessamsnamsmsmssses ks Sk 350K 6 AR S35 23
G The court’s finding of a “pattern of conduct” was premised on two

other factual findings that were without evidentiary support ............c....... 23

CODNICTEUTRICTIN 55 55555 550 w0005 0-08558.8. 55085, 5 5 5 AR S S R 9 27





TABLE OF AUTHORITIES

Page(s)

Cases
ABC Collectors, Inc. v. Birnel,

176 P.3d 1067 (IMONt. 2008) ...conteeuieeiieiieieeiieeite ettt ettt et et e eseess e et et e eseesaeeneeeaeeaees 12
Adams v. State Farm Mut. Auto. Ins. Co.,

No. CV 10-02150-PHX-DAE, 2012 WL 12548148 (D. Ariz. Dec. 14, 2012)..cccceeiveeeeanneen. 10
Ateyeh v. United Of Omaha Life Ins. Co.,

293 S.C. 436, 361 S.E.2d 340 (Ct. APD. 1987 ittt 10
Atkins v. Fischer,

232 F.R.D. 116 (D.D.C. 2005) .. i uiieeieeiieeieeeieeereeete et e eteeeeteeeeeeesteeseesseeeseessseeseeenseeenseennes 16
Balloon Plantation, Inc. v. Head Balloons, Inc.,

308 8.C. 152, 399 S.E:2d 439 (CL ARP: 1990 e sssmsssssmssssmsson sommsiaens sussmasrasmssamassasmsnssss 20
BB&Tv. Taylor,

369 S.C. 548, 633 S.E.2d 501 (2006) ..eevieiieieeeieeieeie ettt 8
Brown v. Butler,

347 S.C. 259,554 S.E.2d 431 (Ct. APP- 2001)c.ueieieieiieieeieeieeeeeeeie et eeene 15
Campbell v. City of N. Charleston,

__S.C._, SEZ2d_,2020 WL 4197373 (S.C. Ct. App. July 22, 2020) .ccveereeerereerennnens 8
Chewning v. Ford Motor Co.,

354 S.C. 72,579 S.E.2d 605 (2003) ..eeeiiiieeieeeeeeie ettt 9,23, 24
Columbia Pools, Inc. v. Galvin,

288 S.C. 59,339 S.E.2d 524 (Ct. APP- 1986).ueicueieeieeeeeeeee ettt 14
Dibble v. Schade,

308 S.C. 88,417 S.E.2d 104 (Ct. APDP. 1992).neeieieeeeeeeeee et 10
Dodson v. Runyon,

86 F.3d 37 (2d Cir. 1996).. ittt ettt ettt e et e et e e e e ene e e st e enneeeanean 17
Ex parte Wilson,

867 845 T 025 BIE T TS T s s o snsionicssioissomsdsso s iaies 5 05635 505555 38 4558455 0044 Ho RS GRS 5565 11
Griffin Grading & Clearing, Inc. v. Tire Serv. Equip. Mfg. Co.,

334 S.C. 193,511 S.E.2d 716 (Ct. APP- 1999)...eiieiieieeeeeeeeeeeeee e 14, 15, 21

i





Hilton Head Ctr. of South Carolina v. Public Serv. Comm’n,

294 S.C. 9,362 S.E.2d 176 (1987) weeeeeeeeeeeeeeeeeee ettt 23
In re Estate of Weeks,
329 S.C. 251,495 S.E.2d 454 (Ct. APP- 1997 i 9

In re Porto,
645 B.3d 1294 (1110 A8, ZOT 1) . cnseneesomindiiviss s s s susins s i i s s s ases s 250 S Ssus o S e s 17

Jamison v. Ford Motor Co.,
373 S.C. 248, 644 S.E.2d 755 (Ct. APP- 2007) ccueeeiieiieeteeeeeeeeeeeeeeeee e 23

Karppi v. Greenville Terrazzo Co.,
327 S.C. 538,489 S.E.2d 679 (Ct. APP- 1997)ueiiiiiieieeeeeeeeeceeeeeeeee 14, 15, 20, 21

Lewis v. Cong. of Racial Equal. &/or C. O. R. E., Inc.,
275 8= 556, 774 SIB2d Z8T (19BN sisssunsnsns i sonsans susscons smcssnssssaanars sisssmsss s s s sy oo 14

Litton Sys., Inc. v. AT & T Co.,
700 F.2d 785 (2d Cir. 1983) ettt et 17

Malone v. Securitas Sec. Servs. USA, Inc.,
669 Ped. APD°R 788 (TTHICAE. 2ULB ) ...eonmersannmsnusasanes snnsamnsmsnnssnn ooionsis s i i s 55 i 55853 5 8535 Saitwass 10

Mictronics, Inc. v. S.C. Dep’t of Revenue,
845 8.C. 506, 348 BB 223 (CL. Bpp. 2001 fesmmpmssnasspmamsmnansssmssammmessmssmsasimas 9

Mitchell Supply Co. v. Gaffney,
297 S.C. 160, 375 S.E.2d 321 (Ct. APP- 1988) ettt 13

NationsBank of N.C., N.A. v. Parsons,
324 B.C. 506,477 S.E.24 733 (CL. ABD: 1998 s ssisnn sesinss snssse dossnos sossean so s sswans soimsssasansss 10

Nettles v. MacMillan Petroleum Corp.,
208 S.C. 81,37 S.E.2d 134 (1946) c.eeimeeeieieeeeeeeeeeteeee e 11,12

NHL v. Metro. Hockey Club,
A27T TS 639 (1976) ettt ettt a ettt at e sa e eana 16

Pee Dee Health Care, P.A. v. Estate of Thompson,
474 B.C. 520, §18 S 20 T58 (LB icosssssansssssinsunsson sasswmn. s o sssunan suvss s s ssmsmssmssassass 9

Perry v. Heirs at Law of Gadsden,
357 S.C. 42,590 S.E.2d 502 (Ct. APP- 2003)..ccueieieiieieieieeteeeceeee ettt 24

Petty v. Weyerhaeuser Co.,
272 S.C. 282,251 S.E.2d 735 (1979) oottt 14

111





Pratt v. Staton,

556 S.E.2d 621 (N.C. Ct. APP- 2001) ceeiemiieiieeieieeieeie ettt 10
Regions Bank v. Owens,

402 S.C. 642,741 S.E.2d 51 (Ct. APP- 2013) it 9,27
Rickerson v. Karl,

412 8.C. 215, 770 S.E2A 767 (CL ADD. 2T ceeornecrenunmsmanassasmassisnsssansssssintss sasssssss dassnda sasssas s 14
Sanders v. Weeks,

270 S.C. 214,241 S.E.2d 565 (1978) cueeeeieeeeeeeeee ettt ettt 13
Shea v. Donohoe Constr. Co.,

795 F.2d 1071 (D.C. Cir. 1986) ..uueieuieeieiieieeieeeteieeie ettt ettt eaee 16, 17
Skywaves I Corp. v. Branch Banking & Tr. Co.,

423 8.C. 432, 814 8. E2d 643 (Ct. ApD: 201 8)usssssssisnsussssssmsmssvwsmmwsasasssnsomonsimsn sawsssonesssss 15
State ex rel. Eichorn v. Luten,

561 S.W.2d 435 (M. Ct. APD. 1978) ittt 12
Sundown Operating Co. v. Intedge Indus., Inc.,

383 S.C. 601, 681 S.E.2d 885 (2009) ...ueeeeieieeeeeeeeeeeee ettt 4,8,15
Wham v. Shearson Lehman Bros., Inc.,

298 S.C. 462,381 S.E.2d 499 (Ct. APD- 1989 ..eeiiieeeeeeeee ettt 4
Rules
RULE 37, SRECP ..ttt ettt et et e e eseesaeenseessensaesseenseenseessaeseenseenseenseeneesneenee 14
RIS BOMEY, SCRUTE ... cosmessmassmneennmmsmsmmnonmssmssmmsanssmmssnmsssmsssasmnnsissis kb s a5 b 6, 9,23
Other Authorities
Douglas R. Richmond, Sanctioning Clients for Lawyers’ Misconduct-Problems of

Agency and Equity, 2012 Mich. St. L. Rev. 835 (2012) c.eeeeiieeieeieeeeeeeeeeee e 15

v





I1.

III.

STATEMENT OF ISSUES ON APPEAL

Did the lower court err by utilizing Rule 60(b) to vacate its prior order setting aside
the entry of default and to reinstate the default judgment?

Did the lower court err by utilizing Rule 60(b) to essentially sanction Defendant for
the conduct of his counsel where Plaintiff did not seek sanctions and the court did not
make the requisite findings as to whether sanctions were appropriate?

Did the lower court abuse its discretion in granting Rule 60(b) relief where the order
was premised on legally erroneous conclusions and factual findings unsupported by
the record evidence?





INTRODUCTION

This action arises from a motor vehicle accident that occurred on May 16, 2018. The
subject matter of this appeal, however, concerns the propriety of the lower court’s actions
regarding a default judgment entered against Defendant Danny James (“Defendant™) due entirely
to the actions of his original counsel, Louis Nettles (“Nettles”). The court initially denied
Defendant’s Rule 55(c) motion to set aside the entry of default, and in the same order, issued a
default judgment. On reconsideration pursuant to Rule 59(e), however, the court agreed to set
aside the entry of default, which negated the default judgment as well.

Several months later and while the parties were engaged in discovery, Plaintiff filed a
motion pursuant to Rule 60(b) requesting that the court vacate the order granting reconsideration
in light of alleged misconduct by Nettles. The court then granted this motion, vacated its order
granting reconsideration, and reinstated the original default judgment. This was erroneous for
several reasons. First, Rule 60(b) applies to final judgments and orders and does not provide a
mechanism to reconsider and set aside an interlocutory order. Second, when the lower court set
aside the entry of default, it ruled that Defendant’s answer would be deemed operative. By
granting Rule 60(b) relief and reinstating the prior judgment—premised on a finding of attorney
misconduct—the lower court’s order had the effect of sanctioning Defendant by striking his
Answer and placing him in default. Plaintiff never moved to strike Defendant’s answer or
requested sanctions, and the lower court did not apply the correct standard for determining whether
sanctions were appropriate. Therefore, the lower court committed reversible error by utilizing
Rule 60(b) as a vehicle to essentially sanction Defendant and strike the Defendant’s accepted
Answer. Finally, even if Rule 60(b) could provide a proper avenue for the court’s actions—which

it does not—the court abused its discretion by committing legal error in its analysis and relying on





inaccurate factual findings to support its conclusion. This Court should reverse and vacate the
lower court’s order, and remand for further proceedings.

STATEMENT OF THE CASE & FACTS!

Plaintiff Dennis Mitton (“Plaintiff”) filed the Summons and Complaint on November 15,
2018 against Defendant. (Compl.; R. .) Defendant was served with the pleadings the following
day, on November 16, 2018. (Affidavit of Service; R.  .)

Defendant’s car insurance was with South Carolina Farm Bureau Mutual Insurance
Company (“Farm Bureau™). In accordance with the policy, Farm Bureau retained Attorney Louis
Nettles (“Nettles”) to represent Defendant on December 7, 2018. Nettles filed his Notice of
Appearance that same day. (Notice of Appearance; R. _ .) Nettles, however, failed to timely file
an Answer or otherwise plead on behalf of Defendant. Plaintiff filed a motion for order of default
and hearing on damages on March 27, 2019. (Mot. for Order of Default; R. )

On March 27, 2019, the court entered default against Defendant. (Order dated 3/27/2019;
R. .) Defendant moved for relief from the entry of default pursuant to Rule 55(c) on April 4,
2019. (Mot. for Relief, R. _.) In support of the motion, Nettles explained that several personal
obligations arose around the time he received the summons and complaint which provided a
sufficient explanation for the default. (/d., R. _.) In particular, he was in the process of having
his younger brother admitted to assisted living due to early onset dementia and was trying to

manage his affairs. (/d., R. _.) He was also assisting his aging and ailing mother, who ultimately

! Appellant combines the statement of the case and statement of the facts to eliminate repetition
due to considerable overlap between the procedural history and facts in this case.
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passed away in February of 2019. (Id;R. .) Nettles also argued that the Wham? factors weighed
in Defendant’s favor. (Mem. in Supp. of Mot.; R. )

Plaintiff opposed this motion, contending that Nettles’ negligence was imputed to his client
and his personal obligations were not a sufficient explanation for the default. (Resp. in Opp’n at
1-2; R. __.) Plaintiff noted that Nettles received the summons and complaint nine days before the
deadline and thus had sufficient time to file a response or obtain an extension. (/d. at2; R. )

On August 27, 2019, the lower court held a hearing on this motion and verbally noted its
intent to decline to set aside the entry of default. (Tr. of 8/27/2019 Hrg. at 14:7-10; R. __.) The
court proceeded to immediately hear Plaintiff’s damages evidence. On August 30,2019, the court
entered a combined written order denying relief from the entry of default and entering judgment
in favor of Plaintiff in the amount of $4,018,653.37. (Order dated 8/30/2019; R. _.) The court
found that Nettles’ personal issues were not a sufficient explanation for the default and his
negligence was imputed to Defendant. (/d at2; R. )

Defendant timely filed a motion to reconsider pursuant to Rule 59(e) on September 9, 2019.
(Mot. to Reconsider; R. _.) In that motion, Defendant offered further argument and exhibits
supporting that Nettles’ personal issues warranted reconsideration and setting aside the default
under the liberal “good cause” standard applicable to this issue under South Carolina law. (See
generally id.)) The exhibits included an affidavit from Nettles and records detailing Nettles’ time
and effort in caring for his brother and mother with the motion. (See id. at Exs. C, D, and E; R.

_.) Nettles’ affidavit explained that in his forty-plus years of practice he had never failed to

2 As the Supreme Court has explained, these factors are: “(1) the timing of the motion for relief;
(2) whether the defendant has a meritorious defense; and (3) the degree of prejudice to the plaintiff
if relief is granted.” Sundown Operating Co. v. Intedge Indus., Inc., 383 S.C. 601, 607-08, 681
S.E.2d 885, 888 (2009) (citing Wham v. Shearson Lehman Bros., Inc., 298 S.C. 462, 465, 381
S.E.2d 499, 501-02 (Ct. App. 1989)).





answer a complaint before and had never been sued, sanctioned, or disciplined. (See id. at Ex. C
at 2; R. _ .) Defendant also conditionally filed an Answer on September 11, 2019, denying any
liability for the accident or the resulting harm to Plaintiff. (Answer; R. )

The court heard Defendant’s motion on October 2, 2019. The morning of the hearing,
Plaintiff submitted a response asserting that Defendant’s motion should be denied due to Nettles’
lack of candor with the court. (Resp. in Opp’n; R. _.) Plaintiff contended that the assisted living
facility records indicated Nettles’ brother was actually admitted on December 3, 2018, which was
four days before his involvement in the case. (/d.) Plaintiff also contended that the records listed
Nettles’ brother’s daughter as a contact person and that she was available to care for her father’s
needs. (See id.) Plaintiff’s counsel further argued that his office attempted to communicate with
Nettles three times between when he noticed his appearance and the answer deadline but was
unable to reach him. (/d at2-3;R. )

On November 19, 2019, the court entered an order granting Defendant’s motion to
reconsider and setting aside the entry of default and, as a result, the corresponding default
judgment. (Order dated 11/19/2019; R. _.) The court acknowledged that although the parties
disputed the timing of Nettles’ issues relating to his mother and the degree of responsibility Nettles
had regarding his brother, there was good cause under Rule 55(¢) to set aside the entry of default.
The court noted that, regardless of these disputes, it was “clear” that Nettles was having “extreme
personal difficulties” due to the illness and subsequent death of his mother and discovery that his
brother was suffering from dementia. (/d. at 4-5; R. ) The court explained that although the
negligence of a party’s attorney is imputed to the client, the reasons given by counsel were
“satisfactory under the specific facts and circumstances of this case.” (Id. at4; R. _.) The court

noted that the personal tragedies that befell Nettles caused him “grief making it difficult to balance





his work responsibilities with the important task of caring for his family members.” (Id.) The
court explained that attorneys are “human and sometimes make mistakes that can rise to the level
of good cause.” (Id.) The court also found that the Wham factors weighed in favor of setting aside
the entry of default, as the Defendant’s motion for relief was timely and Defendant had a
meritorious defense as to damages. (Id. at 6-7; R. _.) Finally, the court ordered that the Answer
filed on September 11, 2019, would be deemed Defendant’s Answer. (/d. at 7; R. __.)

The parties continued with litigating the case. Ata meeting of counsel during the discovery
process, defense counsel produced a release that Nettles had procured from Defendant on August
15,2019. Although it contained no admission of liability by Nettles, the release provided that in
exchange for a cash payment of $6,100 and other promises, Defendant released Nettles from any
claims or damages arising out of Nettles’ handling of this suit. (See Mot. to Vacate, Ex. C; R. __.)

On February 20, 2020, Plaintiff filed what was styled as a “Motion to Vacate Order Dated
November 19, 2019 and to Reinstate Order Dated August 30, 2019” pursuant to Rule 60(b),
SCRCP. (Mot to Vacate; R. _.) In that motion, Plaintiff asserted that Nettles engaged in
“misconduct” by failing to disclose the existence of the release at the time of the initial August 27,
2019 hearing on Defendant’s motion to set aside entry of default. (/d.) Plaintiff contended that
the release was “newly discovered evidence” that constituted a “fraud on the court” preventing
him from having a full opportunity to be heard and from fully exhibiting and presenting his case
to the court. (Id.)

Defendant filed a response in opposition on March 26, 2020. Defendant argued that Rule
60(b) is not a proper procedural mechanism to seek revision of an interlocutory order, as it
concerns relief from a “final judgment, order, or proceeding.” (Resp. in Opp’n at 3-6; R. _ .)

Defendant further contended that even if Rule 60(b) could provide a proper procedural mechanism,





the existence of the release was irrelevant. It had no impact on whether good cause existed at the
time of Nettles’ failure to answer since it did not come into existence until long after the relevant
time period. (/d. at 10-13; R. _.) Defendant asserted that the court properly focused on the facts
and circumstances immediately prior to and after the deadline for filing a responsive pleading in
determining if the entry of default should be set aside. (/d. at 11; R. __.) Finally, Defendant argued
that Nettles’ actions did not constitute fraud on the court since the existence of the release was
irrelevant and, in any event, it did not affect Plaintiff’s ability to present his arguments regarding
whether the court should consider setting aside the entry of default. (/d. at 14-18; R. )

The court held a hearing on Plaintiff’s motions on March 27, 2020. On April 21, 2020, the
court issued an Order: (1) granting Plaintiff’s motion to vacate the November 19, 2019 Order and
(2) reinstating the default judgment against Defendant in the amount of $4,018,653.37. (Order
dated 4/21/2020; R. _.) The order was based in part on the existence of the release. The Court
found that because of Nettles’ failure to inform it of the release he obtained from Defendant, or of
the circumstances under which it was obtained, prior to the August 27, 2019 or October 2, 2019
hearings, Nettles lacked candor and committed fraud on the court. (/d.) The order also revisited
its prior factual findings regarding Nettles’ personal issues, and found that Nettles also exhibited
a lack of candor by: (1) incorrectly stating he was in the process of admitting his brother to an
assisted living facility at the time he was retained to defend this case and (2) failing to disclose that
his brother had an adult child living in Florence who could attend to her father’s needs and instead
contended he was the sole available caretaker. (/d at 8; R. _.) Relying on this “pattern of
conduct” the court reached a “new and different” conclusion, holding that Nettles’ actions were

extrinsic fraud that prevented Plaintiff from fully exhibiting and trying his case. (/d. at 9, 11; R.

_)





Defendant filed a timely motion to reconsider on May 1, 2020. (Rule 59(e) Motion to
Alter, Amend, or Reconsider; R. ) Defendant reasserted that Rule 60(b) was not a procedurally
proper mechanism for the court to vacate a prior interlocutory order and to reinstate a default
judgment. (/d. at 5-9; R. _.) Moreover, Defendant again contended that the existence of the
release had no bearing on whether there was good cause to excuse the default and, in any event,
Nettles’ actions did not rise to the level of extrinsic fraud. (/d. at 9-14; R. _.) Defendant also
argued the court made incorrect factual findings related to the date of Nettles’ brother’s admission
into the assisted living facility and that Nettles’ brother had an adult daughter living in Florence
who was able to provide care. (Id. at7; R. )

The court denied Defendant’s motion via order dated May 5, 2020, in all relevant respects
for this appeal. (Order dated 5/7/2020; R. ) The court clarified a factual statement in the prior
order to reflect that Nettles was no longer employed by the Folkens Law Firm at the time he
obtained the release but denied all of Defendant’s substantive arguments. (See id.)

On May 28, 2020, Defendant timely filed and served the notice of appeal. (Not. of Appeal;
R. )

STANDARD OF REVIEW

This Court applies the same standard of review of an order under Rule 55(c) and Rule
60(b). See Sundown Operating Co. v. Intedge Indus., Inc.,383 S.C. 601, 608, 681 S.E.2d 885, 888
(2009) (“A motion under Rule 55(c) is addressed to the sound discretion of the trial court.”); BB&T
v. Taylor, 369 S.C. 548, 551, 633 S.E.2d 501, 502 (2006) (“Whether to grant or deny a motion
under Rule 60(b) lies within the sound discretion of the judge.”). “The circuit court’s decision to
set aside an entry of default or a default judgment ‘will not be disturbed on appeal absent a clear

showing of an abuse of that discretion.”” Campbell v. City of N. Charleston, _S.C. _, S.E.2d





_,2020 WL 4197373, at *2 (S.C. Ct. App. July 22, 2020) (quoting Regions Bank v. Owens, 402
S.C. 642, 647, 741 S.E.2d 51, 54 (Ct. App. 2013)). “An abuse of discretion occurs when the
judgment is controlled by some error of law or when the order, based upon factual, as distinguished
from legal[,] conclusions| ] is without evidentiary support.” Regions Bank, 402 S.C. at 647, 741
S.E.2d at 54. However, “[t]he discretionary element makes it clear that the party requesting a
judgment by default is not entitled to one as of right, even when the defendant is technically in
default.” Inre Estate of Weeks, 329 S.C. 251, 259, 495 S.E.2d 454, 459 (Ct. App. 1997). Finally,
Rule 55(c) “should be liberally construed so as to promote justice and dispose of cases on the
merits.” Id.
ARGUMENT

I. The lower court erred by utilizing Rule 60(b) to vacate an interlocutory order.

The plain language of Rule 60(b) states that a court may relieve a party from a “final
judgment, order, or proceeding.” Rule 60(b), SCRCP (emphasis added). The adjective “final”
modifies the three nouns that follow it. See Mictronics, Inc. v. S.C. Dep’t of Revenue, 345 S.C.
506,510, 548 S.E.2d 223, 225-26 (Ct. App. 2001) (noting Rule 60(b) allows a party to “be relieved
from a final order™); see also Chewning v. Ford Motor Co., 354 S.C. 72, 80, 579 S.E.2d 605, 609
(2003) (explaining that Rule 60(b) requires balancing “the interest of finality against the need to
provide a fair and just resolution of the dispute™). If the Supreme Court intended Rule 60(b) to
apply to interlocutory judgments or orders, it would have said so via its rule-making authority. Cf.
Pee Dee Health Care, P.A. v. Estate of Thompson, 424 S.C. 520, 531, 818 S.E.2d 758, 764 (2018)
(noting that if the Supreme Court intended to impose a time limit for filing a Rule 11 motion, it

would have done so via this authority).





North Carolina courts have interpreted the identical language of that state’s Rule 60 in like
manner.> As this Court has explained in a case examining North Carolina law, a “Rule 60(b)
motion for relief from the judgment in North Carolina is a motion filed for relief from a final
judgment.” NationsBank of N.C., N.A. v. Parsons, 324 S.C. 506, 514, 477 S.E.2d 735, 739 (Ct.
App. 1996) (emphasis in original). As a result, North Carolina courts have found that Rule 60(b)
“has no application to interlocutory judgments, orders, or proceedings of the trial court.” Id.
(emphasis in original) (quoting Sink v. Easter, 288 N.C. 183, 217 S.E.2d 532, 540 (1975)).
Applying these principles, in Pratt v. Staton, 556 S.E.2d 621 (N.C. Ct. App. 2001), the North
Carolina Court of Appeals found that the lower court improperly reviewed an order granting
dismissal of some, but not all, claims through Rule 60(b), since the dismissal order was not a final
order. Id. at 624.

South Carolina law is clear that orders both setting aside the entry of default under Rule
55(c) and orders setting aside a default judgment under Rule 60(b) are interlocutory—not final—
orders. See, e.g., Ateyeh v. United Of Omaha Life Ins. Co., 293 S.C. 436, 437-38, 361 S.E.2d 340,
340-41 (Ct. App. 1987) (dismissing an appeal of an order setting aside entry of default pursuant to
Rule 55(¢c) because the order was interlocutory and not final); Dibble v. Schade, 308 S.C. 88, 93,

417 S.E.2d 104, 107 (Ct. App. 1992) (explaining that an order vacating a default judgment is

interlocutory). This comports with the established principle that an order is interlocutory when it

3 Federal courts have also acknowledged that Rule 60(b) is not a proper vehicle for reconsidering
an interlocutory order. See, e.g., Malone v. Securitas Sec. Servs. USA, Inc., 669 Fed. App’x 788,
790 (7th Cir. 2016) (collecting cases in support of the proposition that a party may not use Rule
60(b) to request reconsideration of an order issued at any time prior to final judgment); Adams v.
State Farm Mut. Auto. Ins. Co., No. CV 10-02150-PHX-DAE, 2012 WL 12548148, at *1 (D. Ariz.
Dec. 14, 2012) (explaining that Rule 60(b) does “not contemplate reconsideration of non-final,
unappealable interlocutory orders™). ’
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“leav[es] some further act to be done by the court before the rights of the parties are determined.”

Ex parte Wilson, 367 S.C. 7, 12, 625 S.E.2d 205, 208 (2005).

Therefore, Plaintiff’s Rule 60(b) “motion to vacate” the lower court’s interlocutory order
granting reconsideration and setting aside the entry of default was procedurally improper. The
lower court erred by utilizing Rule 60(b) in this manner. This Court should thus reverse and vacate
the order as a result.

IL. The lower court erred by utilizing Rule 60(b) to essentially sanction Defendant for the
conduct of his counsel without making the requisite findings to support the harsh
punishment of striking Defendant’s Answer and entering default.

A. The lower court’s order ignored the effect of Defendant’s Answer.

The lower court committed reversible error due to the remedy granted in its Rule 60(b)
order premised on the purported misconduct of Louis Nettles, which operated essentially as a
sanction against Defendant. The lower court’s November 19, 2019 order relieved Defendant from
the entry of default, which necessarily set aside the default judgment by its operation. Importantly,
the court’s order stated that the “Answer filed on September 11, 2019, shall be deemed the
Defendant’s Answer as required by Rule 7 of the South Carolina Rules of Civil Procedure.” (Order
at _ ; R.__.) This restored the case to the posture of a typical litigation matter. At that juncture,
Defendant had appeared, answered, and proceeded with litigating the merits. The parties were in
the midst of discovery at the time Plaintiff filed the Rule 60(b) motion.

The court’s order granting Rule 60(b) relief “reinstated” both the entry of default and the
default judgment premised on the “newly discovered evidence” regarding Nettles’ conduct. There
is no South Carolina rule or precedent that permits such an action. In fact, the Supreme Court
rejected a similar attempt by the circuit court in Nettles v. MacMillan Petroleum Corp., 208 S.C.

81, 84,37 S.E.2d 134, 134 (1946). In that case, the court originally entered a default judgment.
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However, it later permitted the defendant to answer. After a period of time, the plaintiff returned
to the court and moved the court to set aside its prior order and reinstate the default judgment. The
court granted this motion. The defendant appealed and asserted that the court lacked jurisdiction,
after relieving the defendant from default, to later declare the defendant to be in default again and
reinstate the default judgment. See id. at 84,37 S.E.2d at 135. The Supreme Court agreed that the
lower court lacked jurisdiction to do this. As the court explained, the answer of the defendant was
on file and had never been dismissed. Thus, the judge erred in “reinstating the default judgment.”
Id. at 86,37 S.E.2d at 135.

Missouri and Montana courts have held similarly. In State ex rel. Eichorn v. Luten, 561
S.W.2d 435 (Mo. Ct. App. 1978), the lower court set aside a default judgment and the defendants
filed their answers. Id. at 437. As the Missouri Court of Appeals explained, once the defendants
answered, they were no longer in default. /d. Since they were not in default, the court lacked the
power to reinstate the default judgment. Id. Similarly, in ABC Collectors, Inc. v. Birnel, 176 P.3d
1067 (Mont. 2008), the lower court purported to “reissue” a previous order granting a default
judgment that had been set aside. Id. at 1070. The Montana Supreme Court found that the lower
court abused its discretion by “reissuing” this order, as such a procedure was not recognized by
the Montana Rules of Civil Procedure. See id.

Therefore, the lower court’s April 21, 2020 order was procedurally improper since it
purported to “reinstate” the entry of default and default judgment. Once the court set aside the
entry of default and Defendant answered, Defendant was necessarily no longer in default. The
order ignored the effect of Defendant’s Answer entirely, and the impact of its order was to
essentially sanction Defendant by: (1) striking his Answer, (2) forcing him back into default, and

(3) re-imposing a multimillion dollar judgment, which no longer existed since it had been set aside,
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against him. Neither the court nor the Plaintiff cited any South Carolina authority which would
permit the court to engage in such action through Rule 60(b). Moreover, MacMillan Petroleum
expressly supports that this is not allowed under South Carolina law.*

B. Plaintiff never argued that the court should sanction Defendant, and the lower
court erred by essentially imposing sanctions without conducting the proper
analysis.

Plaintiff’s arguments entirely hinged on the conduct of Nettles during the course of the
litigation. If Plaintiff believed the appropriate sanction for Nettles’ purported lack of candor was
to strike Defendant’s Answer and place Defendant in default, Plaintiff should have argued for that
sanction. Instead, Plaintiff’s motion entirely relied on Rule 60(b). The lower court did not make
the requisite findings to support the sanctions that, by its operation, its order imposed. Those
considerations do not support the punishment of striking Defendant’s Answer and forcing him into

default under these facts.

1. The lower court did not analyze the proper factors for determining
whether to issue sanctions.

South Carolina courts have addressed the standard for imposing the sanction of striking a
pleading or ordering default in the discovery abuse context. Here, the court’s ruling was akin to

finding a discovery violation, as it found that Nettles failed to produce the release or disclose its

* Although South Carolina appellate courts do not appear to have ordered this relief in several
decades, Appellant acknowledges that South Carolina precedent indicates that an appellate court
may direct that a default judgment be reinstated if it finds an abuse of discretion by the lower court
in setting it aside. See, e.g., Sanders v. Weeks, 270 S.C. 214, 215-16, 241 S.E.2d 565, 566 (1978)
(reversing trial court’s order which lacked a specific finding of excusable neglect and directing
that the original default judgment be reinstated); Mitchell Supply Co. v. Gaffney, 297 S.C. 160,
166, 375 S.E.2d 321, 324 (Ct. App. 1988) (finding that there was an insufficient basis for the trial
court’s finding of mistake, inadvertence, or excusable neglect and remanding with instructions to
reinstate the default judgment). Appellate review of whether a lower court properly exercised its
discretion is a separate and distinct situation. These cases do not support that the circuit court
may use Rule 60(b) to reinstate a judgment that it previously set aside where the defendant has
answered and the parties are in the midst of litigation.
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existence. In determining the appropriateness of a sanction in this context, “the court should
consider such factors as the precise nature of the discovery and the discovery posture of the case,
willfulness, and degree of prejudice.” Griffin Grading & Clearing, Inc. v. Tire Serv. Equip. Mfg.
Co., 334 S.C. 193, 199, 511 S.E.2d 716, 718 (Ct. App. 1999). Although sanctions are within the
court’s discretionary powers, the court’s sanction must have “reasonable factual support” and not
result “in prejudice to the rights” of the sanctioned party. Karppi v. Greenville Terrazzo Co., 327
S.C. 538, 542, 489 S.E.2d 679, 681 (Ct. App. 1997).

Rule 37, SCRCP provides that the trial court has the power to strike a pleading or order
judgment by default for violation of a court order or, upon motion, for a party’s failure to respond
to discovery. Id. “However, when the court orders default or dismissal, or the sanction itself
results in default or dismissal, the end result is nevertheless harsh medicine that should not be
administered lightly.” Id. at 542-43, 489 S.E.2d at 681 (emphasis added). Importantly, “[w]here
the sanction would be tantamount to granting a judgment by default, the moving party must show
bad faith, willful disobedience or gross indifference to its rights to justify the sanction.” Griffin
Grading & Clearing, Inc. v. Tire Serv. Equip. Mfg. Co., 334 S.C. 193, 198-99, 511 S.E.2d 716,
718-19 (Ct. App. 1999); see also Rickerson v. Karl, 412 S.C. 215, 221-22, 770 S.E.2d 767, 771
(Ct. App. 2015) (explaining that the sanction of a default judgment “has been deemed ‘too severe’
without a showing of intentional misconduct or willful disobedience” (emphasis added)).’

Ultimately, any “sanction imposed should be reasonable, and the court should not go beyond the

> This aligns with South Carolina’s general policy disfavoring judgments by default and favoring
“the trial of cases on the merits.” Lewis v. Cong. of Racial Equal. &/or C. O. R. E., Inc., 275 S.C.
556, 560, 274 S.E.2d 287, 289 (1981). As the Supreme Court has recognized, a default judgment
is a “harsh and drastic action,” and if there is “any good reason for denying the judgment,” the
defendant should be given the opportunity to assert it. Petty v. Weyerhaeuser Co., 272 S.C. 282,
288, 251 S.E.2d 735, 738 (1979). Moreover, securing judgment by “slight technicalities™” is
disfavored. Columbia Pools, Inc. v. Galvin, 288 S.C. 59, 61,339 S.E.2d 524, 525 (Ct. App. 1986).
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necessities of the situation to foreclose a decision on the merits of a case.” Karppi, 327 S.C. at
543, 489 S.E.2d at 681. Moreover, the sanction should be “aimed at the specific misconduct of
the party sanctioned.” Id. (emphasis added).

As this Court recently noted, a common thread amongst the appellate cases upholding a
sanction of striking an answer is that the sanction was issued in response to a violation of a specific
court order by the defendant. See Skywaves I Corp. v. Branch Banking & Tr. Co., 423 S.C. 432,
458-59, 814 S.E.2d 643, 657-58 (Ct. App. 2018), reh’g denied (2018), cert. denied (2018)
(collecting cases). The Skywaves Court found that this rendered those cases “factually and legally
distinguishable” from cases where no court order had been violated. 7d.

Finally, although South Carolina law recognizes that attorney’s negligence or misconduct
is “imputable to the client,” Sundown Operating Co. v. Intedge Indus., Inc., 383 S.C. 601, 609,
681 S.E.2d 885, 889 (2009),® when imposing sanctions, the court should still take the above
considerations into account. See Griffin Grading & Clearing, 334 S.C. at 198-99, 511 S.E.2d at
718-19.

2. Other courts have found that imposition of unduly harsh sanctions is
inappropriate where the party lacked knowledge of his counsel’s
actions.

In the innocent party-culpable counsel context, other courts have cautioned against
imposing a default judgment as a sanction. See Douglas R. Richmond, Sanctioning Clients for

Lawyers’ Misconduct-Problems of Agency and Equity, 2012 Mich. St. L. Rev. 835, 859-60 (2012)

(explaining that although some courts continue to adhere to “simplistic notions of agency and visit

6 Note, however, that this Court has stated that even where imputation applies, it is “not a hard and
fast rule” and is “‘to be applied rationally, with a fair recognition that justice to the litigants is
always the polestar.”” Brown v. Butler, 347 S.C. 259, 265, 554 S.E.2d 431, 434 (Ct. App. 2001)
(quoting 7A C.J.S. Attorney & Client § 181, at 284 (1980)) (examining propriety of laches
argument premised on counsel’s dilatory conduct).
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lawyers’ misconduct on their innocent clients[,] [iJncreasingly . . . courts are willing to focus
sanctions on culpable lawyers rather than imputing liability for lawyers’ misdeeds to innocent
clients”™).

Atkins v. Fischer, 232 F.R.D. 116 (D.D.C. 2005) extensively addressed this question. In
Atkins, the district court explained that although the court has the power to enter a default judgment
against a defendant as a sanction for previous malfeasance, this is “a very severe sanction that is
contrary to the ‘judicial system’s strong presumption in favor of adjudications on the merits.”” Id.
at 128 (quoting Shepherdv. Am. Broadcasting Cos., 62 F.3d 1469, 1475 (D.C. Cir. 1995)). Default
judgment is a “drastic step, normally to be taken only after unfruitful resort to lesser sanctions.”
Id. at 1478. Moreover, as the court explained, “the sins of an attorney should not be visited upon
an innocent client.” Id. (emphasis added); see also Shea v. Donohoe Constr. Co., 795 F.2d 1071,
1077 (D.C. Cir. 1986) (explaining that where “the client’s only fault is his poor choice of counsel,”
default judgment is a “disproportionate sanction” and an attempt should first be made to sanction
the attorney). The district court may only enter a sanction as severe as a default judgment if it
finds by clear and convincing evidence that the fraudulent conduct occurred and determines that
a less severe sanction would not sufficiently punish and deter the abusive conduct while allowing
a full and fair trial on the merits. /d. As the court explained, “[g]iven these stringent standards, it
is clear that ‘default judgment must be a sanction of last resort.”” Id. at 128-29 (quoting Butera v.
Dist. of Columbia, 235 F.3d 637, 661 (D.C. Cir. 2001)) (emphasis added); see also NHL v. Metro.
Hockey Club, 427 U.S. 639, 643 (1976) (noting that default judgment is an appropriate sanction
when a party acts in “flagrant bad faith” and its counsel shows “callous disregard for their

responsibilities™).
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Several federal circuits have echoed these same concerns. See Shea, 795 F.2d at 1078 n.5
(noting that in addition to the D.C. Circuit, the Fourth, Fifth, and Sixth circuits had all recognized
“the injustice of punishing a client when appropriate action against the attorney would serve the
court’s goals™). The Eleventh Circuit addressed this question in I re Porto, 645 F.3d 1294 (11th
Cir. 2011), noting that while a client may be made to suffer litigation losses because of her
attorney’s missteps, precedent rejected the notion “that an innocent client must also suffer
sanctions because of misconduct by her attorney that is not fairly attributable to her.” Id. “Without
more, the rule that the sins of the lawyer are visited on the client does not apply . . ., and a court
must specify conduct of the plaintiff herself that is bad enough to subject her to sanctions.” Id.
Similarly, the Second Circuit has explained that: “[w]e have long-suggested imposing sanctions
directly on dilatory lawyers in appropriate cases, and we continue to commend to our district court
judges this sound practice.” Dodson v. Runyon, 86 F.3d 37, 40 (2d Cir. 1996). In Litton Sys., Inc.
v. AT & T Co., 700 F.2d 785 (2d Cir. 1983), the Second Circuit affirmed the trial court’s sanction
of attorney’s fees instead of dismissal given the trial court’s reluctance to “visit upon the client the
sins of counsel, absent client’s knowledge, condonation, compliance, or causation.” Id. at 828.

These authorities further support that, although an attorney’s acts may be imputed to the
client, in considering an appropriate sanction, the court should evaluate whether the client
participated in or approved of the misconduct. In the absence of complicity, a default judgment is
not an appropriate sanction.

. The lower court’s order does not address these considerations.
In vacating the prior order relieving Defendant from default and reinstating the multi-

million dollar default judgment, the court’s order had the effect of sanctioning the Defendant—
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who was entirely innocent and unaware of Nettles’ misconduct—for actions of his counsel without
conducting the proper analysis. This warrants reversal.

Each of the factors for analyzing the appropriateness of sanctions weighs in Defendant’s
favor. First, there was no evidence of any willfulness on the part of Defendant. Neither Defendant
nor Nettles disobeyed any order of the court or actively sought to flout the court’s authority.
Additionally, although Defendant was a signatory to the release, there is no evidence that he had
any knowledge of Nettles’ failure to disclose its existence to the court. There is certainly no
evidence supporting that Defendant was complicit in concealing the release from the court. In
fact, the record supports that Defendant was unsophisticated as to the nature of the release and
what it was designed to do. In his deposition, Defendant acknowledged that he did not know what
the release meant and thought it had something to do with the accident, not Nettles missing a
deadline.” (Dep. of Danny James at 15:3-16; R. __.) Defendant even said he thought it might have
related to a mistake of his own. (Id. at 15:3-8; R. _.) Defendant testified that he thought Nettles
was protecting him and he did not know what he was releasing or giving up. (/d. at 15:17-16:25;
R. ) Defendant also stated that he was not made aware of either the August 27,2019 or October
2,2019 hearings. (Id. at 17:15-21; R. _.) There is also no evidence that Defendant was aware of
or endorsed Nettles’ alleged factual misrepresentations to the court about the care of his mother
and brother. Defendant testified that the only time he met with Nettles was the August 15, 2019
meeting where he signed the release, and he did not recall receiving any letters or emails from
Nettles. (Id. at 9:23-10:2, 18:1-4; _.) Therefore, it is undisputed that Defendant did not act with

any willfulness.

7 Plaintiff filed Defendant’s deposition with the court on March 26, 2020, ahead of the hearing on
the motion to vacate.
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There was also no evidence of any willfulness by Nettles. As detailed more fully below,
the relevant time frame for examining whether there was good cause to set aside the entry of default
was long before the release came into existence. It was not unreasonable of Nettles to believe it
had no relevance at the Rule 55(c) hearing. The subject of the release was his representation of
Defendant, and it did not bear any relationship to the merits of this car wreck case or the time
period involved between Nettles’ retention and the Answer deadline. Moreover, Nettles did not
disobey any court order or refuse to comply with a clear directive from the court in failing to
disclose the release.

The lower court’s order also entirely failed to consider the prejudice to the Defendant that
would result from the sanctions. As South Carolina courts have repeatedly recognized, a sanction
of striking a pleading or ordering default is a severe punishment. Although misconduct of counsel
is a serious issue warranting the court’s attention, the court failed to consider how these
punishments would impact the Defendant as opposed to Nettles. Here, Defendant ultimately bore
the brunt of the sanction since the end result was the reinstatement of a multi-million-dollar
judgment against him.

Finally, the court failed to consider the posture of the case. Discovery was ongoing and
the court had not yet ruled on the merits of any issues. As set forth more fully in Section III,
Nettles’ actions did not prevent Plaintiff from conducting full and complete discovery to support
the merits of his claim or prohibit Plaintiff from presenting the entirety of his case to the trier of
fact.

Therefore, the court’s ruling was procedurally improper under Rule 60(b) and

fundamentally deficient since it imposed sanctions without taking into account the relevant and
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necessary considerations, each of which weighs in Defendant’s favor. This Court should thus
reverse.

4. Striking Defendant’s answer and reinstating the default judgment were
not appropriate sanctions under these facts.

Lastly, if the court had engaged in the proper sanctions analysis, it would have been
apparent that the punishment imposed on Defendant did not align with the nature of the misconduct
or comport with the policy considerations behind the sanctions power. As this Court has explained,
a sanction “should be aimed at the specific misconduct of the party sanctioned” and “be a rifle-
shot, not a shotgun blast.” Balloon Plantation, Inc. v. Head Balloons, Inc., 303 S.C. 152, 154, 399
S.E.2d 439, 440 (Ct. App. 1990). The court’s sanction was primarily aimed at Defendant, not
Nettles. Defendant was totally unaware of Nettles’ purported misconduct, yet the result of the
sanction was to deprive him of the ability to present a defense and impose a multi-million-dollar
judgment against him. This directly conflicts with the policy reasons for the imposition of
sanctions, which is to “penalize those whose conduct may be deemed to warrant such a sanction,
and to deter those who might be tempted to such conduct in the absence of such a deterrent.”
Karppi v. Greenville Terrazzo Co., Inc., 327 S.C. 538, 545, 489 S.E.2d 679, 683 (Ct. App. 1997)
(quoting Nat’l Hockey League v. Metro. Hockey Club, Inc., 427 U.S. 639, 643 (1976)). The court’s
sanctions were not reasonable, narrowly tailored sanctions designed to punish Nettles, assuming
arguendo that punishment was deserved. Instead, like in Balloon Plantation, the sanctions here
went beyond even a shotgun blast—they were “a hydrogen bomb” dropped directly on Defendant
without warning. Id.

Karppi v. Greenville Terrazzo Co., 327 S.C. 538, 489 S.E.2d 679 (Ct. App. 1997) is
instructive. In Karppi, this Court found that the sanction issued by the trial court was an abuse of

discretion since it was not tailored to address the specific violation at issue. See id. at 543, 489
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S.E.2d at 682. The court went beyond what was “reasonably necessary” to redress the wrong of
noncompliance with a prior order, which resulted in a windfall to a co-defendant due to the
sanction’s overbreadth. Id. The court’s order “ran afoul of the requirement that the sanction
imposed be reasonable—comprehensive, yet not overly broad.” Id. at 544, 489 S.E.2d at 682.
This Court noted that, under the circumstances, “any number of lesser, more narrowly tailored
sanctions would have sufficed to protect [plaintiff] while adequately punishing the wrongdoing of
[defendant].” Id. at 544-45, 489 S.E.2d at 683. Critically, the Court highlighted that although the
trial court was well within its rights to punish the defendant for disobeying the order, the record
supported that the party’s attorney “was at least as much to blame as the party itself[] for its
indiscretions.” See id. at n.6, 489 S.E.2d at 683 n.6. This weighed against the imposition of such
a harsh sanction.

Moreover, contrast the facts of the present case with Griffin Grading & Clearing v. Tire
Serv. Equip. Mfg. Co.,334 S.C. 193,511 S.E.2d 716 (Ct. App. 1999). In Griffin Grading, although
the court acknowledged that the acts of an attorney are directly attributable to a client, this was not
the lynchpin of its ruling. See generally id. As the Court explained, in upholding the sanction of
striking the defendant’s answer, by the time the trial court issued this sanction, it had already
imposed a lesser sanction of attorneys’ fees in a prior order, which did not result in meaningful
compliance. Id. Moreover, the trial court had “clearly and explicitly” warned the defendant of the
consequences of future lack of compliance. /d. When the court issued the sanction, the defendant
had ignored four prior court orders and “the record was full of multiple, egregious discovery abuses
that blocked the opposing party’s attempts to conduct meaningful discovery.” Id. Finally, unlike

this case, there was no evidence that the defendant lacked knowledge of the acts of its counsel. /d.





By its operation, the lower court’s order severely punished Defendant via a shotgun blast
rather than a rifle shot. Therefore, even if the order was procedurally proper, it represented an
abuse of discretion by exceeding the bounds of a proper sanction for the conduct at issue. This
Court should reverse.

III. The lower court abused its discretion in granting Rule 60(b) relief because the order
contained legally erroneous analysis and relied on facts without evidentiary support.

A. The release was irrelevant to the issue of whether Defendant was entitled to
Rule 55(c) relief.

Even if Rule 60(b) was a proper mechanism for the court’s reconsideration of its prior
order, the court abused its discretion by granting Plaintiff’s motion. First, the lower court
committed legal error by finding that the release was relevant to the Rule 55(c) analysis. Its
existence did not change the veracity of any of the facts regarding Nettles’ personal difficulties,
which formed the basis of the court’s finding of good cause in its November 19, 2020 order. The
appropriate time frame for evaluating whether Defendant was entitled to relief from default was
between the service of the summons and complaint on Defendant on November 16, 2018, and
Defendant’s time to Answer, as well as Defendant’s motion for relief from the entry of default on
April 4, 2020. A release that did not come into existence until August 15, 2019, simply has no
bearing on whether Defendant had a satisfactory explanation for the default that occurred in
December of 2018. The release did not change the fact that Nettles was dealing with significant

personal issues at the time of the default.® Moreover, it did not undermine the court’s findings that

8 In its April 21, 2020 order, the court found that Nettles® failure to disclose the release cast into
doubt the veracity of Nettles’ evidence about his personal issues. (See Order at 8; R. _.) The
court, however, failed to reconcile this with the affidavit testimony of Nettles and the related
documentary evidence supporting his personal difficulties. The existence of the release is not
probative of untruthfulness of Nettles’ factual assertions.
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Defendant timely moved for relief from the entry of default and has a meritorious defense as to
the issue of damages. The court committed an error of law by holding otherwise.

B. Nettles’ procurement of the release did not rise to the level of extrinsic fraud.

Furthermore, regardless of whether the existence of the release has any relevance, the lower
court also erroneously concluded that Nettles’ failure to disclose its existence constituted extrinsic
fraud on the court, warranting Rule 60(b) relief. This was improper for several reasons.

Rule 60(b)(3) permits a court to grant relief from final judgment due to the “fraud,
misrepresentation, or misconduct of an adverse party.” Rule 60(b)(3), SCRCP. However, “in
order for a party to be entitled to relief based on fraud, the moving party must demonstrate extrinsic
fraud.” Jamison v. Ford Motor Co., 373 S.C. 248, 273, 644 S.E.2d 755, 768 (Ct. App. 2007).

“Extrinsic fraud is ‘fraud that induces a person not to present a case or deprives a person
of the opportunity to be heard.”” Chewning v. Ford Motor Co., 354 S.C. 72, 81, 579 S.E.2d 605,
610 (2003) (quoting Hilton Head Ctr. of South Carolina v. Public Serv. Comm’n, 294 S.C. 9, 11,
362 S.E.2d 176, 177 (1987)). Extrinsic fraud warrants relief “on the theory that because the fraud
prevented a party from fully exhibiting and trying his case, there has never been a real contest
before the court on the subject matter of the action.” Hilton Head, 294 S.C. at 11, 362 S.E.2d at
177. As the Chewning court explained, “[t]he subornation of perjury by an attorney and/or the
intentional concealment of documents by an attorney are actions which constitute extrinsic fraud,”
since such actions by an attorney “effectively preclude[] the opposing party from having his day
in court.” 354 S.C. at 82, 579 S.E.2d at 610-11. “Intrinsic fraud, on the other hand, is fraud which
was presented and considered in the trial.” Id. at 81, 579 S.E.2d at 610. “It is fraud which misleads
a court in determining issues and induces the court to find for the party perpetrating the fraud.” Id.

Importantly, in order to obtain relief from a default judgment due to extrinsic fraud on the court, a
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party must show “that the perpetrator acted with the intent to defraud.” Perry v. Heirs at Law of
Gadsden, 357 S.C. 42, 47, 590 S.E.2d 502, 504-05 (Ct. App. 2003) (emphasis added).’

In the Rule 60(b) order, the court found Nettles committed “an intentional act meant to
deprive the Court of relevant and material evidence that would have impacted the Court’s ruling
on the Rule 59(e) Motion.” (Order dated 4/21/2020 at 6; R. __.) The court determined that by
remaining silent about the release, Nettles satisfied the Chewning standard since his actions
prevented Plaintiff from “fully exhibiting and trying his case” such that there has “never been a
real contest.” (Id at11; R. )

This was error. First, Chewning is distinguishable and should not have formed the basis of
the court’s decision here. In Chewning, the court was examining whether the plaintiff provided
sufficient allegations to support amending the complaint to assert fraud on the court. Moreover,
the actions by counsel in that case were truly egregious. The plaintiff asserted that the defense
attorneys hired an expert witness under an express agreement that he would testify falsely on their
client’s behalf, and then knowingly concealed documents from discovery which would have
evidenced this fact. 354 S.C. at 76, 84-86, 579 S.E.2d at 607, 612. This misconduct spanned
across multiple trials. See id. The Supreme Court found that this would constitute fraud on the
court warranting relief from the subject judgment “[i]f proven by clear and convincing evidence.”
Id. at 86,579 S.E.2d at 612. The Supreme Court cautioned, however, that the opinion dealt with
“unique facts,” and “in no way alter[ed] the Court’s longstanding policy towards final judgments.”

Id. at 86, 579 S.E.2d at 613.

? The backward-looking analysis of Rule 60(b)(3) further supports that this rule applies solely to
final judgments. The extrinsic versus intrinsic fraud distinction looks to the entirety of the
proceedings. If the purported fraud merely factored into the court’s decision-making, relief from
the judgment is not proper. However, if the purported fraud deprived a party of its day in court,
akin to a due process violation, relief may be appropriate.

24





In this case, Plaintiff was not deprived of the opportunity to present the merits of his case
against Defendant in its entirety. At the Rule 55(c) and Rule 59(e) stages, Plaintiff extensively
argued why Nettles’ personal issues were not good cause to set aside the entry of default. In fact,
Plaintiff raised the exact same factual arguments in his motion to vacate, aside from the new
allegations regarding the release. The only difference was the existence of the release which, as
noted above, had no bearing on the personal difficulties of Nettles that formed the basis for the
court’s grant of relief from entry of default. Most importantly, although Plaintiff and the lower
court both cited Chewning’s standard about depriving a party from “fully exhibiting his case,”
neither articulated how Nettles’ “silence” about the release met this standard. The court offered
no explanation as to how Nettles’ actions prevented Plaintiff from presenting full and complete
arguments as to the default issue. Moreover, the court did not explain how it would have prevented
Plaintiff from fully exhibiting and trying the merits of his negligence claim against the Defendant
if the matter proceeded to trial. The parties were in the midst of discovery at the time of the order,
and the court had not even reached the merits. The court’s Rule 60(b) order does not detail how
Nettles’ actions could have possibly prevented Plaintiff from continuing to develop all of the
necessary evidentiary support for his claims and presenting them to the trier of fact. Therefore,
the lower court abused its discretion in making the conclusory, unsupported finding, that Nettles’
actions met the Chewning standard. This court should thus reverse.

C. The court’s finding of a “pattern of conduct” was premised on two other
factual findings that were without evidentiary support.

Finally, in addition to the legally erroneous findings regarding the import of Nettles’

“silence” about the release, the lower court’s order relied on two additional factual findings to
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support the purported lack of candor exhibited by Nettles.! First, the court found that “when Mr.
Nettles represented to the Court that he was in the process of admitting his brother to the nursing
home and attending to his needs when he was hired by Farm Bureau to represent the Defendant,
he did not disclose to the Court that his brother had already been admitted to the nursing home on
December 4, 2018, and that Farm Bureau had not retained his services until December 7, 2018.”
(Order dated 4/21/2020 at 8; R. __.) Second, the court found that “Mr. Nettles did not disclose to
the Court that his brother had an adult child who lived in Florence and was capable of, and did, in
fact, attend to her father’s needs during the same time that Mr. Nettles contended he was the sole
adult who could take care of his brother.” (Id.) Neither of these factual findings was supported by
any record evidence.

Respectfully, the first finding is based on an unreasonable inference drawn from an
emergency contact form for the assisted living facility where Nettles’ brother was admitted, which
listed a date of December 3, 2018. (See Mot. to Alter or Amend, Ex. D at 1; R. ). The actual
assisted living facility records, however, expressly state that Nettles’ brother was not admitted
until December 11, 2018. The first entry in the nurse’s notes section is from 11:30 a.m. on
December 11, 2018 and states that “resident was admitted to assisted living at this time.” (See id.
at 11; R. __.) No other staff notes predate that initial note or reflect an earlier date. (See generally
id.; R. ) Moreover, the physician’s orders sheet also states that his arrival date was December
11, 2018. (See id. at 7; R. __.) Therefore, the lower court’s finding that Nettles’ brother was

admitted on December 4, 2018 is not supported by the record evidence.

10 The court addressed the same arguments and supporting documents on these two factual points
in considering Defendant’s initial Rule 59(¢) motion. The court noted that there was some dispute
about how much responsibility Nettles had for the care of his brother, but nevertheless found in
Defendant’s favor since it was “clear” Nettles was having “extreme personal difficulties.” (Order
dated 10/2/2019 at 6; R. _ .)
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The second finding is again an unreasonable inference taken from the same contact form,
which listed Nettles’ brother’s daughter, Connor Nettles, as a secondary contact person. There
was no evidence in the record supporting the court’s extrapolation from this emergency contact
that this meant Connor was both living in Florence and in a position to take care of her father.!!
Therefore, the lower court’s finding that Nettles misrepresented that he was the sole person
available to assist his brother at the time was also without evidentiary support.

As detailed above, a court abuses its discretion in entering a default judgment where the
judgment is controlled by error of law or where the order is based on factual conclusions that are
“without evidentiary support.” Regions Bankv. Owens, 402 S.C. 642, 647, 741 S.E.2d 51, 54 (Ct.
App. 2013). These two erroneous factual findings—both of which were based on unreasonable
inferences only and not any record evidence—also support reversal. Moreover, they do not
constitute evidence of a pattern of “lack of candor” to the court. This Court should thus reverse
and vacate the lower court’s order.

CONCLUSION

For the reason’s stated above, the Court should reserve the lower court, vacate the order

and judgment, and remand for further proceedings.

Signature on Following Page

' In fact, as Defendant’s argued in his reply in support of the Rule 59(e) motion, Nettles’ brother
had two nineteen-year-old daughters, one of which is Connor. (Reply at2 n.1; R. _.) During the
relevant time, both daughters were attending college full time at Appalachian State University in
Boone, North Carolina. (Id.)
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