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Christian Stegmaier | D: 803.255.0454 | E: cstegmaier@collinsandlacy.com

August 31, 2020

VIA U.S. MAIL AND EMAIL
The Honorable Jenny A, Kitchings
South Carolina Court of Appeals
Post Office Box 11629

Columbia, SC 29211
ctappfilings@sccourts.org

Re:  Douglas Kelsey v. House of Blues Myrtle Beach Restaurant Corporation, HOB
Entertainment, Inc., and Travis Scott Wagoner; House of Blues Myrtle Beach
Restaurant Corporation v. Throttlefest LLC, American Outlaw Spirits
Incorporated, Full Throttle, L.L.C., and Full Throttle Sloon Shine, LLC
Civil Action No. 2017-CP-26-03008
Claim No. 188372477-001-GL
C&L File No. 001133-00111

Dear Ms. Kitchings:

Please find enclosed for filing the unbound original and one (1) copy of the Notice of
Appeal in the above-referenced matter. I am also enclosing copies of the Orders that are the basis
for the appeal and a check in the amount of $250.00 for the required filing fee. Please return a
filed, stamped copy of the Notice of Appeal to my office in the envelope provided for your
convenience.

Pursuant to the Supreme Court’s Amended Order “re: Operation of the Appellate Courts
During the Coronavirus Emergency” (2020-05-29-02, Appellate Case No. 2020-000447), we have
not included any additional copies of the Notice. If any additional copies are required, please let
us know.

By copy of this letter, a copy of same is being served upon counsel of record and the
Honorable Renee Elvis, Horry County Clerk of Court.

Thank you for your time and attention. Should you have any questions, please do not
hesitate to contact me.

Respectfully,

Q_,ﬂ:i,g}_._,\/

Christian Stegmaier
CS/net
Encl.

COLLINS & LACY, P.C. 1330 Lady Street, Sixth Floor | Columbia, 5C 29201 | Post Office Box 12487 (29211)
P: 803.256.2660 F: 803.771.4484 collinsandlacy.com






The Honorable Jenny A, Kitchings
August 31, 2020
Page 2

cc (via U.S. Mail and email}:
M. Dawes Cooke, Jr., Esquite
Jeffrey M. Bogdan, Esquire
James Rainsford, Esquire
Katherine T. Merritt, Esquire
Jason Paul Murphy, Esquire
William E. Lawson, Esquire
Brian C. Duffy, Esquire
Kara Shea Grevey, Esquire

cc (via U.S. Mail and electronic filing).
The Honorable Renee Elvis
Horry County Clerk of Court
Post Office Box 677
Conway, SC 29528-0677






COLLINS & LACY, ATTORNEYS AT LAW
41514

VENDOR:

CHECK NO:

| _OuR REF. NO. | YOUR INVOICE NUMBER | INVOICE DATE INVOICE AMOUNT | AMOUNT PAID | DISCOUNT TAKEN |
COURT OF APPEALS
1133-111 08/31/2020 250.00 250,00 0.00

PAY

TO THE
ORDER
OF

41514

AT TODRHNETYS AT LA W

1330 LADY STREET 6TH FLOOR - " 67-230/532 CHECK NO. -~ CHECK DATE VENDOR NO.
P.0. BOX 12487 :

COLUMBIA, SC 29211

41514 08/31/2020 APPEAL i

Two hundred fifty and NO/100 FHECKANOUNT 8
250.00

COURTOF APPEALS - . . = Aﬁ%LRLr'uNE%é&kTAEXW
. . ) : ﬁ%“o. :

_ o THIS DOCUMENT. CONTAINS HEAT- SENSITIVE INK. TOUCH OH PRESS HERE-«.AED.|MAGE: DISAPPEAFIS WITH HEAT.

II'DL k5Lt 1205320220811 15000 I ELe






THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Commen Pleas

William A. McKinnon, Circuit Court Judge

Case No. 2017-CP-26-03008

Douglas KelSEY, . ucrne it e e e Plaintiff,

House of Blues Myrtle Beach Restaurant
Corporation; HOB Entertainment, Inc.;

and Travis SCOt WaZOMET, . vvuuueriiiei ettt ettt Defendants,
AND
House of Blues Myrtle Beach Restaurant
COTPOTALION, 1. v viiiieiitiiii et et e e e e e aaes Third-Party Plaintiff/Appellant,
V.

Throttlefest, LLC; American Outlaw

Spirits Incorporated; Full Throttle LLC;

and Full Throttle Sloon Shine, LLC...........iviiiiiiiiiiieen, Third-Party Defendants,
of whom American Outlaw
Spirits Incorporated; Full
Throttle LLC; and Full
Throttle Sloon Shine, LI.C,
are the Respondents.

NOTICE OF APPEAL

Third-Party Plaintiff House of Blues Myitle Beach Restaurant Corporation appeals the

following orders of the Honorable William A. McKinnon, Circuit Court Judge:
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° Order Granting Motions to Dismiss (filed on March 26, 2020} (Exhibit A);
and

. Order Granting Motion to Reconsider in Part and Denying it in Part (filed on
July 31, 2020) (Exhibit B); and

Counsel for Third-Party Plaintiff received written notice of the entry of the Order Granting
Motion to Reconsider in Part and Denying it in Part on July 31, 2020, which was the triggering date
for the instant appeal.

Respectfully submitted,
COLLINS & LACY, P.C.

C ?\%@AW
CHRISTIAN STEGMAIER
SC Bar No. 68648
cstegmaier@collinsandlacy.com
AMY L. NEUSCHAFER
SC Bar No. 73922
aneuschafer(@collinsandlacy,com
LAURA R. BAER
SC Bar No, 101076
Ibaer@collinsandlacy.com
1330 Lady Street, Sixth Floor (29201)
Post Office Box 12487
Columbia, South Carolina 29211
(803) 256-2660 (main)
(803) 771-4484 (facsimile)

ATTORNEYS FOR APPELLANTS
NOTICE OF APPEAL

Columbia, South. Carolina
August 31, 2020
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Other Counsel of Record:

James Rainsford, Esquire

Katherine T. Merritt, Esquire

Jason Paul Murphy, Esquire

Coleman, Gledhill, Hargrave, Merritt &
Rainsford, P.C.

129 East Tryon Street

P.O. Drawer 1529

Hillsborough, NC 27278

Counsel for Plaintiff Douglas Kelsey

William E. Lawson, Esquire

Turner Padget Graham & Laney, PA
P.0O. Box 2116

Myrtle Beach, SC 29578

Counsel for Defendant

Travis Scott Wagoner

Brian C. Duffy, Esquire

Kara Shea Grevey, Esquire

Duffy & Young, LLC

96 Broad Street

Charleston, SC 29401

Counsel for Third-Party Defendants
American Outlaw Spirits Incorporated; Full
Throttle, L.L.C.; and Full Throttle Sloon
Shine, LLC

M. Dawes Cooke, Jr., Bsquire

Jeffrey M. Bogdan, Esquire

Barnwell Whaley Patterson & Helms, LI.C
P. O. Drawer H

Charleston, SC 29402-0197

Counsel for Third-Party
Defendant/Respondent Throttlefest, LLC
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleag

William A. McKinnon, Circuit Court Judge

Case No. 2017-CP-26-03008

I o] F N A T R Plaintiff.
b »

House of Blues Myrtle Beach Restaurant
Corporation; HOB Entertainment, Inc.;

and Travis SCOtt WAZOMET, ... ...ttt v et er e et e e e e Defendants,
AND
House of Blues Myrtle Beach Restaurant
COTPOTATION, .. eeitte it et reersnans Third-Party Plaintiff/ Appellant,
V.

Throttlefest, LLC; American Outlaw

Spirits Incorporated; Full Throttle LLC;

and Full Throttle Sloon Shine, LLC.........cccoiviviiiiiiiiic e Third-Party Defendants,
of whom Throttlefest,
LLC is the Respondent,

PROOY OF SERVICE

Counsel for Appellant House of Blues Myrtle Beach Restaurant Corporation certifies they
have served Appellant House of Blues Myrtle Beach Restaurant Corporation’s Notice of Appeal on
all parties by depositing a copy of the same in the United States Mail, postage prepaid, on August

31, 2020, addressed to the following attorneys of record:
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COUNSEL SERVED:

M. Dawes Cooke, Jr., Esquire

Jeffrey M. Bogdan, Esquire

Barnwell Whaley Patterson & Helms, LLC
P. O. Drawer H

Charleston, SC 29402-0197

Counsel for Third-Party
Defendant/Respondent Throttlefest, LLC

Brian C. Dufty, Esquire

Kara Shea Grevey, Esquire

Dufty & Young, LLC

96 Broad Street

Charleston, SC 29401

Counsel for Third-Party Defendants
American Outlaw Spivits Incorporated; Full
Throttle, L.L.C.; and Full Throttle Sloon
Shine, LLC

OTHERS SERVED:

The Honorable Renee Elvis
Horry County Clerk of Court
Post Office Box 677
Conway, SC 29528-0677

James Rainsford, Esquire

Katherine T. Merritt, Esquire

Jason Paul Murphy, Esquire

Coleman, Gledhill, Hargrave, Merritt &
Rainsford, P.C.

129 East Tryon Street

P.O. Drawer 1529

Hillsborough, NC 27278

Counsel for Plaintiff Douglas Kelsey

William E. Lawson, Esquire

Turner Padget Graham & Laney, PA
P.O. Box 2116

Myrtle Beach, SC 29578

Counsel for Defendant Travis Scott
Wagoner

[SIGNATURE PAGE TO FOLLOW]
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Columbia, South Carolina
August 31, 2020

Respectfully submitted,
COLLINS & LACY, P.C.

Q@@W

CHRISTIAN'STEGMAIER

SC Bar No. 68648
cstegmaier(@ceollinsandlacy.com
AMY L, NEUSCHAFER

SC Bar No. 73922
aneuschafer@collinsandlacy.com
LAURA R. BAER

SC Bar No. 101076
Ibacr@collinsandlacy.com

1330 Lady Street, Sixth Floor (29201)
Post Office Box 12487
Columbia, South Carolina 29211
(803) 256-2660 (voice)

(803) 771-4484 (facsimile)

ATTORNEYS FOR APPELLANTS

PROOT OF SERVICE FOR NOTICE OF
APPEAL
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EXHIBIT A






STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY ) C/ANo.: 2017-CP-26-03008

Douglas Kelsey,

Plaintiff,

VS,
ORDER GRANTING MOTIONS TO
House of Blues Myrtle Beach Restaurant DISMISS
Corporation; HOB Entertainment, Inc.;

and Travis Scott Wagoner,

Defendants.

House of Blues Myrtle Beach Restaurant
Corporation,

Third-Party Plaintiff,
V&,
Throttlefest, LI.C; American Outlaw
Spirits Incorporated; Full Throttle I.1.C;
and Full Throttle Sloon Shine, LLC,

Third-Party Defendants.

\—/\—1\—/\-/\-/'\-/\-/‘\./\_/\_/\_/\_/\-—J\—/\_/\-/\-/\../V\_/\_J\-—/\—f’\-/\—/\-/

This matter is before the Court on Motions to Dismiss filed pursuant to Rules 12(b)(2)
and 12(b)(6) by Third-Party Defendants American Outlaw Spirits, Inc. (“A0S”); Full Throtile
Sloon Shine, LLC (“Sloon Shine™); and Full Throttle, LLC. The motions seek to dismiss the
claims filed against them by Third-Party Plaintiff House of Blues Myrtle Beach Restaurant
Corporation’s (“House of Blues”). The parties fully briefed the motions and submitted oral

argument to the Court in a hearing held on February 3, 2020, After considering all materials of
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record and for the reasons set forth below, the Court hereby GRANTS these Third-Party
Defendants’ Motions to Dismiss.
FACTS

Full Throttle is a South Dakota real estate holding company that holds real estate only in
South Dakota, Michael Ballard is its sole member. AOS is a Georgia corporation that
manufactures a brand of liquor. Jesse James Dupree is its sole owner. Sloon Shine is a
Tennessee company that manufactures spirits in Tennessee, Michael Ballard is its sole member.
Neither of these manufacturers has an office or facility in South Carolina; neither directly sells
its products in South Carolina; and neither derives a substantial portion of its revenue from its
respective regional distributors’ sales here. The liquor allegedly at issue was purchased
wholesale, not from any of these entities. (House of Blues Answer, 9 13.)

The facts giving rise to this litigation concern an event that a different Third-Party
Defendant, Throttlefest, put on with the Defendant House of Blues in 2014, Ballard and Dupree
are the two members of Throttlefest. Throttlefest and House of Blues entered into a Co-
Promotion Agreement (hereinafter the “Co-Promotion Agreement”) with an effective date of
March 19, 2014 “concerning the functions and acts necessary for promoting and conducting” an
event called the Full Throttle Festival (hereinafter the “Event”) which was held at the House of
Blues in Myrtle Beach from May 9 until May 17, 2014. (Third-Party Complaint { 93-97.)
AQS, Sloon Shine, and Full Throttle were not parties fo this contract.

Plaintiff alleges that Defendant Travis Wagoner was present at the House of Blues on
May 16, 2014 and that House of Blues’ employee Michael Garner gave Wagoner two shots of
liquor despite Wagoner showing signs of intoxication. (Third-Party Complaint 99 108-09;

Plaintiff’s Second Am. Compl. 7 8, 16, 29, 40, 41, 42, 68, 74, 93.) Plaintiff then alleges that
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Wagoner left the House of Blues in an intoxicated state and caused an accident that injured the
Plaintiff. (Third-Party Compl. 94 110-11.) Plaintiff alleges Garner was an employee of House
of Blues. (Plaintiff’s Second Am. Compl. 9 8, 16, 29, 40, 41, 42, 68, 74, 93.) House of Blues
has alleged Garner was acting as the employee or agent of Throttlefest, American Qutlaw Spirits,
Full Throttle, and Sloon Shine. (Third-Party Compl, §114-115.)
PROCEDURAL HISTORY

Plaintiff filed his initial Complaint on May 12, 2017 and an Amended Complaint on July
7, 2017.  Plaintiff originally alleged that Garner was acting as an employee or agent of the
Third-Party Defendants and House of Blues, and that he was selling alcohol under House of
Blues’ alcohol license. House of Blues did not file any crossclaims against American Outlaw
Spirits, Full Throttle, or Sloon Shine.

Full Throttle, Sloon Shine, and AOS moved to dismiss on August 31, 2017 pursuant to
Rules 12(b)(2) and 12(b)(6), SCRCP. On January 2, 2018, Plaintiff dismissed AOQS. Full
Throttle and Sloon Shine settled with Plaintiff and received a full and final release of all liability
and damages of any kind relating to the injuries Plaintiff sustained from the accident. Despite
obtaining the Release from Plaintiff, House of Blues refused to consent to Sloon Shine’s and Full
Throttle’s dismissal from the case, even though House of Blues did not have any claims pending
against them. On June 25, 2019, Full Throttle and Sloon Shine again moved to dismiss the
claims against them. The Court granted Full Throttle’s and Sloon Shine’s Motion to Dismiss on
August 13, 2019.

On October 15, 2019, Plaintiff filed a Second Amended Complaint, which did not include
AOS, Full Throttle, or Sloon Shine as Defendants. Plaintiff’s Second Amended Complaint

alleges that it was only House of Blues’ employees and agents that served Wagoner alcohol to
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the point of intoxication and caused the accident. (Second Am. Compl. 4 8, 16, 29, 39, 40, 41,
42, 68, 74, 91, 93, 97.) Plaintiff’s Second Amended Complaint alleges that Garner was solely
House of Blues’ employee and cites to House of Blues’ testimony admitting the same. (/4. at
40-41.} Plaintiff alleges that when he filed his first Amended Complaint he had not yet
discovered that Garner was a House of Blues employee. (/d. at 9 68.)

On October 18, 2019, House of Blues filed its Answer to the Second Amended
Complaint and its Third-Party Complaint. House of Blues asserted the following, third-party
claims against all Third-Party Defendants: (1) breach of contract; (2) negligent
misrepresentation; (3) negligence; (4) equitable indemnification; (5) contractual indemnification;
and (6) contribution. On December 5, 2019, Throttlefest filed a Motion to Dismiss. On
December 17, 2019, these Third-Party Defendants moved to dismiss House of Blues’ claims.
The Court, Judge Culbertson presiding, granted Throttlefest’s Motion to Dismiss on February 4,
2020. Arguments on the remaining Third-Party Defendants” motions were heard on February 3,
2020.

LAW/ANALYSIS

“The party invoking personal jurisdiction over a nonresident bears the burden of proving
the existence of personal jurisdiction.” Int 'l Mariculture Res. v. Grant, 336 S.C. 434, 437, 520
S.E.2d 160, 161 (Ct. App. 1999) (citing Southern Plastics Co. v. Southern Commerce Bank, 310
5.C. 256, 259, 423 S.E.2d 128, 130 (1992)). To meet its burden at this pre-trial stage, House of
Blues must make a prima-facie showing of jurisdiction by pleadings and affidavits. See
Coggeshall v. Reprod. Endocrine Assocs. of Charlotte, 376 S8.C. 12, 16, 655 S.E.2d 476, 478
(2007). The showing of personal jurisdiction “must be based upon specific facts set forth in the

record in order to defeat defendants' motion to dismiss.” Magic Toyota, Inc. v. Southeast Toyota
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Distributors, Inc., 784 F. Supp. 306, 310 (D.S.C. 1992). “When a motion to dismiss attacks the
allegations of the complaint on the issue of jurisdiction, the court is not confined to the
allegations of the complaint but may resort to affidavits or other evidence to determine
jurisdiction.” Coggeshall, 376 S.C. at 16, 655 S.E.2d at 478. Unless unsupported by the
evidence or influenced by an error of law, the decision of the trial court will be affirmed. Id,

Under Rule 12(b)(6), the Court must dismiss a complaint if fails to state facts sufficient to
consiitute a cause of action. “Generally, in considering a 12(b)(6) motion, the trial court must
base its ruling solely upon the allegations set forth on the face of the complaint.” Doe v. Marion,
361 5.C. 463, 469, 605 S.E.2d 556, 559 (Ct. App. 2004). However, the Court may consider
documents outside the pleadings in determining whether to dismiss a complaint where the
documents are integral to the complaint, explicitly relied on in the complaint and where the
plaintiff does not challenge their authenticity. Brown v. Levereite, 291 S.C. 364, 367, 353 S.E.2d
697, 698-99 (1987); see also Martin v. Companion Healthcare Corp., No. 99-CP-40-4698, 2001
WL 36222011 (S.C. Com Pl June 6, 2001) (citing Phillips v. LCI Int’l, Inc., 190 F.3d 609 (4th
Cir. 1999)); Goines v. Valley Cmt’y Servs. Bd., 822 F.3d 159, 166 (4th Cir. 2016) (on a motion to
dismiss, the court “may consider a document submitted by' the movant that was not attached to or
expressly incorporated in a complaint, so long as the document was integral to the complaint and
there is no dispute about the document’s authenticity.”).!

L The Court Lacks Jurisdiction Over These Third-Party Defendants.

The invocation of personal jurisdiction over a nonresident traditionally had involved a

two-step analysis. In light of the interpretation that South Carolina’s long-arm statute extends as

! “In the absence of prior state law on the issue in question, federal cases interpreting the rule are
persuasive.”  Unisum Ins. v. Hawkins, 342 S.C, 537, 542, 537 S.E.2d 559, 561-62 (Ct. App.
2000).
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far as the due process clause, courts now focus on whether the nonresident's contacts in South
Carolina are sufficient to satisfy due process requirements. Cockrell v. Hillerich & Bradsby Co.,
363 S.C. 485, 491, 611 S.E.2d 505, 508 (2005). Due process requires that there exist minimum
contacts between the nonresident and the forum state such that the maintenance of the suit does
not offend traditional notions of fair play and justice. dviation Assocs. & Consultants, Inc. v, Jet
Time, Inc., 402 S.E.2d 177, 180 (S.C. 1991). The allegations here concern a claim of “specific
jurisdiction,” that is, the right to exercise personal jurisdiction because the cause of action arises
specifically from a defendant’s contacts with the state.? See Coggeshall, 376 S.C, at 16, 655
S.E.2d at 478. The focus of the court’s inquiry must be the contacis generated by the defendant,
and not on the unilateral actions of some other person or entity. Jd.

The primary allegations at issue involve the actions Michael Garner. House of Blues
acknowledges in its Answer that it issued Garner a W-2 for his work during the Event. Seeking
to distance itself frém Garner’s actions, House of Blues then says Garner was “part of the
Throttlefest festival talent.” (House of Blues Answer 9 8.) House of Blues admits that it and
‘Throttlefest undertook the duties for promoting and conducting the Throttle Fest event and
asserts that Throttlefest was responsible for “festival talent/personalities.” (Third-Party Compl.
19 97-98.) House of Blues nevertheless seeks to reach through the Throttlefest LLC to its two
individual members and even further beyond that, tracing duties through those members to each
of their other businesses. If seeks to pin those non-resident, non-contracting parties with the
duties of the contract party, as discussed more fully in Section ILA below, and to hold them
responsible for acts or omissions in the performance of the contract, It seeks to hold a South

Dakota real estate holding company, for example, responsible for the alleged actions of “festival

? General jurisdiction, which arises from continuous and systematic contacts with the state,
clearly is not present here. See Coggeshall, 376 S.C. at 17, 655 S.E.2d at 479.

0
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