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THE STATE OF SOUTH CAROLINA 


In the Court of Appeals 


APPEAL FROM BEAUFORT COUNTY 


Court of Common Pleas 


Honorable Carmen Mullen, Circuit Court Judge 


Appellate Case No. 2019-002038 
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Guy I. Collier, Nancy L. Collier, Richard Jay Coleman, Marlene Coleman, Russell G. 
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. . . . . .... . .. .. .. . .. .. .. . . . . .. .. .. . .. .. .. . . .. .. . . .. . .. .. . . . .. .. .. .. . .. . .. . .. .. . .. . .. .. . .. . . . .. . .. . . . .. .. .. .. .. .. .. .. . . .. .. . Respondents, 


V. 


The Board of Directors of Bull Point Plantation Property Owners Association, Inc.; Bull 
Point Plantation Property Owners Association, Inc.; Bull Point SC, LLC; William E. 
Gavigan; Michael Carey; Christopher J. Quick; James Riordan; DB Aster, LLC; and GSI, 
LLC, 
............................................................................................... Defendants/Counterclaimants, 


Of which Bull Point SC, LLC; William E. Gavigan; Michael Carey; Christopher J. Quick; 
James Riordan; and GSI, LLC are 
............................................................................................................................. Appellants, 
And 


Bull Point, SC, LLC and William E. Gavigan, 
.......................................................................................... Third-Party Plaintiffs/ Appellants, 


v. 


Joseph P. D' Ambrosio, Mary D' Ambrosio, Michael Powers, Harriet Bosiack, Robert 
Wolfson, James Hayes, Steve Andrews, Ron Lambe, Dave Prezvys, Rivers Reach at 
Pocotaligo, LLC, Rivers Reach Realty, LLC and John Does 1-10, 
....................................................................... , ................................. Third-Party Defendants. 
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COUNTERST  ATE,MENT  OF  ISSUES  ON  APPE,AL


1. Did  tlie  circuit  couit  properly  grant  Respondents'  Motion  for  Paitial  Sui'nu'naiy  Judgment  by


finding  that  Bull  Point  SC,  LLC  is not  and  never  was  the  "Declarant"  of  Bull  Point  Plantation?


SuggestedAnswer:  YES.


2. Did  tl'ie circuit  couit  properly  grant  Respondents'  Motion  for  Partial  Summary  Judgment  by


finding  that  even  if  Bull  Point  SC, LLC  was  tlie  Declarant  of  Bull  Point  Plantation,  it  did  not


liave  tl'ie aritliority  to appoint  tlie  Board  of  Directors  of  tlie  Propeity  Owners  Association?


SuggestedAiiswer:  YES.


3. Did  tlie  circuit  couit  properly  order  injunctive  relief?


SuggestedAnswer:  YES.
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COUNTERST  ATEMENT  OF  THE  CASE


Bull  Point  Plantation  is a residential  community  in Beaufoit  County,  Soutli  Carolina,


establislied  in 1995.  In 2011 tlie  developer  and declarant,  Bull  Point,  LLC,  defaulted  on its


development  loan.  In  2012  it filed  for  baiiuptcy  protection,  surrendered  most  of  its remaining


property  tl'irough  foreclosure  to its  lender's  assignee,  Geri'nan  Ainerican  Capital  Corporation,  Inc.,


and  executed  an assignment  of  its  declarant's  rights  to German  American  Capital's  affiliate,  DB


Aster,  LLC.  Some  five  years  later,  in August,  2017,  DB  Aster  sold  its remaining  propeity  and


attempted  to sell  tlie  declarant's  riglits  to Defendant/Appellant  GSI,  Inc.,  wl'iicl'i  then  executed


anotlier  assigi'ui'ient  of  tlie  declarant's  riglits  to Defendant/Appellant  Bull  Point  SC, LLC.  The


qriestion  presented  in  tliis  case  is wlietl'ier  Bull  Point  SC,  LLC  could  purcl'iase  the  declarant's  riglits


of  tlie  original  developer,  in  paiticular  tlie  declarant's  right  to appoint  the  board  of  directors  of  the


Bull  Point  Plantation  propeity  owners'  association  and the declarant's  riglit  to  amend  the


Declaration  of  Covenants,  Conditions  and  Restrictions  ("Declaration").  Bull  Point  SC,  LLC  used


tl'iese  riglits,  among  other  ways,  to take  over  management  of  the  Bull  Point  Plantation  property


owners'  association  and to take  control  of  tlie  association's  funds,  including  tlie  sizeable


contingency  fund  tliat  the  association  liad  saved  over  tlie  years.  Tlie  circuit  court  correctly  found


tliat  tlie  Bull  Point  Plantation  Declaration  does  not  allow  tliese  declarant's  rights  to be bought  and


sold  as commodities.  Indeed,  the  Declaration's  limitation  on assigru'nent  of  the declarant's  key


riglits  was  undoubtedly  intended  to prevent  precisely  what  prompted  this  lawsuit  -  the  property


owners'  association  being  taken  over  by  a real  estate  speculator  intent  on  using  the  association's


money  to fund  its  development  efforts.


Respondents  commenced  tliis  action  on December  3, 2018,  seeking  declaratory  and


injunctive  relief  to prevent  Bull  Point  SC, LLC  and  the  property  owners'  association  board  of
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directors  that  it appointed  from  seizing  control  of  tlie  association's  contingency  fund. Plaintiffs


initially  alleged  tliat  tlie  Defendants  were  breacliing  tlieir  fiduciary  duties  to the association  by


misusing  tlie  association's  funds  and by disbanding  the association's  contingency  fund  oversight


committee  so tliat  Defendants  could  control  tl'iose  funds  tl'iemselves.  The  Plaintiffs  subsequently


amended  their  Complaint  to allege  tliat  Bull  Point  SC, LLC  was never  in fact  the Declarant  and


tliat  its actions,  including  appointing  tlie board  of  directors  and amending  the Declaration  to


eliminate  tlie  contingency  fund  oversight  committee,  were  invalid.


On  October  15,  2019,  tl'ie circuit  court  lieard  cross  motions  for  partial  summary  judgment.


011 November  18, 2019  slie issued  lier  order  finding,  among  things,  that  Bull  Point  SC, LLC  was


never  tlie  Declarant  and,  even  if  it  was,  it  did  not  have  tlie  autliority  to appoint  tlie  propeity  owners'


association's  board  of  directors.  On December  10, 2019  the couit  denied  Defendants'  motion  to


alter  or amend.  On December  10, 2019,  Defendants  filed  their  Notice  of  Appeal  of  tlie  circuit


court's  order.  Defendants  have  not  sought  a stay of  the order  pending  appeal.


8
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ARGUMENTS


I. STATEMENT  OF FACTS


A. The  Articles  of  Incorporation,  the  Declaration,  and  the  Bylaws


Bull  Point  Plantation  is a private  waterfront  community  located  in Seabrook  in Beaufort


County,  Soutli  Carolina.  On September  26, 1995,  the Bull  Point  Homeowners  Association,  Inc.


(tlie  "Association").  was  incorporated  by filing  Articles  of  Incorporation  with  the  South  Carolina


Secretary  of  State.  (R.  pp. 239-243).  In  addition  to the  standard  Nonprofit  Corporation  Articles


of  Incorporation  forn'i,  tliis  document  includes  a typewritten  "Aiticles  of  Incorporation,  Bull  Point


Homeowners  Association,  IIIC."  Tlie  document  contains  ten  articles  that  establisli  the  framework


of  tlie  Association.  Section  6 sets  out  tlie  establishi'iient  and  maintenance  of  the  Board  of  Directors.


It lists  tlie  initial  tl'u:ee members  of  the  Board  of  Directors  by  name.  It  tlien  proceeds  to prescribe


tlie  selection  of  future  Directors.  Beginning  with  tlie  first  annual  meeting,  the  members  of  the


Association  were  to elect  Directors  in  staggered  terms  (e.g.,  one  Director  for  a one  (1)  year  term,


one  Director  for  a two  (2)  year  term,  and  one  Director  for  a three  (3)  year  term).  By  the  fourth


ai'uaiual meeting,  tlie  Association's  members  were  supposed  to be electing  members  of  the  Board


of  Directors  every  year  for  one  (l)  year  terms.  (R.  p. 242).  Tl'ie  Articles  of  Incorporation  make


no provision  for  anyone  else  to elect,  appoint,  or  remove  the  Association's  Directors.


A "Declaration  of  Covenants,  Conditions  and restrictions  for  Bull  Point  Plantation"


(liereinafter  tlie  "Declaration"),  was  first  recorded  in 1995  and  substantially  revised  in 2000.  It


lias  been  amended  numerous  other  times  as well.  Among  other  tliings,  the  Declaration  defines


"Declarant"  and  sets out  the  Declarant's  riglits.  Tlie  Declaration  defines  "Declarant"  as follows:


' Tlie name was clianged twice  and is currently  Bul) Point Plantation  Property  Owners  Association,  Inc. (hereinafter
tlie "Association").
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"Declarant"  shall  mean  and refer  to Bull  Point,  LLC  which  lias executed  this


Declaration  witli  respect  to the Propeity  and tlie  Additional  Property  at the time  of


such  transfer  to said  successor-in-title,  or any  party  which  acquires  said  Declarant's


entire  interest  witli  respect  to the Property  and tlie  Additional  Property  at the time


of  sucli  acquisition  pursuant  to Foreclosure  of  a Mortgage  encumbering  said


Declarant's  interest  in tlie  Propeity  and tlie  Additional  Property.


(R. p. 394-438).  Tlie  Declaration  conflicts  witli  the Articles  of  Incorporation  in one important


respect,  by providing  that  tlie  Declarant  lias the autliority  to appoint  and remove  members  of  the


Board  of  Directors.  (R. pp. 414,  432;  Sections  8.01 and 13.01).  The  Declaration  purpoits  not  to


give  tlie  Association's  n'iembers  tlie  riglit  to elect  Directors  until  the Declarant's  riglits  expire.  (R.


p. 432;  Section  13.01).  As will  be sliown  later,  when  tliere  is any conflict  between  governing


documents  (e.g.  the Articles  and tl'ie Declaration),  tl'ie South  Carolina  Nonprofit  Corporation  Act,


s.c. Code  Ai'ui.  §33-31-10  et seq, resolves  tlie  conflict  in favor  of  tl'ie Articles  of  Incorporation.


B. Bull  Point  SC,  LLC's  Purchase  and  Claim  as the  Declarant


Bull  Point,  LLC2 was  tlie  original  developer  and  "Declarant"  of  Bull  Point  Plantation.  Bull


Point,  LLC  was eventually  unable  to meet  its financial  obligations  and filed  for  bai'ikruptcy


protection.  Most,  but  not  all,  of  Bull  Point,  LLC's  remaining  propeity  in  Bull  Point  Plantation  was


foreclosed  upon  and sold  at public  auction  on January  23, 2012,  wlierein  the lender's  assignee,


German  American  Capital  Corporation  ("GACC")  submitted  a successful  credit  bid  of  $5.3  million


dollars.  011 July  9, 2012,  GACC  acquired  most  of  Bull  Point,  LLC's  real  estate  interests  in Bull


Point  Plantation.  (R. pp. 255-271;  Deed  by Judicial  Order).  GACC  simultaneously  assigned  its


bid  to its affiliated  company,  DB  Aster,  LLC.  (R. p. 271).  On December  28, 2012,  Bull  Point


2 Bull  Point,  LLC  is unrelated  to Appellant  Bull  Point  SC, LLC  and,  ui'itil  recently,  the two  entities  had separate


ownersl'iip.  After  )ie acquired  DB  Aster's  interests  in Bull  Point  Plantation,  Appellant  William  Gavigan  acquired  Bull


Point,  LLC  w)iicli  was then an inactive  shell  coi'poration.  Appellant  William  Gavigan  is also the sole  member  of


Appellant  Buil  Point  SC, LLC.
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LLC  purpoited  to assign  to DB  Aster,  LLC  its Declarancy  Rights.  The  purported  assigru'nent  was


recorded  on January  8, 2013.  (R. pp. 273-276;  Assigi'unent  of  Riglits  Under  Declaration).


About  three  years  later,  on or about  February  23, 2016,  DB  Aster  entered  into  a contract


witli  GSI,  LLC,  ("GSI")  a Gavigan-owned  entity,  to sell its remaining  Bull  Point  Plantation


property.  On or about  June 7, 2016,  DB  Aster  declared  GSI,  LLC  in default  under  the contract.


Litigation  ensued  between  GSI,  LLC  and DB  Aster.  The paities  entered  into  a new  contract  on


August  9, 2017,  and tlie  suit  was dismissed  on August  10. On  August  21, 2017,  GSI  purcliased


tlie  propeity  owned  by  DB  Aster  for  $1.2  million.  Title  was  conveyed  by  Limited  Wartaanty  Deed.


Also,  on Atigust  21, 2017  a doctu'nent  was recorded  whicli  prirported  to assign  all Declarant's


rigl'its  from  DB  Aster  to GSI,  LLC.  (R. pp. 509-516;  Assigi'u'nent  and Assumption  of  Declarant's


Riglit).  On tl'ie same day,  GSI,  LLC  executed  an "Assigi'u'nent  of  Rights  Under  Declaration"  to


Bull  Point  SC, LLC.  (R.  pp. 522-524).


Critically,  Appellant  Bull  Point  SC, LLC  did  not  acquire  tlie  entire  interest  of  tlie  original


Declarant,  Bull  Point,  LLC.  In  fact,  it did  not  acquire  tlie  entire  interest  of  the original  Declarant's


successor,  DB  Aster,  LLC.  It did  not  even  acquire  tlie  entire  interest  of  DB  Aster's  immediate


successor  in  title,  GSI,  LLC.  As noted  above,  DB  Aster  obtained  some,  but  not  all,  of  Declarant


Bull  Point  LLC's  Bull  Point  Plantation  property  fron'i  its affiliate,  GACC,  wliich  acquired  that


property  tl'uaougli  foreclosure  in July  2012. DB  Aster  did  not  sell  that  entire  interest  to GSI,  LLC,


however.  BetweenJuly20l2andAugust21,2017,whenitsolditsinteresttoGSI,LLC,DBAster


made  a conveyance  of  propeity  to tlie  Association  (R. pp. 310-314).  It also sold  at least  five


individual  lots  (R.  pp. 316-335).  In otl'ier  words,  GSI  did  not  acquire  the entire  former  interest  of


tlie  original  Declarant,  wliicli  tlie  Declaration  requires  in order  to become  the Declarant.
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Nor  did GSI  convey  its entire  interest  to tlie  Appellant  Bull  Point  SC, LLC.  On  September


1, 2017,  GSI,  LLC  conveyed  a parcel,  Lot  260 of  Pliase  V-B,  "that  being  a poition  of  that  same


propeity  conveyed  to GSI,  LLC  by DB  Aster,  LLC  , to Craig  Elachie,  LLC  (R. pp. 337-339).


Fuither,  GSI,  LLC  still  owns  a parcel,  Lot  170  located  at 87 Barnaby  Bluff.  (R. p. 341).  Tlius,


Appellant  Bull  Point  SC, LLC  did  not  acqriire  the entire  interest  of  GSI,  LLC,  let  alone  the entire


interest  of  tlie  Declarant  Bull  Point,  LLC.


Equally  important,  Appellant  Bull  Point  SC, LLC  did  not  obtain  any  interest  in Bull  Point


Plantation  pursuant  to foreclosure  of  a moitgage,  whicli  is another  requirement  tliat  the  Declaration


imposes  upon  a would-be  successor  Declarant.  A cl'ironology  sl'iowing  tlie  foregoing  transactions


is included  at R. pp. 343-348.


Neveitheless,  in August  2017  Appellant  Bull  Point  SC, LLC  began  claiming  it was  the


Declarant  and  began  to exercise  the Declarant's  rights,  among  otlier  ways  by purporting  to remove


and appoint  tlie members  of  the Board  of  Directors  of  tlie Association,  including  appointing


Appellant  Gavigan  as President;  by  unilaterally  purporting  to amend  the Declarations  to eliminate


tlie  contingency  fund  oversight  committee;  and  by  not  paying  assessments  onthe  Lots  that  it  owned


individually  or through  related  entities.


C. Procedural  History


Respondents  filed  this  action  for  a Declaratory  Judgment,  Injunctive  Relief,  and


Accounting  on December  3, 2018  after  Defendants  seized  control  of  the Association's  contingency


fund,  wliicli  had historically  been safeguarded  by an elected  group  of  Association  members


unaffiliated  with  tlie  Declarant.  (R. pp. 1-17).  Respondents  filed  an Amended  Complaint  on June


13, 2019,  alleging  tliat  Appellant  Bull  Point  SC, LLC  was not  tlie  rightful  Declarant  and that  its


actions  as sucli  were  invalid.  (R. pp. 97-122).  Respondents  filed  a Motion  for  Partial  Summaryy


12
(01026130.DOCX  1 )







Judgment  and a Memorandum  in Suppoit  on July  2, 2019.  (R. pp. 216-237).  In tlieir  Motion  for


Pattial  SummaryJudgment,  Respondents  asked  the circuit  couit  to declare  (1)  that  Appellant  Bull


Point  SC, LLC  is not  and never  was the Declarant  and/or  (2) even if  it was the Declarant,  Bull


Point SC, LLC did not liave tlie autliority  to appoint tlie Association's  Board  of  Directors.


Respondents  asked  the  circuit  couit  to declare  tl'iat  all of  tlie  actions  taken  by Bull  Point  SC, LLC


and its appointed  Boards  of  Directors,  were  void. Defendants  filed  their  own  cross  Motion  for


Pattial  Summaiy  Judgment,  asking  for  a declaration  tliat  Bull  Point  SC, LLC  was the Declarant


and tliat  it liad the autliority  to appoint  and remove  members  of  tlie  Association's  Board  of


Directors.  (R. pp. 349-369).


AhearingwaslieldonOctoberl5,2019.  OnOctober28,2019,tliecircuitcouitannounced


tliat  it  would  grant  Respondent's  Motion  for  Partial  Summary  Judgment  and requested  a proposed


order  from  Plaintiffs.3  (R. p. 623).  After  Respondents  submitted  their  proposed  order  on


Noven'iber  5, 2019,  Defendants  objectedvialetter  datedNovemberl2,  2019  whereby,  among  other


tliings,  tliey  claimed  for  the  first  time  tliat  Bull  Point,  LLC  is still  tlie  Declarant.  (R. pp. 624-629).


On November  18, 2019,  the circuit  couit  entered  an Order  granting  Respondents'  Motion  for


Paitial  Summaiy  Judgment  and  denying  Defendants'  Motion  for  Partial  Summary  Judgment.  The


circuit  court  held  tliat  (1) Bull  Point  SC, LLC  was not and never  was the Declarant  and (2)


regardless  of  the who  is or was  tl'ie Declarant,  the Association's  members  have  the sole  authority


to elect  tlie  Association's  Board  of  Directors.  To effectuate  its holdings,  the circuit  court  (l)


declared  tliat  Bull  Point  SC, LLC  is not  and never  was the Declarant  and all actions  it took  as


3 Appeilants  continue  to argue  tliis  position  in tliis  appeal,  asking  t)iis  Court  to reverse  tlie  circuit  court's  finding  that


Bull  Point  SC, LLC  is not  t)ie Declarant  wliile  also arguing  tliat  Bull  Point,  LLC  is tlie  Declarant.  See Appellant's


Brief  at p.21.  T)ie  question  w)iether  Bull  Point,  LLC  might  be the Declarant  was not  before  the court  and is not


gerinane  to tliis  appeal.  Bull  Point,  LLC  is not  a paity  to t)ie case and no pleading  asks the court  to find  that  Bull


Point,  LLC  is tlie  Declarant.  T)ie  circuit  court  was  not  called  upon  to-and  did  not-make  any  finding  as to whether


Bull  Point,  LLC  iniglit  still  be the Declarant.
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purported  Declarant,  including  appointing  tlie  Board  of  Directors  and amending  tlie  Declaration,


are void;  (2) ordered  that  Plaintiffs  appoint  an interim  Board  of  Directors  to serve until  tlie


Association's  members  could  liold  an election  of  a new  Board;  (3) ordered  that  Defendants  must


immediately  relinqriish  control  over  tlie  Association's  savings  account  ("Contingency  Fund");  and


(4) enjoined  Defendants  from:  (a) serving  on the Association's  Board  of  Directors  unless  duly


elected;  (b) taking  actions  in fuitlier  governance  of  the Association;  (c) occupying  tlie  offices  in


tlie  Association's  clubliouse;  and (d) exercising  any control  over  tlie  Association's  'funds.  After


tlie  circuit  court  denied  Defendants'  Motion  to Alter  or Amend  Judgment  following  a hearing,


Defendants  filed  a Notice  of  Appeal.


II. STANDARD  OF REVIEW


"Where  a motion  for  summaiy  judgment  presents  a question  as to the construction  of  a


written  contract,  tlie  question  is one of  law  if  the language  employed  by  the agreement  is plain  and


unambiguoris."  MCG  Management  of  Charleston,  Inc.  v. Kingl'iorn  Ins. Co.,  336 s.c. 542,  546


520 S.E. 2d 820, 822 (Ct. App.  1999).  See also  s.c. Dep't  of  Natural  Res. v. Town  of


McClellanville,  345 s.c. 617,  623,  550 S.E.2d  299,  302-303  (2001)  (stating  the determination  of


wlietlier  a contract's  language  is an'ibiguous  is a question  of  law);  Thalia  S. ex rel. Gromacki  v.


Progressive  Select  Ins. Co.,  401 s.c. 395,  399,  736 S.E.2d  863,  865 (Ct.  App.  2012)  (stating  the


construction  and enforcement  of  an unambiguous  contract  is a question  of  law  for  the court  and


tlius  can be properly  disposed  of  at summary  judgment);  Hawkins  v. Greenwood  Dev.  Corp.,  328


s.c. 585,  592,  493 S.E.2d  875,  878 (Ct.  App.  1997)  (defining  an ambiguous  contract  as one where


tlie  terms  of  tlie  contract  are inconsistent  on their  face or are reasonably  susceptible  of  more  than


one interpretation);  ERIE  Ins. Co. v. Winter  Constr.  Co.,  393 s.c. 455,  461,  713 S.E.2d  318,  321


(Ct. App.  2011)  ("When  tlie language  of  a contract  is clear,  explicit,  and unambiguous,  the
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language of tl'xe contract  alone  deten'nines  tlie contract's  force  and effect  and the couit  must


construe  it according  to its plain,  ordinary,  and popular  meaning.").  "The  fundamental  rule  in


construing  covenants  and  restrictive  agreements  is that  tlie  intention  of  tlie  parties  as shown  by the


agreeinent,  governs."  Forest  Land  Co. v. Black,  216 s.c. 255 57 S.E.2d.  420 (1950)  (en'iphasis


added).


SummaryyJudgment  is appropriate  wlien  tliere  is no genuine  issue  of  material  fact  such  that


the moving  paity  is entitled  to prevail  as a matter  of  law.  Rule  56(c),  SCRCP.  "The  purpose  of


sunu'naty  judgment  is to expedite  disposition  of  cases wliich  do not  require  tlie  services  of  a fact


finder."  George  v. Fabri,  345 s.c. 440, 452 548 S.E.2d  868, 874 (2001).  When  faced


witli  cross  motions  for  sumn'iatay  judgment,  tlie issue before  tlie court  should  be  decided  as


a matter  of  law.  Bucl'ianan  v. Tlie  s.c. Prop.  & Cas. Ins. Guar.  Ass'n,  417 s.c. 562, 566, 790


S.E.2d 783, 785 (Ct.  App.  2016),  affd  as modified  sub nom.  Buchanan  v. s.c. Prop.  & Cas. Ins.


Guar.  ASS'll,  424 s.c. 542,  819 S.E.2d  124  (2018),  citing  Wiegand  v. U.S.  Auto.  Ass'n,  391 s.c.


159,  163,  705 S.E.2d  432,  434  (2011).


III.  THE  CIRCUIT  COURT  CORRECTLY  RULED  THAT  BULL  POINT  SC,  LLC  IS NOT


AND  NEVER  WAS  THE  DECLARANT


Tlie  paities  agree  that  tl'ie language  of  the Declaration  deteimines  who,  if  anyone,  is the


Declarant  of  Bull  Point  Plantation.  The  Declaration  defines  "Declarant"  as follows:


"Declarant"  shall  mean  and refer  to Bull  Point,  LLC  which  has executed  this


Declaration  with  respect  to tl'ie Propeity  and tlie  Additional  Propeity  at the time  of


sucli  transfer  to said  successor-in-title,  or any party  wliich  acquires  said  Declarant's


entire  interest  with  respect  to the Property  and the Additional  Property  at the time


of  sucli  acquisition  pursuant  to Foreclosure  of  a Mortgage  encumbering  said


Declarant's  interest  in  the Property  and the Additional  Propeity.


(R. p. 395).  Accordingly,  to become  tlie  Declarant,  one must  do two  things:  (1)  acquire  Bull  Point,


LLC's  entire  interest  in Bull  Point  Plantation  and (2) do so by foreclosure  of  a mortgage.  As


sliown  in tlie  factual  recitation  above  and as admitted  by Defendants,  Bull  Point  SC, LLC  did  not
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acquire  any  of  tlie  interest  -  let  alone  the entire  interest  (see tlie  following  section)-of  the original


Declarant,  Bull  Point,  LLC  througli  foreclosure.  GACC  acquired  most  of  the interest  of  Bull  Point,


LLC  througli  foreclosure  after  Bull  Point,  LLC  filed  for  bankruptcy  GACC  then  assigned  its


interests  to its affiliate,  DB  Aster,  LLC.  DB  Aster  conveyed  some  propeity  and  then  later  sold  its


remaiiting  interest  to GSI,  LLC  (owned  by Appellant  Gavigan)  at arm's  length  for  $1.2  million.


GSI,  LLC  tlien  assigned  its interests  to Bull  Point  SC, LLC.  Appellant  Gavigan  owns  GSI,  LLC


and  Bull  Point  SC, LLC,  but  neither  were  related  in any  way  to GACC  or DB  Aster.  In fact,  Bull


Point  SC, LLC  litigated  against  DB  Aster  over  tl'ie sale. Bull  Point  SC, LLC  thus  acquired  none


of  its interest  in Bull  Point  Plantation  tluaough  foreclosure  of  a moitgage.  Tliis  fact  alone


disqrialifies  Bull  Point  SC, LLC  as tl'ie Declarant  as defined  in Section  1.01(j)  of  the Declaration.


Additionally,  Bull  Point  SC, LLC  did not acquire  Bull  Point,  LLC's  entire  interest.


Defendants  liave  admitted  tliis  critical  fact. See Appellant's  Brief  at p.8 ("The  original  Declarant,


Bull  Point,  LLC,  lost  most  of  tlieir  interest  -  but  not  tlieir  entire  interest  -  in Bull  Point  in 2012.").


If  any  more  were  needed,  the chain  oftitle  shows  tliat  Appellant  Bull  Point  SC, LLC  did  not  acquire


the entire  interest  of  the  original  Declarant,  Bull  Point,  LLC.  In fact,  it did  not  acquire  the entire


interest  of  tlie  original  Declarant's  successor,  DB  Aster,  LLC.  It did  not  even  acquire  the entire


interest  of  its immediate  predecessor  in title,  GSI,  LLC.  As  noted  above,  DB  Aster  obtained  some,


but  not  all,  of  Declarant  Bull  Point  LLC's  Bull  Point  Plantation  propeity  from  its affiliate,  GACC.


DB  Aster  did  not  sell  that  entire  interest  to GSI,  LLC,  however.  Between  July  2012  and August


21, 2017,  when  it sold  its interest  to GSI,  LLC,  DB  Aster  made  a conveyance  of  property  to the


Association  (R. pp. 310-314).  It  also  sold  at least  five  individual  lots  (R. pp. 316-335).  Therefore,


GSI  did  not  acquire  tlie  entire  former  interest  of  tlie  original  Declarant.  This  fact  too disqualifies


Bull  Point  SC, LLC  as tlie  Declarant  as defined  in Section  1.01(j)  of  the Declaration.
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Tlie  Declaration's  limitation  011 tlie  assigi'u'nent  of  tlie  key  Declarant  rights  is undoubtedly


intentional.  Tlie  original  developer  would  have  expected  to see the  development  of  Bull  Point


Plantation  throrigh  to maturity  and  tl'ien  hand  control  over  to tlie  property  owners.  Yet,  its  lender


would  require  the ability  to acquire  control  of  the development  if  it liad  to foreclose  on its


moitgage.  Tlius,  tlie  Declaration  allows  a foreclosing  lender  -  but  nobody  else  -  to succeed  to the


Declarancy.  Tlie  developer  would  not  liave  wanted  to subject  future  Bull  Point  Plantation  propeity


owners  to wliat  liappened  here,  a real  estate  speculator  seizing  control  of  the propeity  owners'


association  and  using  its  money  to fund  its  development  efforts.


Defendants  attempt  to overcome  tlieir  inability  to meet  the  definition  of  Declarant


contained  in  Section  1.01(j)  of  tlie  Declaration  by  pointing  to other  parts  of  the  Declaration  whicli


make  reference  to tlie  Declarant's  "assigns."  Defendants  argue  that,  because  the Declaration


includes  tlie  word  "assigns"  at various  places,  the Declarant  rights  must  be freely  assignable


despite  wliat  Section  1.01(j)  says.  But  tlie  Declarant  rights  are not  freely  assignable.  They  are


assignable  only  if  tlie  otlier  terms  of  the Declaration  are strictly  complied  with.  "Restrictive


covenants"  are contractual  in nature.  Hoffman  v. Colien,  262 s.c. 71, 75, 202 S.E.2d  363,  365


(1974).  The  language  of  a restrictive  covenant  is to be construed  according  to tlie  plain  and


ordinary  meaning  attributed  to it at tlie  time  of  execution."  Hardy  v. Aiken,  631 S.E.2d  539,  369


s.c. 160 (s.c. 2006).  The transferability  of  Declarant's  rights  depends  on whether  the


Declarations  make  them  transferable.


Higlilands  Prop.  Owners  Ass'n,  Inc.  v. Shumaker  Land,  LLC,  397  s.c. 432,  724  S.E.2d


685 (Ct. App. 2012) is directly on point. Like this case, %  involved a dispute between


property  owners  and  a developer  liinging  on whetlier  tlie  developer  was  in fact  the  Declarant.  In


4 Tlie Declarations  are, of  course, covenants. Tlieir  full  title  is "Declaration  of  Covenants,  Conditions  and Resh'ictions


of  Buil Point  Plantation."
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deciding  tliis  issue,  tlie  Court  of  Appeals  looked  to the  language  of  the association's  declarations


and  tlie  definition  of  "Declarant",  wliicli  was  as follows:


"Declarant"  sliall  mean  and  refer  to HIGHLANDS  DEVELOPMENT  LIMITED


PARTNERSHIP,  or any otlier  person  or entity  who  succeeds  to the title  of


Declarant  to any poition  of  the Properties  by sale or assignment  of  all of  tlie


interests of  tlie Declarant in tlie Propeities, i,f the instruiyzent of  sale or assignment
expressly  so provides....


397  s.c. at 437,  724  S.E.2d  at 687  (emphasis  by  the  Court).  Tlie  developer/putative  Declarant  had


acquired  certain  lots  from  tlie  prior  Declarant  through  a deed  that  did  not  refer  to or assign  the


Declarant  riglits.  Tlie  transfer  of  Declarant  rights  occurred  fouiteen  montlis  later  tlu-ough  a


separate  assigiunent  document.  Tlie  association  members,  pointing  to the  fact  tliat  the  deed  did  not


expressly  provide  for  a transfer  of  Declarant  riglits,  took  tlie  position  that  tl'ie developer/putative


Declarant  was  in  fact  not  the  Declarant  ruider  tlie  definition  in  the  declarations.  Tliis  is exactly  the


situation  liere.  In  applying  the  above  definition,  tlie   Court  recognized  the  issue  as one


of  contract  law:


"Tlie  law  in  this  state  regarding  the  construction  and  intetapretation  of  contracts  is


well  settled."  Conner  v. Alvarez,  285 s.c. 97, 101,  328 S.E.2d  334,  336  (1985).


When  tlie  language  of  a contract  is clear,  explicit,  and  unambiguous,  the  language


of  tlie  contract  alone  determines  tlie  contract's  force  and effect.  Ellie,  Inc.  v.


, 358 s.c. 78, 93, 594 S.E.2d  485,  493 (Ct.  App.  2004).  In addition,


"[w]here  an agreen'ient  is clear  and  capable  of  legal  intetapretation,  tlie  court's  only


function  is to intetapret  its  lawful  meaning,  discover  tlie  intention  of  the  parties  as


found  within  tlie  agreement,  and  give  effect  to it."  Id. (citing  Heins  v. Heins,  344


s.c. 146,  158,  543 S.E.2d  224,  230  (Ct.  App.  2001)).


397  s.c. at 437,  724  S.E.2d  at 687.  In applying  the above  principles,  the Court  first  found  the


definition  of  "Declarant"  to be unambiguous.  The  Court  then  went  on to apply  the definition  of


Declarant,  looking  to tlie  plain  language  of  tlie  definition:


We  find  the  Covenants,  wlien  read  in  their  entirety,  support  a finding  that  Shumaker


LLC  is not  the  Declarant.  As  noted  previously,  Article  I, Section  7 of  the  Covenants


defines  Declarant  as tlie  "HIGHLANDS  DEVELOPMENT  LIMITED


PARTNERSHIP,  or any  other  person  or entity  who  succeeds  to the title  of
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Declarant...  by sale or assigni'nent  of  all of  the interests  of  the Declarant  in the


Propeities, if the instrument of sale or assignment expressly so provides."
[empliasis  by the Court].  HDLP,  as tlie  original  Declarant  under  tlie  Covenants,


conveyed  tlie  propeity  to Sliumaker  on July  28, 2006.  The  deed  to Sliumaker  does


not  reference  any riglits  lield  by HDLP  as Declarant,  nor  does the deed  purport  to


transfer  any of  those  riglits  to Sliumaker.  Because  the deed does not expressly


convey  tlie Declarant's  riglits  to Sliumaker  upon  taking  title  to the seven  lots,


Sl'uunaker  does not qualify  as a Declarant  under  Aiticle  I, Section  7 of  the


Covenants.


397 s.c. at 4:37, 724 S.E.2d  at 688. In  other  words,  tlie  purported  assignee  of  the Declarant  riglits


was not  tlie  Declarant  because  the puiported  assigni'nent  agreement  did  not  meet  the requirements


set out  in tlie  declaration's  definition  of  Declarant.


As tlie %  decision den'ionstrates, under Soutli Carolina law tlie definition of


"Declarant"  must  be strictly  observed  and all requirements  for  transfer  of  Declarant's  rights


complied  witl'i.  In tliis  case, the definition  requires  tliat  a successor:  (1) Acquire  the original


Declarant's  entire  interest  and (2) do so by foreclosure.  The  Appellant  Bull  Point  SC, LLC  did


not  meet  either  of  tliese  requirements.


Returning  to Defendants'  argument  that  tlie  Declaration  allows  for  tlie  Declarant  to have


"assigns,"  Respondents  agree.  Bull  Point,  LLC,  or any other  Declarant,  can have  assigns.  The


Declaration  expressly  identifies  ceitain  riglits  of  the Declarant  that  are freely  assignable.  As  just


one example, Section 3.05 of the Declaration provides that "[dluring  the period that Declarant


owns  any Lot  primarily  for  tlie  purpose  of  sale or has the unexpired  option  to add  the Additional


Propeity  or any poition  thereof  to tlie Development,  Declarant  shall  have an alienable  and


transferable right and easement on, over, through, under, and across the Common Areas for  the


puipose qf  construction Dwellings  and other iinprovements (R. p. 401)  (emphasis  added).


See also Section  3.07  (easements  for  utilities);  Section  3.09  (maintenance  of  signs,  sales offices,


construction  offices,  etc.);  Section  3.11 (maintenance  easement);  and Section  3.12  (enviroiunental
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easen'ient);  (R. pp. 402-404).  Some Declarant  rights,  wliich  are not at issue in this case,


unqriestionably  are assignable  by the Declaration's  express  terms.  But  the Declaration  does not


permit  assigrunent  of  tlie  riglits  tl'iat are at issue in this  case, including  the right  to amend  tlie


Declaration  and the rigl'it  to appoint  tlie  directors  of  tlie  Association.  Only  tlie  Declarant  can


exercise  tliese  riglits,  and only  if  it meets  the Declaration's  definition  of  Declarant.


Defendants  argue that Higlilands  Prop.  Owners  Ass'n  v.  Sliumaker  Land,  LLC,  is


inapplicable  becarise  tlie  definition  of  "Declarant"  is different  from  this  case. While  that  is correct,


tlie  relevant  principle  from  the liolding  of   is that  one caiuiot  be a Declarant  unless  one


meets  tlie  definition  of  tlie Declarant  contained  in the governing  documents,  whatever  that


definition  may  be.  Just  like  the purpoited  declarant  in , Bull  Point  SC, LLC  does not


meet  tlie  definition  of  a Declarant,  so it is not  and lias never  been  the Declarant.


Instead  of  , Defendants  believe  Cullen  v. McNeal,  390 s.c. 470,  483,  702 S.E.2d


378,  385 (s.c.  App.  2010),  cert. disinissed  as improvidently  granted,  411 s.c. 270,  768 S.E.2d


401 (2015)  is controlling  because  it permitted  assigni'nent  of  declarant's  rights.  Tliat  decision  is


entirely consistent with ff,  liowever.  In Cullen, as it did in , the Court of


Appeals  looked  to tlie definition  of  declarant  (or "developer"  in tliat  case) contained  in the


declarations.  In Cullen  tlie definition  of  developer  recognized  two different  ways  that  the


developer's  riglits  could  be transferred.  Tlie  definition  of  developer  included  eitlier  a successor-


in-title  or a successor-in-interest  to tlie  original  developer.  The  Court  of  Appeals  held  tliat  the


putative  developer  qualified  under  the declaration's  definition  of  developer  even  though  it  was  not


tlie  successor-in-title,  because  it was the successor-in-interest  by assignment.  By contrast,  the


Declaration  in tl'iis case provides  only  one way  for  a successor  to acquire  the Declarant's  rights,


and  Bull  Point  SC LLC  did  not  acquire  tlie  riglits  that  way.  The  definition  requires  that  a successor
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acquire  the original  Declarant's  entire  interest  by foreclosure.  The  Appellant  Bull  Point  SC, LLC


does  not  n'ieet  this  requirement.


Even  if  the Declaration  was  ambiguous  -  which  it  isn't  -  the circuit  couit  would  have  been


right  to constrrie  it in favor  of  tlie liomeowners,  since the Declaration  comprises  restrictive


covenants  burdening  tlie  Association's  members'  propeities.  "A  restriction  on the use of  propeity


nuist  be created  in express  terms  or by plain  and uiu'nistakable  implication,  Edwards  v. Surratt,


228 s.c. 512,  90 S.E.2d  906 (1956),  and all  sucli  restrictions  are to be strictly  construed,  with  all


doubts  resolved  in favor  of  tlie  free  use of  tlie  property.  Davey  v. Artistic  Builders,  Inc.,  263 s.c.


431,  211 S.E.2d  235 (1975))."  Hamilton  v. CCM  Inc. 263 S.E.2d  378,  274 s.c. 152 (1980).  It


would  be odd  indeed  for  governing  documents  to allow  an outside  investor  to seize  control  of  a


more  tl'ian  twenty-year  old  propeity  owners'  association  to the detriment  of  tlie  liomeowners  who


liad  built  a mature,  financially  self-sufficient  residential  community.


Next,  Defendants  contend  tliat  Plaintiffs  should  be estopped  to deny  that  Bull  Point  SC,


LLC  is tlie  Declarant  because  some  of  the Plaintiffs  submitted  affidavits  in this  case in  which  tliey


refertoBullPointSC,LLCastlieDeclarant.  Theseaffidavitsarenotinconsistentwitlitheposition


tlie  Plaintiffs  l'iave  taken  from  the outset  of  this litigation.  In the original  Complaint  filed  on


December  3, 2018  -  before  tlie  affidavits  were  submitted  -  the Respondents  alleged,  at paragraph


3, "Bull  Point  SC,  LLC  ('Declarant')  is a separate  Limited  Liability  Company  incorporated  under


tlie  laws  of  Soutli  Carolina  and is currently  the purported  declarant  of  the Bull  Point  Plantation


(althorigli  it does  not  meet  the definition  of  Declarant  under  the Declarations)."  The affidavits'


references  to Bull  Point  SC, LLC  as tlie  Declarant  are consistent  witli  the Plaintiffs'  contention  in


tliis  case that  Bull  Point  SC, LLC  was claiming  to be the Declarant.
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Plaintiffs  also point  to various  past  meeting  minutes  and otlier  documents  in wliicli  some


of  tlie  Plaintiffs  referred  to tl'ie assignment  of  tlie  Declarant's  rights.  However,  those  references


were  to DB  Aster,  not  to Bull  Point  SC, LLC.  DB  Aster  acted  as the Declarant  and  was  recognized


as sucli.  Tlie  question  wliether  DB  Aster  was actually  the Declarant  is not  before  the court.


Finally,  Defendants  argue  that  because  some of  the Plaintiffs,  tl'u-ough  another  entity,


Huspali  Propeities,  LLC,  in the past  attempted  to purcl'iase  the Declarant  rights  from  Bull  Point,


LLC,  Plaintiffs  must  agree  tliat  the riglits  were  and are assignable.  It is true  tliat  in the wake  of


Bull  Point  LLC's  baiiuptcy,  a number  of  Bull  Point  Plantation  homeowners,  including  some  of


the Plaintiffs  herein,  investigated  options  for  protecting  the development  from  any  developer  who


miglit  not  l'iave  tlie  community's  best  interests  in  mind.  One  of  tlie  options  tliey  considered  was  to


attempt  to purcliase  the Declarant's  riglits.  However,  they  never  actually  attempted  to do so, and


tl'iey do not  allege  in this  litigation  that  they  could  have done so. Their  past  exploration  of  the


feasibility  of  acquiring  tlie  Declarant  rights  sliould  not  estop  them  and the otlier  Plaintiffs  from


requiring  Defendants  to comply  witli  the Declaration.


Defendants  also claim  that Bull  Point  SC, LLC  must  be the Declarant  because  the


Seventeentli  Amendment  to the Declaration  identifies  GSI, LLC  as the Declarant  and the


Eigliteentli  Amendment  memorializes  tlie  prirported  assignment  of  Declarant  riglits  from  GSI  to


Bull  Point  SC, LLC.  This  argument  is circular,  as these amendments  were  made  by Defendants


GSI  and Bull  Point  SC, LLC,  who  claimed  to be the Declarants  at the  time.  They  do not  cure  either


entities'  failure  to meet  the definition  of  Declarant.


Tliis  appeal  concerns  the  assignability  of  the  Declarant's  control  riglits,  including  the  rights


to appoint  the directors  of  the Association  and to amend  the Declaration.  It is these  rights  that


confer  control  over  tlie  Association  and its money.  Tlie  appeal  does  not  concerii  the assignability
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of  Declarant  rights  sucli  as access easements  appuitenant  to real  property.  As noted  above,  the


Declaration's  lin'iitation  on assignability  of  Declarant's  control  rights  is not  a mere  technicality  but


was obviorisly  intentional  on the pait  of  the original  developer.  The developer  clearly  did  not


ixitend  for  the Declarant's  rights  to be bouglit  and sold  as a commodity,  wliich  would  tl'ireaten  the


very  integrity  of  tlie  Bull  Point  Plantation  community.  Indeed,  the actions  of  Plaintiffs  alleged  in


tlie An'iended  Complaint  would  exemplify  the  adverse  consequences  of  freely  assignable


Declarant's  rights.


For  the foregoing  reasons,  Respondents  request  tliat  this  Court  affiii'n  the circuit  court's


ruling  tliat  Appellant  Bull  Point  SC, LLC  is not and never  was the Declarant  of  Bull  Point


Plantation.


IV. THE  CIRCUIT  COURT  CORRECTLY  RULED  THAT,  REGARDLESS  OF WHO  THE


DECLARANT  IS, THE  Assocxmor'q's  MEMBERS  HAVE  ALWAYS  HAD  THE  SOLE


AUTHORITY  TO  ELECT  ITS BOARD  OF  DIRECTORS


Even  if  Appellant  Bull  Point  SC, LLC  were  the Declarant,  it does not  have  the power  to


appoint  tlie  Association's  Board  of  Directors  even  though  the  Declaration  appears  at first  blush  to


give  it tliat  right.  Tliat  autl'iority  is exclusively  held  by tlie  Association's  members.


The  South  Carolina  Nonprofit  Corporations  Act  of  1994  s.c. Code  Ann  §33-31-10  et seq


(tlie  "Act")  governs  mutual  benefit  corporations  including  tlie Association.  The Declaration


provides  -  as it must-tliat  South  Carolina  law  governs  any  conflicts  in its  interpretation.  The  Act


in turn  resolves  conflicts  among  governing  documents  in favor  of  the articles  of  incorporation.


Section  33-31-206  provides:


(a) Tlie  incorporators  or board  of  directors  of  a corporation  shall  adopt  bylaws  for


the corporation.


(b)  Tlie  bylaws  may  contain  any  provision  for  regulating  and managing  the affairs


of tlie corporation that is not inconsistent with law or the artides of  incorporation.


Tlie  Code  defines  "bylaws"  as any governing  document  other  than  the articles  of  incorporation:
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"Bylaws'  means  tlie  code  or codes  of  rules,  other  than  tlie  aiticles,  adopted  pursuant  to tl'iis  chapter


for  the regulation  or management  of  tlie  affairs  ofthe  corporation  irrespective  ofthe  name  or  names


by which  the rules are designated."  s.c. Code Ai'ui.  §33-31-104(4). The  Official  Comments  to


§33-31-104  state, "Tlie  term  'bylaws'  has a paiticularly  expansive  definition.  Tlie  terin  refers  to


the code or codes  of  rules,  other  tlian  tlie aiticles,  adopted  for  regulation  or management  of


corporate  affairs  regardless  of  the name  by wliich  such rules  are designated."  Accordingly,  Bull


Point's  Declaration  is one  of  its "bylaws"  for  purposes  of  the Act.  The  Act  allows  the Declarations


to contain  any  provision  for  tlie  operation  of  the Association  tliat  does  not  conflict  with  tlie  law  or


witli  the Aiticles  of  Incorporation.


Tlie  Bull  Point  Plantation  Declaration  conflicts  witli  the Aiticles  of  Incorporation  in one


ut'ipoitant  respect.  Tlie  Aiticles  of  Incorporation  provide  for  tlie  election  of  the Board  members


by tlie  members  of  the Association,  whereas  tl'ie Declaration  purpoits  to allow  the Declarant,


during  the term  of  tlie  Declarancy,  to appoint  and remove  the members  of  the Board.  As  shown


ixi tlie statement  of  Facts  above,  the Association's  Aiticles  of  Incorporation  provide  tliat  its


n'iembers  shall  elect  its Board  of  Directors:


At  the first  annual  meeting,  the members  shall  elect  one (1) Director  for  a term  of


one (l)  year,  one Director  for  a term  of  two  (2) years  and one (1) Director  for  a


term  of  tl'iree  (3)  years.  At  each  ai'inrial  meeting  tl'iereafter,  the members  shall  elect


one (1) Director  for  a term  of  one (1) year.


This  provision  is inconsistent  with  tlie  Declaratioi'i/Bylaws,  which  purpoit  to allow  the Declarant


to appoint  and remove  members  of  the Board  of  Directors:


NOTWITHST  ANDING  ANY  OTHER  LANGUAGE  OR  PROVISION  TO THE


CONTRARY  IN  THIS  DECLARATION,  IN  THE  ARTICLES  OF


INCORPORATION,  OR  IN  THE  BY-LAWS  OF  THE  ASSOCIATION,  Declarant


hereby  retains  to rigl'it  to appoint  and  remove  any  member  or members  of  the Board


of  Directors  of  tlie  Association  by  and for  the term  set forth  in Section  8.01 hereof.
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(capitalization  in original).  However,  tlie  Declaratioi'i/Bylaws  also  (in  addition  to the  Act  itself),


provides  tliat  tlie  Act  takes  precedence  in  tlie  event  of  a conflict  among  the  governing  documents:


Iuties  and  Powers.  Tlie  duties  and powers  of  the Association  shall  be tliose  set


foitl'i  in  tl'ie  provisions  of tlie  Soutli  Carolina  Code  relating  to  non-profit


cotaporations,  this  Declaration,  tlie  By-Laws,  and  the  Articles,  together  with  those


reasonably  implied  to effect  tlie  purposes  of  tlie  Association;  provided,  liowever,


tliat  if  there  are conflicts  or inconsistencies  among  tlie  South  Carolina  Code,  this


Declaration, tlie By-Laws, or tlie Aiticles, the provisions of  the South Carolina
Code,  this  Declaratiotz,  the By-Laxis  and  the  Artides,  in that  order,  shall  prevail,


and  each  Owner  of  a Lot  or  Dwelling  by  acceptance  of  a deed  or other  conveyance


tliereof,  covenants  to vote  in favor  of  sucli  amendments  as will  remove  sucli


conflicts  or  inconsistencies.


(empliasis  added).  Tlius,  tlie  Declaration  expressly  conforins  itself  to the  Act,  wliich  expressly


conforms  tlie  Declaration  to tlie  Articles  of  Incotaporation.  The Board  of  Directors  of  the


Association  must  tl'ierefore  be elected  by  the  members,  not  appointed  by  the  Declarant.5


Defendants  attempt  to avoid  this  result  by  claiming  tliat  the  Declaration  and  the  Aiticles  of


Incotaporation  are the same  document  and, therefore,  tlie  provision  in the Declaration  which


conflicts  witli  the Articles  should  prevail.  The  full  text  of  tl'ie  provision  of  the  Articles  to which


Defendants  cite  is from  Paragraph  3(a),  which  states:


3. Tlie  Association  does  not  contemplate  pecuniary  gain  or  profit  to the  members


tliereof,  and the specific  performance  for  which  it is formed  is to provide  for


n'iaintenance,  preservation  and architectural  control  of  the residence  lots  and


coi'nunon  area  witliin  that  ceitain  tract  of  property  known  as the  Bull  Point  Propeity,


and to promote  tl'ie  liealtli,  safety  and welfare  of  tlie  residents  within  the above-


5Tl'ieActelsewhereprotectstlierightsofmemberstoelecttheirBoardmembers.  Section33-31-


804 states,  "(a)  If  the corporation  has n'iembers  entitled  to vote  for  directors,  all  the directors,


except  the  initial  directors,  must  be elected  at tlie  first  annual  meeting  of  members,  and  at each


annual ineeting thereafter, unless tlie articles or bylaws provide some other time or method of
election,  or  provide  that  some  of  tlie  directors  are appointed  by  some  other  person  or  designated."


(empliasis  added).
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described  propeity,  and any additions  thereto  as may  liereafter  be brought  within
tlie  jurisdiction  of  tliis  Association  for  tlie  purpose  of:


(a) exercise  all  of  tlie  powers  and privileges  and to perform  all  of  the duties
and obligations  of  the  Association  as set foitli  in  the [Declaration]  applicable  to the
propeity  recorded  or to be recorded  in the RMC  Office  for  Beaufoit  County  and as
tl'ie same  may  be amended  from  time  to time  as herein  provided,  said  Declaration
being  incorporated  lierein  as if  set forth  verbatim.


(R. p. 241).  True,  tlie  Aiticles  do incorporate  tlie  Declaration,  but  the context  sliows  tliat  they  do


so to expand  on tlie  powers  and duties  tliat  the Association  has, not  to limit  the powers  otherwise


given  to tlie  Association  in the Articles  (i.e.  to elect  the  Board  of  Directors).  In any event,  even


witl'i  the Declaration  being  incorporated  in the Aiticles,  there  still  exist  botl'i  the Articles  and tlie


Declaration,  wliicli  liave  conflicting  provisions.  According  to the Act  and  the Declaration  itself,


tlie conflicting  provision  from  the Aaticles  controls.  See also  Centex/Worthgroup,  LLC  v.


Worthgrorip  Arcliitects,  L.P.,  365 P.3d  37 (N.M.  App.  2015):  Periay v. United  States,  146 F.2d 398


(5tli  Cir.  1945)  ("We  reaffirm  here  what  we  there  decided,  that  while  a reference  in  a subcontract


to tlie  provisions,  plans  and specifications  of  a general  contract  imports  them  into  the subcontract


wliere  not  inconsistent  with  its terms,  it is quite  well  settled  that  such  a reference  is not  effective


beyond  tliis,  and  that  if  tlie  subcontract  contains  words  of  definite  limitation,  they  will  be given


effect  and the reference  limited  accordingly.").


Accordingly,  tlie  circuit  court  correctly  rule  that  Defendants'  purported  appointment  of  the


Board  of  Directors  was  a nullity  and the  actions  of  the illegally  appointed  Board are nullities.


V. THE  INJUNCTIVE  RELIEF  THE  CIRCUIT  COURT  GRANTED  WAS  APPROPRIATE  AND
NECESSARY  TO EFFECT  THE COURT'S  DECLARATORY  JUDGMENT


Finally,  Defendants  complain  that  the circuit  court's  order  was  procedurally  inappropriate


in  that  it granted  relief  that  was not  requested  in the motion  and did not provide Defendants an


oppoitunitytobelieard.  Tl'ieinjunctivereliefthattliecircuitcourtorderedisnomorefar-reaching
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than  tl'ie declaratoiy  relief  tliat  Plaintiffs  requested  and tlie  circuit  couit  granted.  The  circuit  couit


granted  no relief  tliat  is not  prayed  for  in tlie  Amended  Complaint.  Plaintiffs'  Motion  for  Partial


Summary  Judgment  did not specify  the relief  requested,  but  rather  simply  moved  for  partial


sun'imary  judgment.  Respondents'  Memorandum  in  Support  of  their  Motion  specifically  asked  for


tlie  Couit  to find  tliat  "Bull  Point  SC, LLC  is not  the Declarant  and therefore  cannot  exercise  the


Declarant's  riglits  and the actions  taken  by the [Respondents]  as putative  Declarant  are invalid."


In the  alternative,  it asked  tlie  circuit  couit  to find  that  even  if  Bull  Point  SC, LLC  is the  Declarant,


"tlie  South  Carolina  Nonprofit  Corporations  Act  and the Bull  Point  Plantation  governing


documents  provide  tliat  tlie members  of  tlie  Association  are entitled  to elect  the Association's


Board  of  Directors,  rather  than tlie Directors  being  appointed  by tlie Declarant  and that an


immediate  election  be held  in  tliis  regard."  (R. p. 221).  Tlie  motion  thus  specifically  asked  for  tlie


circuit  couit's  determinations  that  Appellant  Bull  Point  SC, LLC  is not  tlie Declarant,  that  its


actions  taken  as putative  Declarant  are invalid,  tliat  the members  of  the Association  are entitled  to


elect  the Board,  and that  an immediate  election  should  be held. The  circuit  court's  findings  that


indeed  Appellant  Bull  Point  SC, LLC  was not  and is not  the Declarant,  that  its actions  taken  as


putative  Declarant  are invalid,  that  the  members  of  the  Association  are entitled  to elect  the Board,


and  tliat  an election  should  be held,  required  a consonant  order  that  Appellant  Bull  Point  SC, LLC


cease exercising  the rights  of  the Declarant  and that  the other  Defendants  cease acting  as the


Declarant-appointed  Board.  In  fact,  it  is quite  cynical  for  Defendants  even  to complain  about  being


required  to lionor  the court's  declaratory  judgment.


It would  liave  been a gross  disservice  to the parties,  to all the residents  of  Bull  Point


Plantation,  and to those  doing  business  witli  the Association  to leave  any doubt  about  who  is in


charge.  They  are all  entitled  to a measure  of  stability  in their  lives,  and  the circuit  court's  Order
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provides  tliat.  The  inclusion  of  injunctive  relief  in  the  circuit  couit's  order  is appropriate,  in  that  it


does  no more  than  give  effect  to its declaration  of  the  riglits  of  tlie  parties.


CONCLUSION


For  tlie  reasons  stated  above,  Respondents  reqriest  that  the Coint  affirm  the circuit  court's


order.


M.  Dawes  ke, Jr.


Jeffrey  M.  Bogdan


Bainwell  Whaley  Patterson  &  Helms,  LLC


P. 0.  Drawer  H


Dated:  September  2, 2020


Cliarleston,  Soutli  Carolir>a


Charleston,  SC 29402


(843)  577-7700


Attorneys  for  Respondents
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THE STATE OF SOUTH CAROLINA


In  the Couit  of  Appeals


APPEAL  FROM BEAUFORT  COUNTY


Couit  of  Common  Pleas


Honorable  Carmen  Mullen,  Circuit  Couit  Judge


Appellate  Case No.  2019-002038


Jon H. Attridge  and Janet  L. Attridge,  Robeit  W. Bankov,  Virginia  J. Bankov,  Tom  Bolton,  Guy


I. Collier,  Nancy  L. Collier,  Richard  Jay Coleman,  Marlene  Coleman,  Russell  G. Dimke,  Sandra


A. Dimke,  Jat'nes G. Goodwin,  Jr., Carol  A. Goodwin,  George  J. Lovett,  Wilna  W. Lovett,  Peter


Marzluff,  Deborah  C. Marzluff,  Gaiy  Okey,  Nancy  Okey,  Michael  Pellecchia,  Janice  S. Pellecchia,


Frai*  H. Robeits,  Sr., Richard  Swilpa,  Michele  Gallant,  Phyllis  K.  Kaupp-Seas,  Robert  P. Brendza


and  Robiri  E. Brendza  individually  and in  tlieir  derivative  capacity  on behalf  of  Bull  Point  Property


Owners  Association,  Inc.


Respondents,


V.


The  Board  of  Directors  of  Bull  Point  Plantation  Property  Owners  Association,  Inc.;  Bull  Point


Plantation  Propeity  Owners  Association,  Inc.;  Bull  Point  SC, LLC;  William  E. Gavigan;  Micliael


Carey;  Christopher  J. Quick;  James  Riordan;  DB  Aster,  LLC;  and GSI,  LLC,


Defendants/Counterclaimants,


Of  wliicli  Bull  Point  SC,  LLC;  William  E. Gavigan;  Michael  Carey;  Christopher  J. Quick;  James


Riordan;  and GSI,  LLC  are


. Appellants,


And


Bull  Point,  SC, LLC  and  William  E. Gavigan,


Third-Party  Plaintiffs/Appellants,


V.


Josepli  P. D'Ambrosio,  Mary  D'Ambrosio,  Michael  Powers,  Harriet  Bosiack,  Robeit  Wolfson,


James Hayes,  Steve  Andrews,  Ron  Lambe,  Dave  Prezvys,  Rivers  Reach  at Pocotaligo,  LLC,


Rivers  Reach  Realty,  LLC  and Jol'in  Does  1-10,


.Third-Party  Defendants.
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PROOF  OF SERVICE


I ceitify  tliat  I liave  served  the Final  Brief  of  Respondents  on the above-referenced


Appellant  by  depositing  a copy  of  it in  the  United  States  Mail,  postage  prepaid,  on September  2,


2020,  addressed  to them  as follows:


Eugene  H. Mattliews


Ricliardson  Plowden  &  Robinson,  P.A.


p.o.  Drawer  7788


Coluinbia,  SC 29202


S. Jaliue  Moore


Bryan  Letteer


E. Hood  Dawson


Moore  Taylor  Law  Finn


1700  Sunset  Boulevard


West  Colui'nbia,  SC 29169


BARNWELL  WHALEY  PATTERSON  &  HELMS.  LLC


M.  Dake,  Jr.,  Esq.


Jeffrey  M.  Bogdan,  Esq.


p.o.  Drawer  H


Charleston.  SC 29402


(843)  577-7700


Attorneys  for  Respondents
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THE STATE OF SOUTH CAROLINA


In tlie  Couit  of  Appeals


APPEAL  FROM BEAUFORT  COUNTY


Court  of  Common  Pleas


Honorable  Carmen  Mullen,  Circuit  Court  Judge


Appellate  Case No.  2019-002038


JOII H. Attridge  and Janet  L. Attridge,  Robert  W. Bankov,  Virginia  J. Bai'ikov,  Tom  Bolton,  Guy


I. Collier,  Nancy  L. Collier,  Richard  Jay Coleman,  Marlene  Coleman,  Russell  G. Dimke,  Sandra


A. Dimke,  James  G. Goodwin,  Jr., Carol  A. Goodwin,  George  J. Lovett,  Wilna  W. Lovett,  Peter


Marzluff,  Deboral'i  C. Marzluff,  Gary  Okey,  Nancy  Okey,  Michael  Pellecchia,  Janice  S. Pellecchia,


Frank  H. Robeits,  Sr.,  Richard  Swilpa,  Micliele  Gallant,  Phyllis  K. Kaupp-Seas,  Robert  P. Brendza


and  Robin  E. Brendza  individually  and  in  their  derivative  capacity  on behalf  of  Bull  Point  Property


Owners  Association,  Inc.


. Respondents,


V.


Tlie  Board  of  Directors  of  Bull  Point  Plantation  Property  Owners  Association,  Inc.;  Bull  Point


Plantation  Property  Owners  Association,  Inc.;  Bull  Point  SC, LLC;  William  E. Gavigan;  Michael


Carey;  Christoplier  J. Quick;  James  Riordan;  DB  Aster,  LLC;  and  GSI,  LLC,


Defendants/Counterclaimants,


Of  whicli  Bull  Point  SC, LLC;  William  E. Gavigan;  Michael  Carey;  Christopher  J. Quick;  James


Riordan;  and GSI,  LLC  are


. Appellants,


And


Bull  Point,  SC, LLC  and  William  E. Gavigan,


..Third-Party  Plaintiffs/Appellants,


V.


Josepli  P. D'Ainbrosio,  Mary  D'Ambrosio,  Michael  Powers,  Harriet  Bosiack,  Robert  Wolfson,


James  Hayes,  Steve  Andrews,  Ron  Lambe,  Dave  Prezvys,  Rivers  Reach  at Pocotaligo,  LLC,


Rivers  Reacli  Realty,  LLC  and John  Does  1-10,


Third-Party  Defendants.
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RULE  211  CERTIFICATE


I liereby  ceitify  tliat  this  Final  Brief  of  Respondents  complies  with  Rule  211(b),  S.C.A.C.R.


BARNWELL  WHALEY  PATTERSON  &  HELMS,  LLC


Jeffrey  M.  Bogdan,  Esq.


p.o.  Drawer  H


Charleston,  SC 29402


(843)  577-7700


Attorneys  for  Respondents
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