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STATE OF SOUTH CAROLINA

COUNTY OF BARNWELL

rN THE COURT OF COMMON PLEAS

. . Lorinda A. Robinson, et al vs. SC Department of Employment & Work Force

mDGMENT IN A CIVIL CASE

CASE NO: 2013CPO600059

CHECK ONE:

€ JURY VERDICT, This action came before the court for a trial by jury. The issues have been tried and a verdict
rendered.

[] DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been vied or heard and
a decision rendered.

% [1 ACTION DrSMiSSED (CHECKREASON): [3 Rule 12(b), SCRCP;

SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); g other:

I

0 ACTION STRICKEN (cmcxwmorq: 0 Rule 40(j) SCRCP; 0 Bankruptcy:

if

[]Other:
0Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award;

l
0 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[)Affimied; [lReversed; [lRemanded;

?l [0 0ther:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOT[FYrNG LOWER COURT, TRIBUNAL, OR
l..!

+i:t

ADMn%JJSTRATrVE AOENCY OF THE CIRCUIT (,OURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [gSee attached order; []Statement of Judgment by the Court:

l

i:l
.1

Order Certtfying Class
::l

i?l! Dated at Barnwell, South Carolina, this 29th day of April, 2016.
Court Reporter: 5// ? P) ??

I-

PRESIDING JUDGE - Do7et A. Earl7, III
This judgment was entered on the 5th day of May, 2016, and a copy mailed first class this ] 1th day of May, 20 l 6,

i"x
W

to attorneys of record or to parties (when appearing pro se) as follows:

See Attached List of Attorneys
ATTORNEY(S) FOR THE PLAINTIFF(S) ?RNEY(S) FOR THE DEFENDANT(S)

/,.-

7

Constance B. Mansfield - Deputy clerk (Wcourt-

J"),ECEr!'B?
APR O 8 2al9

SC COurf u" i r"ii'itOnf A. ri n c>ra i e
6i'(.4!J

[1 Rule 41(a),

CPFORM4M
SCCA SCRCP Form 4 Revised 06/2008
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Aff<)RNEYS FOR ROBINSON VS. SC DEPT OF EMPLOYMENT AND WORK FORCE

C. BR:ADLEY HUTTO
PO BOX 1084

ORANGEBURG, SC 29115

DANIEL W. WILLIAMS
BEDINGFIELD & WILLIAMS
PO BOX 616

BARNWELL, SC 29812
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ALEXANDER D. PATERRA
104 S. CALHOUN ST.
GREENVI!LE, SC 29601

STEPHEN R. SUGGS

PO BOX 7187

COLUMBIA, SC 29202

KENNETH WOODINGTON
PO BOX 8568

COLUMBIA, SC 29202-8568
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STATE OF SOUTI-I CAROLTNA )
)

COUNTY OF BARNWELL )
)

1,OR?NDA ROBINSON, ELAJNE NIX, )
ARCHIE PATTERSON A'ND TAM? ) CIV?L ACTION NO.: 2013-CP-06-059
BOLLERMAN, )

PLAINnFFS,

V.

SOUTHCAROLINADEl'ARTMEN'l' ) . -?-- e:'jw '?
OFEMPLOYMENT&WOR)CFORCE, ) A.'.7G3p.'?',:l to-'2 w B

1 i') u

DEFENDANT.

Nained Plaiiitiffs seek certificalioii of a class of ii'idiiiiduals who were wroiigfull)i denied

uneinp?oymenl insurance benefits by the South Carolina Departinent of Employinent arid

Workforce (hereinafter referred to as "SCDEW?). SCDEW is a State Agency charged by the

South Carolina Legis?ature with the duty of processing unemployment claims in accordance uiith

t?ie Laws of this State. A hearing was iicld in this malter on Jamiai'y 11, 2016. After arguments

and review of briefs, affidavits, and other evidence presented, this Motion is granted.

Plaintiffs assert as of August 6, 2012, SCDEW. without first promulgating regulations,

began to require claimants to file at Ieas( one online application seekiiig employment. The

nairied Plainliffs were denied benefits because of their inability or f'ailure to properly apply

online for employment. Plaiiitiffs assert lhat SCDEW is required by Statute to implement

regulations to establish policies to pay claims for unemployment benefIts in particular s.c. Code

Ann. §4 l-27-510, §4 ]-35-610, and § ]-23- 10 et. seq. A?tematiiie?y, plaintiffs asserl lhe new

policy constitutes a bindiiig norm wliicli musl be imp?emented by regu?ation.

Named Plaintiffs define the c?ass as all persons who are cilizens and residents of So?itli

JN THE COURT OF COMMON PLEAS
SECOND JUD?CIAL CJRCUIT
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Carolina who are eligib)e for unemployment insurance (UI) benefits but have not received

payment because of procedures and policies required of' c]ass members by Defendant to make an

online application for work as a prerequisite to his/her c?aim for benefits, this po)icy having not

been promulgated as a regulation as mandated by statute. After applying a vigorous analysis of

a)) five prerequisites for class certification as required by Gardiier st Soulh Carolina

Depwtmenl oJRevenue, s 77 S.E.2d ] 90 (s.c. 2003), ] find tha'i the five (5) prerequisites for

class certification have been met.

PREREQUISITES FOR CLASS CERT?FJCATION

This action has been brought and may be maintained as a class action pursuant to Rule

23(a) of the Soutli Carolina Rules of Civil Procedure. Under South Caro?ina Ru?es of Civil

Procedure 23(n), the proponent of the Class must show:

(l) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class, (3) the claims
or defenses of the representative parties are typical of the claims or defenses
of the class, (4) the representative parties will fairly and adequately protect
the interests of the class, and (5) in cases in which the relief primariJy
sought is not injunctive or declaratory with respect to the class as a whole,
the amount in controversy exceeds one hundred doHars for each member
of the c)ass.

Rule 23(a) SCRCP.

Class actions are fovored in South Carolina. Grazia v. Soulh Carolina .Stme Plabvering,

I,LC, 390 s.c. 562, s 77, 703 S.E.2d ] 97, 204 (20?0). Tlie South Carolina Supreme Court has

recognized and endorsed an expansive view and treatment of c?ass actions. Litllefield v. S.C.

Forestty Conw 'ri, 33 7 s.c. 348, 523 S.E.2d 78] (2000) ("By omitting the additional

requirements [of 23(b) from the Federal Rules of Civil Procedure?, Rule 23, SCRCP, endorses a

more expansive view of class action availabili ty than its federal counterparl."); see also Grazia,
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id. Suits commonly involving large numbers of p)aintiffs, each svith a small individual claim,

who, without the class action device, might have no practical recourse due to the high costs

obligation, are appropriate for class prosec?ition. See S.C. Nal '/ Bank iy. Slone, ] 39 F.R.D. 325,

328 (D.S.C. 199?). In addition, ?[tlhe class-action device saves the resources of both the courts

and the parties by permitting :?si issue potentially affecting every class member to be litigated in
0

an economica? fashion under Ru?e 23." Grazia, 390 s.c. at 576, 703 S.E.2d at 204 (quoting

calgfano, 442 u.s. at 701).

The court has wide discretion in certifying a class action. Waller i>. Seabrook Island

Prop. OwnersAss 'n, 388 S.E.2d 799, 801 (s.c. 1990). The focus for class certification is

simply whether the prerequisites of Rule 23 have been met. l'illey s: Jrzceseller CO}7)., 508

S.E.2d 16, 2 I (1998) (a court may not Jook to the merits when determining class certification).

1. Tlie Proposed Class is so Numerous that Joinder or All Members is
'impracticable.

"Tl'iere is no requiremenl . . . that at the pJeading stage of the case either t?ie exact

number of persons comprising the class be specified or the class members be identified.?

McGann st A4uiigo, 287 s.c. 561, 570, 340 S.E.2d l 54, 159 (Ct. App. J986) (citation omitted). A

"fluid, changing membership . . . does not render the class action device unsuitable.? Id. There

is no ?magic number? necessary to establish numerosity. See Green sr Camhen, 379 F.Supp.

36], 371-72 (D.S.C. 1974).

In Pope sr Heritage Coninnmilies, /l?C., 395 s.c. 404, 717 S.E.2d 765 (Ct. App.

20? ] ), the South Carolina Court of Appea1s cipheld certification of a c?ass of 228 persons. Based

upon t}ie Affidavit of John Mattliews, this class may very welJ consist of over 60,000 people

whose unernploymeiit benefits were denied. SCDEW employee, Kevin Cummings, in his

October 27, 2014 deposition, indicates approximately 50,000 persons were denied benefits

4/,,%? 3
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because of a failure to comply with the on-line work searcJi requirement and these persons

i'iave not exhausted their benems. Defendant, iii its Memorandum against c?ass cerlification,

notes "that there is a Iarge number of persons who have had claims stopped for a week or more

because of failure to comply with the on?ine work search requirement." Using Mr. Cummings

estimations, the numerosity prerequisite is clearly satisfied.

Z. There are Questions of Law or Fact Common to the Class.

The Class has common c1uestions of ?aw or fact as a result of the Defendant's policy; that

is, the members of the class al] nave had their statutory benefits reduced or suspended because of .

the policy. Rule 23(a)(2) requires a showing of the existence of "questions of Jaw or fact

common to the cl.ass." The Sout)i Carolina Supreme Couit has provided guidance in this

anal ysis. In Gardner 1.! .S'ol///? Caroliw Departmenl of Revenste, 517 S.E.2d 190 (s.c. 2003), the

Court stated that:

To estabiish commonality, a party must show that "there are
questions oflaw or fact common to the class." Rule 23, SCRCP.
I-n practical terms this means the parLy must articulate the
pyie}pnr.p riF'!.ionifir.ant common? leaal? or factua? issues" whichexi'stence of "significant common, legal, or factua? issues"
bind the proposed c)ass together. Boggs sr DisiestedAtomic C?/7).,
lzH F,R.D. 58, 64 (S.D. Oliio 199]),

Critically, "not every issue in the case must be common to all class
memberffi.? O'Coinnoi- v. Boeing Noiili Arner., 7/7C., 184 F.R.D. 3 1 1,
329 (C.D.Ca?. 1998). Commonality is met on]y where the class
shares a determinative issue. See Stolf 1). Haworth, 916 F.2d 134,
?45 (4th Cir. 1990) ("certification is proper only when a
detemiiiiative critical issue overshadows all other issues ....").

ld. at 200-O ] .

In the present case, the Class Members share a common determinative issue. Each

member of the Class would be e1igib1e for unemployment benefits under the regulations and

statute, b?it were denied benefits because they failed to meet the requirements of the new po?icy.

.i,,/;.,, 4



The determinative issue for a?J members of the Class is whether SCDEW was required to enact

the new policy as a regulation.

Defendants argue that Plaintiffs have the burden of proving they have met other

requirements of receiving unemployment benefits, such as satisfying the four (4) job search

requirement, being avai?able for work, and actively seeking vvork? Therefore, commonality

cannot be met. This argument is without merit. Plaintiffs specifica??y have limited the definition

of the class to all persons who were denied benefits because of the failure to compiy with the

online work search requirement. They have not sought to certify a class to recover benefits for

persons who were denied benefits for any other reason. Therefore, the prerequisite of

commonality has been met.

3. The Claims or the Representative Party are Typical of the Claims of the Class
Mem bers.

SCRCP Rule 23(a)(3) requires that the claims of the Class Representative be "typical of

the claims of the class." The typicality requirement compares the similarity of the named

Plaintiff's claim to the claims of the class as a who]e.

The proposed c?ass action presents similar ciaims for each member. The named

Representatives, i .e. each member of the class has suffered the same type of harm from the new

Policy. Specifical?y, each member has had his/her unemployment benefits denied for at least one

week because of SCDEW's implementation of the online work search requirement policy.

Further, each Plaintiffis capable of becoming empJoyed in the future and suffering harm from

this policy. Moreover, each named pJaintiffs and each class member are seeking the same

remedial measures. Each member i s seekiiig damages for the lost benefits and an injunction

until the SCDEW enacts the liolicy as a i'ag?ilation. Therefore, the typicaiity requirement is

satisfied.
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4, The Representative Party wul Fairly arid Adequately Protect the Interests of the
Class.

SCRCP Rule 23(a)(4) requires that the representative party will fairly and adequate)y
protect the interests of the Class. There are two criteria which the Court should examine in

determining whether the Class Representative adequately protects the interests of the class.

These two criteria are: "(1 ) the representative must have common interests with the unnamed

members of the class; and (2) it must appear that the representative will vigorously prosecute the
inrerests of the class through qualified counsel.? Runion v. U.S. Shelter, 98 F.R.D. 313, 317

(D.S.C. 1 983); see Waller v. Seabrook IslandProp. OwnersAss'n, 300 s.c. 465, 468, 388

S.E.2d 799, 801 ( ?990) (Runion "sets forth al? criteria to be?considered in determining whether a

particular named plaintiff wiH adequately represent a proposed c)ass.").

The first element requires the class representative to "not have any significant

antagonistic or conflicting interests to the unnamed members of the class.? Runioii, 98 F.R.D. at

317.? The kind of antagonism that will defeat the maintenance of a c?ass action is the kind

which re?ates to the subject matter in controversy, as when the named representative has a claim

which conflicts with the economic interests of the class." Waller, 300 s.c. at 468, 388 S.E.2d at

801 (citation omitted). Since the plaintiffs all have the same economic interests, narne?y

acquiring unemployment compensation, there is no antagonism within this cJass. The second

element shou?d be satisfied because the representative parties have counsel and there is no

evidence of c?ose relationships between the representative members and the SCDEW. Runion,

98 F.R.D. at 3 ] 7-18 (denying Mr. Runion as representative because of his c?ose reiationship with

the defendant). Further, Plaintiffs have supplied the ?davit of John Freeman indicating

Plajntiffs' counsel experiences with class action litigation, as well as their own affidavits

outlining their experience. l find that the prerequisite of adequacy has been met.
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s. The Amount in Controversy Exceeds One Hundred Dollars for Each Class
Member.

The fina? prerequisite is that the amount in controversy must exceed one hundred dollars

ror each member of the c]ass. SCRCP 23(a)(5), This amount is based on the amount claimed by

t)ie Plaintiffs if it is apparent that the c)aim is made in good faith. See Gardner st Neuisome

Cheiirolet-Buick, 404 S.E.2d 200, 201 (s.c. 1991). Here, the amount in controversy is the

amount of unemployment compensation denied for each member. The average week]y benefit,

according to SCDEW's website, is $236.00. Each of the members of the class has missed at least

one week's worth of benefits as a result of SCDEW's arbitrary policy. Further, P?aintiffs have

defined the class as those who have more than $100.00 in damages. Therefore, any claim of ?ess

than $100.00 is exciuded. { find that the prerequisite $100.00 threshold for damages has been

met.

1.0

S

',

C5?{

r-l

'%

kf')

0

:Zi
O
€/)
i-1

.Q

CONCLUSION AND CLASS DEFmlT{ON

I find that al? five (5) prerequisites of class certification have been met, including the

damages threshold, and hereby certify a class consisting of a?l persons who are: (l) citizens and

residents of South Carolina; (2) who were eligible to receive unemployment benefits, through

SCDEW; (3) who made application through SCDEW to receive benefits; and (4) who did not

receive benefits for one or more weeks as a result of their failure to conduct an on]ine job search

on or after August s, 20?2,

No part of this Order shal? be construed as a decision on the merits of this case.

AND IT IS SO ORDERED,

7



&7Hl)?4 , South Carolina
%ia, t ?(', 20? 6

l

?'M '
HonorableDoyetA.E yT?JE4'J'y)'!

C f? tJudge of' the Second

€

ffl

'%

(A

r-I

%

lj?l

0

2
O
U)
ia
0

8



j?
l..

}.1

iX FORM 4

.!

l

STATE OF SOUTH CAROLINA

COtJNTY OF BfflELL

IN THE COURT OF COMMON PLEAS

Lorinda A. Robinson, et al
Alexander D. Paterra

JUDGMENT m A C?Vn, CASE

CASE NUMBER 2013CPO600059
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PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)

JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. CI See Page 2 for additional information.
ACTION DISMISSED (CHECK REASON) :

€ Rule 43(k), SCRCP (Settled);

ACT?ON STRICKEN (CHECK REASO?V>: z Rule 40(j) SCRCP;
€ Binding arbitration, subject to right to restore to confirm, vacate or
modify arbitration award;
STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE C[RCtJJT COtJRT (CHECK APPLICABLE BO:

€ Affirmed; [] Reversed; € Remanded;. [] Other:
xSC @@(,1,1 o(1,

APR O 8 2Dyg

j ol9!;) ,0 ,6 753

€ Other:

€ Ru)e 12(b), SCRCP;

€ Ban)miptcy;
€ Other:

€ Rule 41(a), SCRCP (Vol. Nonsuit);

I'!'L,)§EcB

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTlFYrNG LOWER COURT, TR?BUNAL, OR ADMrN?STRAT}VE AGENCY OF THE
CIRCUIT COURT RULmG rN THIS APPEAL.

IT IS ORDERED AND ADJUDGED : v See attached order; (formal order to follow) a Statement of Judgment by the Couit:
ORDER nsJFORMAT?ON

Thjs 6rder € ends [2a does not end the case.

Additional Information for the Clerk: Order Finding that Named Plaintiffs Tami Bollerman and Archie
Patterson Have Standing to Represent the Putative Class

If applicable, describe the property,-including tax map information and address, referenced in the order:

The'?judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules -of Civil Procedure. Amounts to be computed such as interest or
additional t,iable costs not available at the time the form and final 6rder are submitted to the judge may be provided to the clerk.
Note: Title abstractors and researchers should refer to the ojficiar court order for judgment details.
E-Filing Nbte: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.
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Ciicuit Court Jndge 'J J

For Clerk of Court Office Use Only

2136

Judge Code

5/2/2017

Date

Elaine Nix

Tami Bollerman
SC Department of
Employment & Work Force

Submitted by: C. Bradley Hutto

Attorneyfor: €Plaintiff €Defendant
CI Self-Represented Litigant

INFORMATION FOR THE JUDGMENT INDEX

.Coni61e€e this section below when the judgment afrects title to real or personal properaty or if any amount should be enrolled. If
ttiere is no judgment information, indicate "N/A" in one of the boNes Eelow.

:7udgrnent in Fnvor of
(List name(s) below)

Judgment Agai0st
(List name(s) below)

Judgment Amount To be Enrolled '- '
(List amount(s) below) l
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This judgment was entered on April 27, 2017, and a copy mailed first class or placed in the appropriate attorney's box on May 3,
2017, to attorneys of re.cord or to parties (when appearing pro se) as follows:
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lil

i'l

l:.

l..,I,
i:l

Daniel Webster Williams PO Box 616 Barnwell, SC 29812
C, Bradley Hutto Williarrs. And Wi$r@ PO Box%l084y6HH:;,,'sy:4H:%",a,,",;"'q,42y?,:;
Alexander D. Paterra ?04 S. Caihoun SC Greerml'ffi, SC
29601

Stephen R. Suggs PO Box 7 187 Colutnbia, SC 29202

Kenneth P. Woodington PO Box 8568 Columbia, SC
29202-8568

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(8) FOR THE DEFENDANT(S)

0,?

Court Reporter Constance B. Carter - Deputy Clerk or Court

Court Reporter:

E-Filing Note: In E-Fi?ing counties, the date of Entry or Judgment is the same date as reflected on the Electronic File
8tamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a
copy of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

AJ)DITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

' i' This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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IN THE COURT OF COMMON PLEAS

SECOND JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

COUNTY OF BARNWELL

ARCHIE PATTERSON AND TAMI

BOLLERMAJSJ,

PLAINTIFFS,

)
)
>
)
)
)
)
)
) ORDER FnsJDING THAT NAMED
) PLAINTIFFS TAMI BOLLERMAN AND

?'1'l

) ARCHIEPATTERSONHAV!, z3V.

W
r--
m'

'<5
O

(-5 STANDING q-o xpxsh4 i?'n
0;SOUTHCAROLINADEPARTMENT )"Ita:.- PUTATIVECLASS W

h

R o;O m
't! /%w %OF EMPLOYMENT & WORKFORCE, ) oI h,5 i-,)?' Cg, ',,00 -,J:t?) -'-'i 'Tl , 'l- :;- :'0

q(5c'> '7 I-yl
:.g-= -x g

)DEFENDANT.
APR 0 8 2DFj)

.'rs -r?n -':Q '-I'-' nrn' ';omtQ
() Ofir'l!:,;yf,

vJ;ovvib
;2?l?PROCED

This matter is before the court on Defendant South Carolina Department of Employment

& Workforce's (SCDEW) Motion for Re-Hearing of the Court's Order Certifying Class in the

above captioned matter. Named Plaintiffs allege on behalf of themselves, as well as the putative

class, that they were wrongfully denied unemployment insurance benefits by SCDEW. SCDEW

is a State Agency charged by the South Carolina Legislature with the duty of processing

unemployment claims in accordance with the Laws of this State. In order to be eligible to receive

unemployment benefits, a claimant rriust be able to work and be seeking work. On a weekly basis,

claimants have to comply with the process established by SCDEW for making claims. On August

6, 2012, without first promulgating regulations, SCDEW changed its method for claimants

demonstrating that they were looking for work. SCDEW began to require claimants to file at least

one online application seeking employment. The named Plaintiffs were denied benefits because of

their inability or failure to properly apply online for employment. No other reason was given for

denial of benefits. Plaintiffs assert that SCDEW is required by statute to implement regulations to

CrVJL ACTION NO.: 2013-CP-06-059

1

1
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establish policies to pay claims for unemployment benefits, in particular South Carolina Code Ann

§41-27-510, §41-35-610, and §1-23-10 et. seq., which independently require the agency to

promulgate regulations. Alternatively, Plaintiffs assert the new policy constitutes a binding norm

which must be implemented by regulation under the APA. See Joseph, et al v. SCDOL, et al,

Appellate Case No. 2014-001115, Opinion No. 27666. (Heard Febmary 19, 2015 - Filed

September 14, 2016).

Named Plaintiffs seek to represent a class defined as all persons who are citizens and

residents of South Carolina who are eligible for unemployment insurance (UI) benefits but have

not received payment due to Defendant's requirement they make an online application for work as

a prerequisite to receiving benefits. Following a hearing on Plaintiffs' Motion to Certify the Class,

the Court issued an order on April 29, 2016 certifying the class and finding that the named

Plaintiffs had standing to bring the action. Defendant moved for reconsideration. Hearings were

held to take testimony, the first on November 2, 2016, and the second on January 11, 2017.

PLAINTIFFS TAMI BOLLERMAN AND ARCHIE PATTERSON HAVE
STANDING TO BRING THIS ACTION AND REPRESENT THE PUTATIVE CLASS

Tami Bollerrnan and Archie Patterson each have individual standing to bring this action.

Tami Bollerman lost her job after beirig put on bed rest during her pregnancy. She began receiving

unemployment benefits in August of 2012 and successfully applied for and received those benefits

until the week ending October 13, 2012. During that week, SCDEW's computer system indicated

that she failed to do one of four work searches online. Ms. Bollerman testified that she did, in fact,

do an online search for that week, but speculated that she may have taken a link away from the

SCDEW online work search site. Despite this, her claim was still denied. She ultimately received

two more weeks of unemployment benefits before finding work. Ms. Bollerrnan did not exhaust

>22
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her unemploytnent bene'fits and was still eligible for one or more weeks of benefits when she

became employed.

Archie Patterson was terminated from his employment with the South Carolina Department

of Corrections on May 28, 2012. On June 12, 2012, he was determined to be eligible for

unemployment compensation up to a maximum of $6,520.00. SCDEW determined that he was

eligible for benefits and began paying those benefits in August of 2012. In the first week, Mr.

Patterson was confronted with the online work search and lost a week of benefits for failing to

perform the search. Mr. Patterson explained at the hearing on this matter that he was not proficient

with computers and therefore had difficulty with the online application. After losing that week of

benefits, he testified that he had his son help him learn to do the online work search. Mr. Patterson

continued to receive state benefits until his they were exhausted. Mr. Patterson then received one

week of federal unemployment benefits, which a continuation of state benefits and therefore

should be paid continuously until exhausted. When he stopped receiving his benefits they had not

been exhausted.

In arguing that Plaintiffs lack standing, Defendant asserts that both Tami Bollerman and

Archie Patterson did not appeal the adjudication of their benefit loss through administrative

channels and have therefore failed to ex??iaust administrative remedies. SCDEW has an appeals

process which eventually leads to the Adminstrative Law Coiut. A party is not required to exhaust

administrative remedies if the issue is one that cannot be mled upon by the administrative body."

Charleston Trident Home Builders, Inc. v. Town Council of Town of Summerville, 369 s.c. 498,

502, 632 S.E.2d 864, 867 (2006) (citing Ward v. State, 343 s.c. 14, 538 S.E.2d 245 (2000)). The

Administrative Law Court is part of the executive branch. See, e.g., Video Gaming Consultants,

Inc. v. S.C. Dep't of Revenue, 342 s.c. 34, 38, 535 S.E.2d 642, 644 (2000). Because an

?,f,
3
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Administrative Law Judge is an agency of the executive branch, ?it must follow the law as written

until its constitutionality is judicially determined; ALJs have no authority to pass upon the

constitutionality of a statute or regulation." Id. at 38, 535 S.E.2d at 644. At the hearing, Chief

Administrative Hearing Officer Ms. Romi Robinson admitted that a hearing officer would not have

the authority to role on whether requiring on-line searches could be required without SCDEW

promulgating regulations regarding on-Iine searches. Therefore, any appeal concerning whether

Plaintiffs were required to complete an online job search would be futile, since by its own

admission the hearing officer could not role on this issue.

The Administrative Law Court has "no authority to role on the facial validity" of a

regulation iu'ider state law. In Drummond, the Plaintiff filed suit stating that the South Carolina

Department of Revenue "improperly promulgated regulations that do not conform to [statute?

because the regulations allow the sales tax exemption only for diabetic supplies sold pursuant to a

prescription or written authorization, which appellant claims is not required under the statute."

Drummond v. State, Dep't of Revenue, 378 s.c. 362, 365, 662 S.E.2d 587, 588 (2008), The Court

held that: "Although appellant is not challenging the constitutionality of the regulation, he is

challenging its validity under state law. Because the Administrative Law Court is part of the

executive branch, as stated in Video Gaming, it has no authority to role on the facial validity of

Reg. I 17-332." Id. at 370, 662 S.E.2d at 591.

In addition to that, the Court of Appeals, in dicta, recently stated that "[a?nother exception

to the exhaustion requirement is recognized when an agency has acted outside of its authority."

Brown v. James, 3 89 s.c. 41, 55, 697 S.E.2d 604, 611-12 (Ct. App. 2010). Other courts have held

that an exception to the exhaustion of administrative remedies requirement exists when an agency

has acted outside its authority. See, e. g., Grever v. Idaho TeLephone Co., 499 P.2d 1256, 1259 (Ida.
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1972) ("[T]he rule will be departed. . . where the agency acts outside its authority."). Because the

plaintiffs are alleging that the SCDEW "acted outside its authority," a court should hold that they

did not need to exhaust administrative remedies. By requiring exhaustion of administrative

remedies, the court would force a member of the executive branch, the ALC, determine the validity

of a policy of another member of the executive branch; thus, it would violate the separation of

powers doctrine. See Ward v. State, 343 s.c. 14, 20, 538 S.E.2d 245, 248 (2000) (Becaiise a.ri

agency is part of the executive branch, "requiring the agency or AU to role on the constitutionality

of Act 189 would violate the separation of powers doctrine."),

The Plaintiffs here are seeking a determination that SCDEW's policy requiring online

searches was unlawful. The administrative courts, as a part of the executive branch, cannot

determine that issue and therefore the issue can only be addressed in circuit court.

Defendant also argues in the case of Archie Patterson that he has mooted his claims or

failed to mitigate his losses by failing to apply for benefits. Even if Mr. Patterson chose not to

apply for benefits after he was denied benefits that does not cure or obviate any earlier wrongful

denial of benefits. Therefore Mr. Patterson's claim is not moot and he has not faile4 to mitigate

damages.

Even if Mr. Patterson and Ms. Bollermam lacked individual standing as alleged by

SCDEW, they still have standing to represent the class under two distinct legal theories. The South

Carolina Supreme Court has recognized that even when a plaintiff lacks standing to bring an action,

they may still have standing if the harm they suffered is capable of repetition but evading review.

Byrd v. Irmo High School, 321 s.c. 426 (1996). In that case, a student challenged his suspension

from school and Irmo High argued that the case was moot because he was no longer under the

suspension by the time the case was heard. The court held that when a case involves an issue that
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is capable of being repeated but can become moot before a court can decide it, an exception to the

mootness doctrine exists. Here, one of the named Plaintiffs has, according to the Defendant,

suffered a loss of benefits in a given week, and later failed to apply for benefits during a week

when he might have recovered the lost week.

The design of unemployment benefit (UI) payments in South Carolina causes plaintiffs

who are unemployed long enough to exhaust weeks of their benefits and potentially moor their

own claims. The maximum length of the UI payment period in South Carolina is technically 20

weeks, but more often than not it is less. Therefore, many individual plaintiffs are incapable of

maintaining their standing for the multiple years that such a case can take to complete. The issue

in this case is capable of repetition but evading review.

The second exception to the mootness doctrine is the public importance exception. Sloan

v. Greenville County, 361 s.c. 568, 606 S.E.2d 464 (2004). Under that exception, a case must

present "imperative and manifest urgency requiring the establishment of a role for future guidance

in 'matters of important public interest.?' Sloan v. Friends of the Hunley, Inc., 369 s.c. 20, 630

S.E.2d 474 (2006) (citing Sloan v. Greeriville County). The exception was established in South

Carolina in the case of Ashmore v. Greater Greenville Sewer Dist., 211 s.c. 77, 44 S.E.2d 88

(1 947). In that case, the Supreme Court of South Carolina, having already resolvea the comroversy

between the parties by holding appointments to a board irivalid, turned anyway to the matters in

the case that it deemed of public importance. Ashmore at 96. "Questions of public interest

originally encompassed in an action should be decided for future guidance, however abstract or

moot they may have become in the irnrnediate contest." Id. at 96. In a more recent case involving

the public importance exception, the Supreme Court found it did not exist in a case involving

federal and state preemption of zoning ordinances, applicability of zoning ordinances, and tort
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liability because the case presented ?no issue of the constitutionality or legality of govermnent

action." Carriival Corp. v. Historic Ansonborough Neighborhood Ass'n, 407 s.c. 67, 753 S.E.2d

846 (2014). Here, the only question for this Court is whether or not SCDEW is legally entitled to

require the online work search as a prerequisite to benefits. This question can be resolved in a class

action as already detemiined by this Court in its Order Certifying Class.

More recently, in South Caroli>pa Public Interest Fc*undation v. South Carolina Transp.

Infrastructure Barxk, 403 s.c. 640, 744 S.E.2d 521 (2013), the court found a public importance

exception in a case involving the composition of a board which was established by statute. The

statute, s.c. Code Ann. § 11-43-140 (2011), places two members of the General Assembly onto

the board allegedly in violation of the dual office holding provisions of the South Carolina

Constitution. The court held that even where the Plaintiff did not assert a particularized injury he

still had standing because the case presented a ?colorable claim that the Board is unconstitutionally

comprised, casting a cloud of illegitimacy which could marginalize the important decisions of the

Board,? and therefore fit into the public importance exception.

Here both individual Plaintiffs testified about the difficulties faced by unemploytnent

insurance recipients in losing even a single week of benefits as a result of the online work search

requirement. Similarly, John Ruoff, after beirig qualified as an expert witness, testifieJ about

general hardships faced by recipients of unemployment insurance who are relying on those checks

as a sole source of income while they search for employment. Ruoff fiuther testified that the very

purpose of Unemployment Insurance is to ameliorate the effects of losing a job.

Here, before this Court, is a matter of great public interest. SCDEW claims, as a matter of

law, that a budget proviso of the General Assembly directing it to spend certain monies on

implementing an online work search requirement not only entitles, but requires the agency to

Q,7
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design and implement such an online search requirement and to do so without any legislative

oversight or input. As argued repeatedly by the Plaintiffs throughout the course of this litigation,

that claim is erroneous under both the APA and SCDEW's own enabling legislation. Nonetheless,

SCDEW has steadfastly enforced the online search requirement, with brief interruption, since the

budget proviso was passed. Even if the court were to decide that the Plaintiffs do not have

individual standing, the issue itself is ix':iportant enough far 'the somc to retain jiuisdiction.

However, this Court does find that both Tarni Bollerrnan and Archie Patterson have

individual standing. This Court further finds that each of them also has standing on the basis of

suffering hann than is capable of repetition but evading review. This Court also finds that each of

them has standing based on the public importance exception.

IT IS THEREFORE ORDERED that this case move forward as a class action based

on my finding that the named plaintiffs meet the requirements to serve as class representatives.

AND IT IS SO ORDERED.
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BJberg, South Carolina
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STATE OF SOUTH CAROLINA )
)

COUNTY OF BARNWELL )
)

LORENDAROBINSON,ELAINENIX, )
ARCHIE PATTERSON AND TAMI )
BOLLERMAN,

PLAINTIFFS,
ORDER

V.

SOUTH CAROLINA DEPARTMENT

OF EMPLOYMENT & WORKFORCE, ) '

DEFENDANT.

)

This matter comes before me on Defendant's Rule 59(e) motion to this Couits May s,

2016, class certification order an Defendant's Rule 59(e) motion regarding tbis Coutt's April 12

2017, Order finding the named plaintiffs' have standing to pursue this matter a class action.

Both of these motions are denied.

Procedurally, this court on January 11, 2016, heard cross- motions for summary judgment

as well as plaintiffs motion for class certification. Tlie Coutt denied both parties motions for

summary judgment on May s, 2016, but granted plaintiff's motion to cettify the class.

Defendant timely filed a Rule 59(e) motion to alter or amend the class certification order,

and a bearing on this motion was held on June 7, 2016. At the hearing, counsel for Defendant

argued that the Court did not address his assertion that the named plaintiffs lacked standing and

could not adeq?iately represent the class. Tliis heariiig concluded with the Defendant reserving

all other issues raised iii his Rule 59(e) motion and the parties agreeing to confer on a way to

address tl'iis issue.

IN THE COURT OF COMMON PLEAS

SECOND JUDICIAL CIRCUIT

CIVIL ACTION NO.:201 3-CP-06-059



As a result, on June 15, 2016, defendant filed a motion for an evidentiary hearing to on

the issue of standing. Plaintiffs consented to the motion. Hearings were held on November 2,

2016 and January 11, 2017. As result this court issued its order dated April 27, 2017, finding the

remaining named plaintiffs had standing to maintain this action as a class action. No other

finding was reached by the court. Defendant timely filed a 59(e) motion to the Standing Order,

and on October 2 this court held a hearing on this motion as well as any matter previously raised

by the defendant in its 59(e) motion regarding class certification.

After, careful review of both orders and consideration of the arguments of both patties, I

respectfully deny both motions. The Class certification order sufficiently sets forth my reasoning

for granting class certification and the May s, 2016, Order regarding the named plaintiffs

standing sets fort sufficient findings to conclude the named plaintiffs have standing to maintain

this action as a class action. Nothing in either order should be construed as a decision on the

merits and all issues raised in the pleadings are preserved.

AND IT IS SO ORDERED.

Hoiiorable Doyet A. Early, III
Judge of the Second Circuit
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STATE OF SOUTH CAROLINA )
)

COtJNTY OF BARNWELL )

ARCHIE PATTERSON AND TAMMIE )
BOLLERMAN, )

)
)

h> or
Th (?' o'a rt?

) "11 .t)
?fib,? 'kj

ORDERV.

SOUTH CAROLINA DEPARTMENT OF )

?FH @ 8 20lgEMPLOYMENT AND WORK FORCE, )

?)r'0,?Ou,r(01,,DEFENDANT.

- "'QtS

In this class action, Plaintiffs allege Defendant, the South Carolina Depaitment of

Employment and Workforce (SCDEW) failed to promulgate regulations implementing its online

work search requirei'nent. As a result, Plaintiffs contend they were wrongfully denied

unemployment benefits. Defendant denies these allegations and also asserts plaintiffs lack

standing and failed to exhaust administrative remedies before bringing tltis action.

rN THE COURT OF COMMON PLEAS

201 3-CP-06-00059

PLAINTIFFS,

For the reasons set forth below, I find SCDEW was required to promulgate regulations

before it began requiring online work searches. I also find Plaintiffs have standing to maintain

this action and were not required to exhaust administrative remedies before bringing the action.

Finally, I reaffirm this Court's previous order certifying the class.
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PROCEDURAL HISTORY

Plaintiffs allege in Aug?ist, 2012, SCDEW, without first promulgating regulations, began

requiring claimants to complete at least one job search on line. As a result, numerous workers

were denied benefits.

1



This case was certified as a class action. Defendant moved for reconsideration of the

Class Certification Order under S.C.R.C.P. 59 (e). A hearing was ?ield on this motion, and as a

result of the heariiig Defendant moved for an evidentiary hearing to take evidence on Named

Plaintiffs standing to represent the class. Plaiiitiffs consented to the motion and liearings were

held on November 2, 2016 and January 11, 2017.

Afterwards, tbis Coutt issued its order finding Nai'ned Plaintiffs had standing to serve as

class representatives. Defendant filed a 59(e) motion for reconsideration of this order and then

filed an appeal. Defendant then moved the Appellate Couit for a remand to hear the 59(e)

motion. Plaintiffs consented and the motion to remand was granted. This Court held a hearing

to hear any remaining issues on defendant's 59(e) motions to the class certification order and its

Order finding the named Plaintiffs, Tami Bollerman and Arcliie Patterson, l'iave standing to

represent the class. Both 59 (e) motions were denied. Tlie appeal resumed.

Thereafter, the appeal was dismissed, and the case was remanded to this Court. A status

conference was held for the purpose of scheduling a final hearing. As a result, a consent order

was issued scheduling tl'ie hearing for October 31, 2018. In the order, the parties stipulated that

either party may submit deposition testimony, testimony before this Court, as well as prior

affidavits submitted to this Court. Also, the parties stipulated that it would not be practical to

send notice of the class action at this time, since further appeals were likely. Furtlier, any

modification of this couit's order could, among other things, alter the composition of the class,

requiring a new notice to be sent which could be confusing to class members.
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SCDEW AND UNEMPLOYMENT BENEFITS

The purpose of providing unemployment benefits is to lighten the burden caused by

unemployment "...which so often falls with crushing force on the unemployed worker and his

family...." S. C. Code Ann. 41-27-20 (1976, as amended). To facilitate this purpose, the

legislature created the South Carolina Depaitment of Employment and Workforce and charged it

with the administration of the unemployment insurance laws of this state. s.c. Code Ann. 41-

29-10 (1976, as amended). [SCDEW] "... must promulgate regulations necessary to carry out

the provision of the ?inemployment security laws. S. C. Code Ann. 41-29-110 (1976, as

amended).

The importance of these benefits to the unemployed worker cannot be overstated. John

Ruoff who was qualified by this court as an expert in economic policy testified that many

workers in South Carolina live from paycheck to paycheck. If a worker becomes unemployed,

he might be able to rely on savings (if he has savings) or a spouse's income (if he has a spouse).

He might also qualify for SNAP benefits (food stamps) which, by itself is not enough to

purchase sufficient nutritious food for nourishment. Otherwise, there are no other sources of

help other than unemployment benefits. With unemployment benefits, many workers go from

living paycheck to paycheck to living half-paycheck to half-paycheck. Wliile some expenses

such as the purchase of clothing can be delayed, many cannot. Expenses such as food, housing,

utilities, and i'ninimal transportation cannot be avoided. Bills, suclt as car payments and mottgage

payi'nents, cannot be placed on hold. As far as borrowing money, many are left with no

alternative other than high interest lenders such as title lenders who can charge up to 391%

interest. Missing a weekly unemployment payment places the worker in a more difficult place.
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(Testimony of Ruoff, Exliibit 1 10/3 1/18 hearing [1 1/2/16 Transcript. P. 50 - 59]; Affidavit of

Ruoff Filed September 15, 2016).

In order to be eligible to receive unemployment benefits, a claimant must be able to

work, available for work and actively seeking work. S. C. Code Ann. 41-35-110 (1976, as

amended). SCDEW requires claimants to certify weekly, by phone or online, their continuing

entitlement to benefits and requires claimants to maintain a record of work seeking activities

(Form UCB-303). SCDEW does not review these forms weekly but may periodically review

them for compliance. (Second affidavit of Kevin Cummings, dated 3/3/14 and filed 4]24/}4,

para. 10-12)

SCDEW requires claimants to make a minimum number of job contacts per week in order

to receive benefits. According to its Procedure Transmittal Letter 1267-3, dated August 10, 2012

SCDEW, in March of 2012, revised its work search policy to require all claii'nants to make a

minimum of four (4) job contacts per week. At least one of the job contacts must be made

through SC Works Online Services (SCWOS) (Procedural Transmittal letter attached to affidavit

of John Matthews, filed 5/28/ 13).

Beginning with the claim week ending August 11, 2012, without first promulgatiiig

regulations, SCDEW began enforcing its March 2012 work search policy and began requiring all

claimants to search for employment though South Carolina Works Online System (SCWOS).

According to Cummings, noncompliance by claimants led to numerous weeks of disqualified

weekly claims between August 2012 and early February 2013. (Second Cummings affidavit

dated 3/3/14, filed 4/24/l 4, para. 21 ) In fact, the affidavit of Senator John Mattl'iews and attached

correspondence from SCDEW indicates between August 18, 2012 and February 2, 2013, 61,900
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workers were denied benefits because of the online work search requirement. (Mattliews

affidavit, 'iled 5/28/13).

According to Kevin Cummings, when a claimant is deemed out of compliance with

SCDEW requirements for a given week, SCDEW takes a statement from the claimant on the

reason for non-compliance. Then, either a disqualification or a determination of eligibility is

issued by a claims adjudicator. (Second Affidavit of Kevin Cummings, dated 3/3/14, filed

3/14/14, para.22 - 24.) s.c. Code Ann. 4?-35-670 allows SCDEW to stop benefits after the

claims adjudicator makes a ruling.

Wliile Cummings indicates this same procedure is used for a claimant's failure to conduct

an online work search, there are apparent differences. First, when the SCWOS system detects

that a claimant did not conduct an online work search, it automatically stops payment of benefits

in violation of s.c. Code Ann. 41-35-670. Then, it sends a notice particular to the online work

search requirement entitled: "Work Search Verification Failure - Benefits Stopped". (Exhibit 12,

10/31/18 hearing; Tab 14, Hearing Notebook) This notice informs the claimant their benefits

were stopped because of failure to comply with the online work search requirement and directs

them to report to a local SCDEW office with the notice and a copy of their form UCB-303 report

of work seeking activities if they would like to receive future benefits.
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This form was ii'iailed to all claimants/class members who did not receive benefits

because of failing to do an online job search. (Exhibit 6, 10/3 I/18 hearing, [10/27/20 14 30(b)(6)

deposition of SCDEW {Kevin Cummings}] p.34, 1.6 - p.35, 1.15; Tab 13, Hearing Notebook-

discussing identical notice forms sent to fori'ner Plaintiff Lorinda Robinson and describing how

the notices are mailed to all claimants who the system determines did not complete an online

search.) (See also attachments to Sen. John Matthews affidavit filed 5/28/13). The notice does

s



not inform claimant that the purpose of the meeting is to issue a ru)ing on wlietiier they

complied with the work search requirement.

The adjudication procedure used by SCDEW in issuing its rulings (determinations) is set

foxtb in department guidelines and is not promulgated by regulation. (Exliibit 6 [10/27/14

30(b)(6) Deposition of SCDEW {Cummings}] p.36 1.25 - p.38 1. 11 ; Tab 13, Hearing Notebook)

THE NAMED PLAINTIFFS

Named Plaintiffs were denied weekly benefits because of their inability or failure to

apply online through SCWOS for employment. No other reason was given for denial of benefits

on the SCDEW "Deteri'nination by C)aiiris Adjudicator on Claim for Benefits" fon'n iss?ied to the

named plaiiitiffs. (Ex)iibits 10 and 11, 10/31/18 hearing, Form UCB-103 for Bollerman and

Patterson, respectively; Tabs 10 and 9, Hearing Notebook)

Tami Bollerman's Claim

Tami Bollerman, now known as Tami Weber, testified that after losing her job she

became eligible and began receiving unemployment benefits. She also testified that on a weekly

basis she made the required work searches and filled out forms required by SCDEW to show she

was making the requisite work searches. She became aware of the online work search

requirement and also began searching for work on line. (Exhibit 1 [1 1/2/2016 Transcript] p.l3,

1.21 - p. 15, 1.2; Tab 7, Hearing Notebook). The week of October 7, 2012, Ms. Bollerman did

not receive her benefit. She was notified by SCDEW that her weekly benefits were stopped

because of she failed to make an SCWOS (online) job search.
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Ms. Bollerman's file from SCDEW contains the "Work Searcli Verification Failure-

Benefits Stopped" form (Exhibit 12, 10/31/18 hearing; Tab 14, Hearing Notebook; See also

6



Exhibit 6, 10/31/18/hearing [10/27/18 30(b)(6) deposition of SCDEW {Kevin Cummings}] ex.

3, Bates Stamp No. 9168-B-60;) directing her to report to her local SC Works Center

immediately if she would like to receive future benefits. Tlie form makes no mention that one

outcome of the i'neeting will be to issue a ruling (determiiiation) on whether sl'ie complied with

the online work search requirement.

Ms. Bollerman complied with the notice and appeared at a SCDEW office and explained

she did conduct an online job search. (Exhibit 1, l O/3 1/18 hearing [1 1/2/16 Transcript] p.l5, 1. 14

- p.20, 1.4; Tab 7, Hearing Notebook). Altho?igli she brought in l'ier record of work seeking

activities (form UCB-303), SCDEW representatives did not ask to see it. Tlie whole discussion

concerned compliance with the online work searcl'i requirement. (Exhibit 1, 10/31/18 hearing

[11 /2/ 16. Transcript? p.29, 1. 15 - p.3 I, 1.8; Tab 7, Hearing Notebook)

As a result, Ms. Bollerman's benefits for the week 10/7/12 were denied. The sole reason

given by the claims adjudicator for denying benefits was the failure to perform the online work

search. (Exhibit 1, 10/31/18 hearing [I I/2/16 Transcript? Testimony of Cummings, p.40, 1.6 -

15; Tab 7) (See also SCDEW form UCB-103 found at Exhibit 10, 10/31/18 hearing Tab 10,

Hearing Notebook). According to the Determination of Denial form, the amount of her weekly

benefit was $326.00. (Exhibit 10, l O/3 l/18 hearing; Tab 10, Hearing Notebook).
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Kevin Cummings, SCDEW's witness and deputy director of policies and procedures,

confirms Bollerman's testimony. He testified Bollerman was receiving benefits, that her benefits

were stopped because of not complying with the online work search requirement, and that the

claims adjudicator gave no other reason for denying her benefit. Further, Ms. Bollerman had not

exhausted all of her unemployment benefit. (Exhibit 1, 10/3 1/18 hearing [1 1/2/2016 Transcript?

p.37, 1.24 - p.40, 1, 1 6; Tab 7, Hearing Notebook)
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Arcliie Patterson's Claim

Like Bollerman, Archie Patterson became unemployed, applied for and began receiving

benefits. Like Bollerman, he made the job contacts required of him. In August of 2012, the same

month SCDEW implemented the online work search requirement, he did not receive a benefits

check. (Exhibit 3, 10/31/18 hearing [1/I l/2017 Transcript] p.5 1.24 - p.7 1.5; Tab 8, Hearing

Notebook)

Like Bollerman, Patterson's SCDEW file contains the same "Work Search Verification

Failure - Benefits Stopped" notice form telling him his benefits were stopped for failing to

conduct an online work search. He was instructed to report to SCDEW immediately with the

notice and his UCB-303, Repoit of Work Seeking Activities. (Exhibit 12, 10/31/18 hearing; Tab

14, Hearing Notebook; see also Exhibit 6, 10/31/18 hearing [10/27/2014 30 (b)(6) deposition of

SCDEW {Kevin Cummings} ex.2, Bates Stamp No. 9168 - B-191?).

Like Bollerman, Patterson appeared at SCDEW pursuant to the Work Search Verification Failure

Notice. As a result, a claims adjudicator issued a Determination denying benefits for the week of

August 19, 2012 for failing to comply with the online work searcl'i requirement. The form gives

no other reason for denial. (Exhibit 11, 1 0/3 1/18 liearing; Tab 9, Hearing Notebook). According

to this form, the amount of his weekly benefit was $326.00.

Mr. Patterson continued to receive benefits, but in 2013 became frustrated with the

unemployment claims process and stopped applying for them. (Exhibit 3, 10/31/18 hearing

[1/11/2017 Transcript] p.l4, 1.6 - 24; Tab 8, Hearing Notebook). At the time he stopped

receiving benefits, Mr. Patterson had not exhausted his unemployment benefits. (Exhibit

3,1 0/3 1/18 hearing [ 1/ l 1/2017 Transcript] p.37, 1. 18 - 21 ; Tab 8, Hearing Notebook)
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LEGISLATIVE AUDIT REPORT

The Legislative Audit Counsel (LAC) was created by the General Assembly and is

charged with review of operation of state agencies to assist the General Assembly. In its May,

2014 report entitled ?A Management Review of the Depaitment of Employment and

Workforce", the LAC found that SCDEW had not promulgated regulations for policies that have

general applicability to the public. Citing s.c. Code Ann. 41-29-110 (providing SCDEW must

pronmlgate regulations to carry out its duties) the report noted that SCDEW had not put its job

search requirements, including its online job search requirement, into regulation. The report

noted that out of the 33 states that have work search req?iirements, 26 of them have codified

those requirements in law or regulation. The report then outlines the importance of having the

work search req?iirements put into regulation. (Exhibit 7, 10/31/18 hearing [ex. 1 to Stanton

deposition, LAC Report pages 34-35])

SCDEW responded to the report by letter from its Director, Cheryl Stanton, dated May

20, 2014, asserting that regulations were not needed since SCDEW was mandated by a budget

proviso to implement the work search requirement. This position, as discussed below, is

inconsistent with other positions taken by SCDEW regarding the effect of the Budget Proviso. It

is also inconsistent with SCDEW's Procedure Transmittal letter 1267-3, discussed above, which

indicates SCDEW Changed its work search procedure in March of 2012, before enactment of the
S

Budget Proviso.
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WHY THE REGULATION PROCESS MATTERS

m concluding SCDEW needed to Promulgate regulations, the LAC found:
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Putting work search requirements into regulations will help provide
clarification to claimants, SCDEW staff, and the general public regarding
SCDEW's work search requirements. Additionally, it will provide the
public and the General Assembly an opportunity to comment on the
policy. It will also provide consistency by requiring SCDEW to go
tlirougli the regulatory approval process before changing its work search
requirements. Finally, the regulatory approval process as set forth by the
APA requires agencies to address the reasonableness and need for
proposed regulations, as well as judgments relied upon in developing the
regulation. (Emphasis Added)

Therefore, requiring agencies to promulgate regulations has practical benefits for the

public, in particular, those who have business with the agency. But it has greater implications.

Administrative agencies as part of the executive branch of government often exercise quasi-

legislative and quasi-judicial functions, wliicli if left unchecked, could violate the separation of

powers doctrine.

As noted in justice Kittredge's Concurrence in Joseph v. South Carolina Department of

Labor Licensing and Regulation, 417 s.c. 436, 790 S.E. 2d 763 (2016):

The ever increasing reach of the so-called Fourth Branch of government presents
a threat to our civil society, especially the principle of separation of powers. If the
executive branch, through unelected bureaucrats and seemingly countless
administrative agencies, is going to set policies having the force of law, the
judicial branch must insist on clear delegation from the legislative branch
and strict compliance with the APA, including submission of administrative
policies having the force and effect of law to the legislature for review.
?, 417 s.c. at 465, 790 S.E.2d at 778. (empliasis added)
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Moreover, the legislature must also prescribe all proced?ires used for the enforcement of an

agency's rules/policies. S. C. Constitution, Ait. I Section 22 provides: "No person shall be finally

bound by a judicial or quasi-j?idicial decision of an administrative agency affecting private rights

except on due notice and an opportunity to be heard; ... nor shall he be deprived of liberty or

property unless by a mode of procedure prescribed by the General Assembly, and he shall have

in all such instances the right to j?idicial review." Regulations promulgated in accordance with

10



the APA would satisfy this constitutional requirement, since they would have to be approved by

the General Assembly.

SCDEW MUST PROMULGATE REGULATIONS TO CARRY OUT ITS DUTIES

Tlie Admiiiistrative Proced?ires Act prohibits an administrative agericy from makiiig law

without legislative oversig)it. ?, 417 s.c. at 461, 790 S.E.2d at 776. Furtlier, the legislature

has mandated SCDEW promulgate regulations. This conclusion is abundantly clear iii the

immerous statutory provisions governing SCDEW. s.c. Code Ann. 41-29-110 - entitled

"Duties and Powers of the Department" - provides: Tlie department must promulgate

regulations necessary to carry out the provisions of Chapters 27 through 41 of this title [41] ...."

s.c. Code Ann.4 l-27-510 provides: "[t?he department must promulgate regulations applicable

to unemployed individuals, making distinctions in the procedures regarding total unemployment,

part-total unemployment, partial unemployment of the individuals attached to their regular jobs

and other fori'ns of slioit-time work as the department considers necessary." s.c. Code Ann. 41-

35- 610 - entitled ?Procedures must be pursuant to department regulations; duties of Employers"

- provides "[a? request for determination of ii'is?ired status...and a claim for benefits must be

made pursuant to regulations the department promulgates." "Under tl'ie rules of statutory

interpretation, use of words such as "shall or ?must? indicates the legislature's intent to enact a

mandatory requirement." ?, 417 s.c. at 463, 790 S.E.2d at 777. The use of these words in

the above cited statutes, coripled with the requirements of the APA, leave no doubt that SCDEW

is mandated to promulgate regulations.

?Regulation" includes "...each agency statement of general public applicability that
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implements or prescribes law or policy or practice requirements of any agency...." s.c. Code

Ann. l-23-10 (4). A policy or guideline has the force of law if it creates a binding norm.

?, 417 s.c. at 453, 790 S.E. at 772. "The key inquiry is:

the extent to which the challenged policy leaves the agency free to exercise its
discretion to follow or not to follow that general policy in an individual case, or
on the other hand, whether the policy so fills out the statutory scheme that upon
application one need only determine whether a given case is within the rule's
criterion. As long as the agency remains free to consider the individual facts in the
various cases that arise, then the agency action in question has not established a
binding norm. Id. 417 s.c. 454, 790 S.E. 772.

SCDEW's policy of requiring online work searches is a i'nandatory requirement for all

unemployment claimants. SCDEW consistently refers to it as a req?iirement and denies benefits

if its computer systei'n detects a claimant did not make the search. In fact, Procedure Transmittal

Letter 1267-3 states: "Wamings are NOT acceptable for SCWOS searches." (Matthews affidavit

attachment, 'filed 5/28/ 13). As the agency has bound itself to follow this policy, it has the force of

law and constitutes an invalid regulation.

As a creature of statutes, an agency of the state only has the powers conferred upon it by

the legislature. If regulations are mandated, t)ie agency must promulgate regulations to carry out

its duties. Captains Ouarters Motor Inn Inc. v. South Carolina Coastal Council 306 s.c. 488,

490, 413 S.E.2d 13, 14 (s.c. 1991). Any action taken by [the agency? outside of its statutory and

regulatory authority is null and void. Responsible Economic Development v. South Cmolirra

Department of Health and Environmental Control, 371 s.c. 547, 553, 641 S.E. 425, 428 (2007),

citing Triska v. Dep't of Health & Envtl. Control, 292 s.c. 190, 194, 355 S.E.2d 531, 533

(1987). See also Captains Ouarters above, and Charleston Television, Inc. v. South Carolina

Budget and Control Bd., 301 s.c. 468, 392 S.E.2d 671 (1990) (failure to promulgate regulations

for competitive bidding as mandated by statute rendered agency's lease approval invalid).
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SCDEW failed to promulgate regulations regarding the online work search requirement

and, therefore, was without authority to implement it. Moreover, the procedure SCDEW used to

notify and adjudicate class members claims for failing to conduct an online search was not by a

mode of procedure prescribed by tl'ie General Assembly as required by Article I, Section 22 of

the s.c. Constitution. Furtlier, SCDEW's procedure of stopping payment before a determination

was made violated s.c. Code Ann. 4?-35-670 (requiring a redetermination or subsequent

determination before payments are stopped).

THE BUDGET PROVISO DOES NOT RELIEVE SCDEW OF ITS DUTY TO

PROMULGATE REGULATIONS

SCDEW asserts it was saved from having to promulgate Regulations by Budget Provisos

enacted in the 2012 - 13 through the 2015 - 16 Budget years. Budget Proviso 67.7 (2012-

2013), 83.6 (2013-2014) and (2014-2015) and 83.5 (2015-2016) provided:

(SCDEW: SUTA Contingency Assessment Funds) Thiity percent of the
funds appropriated through the contingency assessment funds collected
on taxable wages paid by employers shall be spent on enforcement of
Section 41-35-110(3) and Section 41-35-120(5) of the 1976 Code, via
Eligibility Reviews, Random Verification of Job Contacts and Wage Cross
Matclies during those weeks covered by the South Carolina State
Unemployment Tax Autl'iority (SUTA), and to ensure seated meetings
with Unemployment Insurance claimants and requiring that one of the
four job search contacts required per week be conducted through SC
Works Online System (SCWOS) so that it can be electronically
verified. The agency must also inform claimants in advance that
Eligibility Reviews and Random Verification of Job Contacts will be used
by the Depaitment to verify compliance with the laws administered by the
agency. (Emphasis Added) Tab 38
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I find from a plain reading of this proviso that it is a funding mechanism and no intent is

expressed in the proviso to suspend any statutes governiiig SCDEW.
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Ill Amisub of South Carolina v. South Carolirxa Department of Health and Environmental

?, 407 s.c. 583, 757 S.E.2d 408 (2014) the Supreme Court addressed the effect of a

budget proviso on permanent legislation. Tlie Court noted:

There is no question that the General Assembly has the power, where there is no
constitutional prohibition, to temporarily suspend a statute's operation. (internal
citations omitted). An appropriations act, though generally temporary in duration,
"has equal force and effect as a permanent statute" and may suspend the operation
of a permanent statute during the time the appropriation act is in force. (citations
omitted). ?When such intention is clearly manifest [,] this [C]ourt has no choice
but to give force and effect thereto." (citations omitted).

The primary rule of statutory construction is to ascertain and give effect to the
intent of the General Assembly. (citations omitted). It is well-established that this
Court will not construe a statute by concentrating on an isolated phrase.
Laurens Cnty. Sch. Dists. 55 & 56 v. Cox, 308 s.c. 171, 174, 417 S.E.2d 560, 561
(1992) (?The true guide to statutory construction is not the phraseology of an
isolated section or provision, but the language of the statute as a whole considered
in the light of its manifest purpose. In applying the rule of strict construction the
courts may not give to particular words a significance clearly repugnant to the
meaning of the statute as a whole, or destructive of its obvious intent.?); see also
Sloan v. S.C. Bd. of Physical Therapy Exam'rs, 370 s.c. 452, 468, 636 S.E.2d
598, 606-07 (2006) ( "A statute as a whole must receive practical, reasonable, and
fair interpretation consonant with the purpose, design, and policy of lawmakers.").
"All rules of statutory construction are subservient to the one that the legislative
intent must prevail if it can be reasonably discovered in the language used, and
that language rmist be construed in light of the intended purpose of the statute."
(citations oi'nitted). Moreover, statutes dealing with the same subject matter are in
part materia arid must be coiistr?ied together, if possible, to produce a siiigle,
hari'noiiious result. (citations omitted). Because we must presume that the General
Assembly is familiar with existing legislation, statutes dealing with the same
subject matter must be reconciled, if possible, so as to render both operative.
(citatioiis omitted).
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In determining whether a permanent statute is suspended, we must look to the
budget proviso juxtaposed with the permanent statute. (citations omitted). In this
regard, there must be an "irrecoiicilable coiiflict" between the appropriations act
and the permanent statute before we will find the latter temporarily suspended.
(citations omitted). Thus, only provisions of a permanent statute that conflict
with the current budget provisos are suspended. (citations omitted). ?
407 s.c. at 597, 757 S.E.2d at 415. (Emphasis Added)

The Proviso Begins with "Thirty percent of the funds appropriated through the
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When juxtaposed with Sections 41-29-110, 41-27-510 and 41-35- 610, it is abundantly

clear regulations are necessary to implement these five items, including the SCWOS work search

m
r
m

cr*
I

o

requirement. The Proviso, therefore, did not suspend the operation of these statutes and does not
>
C/)
m

rl)
6

absolve SCDEW of the requirement to promulgate regulations.
4

ca
O
J

In addition, the Court notes SCDEW has taken positions consistent with this ruling. In its
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30(b)(6) Depositioii, SCDEW's witness designated as the most knowledgeable regarding the
0
Of
(0

Budget proviso testified: "The only thing I know about this particular proviso is that it directed

us to use 30 percent of the contingency fund collections for specific unemployment insurance

program efforts." (Exhibit 13, 10/31/18 hearing [30(b)(6) deposition of SCDEW {Don Dubose

Graiit}] p.l3, 1.16 - p.l4 1.1). Laura Robinson, the Assistant Executive Director in charge of the

Unemployment Insurance Department, who is no longer employed with SCDEW, testified in her

deposition that the Proviso was a funding mechanism. (Exhibit 8, 10/31/18 hearing [Deposition
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of Laura Robinson, p.38, 1.1- p.42, 1.15]; Tab 15, Hearing Notebook).

Finally, in response to the Legislative Audit Report referenced above, SCDEW asserted

inconsistent positions as to the interpretation of the budget proviso as it relates to on(ine job

searches and eligibility reviews, one of the five listed items mentioned in in the proviso. For tl'ie

online work search requirement, SCDEW interpreted the Proviso to be a mandate from the

legislature. (Exhibit 7, 10/31/18 hearing [Deposition of Stanton ex. l - May 20, 2014 letter in

response to LAC report, p.5]; Tab 12, Heariiig Notebook). However, when the LAC also found

SCDEW was not conducting eligibility reviews (Exhibit 7,10/31/18 hearing [Deposition of

Stanton - p. 33 of LAC report?; Tab 11, Hearing Notebook) SCDEW took the position that the

proviso was merely a "laundry list" of potential integrity initiatives. (Exliibit 7, 5/24/?4 Stanton

letter, p.4; Tab 12 Hearing Notebook). SCDEW has interpreted the proviso inconsistently to

justify its own actions. The proviso cannot be a mandate for one of the five listed items and at

the same time a suggestion for another. I find SCDEW's inconsistent positions and

interpretations of the provisos support the conclusion that it should be interpreted as a funding

i'neclianism. As such it did not suspend any other statute governing SCDEW.

STANDING

SCDEW challenges Named Plaiiitiffs standing to briiig this actioxi. Upoii SCDEW's

motion, this Court ?ield air evidentiary hearing on t)ie issue of Tami Bollerman's axid Archie

Pattersoii's staiidiiig to represent the class. The Court issued air order on April 27,2017, finding

both had standiiig arid reaffirms that order hereiii.
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As noted in Joseph v. South Carolina Department of Labor, 417 s.c. 436, 449, 790 S.E.

2d 763, 769 (2016)

A fundamental prerequisite to institute an action is the requirement that the
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plaintiff have standing. (internal citations omitted) Standiiig is defined as "a
personal stake. in the subject matter of a lawsuit." (internal citations omitted). The
United States Supreme Court has set forth the "irreducible constitutional
minimum of standing," which consists of three elements: (l) the plaintiff must
have suffered an "in.jury in fact;" (2) there must be a causal connection between
the injury and the conduct complained of; and (3) it must be likely, as opposed to
merely speculative, that the injury will be "redressed by a favorable decision."
(internal citations omitted) A party seeking to establish standing carries tl'ie
burden of den'ionstrating each element. (internal citations omitted).

Plaintiffs seek the payment of benefits they were denied as a result of failing to comply with the

online work search requirement. Tliis loss of benefits constitutes an "injury in fact".

Fuither, there is a causal connection between this injury and the conduct complained of.

SCDEW's policy requiring an online work search without 'first promulgating a regulation is

directly related to Plaintiffs' injury, since failing to perform the online search is the sole reason

for denial of benefits. Finally, a favorable decision by this Couit would compensate for the

injury. Tlierefore, Plaintiffs have met their burden of establishing standing to proceed in this

matter.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

SCDEW next asserts that Plaintiffs failed to exhaust administrative remedies before filing

this action and the action sho?ild be dismissed. The doctrine of exlia?istion of administrative

remedies is genera?iy considered a rule of policy, convenience, and discretion, rather than one of

law. Stiwqy v. Sumter School District 1 7, 382 s.c. 52, 358, 675 S.E.2d 760, 763 (2009), citing

Adamson v. Richland County School District Qne, 332 S.C.l21, 125, 503 S.E.2d 752, 754 (Ct.

App. 1998). Tlie doctrine is not jurisdictional. Id. Wlietlier adi'ninistrative remedies must be

exlia?isted is a matter within the circuit court's sound discretion and this decision will not be

disturbed absent an abuse of discretion. Id, citing Hyde v. S.C. Dept. of Mental Health, 314 s.c.

207, 208, 442 S.E.2d 582, 582-83 (1994),
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The general rule is t?iat administrative remedies must be exhausted absent circumstances

that support an exception to application of the general rule. Id. citing Hvde, 314 S.C. at 208, 442

S.E.2d at 583. When an adequate administrative remedy is available to determine a question of

fact, one must seek the administrative rcmedy or be precluded from pursuiiig relief in tl'ie courts.

Id. However, s.c. Code Ann. Sectioii l-23-380 ?does not limit utilization of or the scope of

judicial review available rmder other means of review, redress, relief, or trial de novo provided

by law." ? 382 s.c. at 359, 675 S.E.2d at 764.

Citing Ward v. State, 343 s.c. 14, 18, 538 S.E.2d 245, 247 (2000), SCDEW argues the

requirement to exha?ist administrative remedies is statutorily mandated, and the exceptions to the

exhaustion requirements are few. When exhaustion of remedies is statutorily mandated,

legislative iiitent prevails. Id. The Court in Wg?4 did not list every exception to statutorily

mandated exhaustion of remedies, but concluded that "the Jegislature would not require a futile

act. Thus, a generally recognized exception to the requirement of exhaustion of administrative

remedies exists when a party demonstrates that pursuit of them would be a vain or futile act." Id

343 s.c. at 19, 538 S.E.2d at 247.

Subsequently, citing ?, the Supreme Court ruled "...[a? party is not required to

exhaust administrative remedies if the issue is one that cannot be ruled upon by the

administrative body." Charleston Trident Home Builders, Inc. v. Town Council of Summerville,

369, s.c. 498, 502, 632 S.E.2d 864, 867 (2006). (emphasis added). In such an instance,

exhausting remedies would be futile.

Romi Robinson serves as the Chief Administrative Hearing Officer and presides over the

L,ower Authority Appeals Department, which hears appeals from the claims adjudicator level.

Ms. Robinson testified that SCDEW's appeals process would not have addressed the legal issue
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in this case - wlietlier SCDEW was required to promulgate regulations prior to implementing its

on line work search req?iirement. Ms. Robinson testified that SCDEW's Appellate panel only

has the power to resolve factual disputes. It would not resolve issues of law pertaining to the

authority of SCDEW to implement the online work search requirement without first

pronmlgating regulations. (Exliibit 1, 10/31/18 hearing [11/2/16 Transcript, p.78, 1.16 - 25];

Exhibit 9, 10/31/18 hearing [Deposition of Romi Robinson, p.l0, 113 - p.ll, 1.22]; Tab 39,

Hearing Notebook)

I also find the legislature would riot require exhaustion of administrative remedies when

an agency is acting outside of its authority. "As a creature of statutes, regulatory bodies ... have

only the authority granted them by the legislature.... Any action taken ... outside of its statutory

and regulatory authority is null and void." Responsible Economic Development v. South Carolina

pepartmerrt of Health qnd Environmental Qontrol, 371 s.c. 547, 553, 641 S.E.2d 425, 428

(2007) (internal citations omitted). In such an instance, an exception would exist to any

statutorily mandated requirement to exhaust administrative remedies, since the conduct

complained of would be beyond the administrative agency's authority. Brown v. James 389 s.c.

41, 55, 697 S.E.2d 604, 612 (2010) ("Another exception to the exhaustion requirement is

recognized when an agency has acted outside of its authority?). The issue of whether an agency

is acting outside the scope of its authority is a matter of law and excuses any failure to first seek

administrative remedies. Ex pqrt?e All5tate Ins. Co., 248 s.c. 550, 568, 151 S.E.2d 849, 855

(1966). As noted above, SCDEW was without authority to implement the online work search

requirement without first promuigating regulations, since it is statutorily mandated to do so.

Plaintiffs are therefore not required to exhaust administrative remedies.

Finally, SCDEW asserts Plaintiffs are barred from bringing this claim by SC Code Ann.
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41-35-660 which provides: "[a? claimant ... may file an appeal from an initial determination,

redetermiriation, or subsequent determination not later than ten days after the determination was

mailed to his last known address..." Since this action is not an appeal from an initial

determination, redetermination or subseq?ient determination this section is not applicable.

CLASS CERTIFICATION

I find this action should remain certified as a class action and re-affirm this Court's

previous order. The class isidefiried as:

All persons who are:

(1) citizens and residents of South Carolina;

(2) who were eligible to receive unemployn'ient benefits, through
SCDEW;

(3) who made application through SCDEW to receive benefits;

'(4) w?io were denied a benefit between August 6, 2012, and July 1, 2016, for failure

to perform an oiiline work searcli; and

(l) did not exha?ist their benefit allotment for the pertinent period

despite the work search ineligibility;

(2) can document that they were actively seeking work during the

week or week for w]iich a benefit was denied, by producing a

contemporaneously-kept Form UCB-303, or a re-created Form UCB-303 that

presents substantial evidence that the four non-online work searches were actually

made; and

(3) were otherwise eligible to receive a benefit,

Plaintiffs proposed Order, p. 20, would define the class as "all persons. . . (2) who were

eligible to receive unemployment benefits, through SCDEW . . . and (4) who did not receive

benefits for one or more weeks as a result of their failure to conduct an online job search on or

20



after August s, 2012." The Court concludes that itei'n (2) above, properly read, correctly limits

class mei'nbers)iip to persons who were otherwise entitled to unei'nployment benefits for the

weeks in which they were denied a bene'it for failure to make an online work search. However,

in order for a claimant to show tl'iat Iie or she was actual)y ?eligible to receive unemp]oyment

benefits, through SCDEW," claimants must still show that they satisfied the requirements to

receive benefits for the week or weeks in question, once the disqualification for failure to make

an online work search is removed.

There is nothing about this case that would excuse the nai'ned Plaintiffs and plaintiff class

members from complying with the statutory requirements applicable to all claimants for DEW

benefits that they were "able to work and available for work" in their usual employment or other

similar employment for which the claimants were qualified. § 41-35-11 0(3). The claimant class

members are also required, like all other claimants for unemployment benefits, to make a weekly

showing that they were ?actively seeking work." Id.

The claimant at all times bears the burden of showing that he or she is available for work,

able to work, and actively seeking work. See, e.g., Hyman v. South Carolina Employment Sec.

Commission, 234 s.c. 369, 373, 108 S.E.2d 554, 556 (1959). Tlie Court of Appeals has held that

"compliance witl?i benefit eligibility requirements . . . includes a duty to show availability for

work and a reasonable effort to obtain employment." Wellington v. S.C. Employment Sec.

Comm 'n, 281 s.c. 115, 117, 314 S.E.2d 37, 38 (Ct. App. 1984). Wellitxgton further ?'iolds that

"Whether a claimant is available and actively seeking work is an issue of fact to be determined

by the administrative agency [i.e., DEW] in accordance with the facts and circumstances of each

case." 281 s.c. at 117, 314 S.E.2d at 39 (empliasis added). In reviewing the factual question of

wlietlier the claimant was available and actively seeking work, a court must apply the
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"substantial evidence? test of t)ie Administrative Procedures Act. Id. citing the provision of the

APA now codified as s.c. Code Ann. § 1-23-380(5)(e). Accord, e.g., Murphy v. S.C.

Employment Sec. Comm 'n, 328 s.c. 542, 492 S.E.2d 625 (Ct. App. 1997).

Plaintiffs have argued that there is no fuitlier need for cJass members to make a showing

of compliance with those req?iirements applicable to all claimants for benefits. However, there is

no legal basis for excusing such compliance. The class members to whom DEW denied weekly

benefits were denied those benefits because they did not make at least one online work search for

the week in question. However, that does not mean that DEW concluded that those claimants had

otherwise shown an entit?ement to benefits for the weeks in question. Rather, there was no need

for DEW to address any issues of whether the claimants were otherwise entitled to benefits. The

failure to do an online work search was sufficient in and of itself to disqualify the person for the

benefit for the week or weeks in question, and it would have been a superfluous exercise for

DEW to consider and determine whether the claimants would otherwise have qualified for the

benefit for the week or weeks in question.

In addition, the undisputed facts of record in this case show that even when a benefit is

paid, DEW will thereafter, on a periodic basis, require verifications of this weekly information.

March 3, 2014, Cummings Affidavit, ffi 10. At those times, the claimant is required to submit to

DEW proof of work searches, that is, completed Forms UCB-303. Id. DEW then randomly

conducts verifications of the information provided by the claimant: on the Form UCB-303, and

requires repayment of benefits if the information is shown to be false. Id., '107 10, 11 . There is no

reason why compliance with these requirements should be excused.
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Plaintiffs argue in effect that any determination by DEW to deny benefits for failure to

conduct an online work search also reflected a conclusion by DEW that all other requirements
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)iad been met. Tliis argument, however, is completely fallacious. Tlie denials of benefits to

Patterson and Bollerman were made solely because they either did not make an online job

search, or because there was no record of it. (Tabs 9 and 10, 1 0/3 1/18 hearing). There was no

need for DEW to consider or decide anything else, because the determination that there was no

evidence of an online search was dispositive of the individuals' claims. Nor is there anything in

the record to indicate that DEW actually reviewed or decided any other issue. The situation is

analogous to that in the frequently-cited case, Futch v. McAllister Toviiing of Georgetown, Inc.,

335 s.c. 598, 613, 518 S.E.2d 591, 598 (1999), which holds that an "appellate court need not

address remaining issues when disposition of prior issue is dispositive." Having found no

evidence that online work searches were made, DEW had no need to consider anything else.'

It has been held that "there is nothing inlierently suspect about requiring class members to

submit claim forms in order to receive payment." Schulte v. Fifth Third Bank, 805 F. Supp. 2d

560, 593 (N.D. Ill. 2011). See also, e.g., Milliron v. T-Mobile, 2009 WL 3345762, *6

(D.NJ.2009)("the Couit finds it perfectly appropriate to require Class members to submit cettain

information proving they are entitled to collect the relief awarded in this case"). As another coutt

has stated, "[fliling a claim form is a 'reasoiiable administrative requirement' which generally

does riot impose air undue burden on members of a settlement class." Hamilton v. SunTrust

Mortg. hnc., No. l 3-60749-CIV, 2014 WL 5419507, at *6 (S.D. Fla. Oct. 24, 2014)

' Plaintiffs' proposed order at 23, cites Exliibit 12 (actually Tab 14) at the 1 0/3 l/18 hearing as
evidence that DEW decided other issues, but the several identical documents in that exhibit only
advised the claimants that benefits were stopped because the claimants "failed to make an SC
Works [i.e., online] job search contact for the week ending [date?. Therefore your benefits have
been stopped.? Tlie notice advised that if the person wished to receive f3? benefits, they
should bring the notice and their Form UCB, Report of Work Seeking Activities. There is
nothing in those documents to indicate that DEW made any decision about the person's non-
online work searches for the p?@?iweek or weeks in question, nor would such a decision be
expected, given the determination that the benefit should be stopped because of the failure to
make an online search.
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Iii fact, "claims-rnade" procedures would appear to be the general rule. See, e. g., Gascho

v. Glob. Fitness Holdings, LLC, No. 2:11-CV-436, 2014 WL 1350509, at *29 (S.D. Oliio Apr. 4,

2014), report and recommezzdation adopted, No. 2:11 -CV-00436, 2014 WL 3543 819 (S ,I), Ohio

July 16, 2014), affd, 822 F.3d 269 (6tli Cir. 201 6)(class action administration expert testified

that ?in his experience with 3,000 class action settlements, most settlements are claims-made and

"relatively few [of the settlements that he has been involved in]-... maybe less than ten or 20-

[provide for? direct payments" [;] only 'a handful,' including three consumer cases, provided for

checks to be sent without a claims process.") Requiriiig a claims process is particularly

warranted in this case where a claimant may be ineligible to receive benefits for a particular

week for a variety of reasons other than a failure to perform an online work search (e.g., other

availability issues or a disqualification due to the claimant's separation from employment).

Moreover, claimants may have been denied multiple weeks for failure to perform an online work

search and still nearly received the total amount of bene'fits they were eligible to receive in a

given claim year. For instance, a claimant with a weekly benefit amount of $300.00 may have

been denied three weeks due to failure to perform an online work search, but nonetheless

received all but $100 of their yearly allotment. Under plaintiff's class administration plan, that

claimant would receive $800 more than the maximum they were eligible to receive during a

2
year.

m
r
m
0
-l
=o
O
z

0

r
r

Tl

r
m
0
l

1%)
0
4

(0

71
(D
Cr

4

or

1%)

ffl

%I

?n
K
l

art

:0
z

€
m
r
r
l

o
o
<
<
o
z

'n
r
m

cri
I

o
>
ffl
m

I%i)
o
4

Cl)
0
T
0
t:ri
s
0
o
o'i
(0

The Court would also note that iii another South Carolina class action suit ittvolving

DEW's predecessor agency, the class members were required to prove their entitlement to

benefits in the manner of a claims made approach. In Brown v. Porcher, 502 F. Supp. 946

2 See s.c. Code Ann. § 41-35-50 ("The maximum potential benefits of any insured worker in a
benefit year are the lessor of: (1 ) twenty times his weekly benefit amount; (2) one-third of his
wages for insured work paid during his base period.")
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(D.S.C. 1980), affd in part, 660 F.2d 1001 (4t?i Cir. 1981), the district court's order provided for

the mailing of notice to class members, but further provided that act?ial payment would be made

only to " those who respond to the aforedescribed xiotice within ninety (90) days of its mailing. . .

." 502 F. Supp.at 959 (empliasis added). In addition, the court in Brown provided that the

defendant agency had a right to contest the claim made by any class member. Id. Tliis

procedure, like the one proposed by DEW in the present case, ensures that the only persons who

receive unemployment compensation are those who are fully qualified for it, and then only in the

amount they are eligible to receive.

The Couit therefore concludes that the class notice should reflect the need for class

claimants to make the same showing required of every other claimant for unemployment benefits

at the time, including the need to show that for the period in question they were actively seeking

work. Those changes are incorporated in the Class Notice which the Coutt approves via this

Order.

PREJUDGMENT INTEREST

Plaintiffs have made a claim for prejudgment interest, but such claims are barred by

sovereign immunity. There is no South Carolina case which holds, nor any statute which

provides, that the State or any of its agencies may be ordered to pay prejudgment interest. While

the issue has not directly arisen in any case decided after the enactment of the Tort Claims Act in

1986, there is every indication, both in that Act and in at least one judicial opinion, that

sovereign immunity continues to bar the payment of prejudgment interest by the State or its

agencIes.
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The aforementioned judicial opinion concerning this point was rendered by Justice

Pleicones, concurring in EllisDon Const., Inc. v. Clemson Uiziv., 391 s.c. 552, 707 S.E.2d 399,

402 (2011). Tlie EllisDon case declined to award prejudgi'nent interest on grounds other than

sovereign immunity. Justice Pleicones issued a concurring opinion to the effect that sovereign

in'imunity would bar the prejudgment interest claim in any event:

I find, however, that appellant is barred from recovering prejudgment
interest by the doctrine of sovereign immunity. It is well-settled that the
doctrine bars recovery of interest against the State "unless [the State has
been] bound by an act of the Legislature or by a lawful contract of its
executive officers....? Monarch Mills v. S.C. Tax Comm'n, 149 s.c. 219,

146 S.E. 870 (1929); see also e.g. Div. of Gen. Serv. v. Ulmer, 256 s.c.
523, 183 S.E.2d 315 (1971).

391 s.c. at 556, 707 S.E.2d at 402 (Pleicones, J., concurring). Plaintiffs have argued that the two

cases on which Justice Pleicones relied were overruled by McCall v. Batson, 285 s.c. 243, 329

S.E.2d 741 (1985). However, Justice Pleicones himself anticipated and addressed any such

contention, noting that

McCall included Appendix A, a list of 122 cases, and provided that these
cases were "overruled to the extent t)iat they hold that an action may not
be maintained against the State without its consent." Although Monarch
Aifills and Ulmer are on that list, their holdings tltat the State is not liable
for prejudgment interest except when bound by statute or by contract
remain ?inaffected as the right to this interest is not a matter of tort
liability.

391 s.c. at 557, 707 S.E.2d at 402. Thus, by tlte Supreme Coutt's express language in McCall,

the Couit overruled Monarch Mills and Ulmer only to the extent those cases held an action t'nay

not be maintained against the State without its consent. The McCall coutt did nothing to

overrule or impact our Supreme Court's earlier rulings in Monarch Mills and Ulmer that held

sovereign immunity bars interest against the State unless the State is bound by a contract or an
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act of the legislature. On t)ie issue of prejudgment interest, Monarch Mills and Ulmer rcmaisi

good and binding precedent.

In addition, even if it were to be held that McCall abrogated sovereign immunity in

matters not involving toits, the Tort Claims Act restored any such abrogation, providing in § 15-

78-20(b) as fo?lows:

The General Assembly in this chapter intends to grant the State, its
political subdivisions, and employees, while acting within the scope of
official duty, immunity from liability and suit for any toit .except as
waived by this chapter. The General Assembly additionally intends to
provide for liability on the part of the State, its political subdivisions, and
ei'nployees, while acting within the scope of official duty, only to the
extent provided herein. All other immunities applicable to a
govearnmental entity, its employees,, and agents are expressly preserved.

(Empliases added.) Tlie Supreme Court of Soutli Caroliiia has specifically held that ?T?ie [Toit

Claims] Act first completely restores sovereign immunity. s.c. Code Ann § l5-78-20(b) . . . and

then provides specific waivers arid limitations on actions agaiiist governmental entities." Mtrphy

v. Richlarxd Mem'l Hosp., 317 s.c. 560, 563, 455 S.E.2d 688, 690 (1 995)(emphasis added).

In addition, even for those instances in which sovereign immunity was waived in the Tort

Claims Act, the General Assembly expressly provided in § 15-78-120(b) that "No award for

damages under this chapter shall include punitive or exemplary damages or interest prior to

judgment." Tlie fact that the General Assembly precluded prejudgment interest even in cases

where sovereign immunity was expressly waived is strong evidence of a legislative intent to

preclude such claims in all other contexts as well.
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In addition, the system for the payment of unemployment insurance is entirely created

and governed by statute. The statutes do not authorize the payment of interest on unlawfully
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withheld benefits. On the contrary, the Iegislature iii § 41-27-630 expressly prohibited claimants

from receiving anything more than tl?ieir weekly benefit amount:

"A benefit is considered due and payable pursuant to Chapters 27 thro?igh
41 of this title only to the extent provided in those chapters and to the
extent that money is available for them to the credit of the unemployment
compensation fund and neither the State nor the department must be
Iiable for an amount in excess of that sum.?

(Empliases added.) Plaintiffs argue that ?Tlie legislature has not precluded the recovery of

prejudgment or post judgment interest in claims not sounding in tort." Proposed Order at 22.

That is incorrect, beca?ise as quoted above, the legislature has expressly precluded a claimant

fiaom receiving ?an amount in excess of [the weekly benefit amount?.? Moreover, the Tort Claims

Act expressly preserves "[a]11 other immunities applicable to a governmental entity. . . ." This

includes the established sovereign imnmiiity from the payment of prejudgment iiiterest.

PRODUCTION OF CLASS MEMBERS NAMES, ADDRESSES, AMOUNT OF
BENEFIT DENIED AND DATE BENEFIT DENIED

Tlie parties iii the Second Amended Sclieduling Order filed Fcbruary 2, 2015, provided

that upon Class Certificatioii SCDEW agreed "upon an appropriate order" to provide Information

requested in Plaintiffs interrogatories s arid 6 pertaining to the names and addresses of class

members as well as the amount of benefit and the date it would have been paid. (See Plaintiffs

Motion to Compel filed June 27, 2013) SCDEW initially objected to production of this

information, citing confidentiality restrictions found in 20 CFR 603, which require state agencies

administering unemployment insurance benefits to keep certain information confidential. 20

CFR 603.5 (h) provides an exception to this confidentiality requirement, if the disclosure is in

response to a court order.
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NOTICE TO THE CLASS
I

l

t:o

=o

Plaintiffs have filed a motion to approve a class notice. SCDEW has filed an objection to %
the proposed notice. SCDEW does not object to the general form of the notice but asserts that

m
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class members still have the burden of proving they are otherwise entitled to unemployment
O
<
I
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benefits and more information is needed to determine whether class members are entitled to 2

J

benefits. For example, SCDEW contends class members still need to prove they made four job
r
m

U
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contacts for the week(s) benefits were denied.
o
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After review of the notice, I find that Plaintiffs' proposed notice, as modified by

m
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CA)
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Defendant, informs the class of the pendency of the action, the nature of the action, the class
m
0
Cl)
0
0
0

members' rights to participate iii the action, the class members' rights to opt out of the class DB

action, and the documentation each class men'iber must produce to receive payment. While it

may be necessary to make some modification to the Notice and this Order to reflect any

subsequent appeals or developments, or to provide additional details about the administration

arid claims process, the general form of this Notice is hereby approved. A copy of the notice

Therefore, within 30 days of this order becomiiig final, SCDEW shall provide a list of

class members names, addresses, the amount of benefit denied as well as the date the benefit was

to have been paid.3 To save cost of administration and notice, this iiiformation shall be provided

in electronic format, in exceJ or a software platforii?i of general commercial use, if practicable.

Pursuant to 20 CFR 603.7(a), Plaintiffs must keep this unemployment compensation information

confidential and utilize it only as permitted in this order.

3 A?l references herein to a period of " days of this order becoming final" are intended to refer
to finality after any and all appeals have been resolved.
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form (and opt out form) is attached to this Order. Furtlier instructions regarding this notice are

given below.

ATTORNEY FF,ES

Plaintiffs assert they are entitled to attorney fees either from the common fund of the

class or pursuant to s.c. Code Ann. 15- 77-300. Within 30 days of this order becoming final,

P)aintiffs shall file their petition for attorney fees and costs, tozether with any affidavits in

support of its petition.

CLASS ADMINISTRATION

The following class administration process is subject to change pursuant to a final order

resulting from the supplemental hearing described in Section 4.

1. Administration Costs. The Plaintiffs will bear the costs of class administration and notice.

"Rule 23(d)(2) provides that the notice is given by the party seeking to maintain the action

as a representative suit . . . The language of our rule imposes the costs of notice on the

party seeking class status. This is consistent with federal practice." James F. Flanagan,

South Carolina Civil Procedure, 197 (3d ed.). See Eisen v. Carlisle & Jacqueline, 417 U.S.

156, 178-79 (1974) ("The usual rule is that a plaintiff must initially bear the cost of notice

to the class."). Plaintiff's may petition to recover these costs iii its petition for fees and

costs.

2. Appointment of Class Administrator. Within 15 days of this Order becoming final, the

parties shall confer for the purpose of selecting a class administrator to effect class notice,

collect any opt outs from class members, collect any objections to the award of attorney

fees and costs from those who do not opt out, to disburse settlement funds to class
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members WIIO do not opt out, and to handle all other aspects of managing class

administration. If the parties cannot agree, either party shall move before the court for an

administrator to be appointed. During the administration of the award to the Class, the

Administrator shall submit a written activity status report to the Court no less frequently

than monthly with copies to counsel for the parties.

3. Attorney fees and costs petition. Within 30 days of this Order becoming final Plaintiffs

counsel shall submit its fee petition, and Defendant shall comply with this Order regarding

production of class member information.

4. Supplemental hearing. Within 60 days of this Order becoming final, or as soon as

practicable, this Court shall conduct a supplen?iental hearing for the purpose of hearing

Plaii'itiff's counsel's petition for attorney fees and costs, determining the final amount to be

paid to each claimant, approving a class administrator, making any modifications to the

Class Notice and this Order, and to issue any order necessary for the administration of the

class. As soon as practicable after this Order becomes final, the parties shall contact the

Chief Judge for Administrative Purposes for this Circuit for the purpose of assigning a

judge and conducting a supplemental hearing is this matter.

s. Notice to Class. Within 15 days of the order from the supplemental hearing described in

Section 4 becoming final (Supplemental Order), or at such later time as Court may direct,

the class administrator shall:

a) mail to each Class Member via first class mail a copy of the Notice as finally

approved by this Court. The Administrator shall file an affidavit of mailing with the
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Court and provide copies to counsel for the parties. Refer to parts 10(f) and (g)

below for instructions regarding "Returned Mailings."

b) The Admiiiistrator shall also cause the P?iblication Notice (as finally approved by the

Court) to be published once per week on two (2) consecutive weeks in accordance

with s.c. Code 15-29-40, in papers of general circulation in the cities of Greenville,

Columbia, Charleston and Florence. The Publication Notice shall first be published

sinmltaneously with the n'iailing of the Notice to Class Members or as soon

thereafter as practicable, and in no event more than ten (10) days after Notices have

been dispatched by mail. Proofs of the Notice shall be provided to counsel for the

parties for review prior to publication. The Administrator shall file or cause to be

filed an affidavit of publication with the Court and provide copies to counsel for the

parties.

6. Opt outs. Each Member of the Class shall be provided with the individual right to exclude

himself or herself ("opt out") from the Class by advising the Clerk of Coutt in writing of

such a decision by a date that is to be later determined by the Court. Notices of decisions to

opt out received after such date shall be of no force or effect. The right to opt out shall be

described in both mailed and published notices, as approved by the Court. If a Class

Member elects to opt out, the Class Member shall not participate in the final award.

7. Obiections. Any objections to Class Counsel's request for reasonable fees and costs or to

the compensation for the Class representatives or to any other matters must be filed with

the Clerk of Court within thirty (30) days of the first publication of the Publication.
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8. Final hearing. The notice shall also advise the Class Members of tl'ie time and location of

the final )iearing and their rights to appear and voice any objections they have to any award

of attorney fees and costs.

9. P:ayments to Class Members. Tlie following procedures shall be followed to effectuate

payment to class members who are eligible to receive payment pursuant to this order:

(a) Transfer to Admiiiistrator. Within a reasonable time after the

Supplemental Order becomes final, Defendant shall pay to Administrator as Escrow Agent for

the Members of the Class the aggregate sum owed to each class member as computed above.

Tliis amount will be adjusted downwards to account for airy Members that choose to opt out.

T)ie payment shall be via Electroiiic Funds Traiisfer (EFT) iii immediately available u.s. funds.

(b) A4minist;ation qf the Fund. The Fund shall be held in trust in the

name of Administrator as Escrow Agent in one or more interest-bearing accounts. Eacli account

shall clearly be designated as an "SCDEW Distribution Account." All interest earned on the

F?ind shall be added to and made a part of the Fund.

(c) Recognition Payments to Class Representatives. In recognition of

the Named Plaintiffs' willingness to serve as Class Representatives and to assist in the

prosecution of this case on behalf of all Class Members, the Administrator shall pay out of the

Fund to Plaintiff Tami Bollerman Webb the sum of and to Plaintiff Archie Patterson the sum

of , said sums being computed on the basis of $ 0.50 times the number of class members who

do not opt out. Tliese payments shall be made within a reasonable time after the Supplemental

Order becomes final, assuming they remain members of the class after making a claim and

subn'iitting the req?iired documentation of their job searches. These payments will be deducted
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from the gross payment of bene'fit owed to eac?i C)ass Member who does not opt out. These

payments will be in addition to the distributions ordered below.

(d) Checks Class Members. Payments to class members shall be made

in accordance with the claims process and timelines detailed in the fiiial Supplemental Order.

(e) Adjustments for Opt-Outs. The Fund shall be reduced by the total

amount owed each Class Member who elects to opt out in the manner specified in this Order.

Any monies paid into the Fund on behalf of any Class Member who timely elects to opt out shall

be returned by Administrator to Defendant. Likewise, the recognition payments to the two Class

Representatives will be reduced by a total of 1.00 for each Opt-Out.

(f) Returned Mailings. If any mailing to a Class Member is returned

by the United States Postal Service (USPS), the Administrator will promptly use the National

Change of Address service provided by the USPS to attempt to locate such Class Member and a

current address. Once Administrator obtains an updated address from the USPS for Class

Members previously not located, Administrator will attempt another mailing to the Class

Member. If the USPS is unable to provide an updated address, Administrator will then attempt to

utilize the services of a credit-reporting agency in accordance with the Federal Credit Reporting

Act. Regardless of any returned mailings, claims to receive benefits under this class action must

be made within the timeframe specified in the final Supplemental Order.

(g) Additional Location Efforts. Thiity (30) days the class notice is

first mailed (or as soon as practicable after this 30-day period has elapsed), the Administrator

shall identify all persons whose notices have been returned. Within ten (10) days after

identifying such persons, the Administrator, using data from a credit bureau and/or the National

Cliange of Address service, will update addresses to locate all such persons so identified. Within
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ten (10) days after obtaining the addresses for such persons, Adininistrator will attempt another

mailing to axiy Class Members tli?is located. Tlie Administrator is not required to make a mailing

to any person whose initial mailing is returned undeliverable until after the postal address has

been ?ipdated iii the manner prescribed hereinabove. Regardless of any additional location

efforts, claims to receive benefits under this class action nmst be made within the timeframe

specified in the final Supplemental Order.

(h) Personal Identifiers. By this Order, the Court hereby authorizes the

Administrator and Class Counsel to collect the Social Security numbers, dates of birth, driver's

license numbers and any other identifying information of Class Members, if necessary. Such

data are to be used only in connection with the disbursement of proceeds, any required tax-

related filing, and related aspects of the Class adn'iinistration.

(i) ?. No less frequent than monthly, Administrator will provide

counsel for the parties a list of checks consisting of check numbers with each check, the

payee(s), the amount, and the mailing address, and date of mailing. Class Counsel shall also file

with the Clerk of Court a summary affidavit setting forth the date of mailing of the checks. A

copy of this affidavit shall be served upon counsel for the parties.

(j) !2!!?U!?. If Administrator is informed that any Class Member becomes

deceased after substantiating their claim in accordance witl'i the final Supplemental Order, the

Administrator shall work with class counsel to have the check appropriately reissued in the name

of the estate, the name of the personal representative, or the spouse or heir(s) as circumstances

dictate. If the Administrator is unable to successfully issue a check to address the death of the

Class Member, then the amount due to the decedent shall be shall lapse and revert to the

unemployment trust fund as provided in s.c. Code Ann. § 41-35-30.
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(k) Bankruptcies. Administrator shall endeavor to identify each Class

Member wl?io is currently a debtor in a bankruptcy proceeding in the Bankruptcy Court for the

District of Soutli Carolina, and for such persons, Administrator shall make the checks jointly

payable to the Trustee and Class Member, to be mailed to the Trustee or will issue checks as

directed by the Bankruptcy Court and/or Trustee. Furtlier, if Administrator becomes aware of

any Class Member who is currently a debtor in a bankruptcy proceeding in any other

jurisdiction, Administrator will make the checks jointly payable to the Trustee and Class

Member, to be mailed to the Trustee or will issue checks as directed by the Bankruptcy Court

and/or Trustee.

(l) Unclaimed funds. Plaintiffs have asserted that all funds that are not

claimed by a Class Member shall be deemed residual funds and paid pursuant S.C.R.C.P. 23(e)

to the South Carolina Bar Foundation. The Couit disagrees, and directs that such funds shall

lapse and revert to the unemployment trust fund.

Rrile 23(e) became effective April 27, 2016. At the time the amendment to the Rule was

added, almost all of the coi'nplained-of acts in this case had occurred, with only about two month

(May-June 2016) remaiiiing until DEW ceased stoppiiig benefits, the proviso not having been re-

enacted for 2016-17. Rule 86(a) provides that

(a) Tliese rules shall take effect on July 1, 1985. They govern all
proceedings in civil actions brought after they take effect and also all
further proceedings in actions then pending, exce:pt to the extent that in
the opinion pf the court their application in a particular action pending
when the rules take effect would not be feasible or would work injustiqe,
in wl2i<,ji evenj the former proced?ure applies.

The Supreme Court has held that the same rules of applicability apply when new civil rules are

promulgated after the original 1985 enactment. Graham v. Dorchester Cty. Sch. Dist., 339 s.c.

121, 124, 528 S.E.2d 80, 82 (Ct. App. 2000).
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First of all, Rule 23(e) does not require the Court to provide for residual funds.

Specifically, Rule 23(e)(2) provides only that "Any order, judgment, or approved compromise in

a class action under this r?ile that establishes a process for identifying and compensating

members of the class ? provide for the disbursement of residual funds." (Empliasis added.)

The rest of Rule 23(e)(2) only provides for what would happen if the court elects to provide for

the disbursement of residual funds.

However, even if language of the Rule were to be deemed mandatory, it would

neveitlieless "not be feasible or would work injustice" to apply it here for several reasons, First,

the distrib?ition of unpaid or unclaimed funds is covered by statute, specifically § 41-33-170

("Disposition of unused amounts in benefit payment account"), which provides as follows:

A balance of money requisitioned from the unemployment trust fund
under Section 41-33-80 which remains unclaimed or unpaid in the
benefit account and the benefit payment account after the expiration of
the period for wliicli tl'iose sums were requisitioned either must be
deducted from air estimate for, arid may be used for the payment of, a
benefit during a succeeding period or, in the discretion of the
department, must be redeposited with the Secretary of the Treasury of
the United States to the credit of this State's account in the

unemployi'nent trust fund, as provided in Section 41-33-50.

In other words, DEW is required either to use unclaimed funds for a succeeding year or to

deposit it to the State's federal trust fund account. This rules out any use of unclaimed funds for

other purposes or under different statutes, such as the {?Jnclaimed Propeity Act cited in Plaintiffs'

most recent correspoiideiice to you. As an aside, all UI funds, iiicl?idiiig funds that were

originally "state fiinds" reccivedi from emp?oyers, are transferred to the US Treasury to be held in

South Caroliiia's unemployment trust fund. s.c. Code Allll. § 41-33-50. Moreover, the General

Assembly has, however, provided that when there is no one available from a list of possible heirs

to claim a benefit payable to a deceased person, "the payments due the deceased must lapse and
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revert to t?ie unemployment trust fund." § 4]-35-30(B). The Court finds that sii'nilar result should

apply here by analogy, meaning that any unclaimed funds would effectively remain with DEW

for the payment of unemployment claims to others. Tliis is similar or identical to the p?irpose

sought to be served by the distribution of funds proposed by Plaintiffs, arid if anything is more

speci'fically directed to tl'ie class members, i.e., persons making unemployment insurance claims,

than the more broad distribution for which Plaintiffs advocate.

Secondly, the Defendant is a state agency charged with expending its funds for the public

benefit. Unlike a private defendant in a class action DEW would not retain funds in a way that

would be comparable to permitting a private defendant to profit. Moreover, unlike some

situations in which a residual fund account is created, the unemployment insurance funds in the

present case were not paid to DEW by class members, but rather were paid by employers. DEW

therefore did not "profit" at the expense of class members, unlike a situation, for instance, in

wliicli a business is found to have overcharged a number of people and there is no reason in

equity why the business should be permitted to keep its overcharges simply because not all of the

overcharges could be repaid.

Thirdly, even if DEW should ultimately not prevail on the merits in this action, it cannot

be disputed that DEW's actions were nevertheless prompted by a good faith effort to comply

with the expressed will of the General Assembly as DEW understood it. In other words, there is

no need in this situation to regard DEW's actions as something that is necessary in order to deter

DEW from similar conduct in the future.
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Finally, there is no reported South Carolina case in which a court has ordered the

distribution of unclaimed funds in a manner akin to the cy pres doctrine. Accordingly, there is

nothing in "former procedure" that would require a class action defendant to turn over funds not
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paid to class members . To apply Rule 23(e) to this case would be (except for possibly two

months in 2016) an impermissible retroactive award.

Supplemental Hearings

This Couit shall hold all supplemental hearings necessary to effectuate the Order and

distribute funds to the class.

It is Therefore Ordered that:

1. SCDEW was required to promulgate regulations before implementing its online

work search, and each class merriber who

(a) was denied a benefit between August 6, 2012, and July 1, 2016, for failure to

perform an online work search;

(b) did not exhaust his or her benefit allotment for the pertinent period despite the

work search ineligibility;

(c) can document that he or she was actively seeking work during the week or week

for which a benefit was denied, by producing a contemporaneously-kept Form UCB-303, or a re-

created Fori'n UCB-303 that presents substantial evidence that the four non-online work searches

were actually made; and

(d) was otherwise eligible to receive a benefit,

is entitled to receive the benefits denied as a result of the online requiret'nent;

2. Attorney fees and costs are held in abeyance as set forth above;

3. Class notice and administration shall be implemented as set forth above;

4 All funds that are not claimed by a Class Member shall remain in the possession

of DEW.

s. This Couit reaffirms its prior orders certifying the class and finding that Named
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Plaintiffs have standing to represent the class;

It is further Ordered that his case shall remain open for the administration and distribution

of payments to the class, as well as other issues whicb may arise.

AND IT IS SO ORDERED.

Doyet A. Early, III
Circuit Court Judge
Second Judicial Circuit

, South Carolina

,2019
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COURT OF COMMON PLEAS FOR BARNWELL COUNTY,
SOUTH CAROLINA

THISISA COURT-AUTHORIZEDNOTICE.

THISISNOTA SOLICIATIONFROMA LAWYER.

o The purpose of this Notice is to inform you of a class action lawsuit that is
now pending in the Couit of Common Pleas for Barnwell County, South
Carolina. This Notice is intended to advise you of the lawsuit and of your
rights with respect to the lawsuit. The Notice is not, and should not be
understood as, an expression of opinion by the Court concerning the merits
of the lawsuit or the defenses to the lawsuit.

o Read this Notice carefully and in its entirety. Your legal rights
will be affected by proceedings in this lawsuit.

o Your rights, and the deadlines to exercise them, are explained in this Notice.

o While the Couit iii charge of this case has issued an order in favor of tlte
Plaintiffs, appeals are also expected and this court still has to decide other
issues, such as the award of attorney fees. Payments will be made after the
Court issues its final rulings, unless those rulings are reversed on appeal.
Please be patient.
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*

WHAT THIS NOTICE CONTAINS

BASIC INFORMATION........................................................................ 3

1. Wliy is there a notice?
2. What is this lawsuit about?

3. Wliat is the status of the lawsuit?

4. Why is this a class action?

WHO IS IN THE CLASS? ................................................................................................ 4

s. How do I know if I am part of the Class?

CLASS BENEFITS................................................................................ 4

6. What will I get if I stay in the Class?
7. Wliat am I giving up to stay in the Class?
8. How can I get a payment?
9. Wlien will I get my payi'nent?

EXCLUDING YOURSELF FROM THE CLASS.............................................5

10. How do I get out of the Class?
11 . If I don't exc?ude myself, can I sue the Defendant for the same thing later?
12. IfiexcludemyselffromtheClass,canIstillgetapaymentiftheclassisawarded

money?

THE LAWYERS REPRESENTING YOU..................................................... s

13. Do?havealawyerinthecase?
14. How will the lawyers be paid?

IFYOUDONOTHING........................................................................... 6

15. Whathappensif?donotl'iingatall?

GETTING MORE INFORMATION...................... .......................................6

16. Wliat should I do if I have moved or my sit?iatioii has changed?
17. How do I get more information?
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BASIC INFORMATION

1. Why is there a notice?

You have a right to know about this class action lawsuit and about your options. This notice
explains tl'iis )awsuit to you and explains how you can participate or exclude yourself from the
lawsuit. Please read it carefully.

Tlie Court in charge of this case is the Couit of Common Pleas for Barnwell County, South
Carolina, and the case is called Lorinda A. Robinson, et al. v. South Carolina Department of
Employment & Work Forcc, Case No. 2013-CP-06-00059 (the "Lawsuit"). The people who
sued are called the "Plaintiffs," and the state agency they sued, the South Carolina Department of
Employment and Workforce, is called the "Defendant?.

2. What is this Lawsuit about?

Plaintiffs seek to recover money for class members who they allege were wrongfully denied
unei'nployment benefits as a result of the Defendant's failure to comply with South Carolina law.

Plaintiffs assert as of August 6, 2012, and ending July 1, 2016, SCDEW, without first
promulgating regulations, began to require claimants to file at least one online application
seeking employment. The named Plaintiffs were denied benefits because of their failure to apply
online for ei'nployment. Plaintiffs assert that SCDEW is req?iired by Statute to implement
regulations to establish policies to pay claims for unemployment benefits in particular s.c. Code
Ann. §41-27-510, §41-29-l 10, §41-35-610, and §l-23-10 et. seq. Alternatively, Plaintiffs assert
the new policy constitutes a binding norm which must be implemented by regulation.

The Defendant denies all claims made against it, denies that its practices violated any laws, and
denies that the Plaintiffs are entitled to any relief.

3. What is the status of the Lawsuit?
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By Order dated April 29, 2016, the Court ruled that the Lawsuit should be maintained as a class
action. A merits hearing was held on October 31, 2018. After the hearing the Coutt issued its
Order finding SCDEW was required to promulgate regulations before implementing its online
requirement and each class member is entitled to receive the benefits denied as a result of the
online requirement.

4. Why is this a class action?

In a class action, one or more people, called "class representatives,? sue on behalf of people who
have similar claims. All these people are a ?Class" or "Class Members,? except for those who
exclude themselves from the Class.
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To certify a class, a Court i'n?ist find there are numeroris people who have common legal or
factual issues to be resolved and that tJie class representative has similar claims and wiJl
adequately represent the iiiterest of the class. Usually, class actions involve numerous small
claims which migl'tt not be economical for the class members to file and maintain as individual
suits.

WHO IS IN THE C?,ASS?

s. How do I know ifI am part of the Class?

If yo?i receive this Notice in the mail, the Couit has reason to believe you are a member of the
Class.

Tlie Couit has defined the Class as "...All persons who are:
(1) citizens and residents of South Carolina;
(2) who were eligible to receive unemployment benefits, through SCDEW;
(3) who made application through SCDEW to receive benefits;
a(4) who were denied a benefit between August 6, 2012, and July 1, 2016, for failure to perform
an online work searcli; and

(1) did not exhaust their benefit allotment for the pertinent period despite the work
search ineligibility;

(2) can document that they were actively seeking work during the week or week for
which a benefit was denied, by producing a contemporaneously-kept Form UCB-303, or a re-
created Form UCB-303 that presents substantial evidence that the four non-online work searches
were actually made; and

(3) were otherwise eligible to receive a benefit."

CLASS BENEFITS

6. What will I get if I stay in the Class?

If you stay in the Class and the Plaintiffs prevail, and if you can make the showing referenced
below, you will receive the benefit amount you would have received had your benefit not been
denied for failing to comply with the online work search requirement. Please note, you cannot
receive more than your maximum potential benefit amount for a year under s.c. Code Ann. §
31-35-50. Furtlier, before you can collect the benefit amount, you will be required to document
that you were actively seeking work during the week or weeks for which the benefit would have
been paid. DEW requires t)iis documentation to be made by a Form UCB-303, kept by you at the
time the benefit was sought. DEW will also accept a re-created Form UCB-303 for the period in
question, but DEW will review airy such forms, wlietlier origiiial or re-created, to determiiie
whether they present substantial evidence that the four non-online work searches were actually
made. You will need to have been otherwise qualified to receive a benefit during the period iii
question.
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7. What am I giving up to stay in the Class?
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If you remain in the class, you can't sue the Defendant, contiiiue to sue, or be part of any other
lawsuit against the Defendant about the issues in this case and you will be bound by the Court's
decision in this case.

8. How can I get a payment?

If you decide to remain in the Class and the case results in an award of monies to the c]ass after
all appeals have been resolved, you will be notified of that result, and advised how to submit
your proof of entitlement to benefits for the period in question.

9. When will I get my payment?

If the Court awards monies to the Plaintiffs, this case will not be over. The Defendant has the
right to appeal. No payments will be made until all appeals have been resolved, and only if
those appeals are resolved in the Plaintiffs' favor. It is not possible to predict what the appellate
courts will decide. Resolving appeals can take time, and its uncertain how long that process will
take. Please be patient.

EXCLUDING YOURSELF FROM THE CLASS

If you don't want a payment and you want to keep the right to sue or continue to sue the
Defendant on your own about the issues in this Lawsuit, then you nmst take steps to get out of
this lawsuit. This is called excluding yourself, or it is sometimes referred to as ?opting out" of
the Class.

10. How do I get out of the Class?

To exclude yourself from or "opt out? of the Class, complete the attached "Election to Opt out of
Class Action" form, and mail it to the Class Administrator at:

{inseit Class Administrator's address}
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The form must be postmarked no later than . If your form is not
postmarked by , you will remain a member of the Class and you will be
bound by the Court's orders. You will also give up your right to sue the Defendant for the
claims that this Lawsuit resolves.

11. IfJdon'texcludemyself,canIsuetheDefendantforthesamethinglater?

No. Unless you exclude yourself, you give up the right to sue the Defendant for the claims that
this Lawsuit resolves. If you have a pendiiig laws?iit, speak to your lawyer iii that lawsuit
immediately. You must exclude yourself from this Class to continue your own lawsuit.

12. If I exclude myself from the Class, can I still get a payment if the class is awarded
money?
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No. You will not get any money from this class action if you exclude yourself from the Class.

THE LAWYERS REPRESENTING YOU

13. Do I have a lawyer in the case?

The Court has appointed these lawyers and firms as "Class Counsel," meaning that they were
appointed to reprcsent the interests of a]] c]ass members t?irougli t?ie c?ass representative(s): C.
Bradley Hutto of Williams & Williams, Daniel W. Williams of Bedingfield & Williams, LLC,
Alex Paterra of The Paterra Law Firm, LLC, and Adam Protheroe of s.c. Appleseed Legal
Justice Center. Their addresses appear on the last page of this Notice.

You will not be charged separately for these lawyers' services to the class. If you want to be
represented by your own lawyer, you may hire one at yorir own expense.

14. How will the lawyers be paid?

Depending on the outcome of the case, the lawyers will be paid in one of two ways: 1 ) from the
common fund created by the Court to pay the judgment it entered; 2) from statutory provisions
which allow recovery of attorney's fees, if the Court finds these provisions are applicable. The
attorneys will not seek payment from c?ass members individually.

IF YOU DO NOTHING

15. What happens ifI do nothing at all?

Unless you exclude yo?irself, you won't be able to start a lawsuit, continue with a lawsuit, or be
part of any other lawsuit against the Defendant about the issues in this case in the future and you
will be bound by the decision of the Court in this case.

GETTING MORE INFORMATION
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16. What should I do if I have moved or if my situation has changed?

If yo?i have moved, or if your situation has changed because of death or divorce, please contact
the Class Administrator:

{Class Administrator Contact Information}

17. How do I get more information?

This Notice summarizes the Lawsuit. The pleadings and other papers filed iii the Lawsuit are
available for inspection in the Office of the Clerk of Court in the Barnwell County Courthouse in
Barnwell, Soiitli Carolina.
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Please do not call the Court or the Clerk of Court's office. If you have questions, or if you
need to update your address or other information, you should call Class Counsel or contact them
at:

C. Bradley Hutto, Esquire
WILLIAMS & WILLIAMS

Post Office Box 1084

Orangeburg, SC 29116-1084
(803) 534-5218

Daniel W. Williams, Esquire
BEDINGFIELD & WILLIAMS, LLC

Post Office Box 616

Barnwell, SC 29812
(803) 259-2759

Alex Paterra, Esquire
THE PATERRA LAW FIRM, LLC

104 S. Calhoun Street

Greenville, SC 29601
(864) 232-2776

Adam Protheroe, Esquire
s.c. APPLESEED LEGAL JUSTICE CENTER

PO Box 7?87

Columbia, SC 29202
(803) 779-l 113, Ext. 106

BY ORDER OF THE COURT.
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Doyet A. Early, III
Presiding Judge
Second Judicial Circuit

, So?ith Carolina

Dated:

CLASS COUNSEL

C. Bradley Hutto, Esquire
WILLIAMS & WILLIAMS
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PO Box 1084

Orangeburg, SC 29116-1084
(803) 534-5218

Daniel W. Williams, Esquire
BEDINGFIELD & WILLIAMS

PO Box 616

Barnwell, SC 29812
(803) 259-2759

Alex Paterra

THE PATERRA LAW FIRM, LLC
104 S. Calhoun Street

Greenville, SC 29601
(864) 232-2776

Adam Protheroe

s.c. APPLESEED LEGAL JUSTICE CENTER
PO Box 7187

Columbia, SC 29202
(803) 779-l 113, Ext. 106

ATTORNEYS FOR DEFENDANT SOUTH CAROLINA DEPARTMENT
OF EMPLOYMENT & WORKFORCE

Kenneth P. Woodington
DAVIDSON, WREN & PLYLER, P.A.
1611 Devonshire Drive, 2"d Floor
Post Office Box 8568

Columbia, SC 29202-8568
(803) 806-8222
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ELECTION TO OPT OUT OF CLASS ACTION

Lorinda A. Robirisoii, et al. v. SC Department of Employmeid & Workforce
Barnwell County, South Carolina Court of Common Pleas

Civil Action No. 2013-CP-06- 00059

INSTRUCTIONS:

Only complete this opt-out form if you want to opt o?it of the class in the action known as
Lorinda A. Robinson, et al. vs. SC Department of Employment & Workforce, pending in the
Barnwell County, South Carolina Court of Coii'imon Pleas, Civil Action No. 2013-CP-06-00059.
If you opt out, you will not receive a payment from this lawsuit if one is made.

If you do not want to opt out and you want to receive a payment, DO NOT complete this form.

I want to opt out of the class in the matter known as Lorinda A. Robinson, et al. v, SC
Department of Employmem & Workforce. I do not wish to participate in this action.

Date:

Signature

Please type or print the following information:

Name:

FIRST MIDDLE LAST

Former Name(s) (if any):

Mailing Address:
NUMBER STREET APT. #

CITY STATE ZIP
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Telephone Number:

Mail the completed form to: {Insert Class Administrator's Address}

IMPORTANT! THIS FORM MUST BE POSTMARKED BY
OR ELSE YOU WILL LOSE YOUR RIGHT TO OPT OUT OF THE CLASS.
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Barnwell Common Pleas

Case Caption: Lorinda A Robinson, et al , plaintiff, et al VS SC Department of
Employment & Work Force

Case Number: 2013CPO600059

Order/OtherType:

So Ordered

s/D.A, Early III 2136

Electronicallysignedon20l9-02-1514:01:23 page50of50



STATE OF SOUTH CAROLINA )
)

COUNTY OF BARNWELL )
)

ARCHIE PATTERSON AND TAMMIE )
BOLLERMAN, )

)
)
) ORDER REGARDING DEFENDANT'S
) MOTION TO VACATE AND BOTH PARTIES'V.

sp B5mMEND) MOTION.

SOUTH CAROLINA DEPARTMENT OF )
EMPLOYMENT AND WORK FORCE, )

APR 08 20"t';j)
DEFENDANT. ) SC Court of ,A,) iSr)rJ@:fes

rrab'uia

Defendant moves pursuant to S.C.R.C.P 60 to vacate the (Plaintiffs proposed) Order

consisting of 23 pages erroneously filed in this matter on February 15, 2019 at 10:58 am.

Plaintiffs do not object and acknowledge this order was filed by mistake. Tlierefore, Defendant's

motion to vacate this order is Granted.

Defendant and Plaintiffs both move pursuant to S.C.R.C.P. 59 to alter or amend this

Couit's Order filed February 15, 2015 at 2:l7pm. After carefully reviewing both motions and

after hearing the arguments presented, I find that the Defendant's motion should be denied. As

to Plaintiff's motion regarding the notice to the class, the class definition, and the claims made

process established in the order, I am taking that matter under advisement. Counsel for both

sides shall submit proposed 6rders to me by Marcl?i 11, 2019. Otlierwise, I reaffirm my previous

order.

AND IT IS SO ORDERED.

PLAINTIFFS,

IN THE COURT OF COMMON PLEAS

CaseNo.: 2013-CP-06-00059
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Honorable Doyet A. Early, III
Judge of t?ie Secoiid Circuit

, South Carolina

February?, 2019
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So Ordered
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IN THE COURT OF COMMON PLEAS

SECOND JUDICIAL CIRCUIT

Case No.: 2013-CP-06-00059

STATE OF SOUTH CAROLINA )
)

COUNTY OF BARNWELL )
)

ARCHIE PATTERSON AND TAMMIE )
BOLLERMAN, )

)
)
)

V. )
)

SOUTH CAROLINA DEPARTMENT OF )
EMPLOYMENT AND WORK FORCE, )

)
DEFENDANT. )

)

PLAINTIFFS,
ORDER GRANTING

PLAINTIFFS' 59(e) MOTION

REcH?ey>
APR 08 20Fj

SC Court ofAApp';;ais
Plaintiffs in their 59(e) motion challenge the provisions of the Court's February 15, 2019

Order which requires class members to present their record of work seeking activities, or recreate

their record of work seeking activities, in order to make a claim for benefits. They assert the

claims made procedure and altered class definition is not supported by the record in this case and

is unfair and unnecessary. Citing Hyman v. South Carolina Employment Sec. Commission, 234

s.c. 369, 108 S.E.2d 554 (1959), SCDEW asserted, and this Court agreed, that a claims-made

process was necessary, since class members were still required to prove their entitlement to

benefits. However, after hearing the parties' respective positions and reviewing the record, I find

class members met their required burden of proof, and Plaintiff's motion should be granted.

EVIDENCE PRESENTED

Eligibility Requirements for Unemployment Claims

At the October 31, 2019 hearing, SCDEW offered into evidence by way of affidavit the

testimony of Kevin Cummings WIIO serves as its Unemployment Insurance Benefits Manager.

According to Paragraphs s and 6 of Cummings Second Affidavit dated March 3, 2014, claimants

are required weekly to advise SCDEW whether they are able, available, and looking for work.



Exhibit F to this Affidavit, pages 12 and 13, describes the weekly filing process in detail.

Claimants are required, either online or by telephone to certify they have met the eligibility

requirements to collect benefits. This includes whether the claimant was able, available for and

actively seeking work. Class members were not denied benefits for failing to make this

certification.

Claimants are also required to document their work seeking activities on a UCB-303

form. Cummings 2d Affidavit, Para. 7. The Purpose of the form is to allow SCDEW to audit a

claimant's work seeking activities. A sample copy of this form is attached to the affidavit as

Exhibit A. The Form states: "This work search information is subject to audit." (empliasis

added) The form fuitlier states: "Bring this form each time you are called into the SC Works

Center for an interview. Failure to provide this form may result in a denial of benefits.?

(capitalization omitted) Exhibit B to the Cummings affidavit tells claimants: ?Your work

searches and accompanying documentation are subject to random audit and verification....

Failure to adhere to this policy could result in a denial of benefits.?

Wliile the SCDEW documents refer to the audits as "random", Cummings in paragraph

10 of his Second Affidavit describes the audits as "periodic?. Regardless of how they are

characterized, it is undisputed the audits were not a weekly occurrence necessary for claimants to

receive their benefits. Also, Exhibits A and B to the Affidavit indicate that failure to present the

form does not automatically result in a denial of benefits, but "may" (or "could") result in a

denial of benefits.
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Denial of benefits to Class Members

This Court in its February 15, 2019 0rder, has already found that each class member was

denied because of their failure to conduct an online job search. Each class member received a



Work Search Verification Failure-Benefits Stopped notice informing them their bene'fits were

stopped for failing to make at least one job contact online using the SC Works website. This

notice directed them to report to their local SC works center immediately, along with their record

of work seeking activities form UCB 303 if they would like to receive future benefits.'

When class members appeared SCDEW completed an Availability Fact Finding (form

UCB-102AV) inquiring whether class members were able to work, available to work, and

seeking work.2 SCDEW also required claimants to bring their record of work seeking activities

form UCB-303 with them and would have had the opportunity to review this form. The UCB-

l02AV form also includes a statement regarding the online work search. Afterwards, SCDEW

issues a determination denying benefits to the class i'nember.3

CLASS MEMBERS HAVE SATISFIED THEIR BURDEN OF PROOF

Class members, like all claimants, were required to certify to SCDEW that they were

able, available, and actively seeking work and would have received their benefit but for the

illegal online job search requirement. After benefits were stopped for failing to conduct an

online job search, class members were required to appear at an SCDEW office and were again

required to certify they were able, available and actively seeking work. Class members were also

required to bring their form UCB-303 record of work seeking activities to the meeting. The

only plausible reason for requiring the class member to bring their form UCB 303 would be to

verify past job contacts.

This same form, or a recreation of it, is what SCDEW wishes the class member to produce in
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1 While the notice refcrenccs future bcncfits, Kcvin Cummings in his 30(b%6) dcposition siated (lie reason ror the notice was to get thc claimant
lo come in and give a s(atemcnt abou} why they did no} conduc( thc online vvork scarch. 30 (b)(6) Deposition of Kevin Cummings, dated 10/27
14, pages 34-35.

2 Bollcrman and Pat(erson's UCB-l02AV form is al}ached as part of Exhibit G and H, respectively, ofthe Second Cummings Affidavit

? Bollcrman and Pat(crson's Dctermination dcnying bcnems for failing to conduct an online job search are also incl?ided in Exhibits G and H of
Cummings Second Affidavil respcctively.



a claims process to be entitled to receive their benefit. Class members, however have already

made this audit fori'n available to SCDEW and have certified twice to SCDEW they were able,

available, and actively seelcing work. For claimants who are not class members, SCDEW did not

conduct a weekly review of the UCB-303 form. In fact, Cummings in his Second Affidavit

testified it was impractical for SCDEW to review these forms on a weekly basis.

While all unemployment insurance benefits claimants have a burden to show they are

qualified to receive benefits, there is no rational basis to require a greater level of proof for class

members who were wrongly denied benefits than from other claimants. Such a requirement

would violate plaintiff's rights of eq?ial protection. Littlefield v. South Carolina Forestry

Commission, 337 s.c. 348, 523 S.E.2d 781 (1999). Class members by their initial certification

to SCDEW that they were able, available, and actively seeking work have met the burden of

proof required of other un employment insurance claimants to receive their benefits.

Moreover, it is unlikely that claimants would still have these fomis or be able to recreate

them with any accuracy, since many of the claims are more than six-years old. The delays in

sending the notice caused by potential appeals, makes it more unlikely that class members could

comply with the claims process."

Since class members have already met their burden of proving entitlement to receive their

benefit(s), there is no need for further proof from class members regarding their eligibility.

While a claims-made process may not be inherently suspect, courts should avoid imposing

unnecessary hurdles on potential claimants, since strict eligibility conditions and cumbersome

claims are likely to deter class members from obtaining claim benefits. 4 Newbezag on Class
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' The Court has already determined, SCDEW's proccdurc of s(opping paymcm before a de(crmina(ion was made also viola(ed s.c. Code Ann.
41-35-670 (requiring a redctermination or subsequen( determination bcfore paymen(s are stopped). Further, SCDEW failed to promulgate any
regula(ions es(ablishing a mode of procedurc adjudicatc class members claims as requircd by Article ], Section 22 of the s.c. Cons(itu(ion. Such
slruclural defecls in procedure violate d?ie process and canno( be considered harmless. Mclntlire sr. Securities Commissioiier of Soutli Carolrna,
2(N8 WL 5020070 s.c. , S.E.2d (C}. App. 2018)
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? Section 12:21 (5'h ed.) Courts should..."[w?atch for situations where class members are

required to producc documents or proof that they are unlikely to have access to or to have

retained." DeLeon v. Bank of America, N.A. (USA) 2012 W.L. 2568142, Not Reported in F.

Supp. 2d (2012). The goal is to get the relief into the hands of the class. Therefore, the process

that requires the least of the class members should be first priority. The Court should first

consider whether it is even necessary to file a claim. 4 Newberg on Class Actions. Section 12:18

(5'h ed.)

I find a claims-made process is unnecessary, and the most practical way to get the

wrongly denied benefits to the class members who do not opt out of the class is simply to mail it

to them.

DEFINITION OF THE CLASS

Based upon my findings above, I find the class should be defined as originally set forth

in the Class Certification Order, but modified to reflect and ending period for the class of July 1,

2016. Further Claims shall not be paid to persons who were paid the maximum amount of

benefits they were entitled to receive on the week they were denied benefits. The Class shall be

defined as all persons: (l) who were citizens and residents of South Carolina at the time the

action was filed; (2) who were eligible to receive unemployment benefits, through SCDEW; (3)

who made application through SCDEW to receive benefits; (4) who did not receive benefits for

one or more weeks as a result of their failure to conduct an online job search between August 6,

2012, and July 1, 201 6; and (5) who did not subsequently exhaust the full amount of benefit they

were entitled to receive for the week(s) their benefits were denied.

Class membership can be easily determined in that each class member would have been

mailed the "Work Search Verificatioii Failure - Benefits Stopped" (UCM-15B) form notifying



them their benefits were stopped for failing to conduct the online work search. The amount of

benefits SCDEW did not pay and the date they should have been paid can be determined by the

"Deteri'nination by Claims Adjudicator on Claii'ns for Bene'fits" (UCB 103) form or from other

SCDEW Records.

NOTICE TO THE CLASS

In light of my rulings in this order, I find that the class notice originally submitted by the

Plaintiff adequately informs the class of the pendency of the action, the nature of the action, the

class member's rights to participate in the action and the class members rights to opt out of the

action. While it may be necessary to make some modification to the Notice and this Order to

reflect any subsequent appeals or developments, the general form of this notice is hereby

approved. A copy of the approved notice (and opt out form) is attached to this Order.

It is Therefore Ordered my Order of February 15, 2019 is amended to conclude:

1. Class members have met their burden of proving they were otherwise entitled to receive

unemployment benefits, and a claims-made process is unnecessary;

2. At the appropriate time, the class administrator shall simply mail settlement proceeds to

each class member;

3. The class definition set forth above shall be utilized;

4. The Court adopts and approves the attached Class notice;

All other findings and conclusions of my February 15, 2019 0rder which are not inconsistent

with this Order shall remain in full force and effect.

AND IT IS SO ORDERED.
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Honorable Doyet A. Early, III
Judge of the Second Circuit
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March ?, 2019
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COURT OF COMMON PLEAS FOR BARNWELL COUNTY,
SOUTH CAROLINA

THISISA COURT-AUTHORIZED NOTICE.

THISISNOTA SOLICIATIONFROMA LAWYER.

The purpose of this Notice is to inform you of a class action lawsuit that is
now pending in the Court of Common Pleas for Barnwell County, South
Carolina. This Notice is intended to adyise you of the lawsuit and of your
right,s with respect to the lawsuit. The Notice is not, and should not be
understood as, an expression of opinion by the Court concerning the mer'its
of the lawsuit or the defenses to the lawsuit.

Read this Notice carefully and in its entirety. Your legal rights
will be affected by proceedings in this lawsuit.

Your rights, and the deadlines to exercise them, are explained in this Notice.

While the Court in charge of this case has issued an order in f'avor of the
Plaintiffs, appeals are also expected and this court still has to decide other
issues, such as the award of attorney fees. Paytnents will be made after the
Court issues its final rulings, unless those rulings are reversed on appeal.
Please be patient.
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WHAT THIS NOTICE CONTAINS

BASIC mFORMATiON.........................................,.............................. 3

1. Why is there a notice?
2. What is this lawsuit about?

3. What is the status of the lawsuit?

4. Why is this a dass action?

WHO IS IN THE CLASS? ................................................................................................ 4

s. How do I know if I am part of the Class?

CLASS BENEFITS................................................................................ 4

6. What will I get if I stay in the Class?
7. What am I giving up to stay in the Class?
8. How can I get a payrnent?
9. When will I get my payment?

EXCLUDING YOURSELF FROM THE CLASS.............................................5

10. HowdoJgetoutoftheClass?
11. If I don't exclude myself, can I sue the Defendant for the same thing later?
12. IfJexcludemyselffromtheClass,canIstillgetapayrnentiftheclassisawarded

money?

THE LAWYERS REPRESENTING YOU..................................................... s

13. DoJhavealawyerinthecase?
14. Howwillthelawyersbepaid?

IFYOUDONOTHING..................................,........................................ 6

15. What happens if I do nothing at all?

GETTING MORE INFORMATION.............................................................6

16. WhatshouldIdoifIhavemovedormysituationhaschanged?
17. How do I get more information?
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BASIC INFORMATION

1. Why is there a notice?

You have a right to know about this class action lawsuit and about your options. This notice
explains this lawsuit to you and explains how you can participate or exclude yourself from the
lawsuit. Please read it carefully.

The Court in charge of this case is the Court of Common Pleas for Barnwell County, South
Carolina, and the case is called Lorinda A. Robinsoii, et al. v. South Carolin@ Department of
Employrnent & Work Force, Case No. 2013-CP-06-00059 (the "Lawsuit"). The people yho
sued are called the ?Plaintiffs," and the state agency they sued, tl'ie South Carolina Department of
Employrnent and Workforce (SCDEW), is called the ?Defendant".

2. What is this Lawsuit about?

Plaintiffs seek to recover money for class members who they allege were wrongfully denied
unemployment benefits as a remIt of the Defendant's failure to comply with South Carolina law.

Plaintiffs assert as of August 6, 2012, SCDEW, without first promulgating regulations, began to
require claimants to file at least one online application seeking emp]oyment. The named
Plaintiffs were denied Senefits because of their inability or failure to apply online for
employment. Plaintiffs assert that SCDEW is required by Statute to implement regulations to
establish policies to pay claims for unemployment benefits in particular s.c. Code Ann. §41-27-
510, §41-29-110, §41-35-610, and §l-23-10 et. seq. Alternatively, Plaintiffs assert the new
policy eonstitutes a binding norm which must be implemented by regulation.

Tlie Defendant denies all claims made against it, denies that its practices violated any laws, and
denies that the Plaintiffs are entitled to any relief.

3. What is the status of the Lawsuit?
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By Order dated April 29, 2016, the Court ruled that the Lawsuit should be maintained as a class
action. A merits hearing was held on October 31, 2018. After the hearing the Court issued its
Order finding SCDEW was requirea to promulgate regulations before implementing its online
requirement and each class member is entitled to receive the benefits denied as a result of the
oxiline requirement,

4. Why is this a class action?

In a class action, one or more people, called "class representatives," sue on behalf of people who
have similar claims. All these people are a ?Class" or ?Class Members," except for those who
exclude themselves from the Class.

Page 3 of 9



To certijy a class, a Court must find there are numerous people who have common legal or
factual issues to be resolved and that the class representative has similar claims and will
adequately represent the interest of the class. Usually, class actions involve numerous small
claims which might not be economical for the class members to file and maintain as individual
suits.

WHO IS IN THE CLASS?

s. How do I know if I am part of the Class?

If you receive this Notice in the mail, the Court believes you are a member of the Class.

The Court has defined the Class as ?all persons: (1) who were citizens and residents of South
Carolina at the time this action was filed; (2) who were eligible to receive unemployment
benefits, through SCDEW; (3) who made application through SCDEW to receive benefits; (4)
who did not receive benefits for one or more weeks as a resu?t of their failure to conduct an

online job search between August 6, 2012 and July 1, 2016; and (5) and who did not
subsequently exhaust the full amount of benefits they were entitled to receive for the week(s)
their benefits were denied."

CLASS BENEFITS

6. What will I get if I stay in the Class?

If you stay in the Class and the Plaintiffs prevail, you will receive the benefit amount you would
have received had your benefit not been denied for failing to comply with the online work search
requirement. Plaintiffs are also seeking interest on this amount.

7. What am I giving up to stay in the Class?

If you remain in the class, you can't sue the Defendant, continue to sue, or be part of any other
lawsuit against the Defendant about the issues in this case and you wil? be bound by the Court's
decision in this case.
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8. How can I get a payment?

If you decide to remain in the Class and the case results in an award of monies to tbe class, you
do not have to do anything to get a payment. Payments will automatically be mailed if the
Court's decisions are not reversed after any appeals.

9. When wul I get my payment?

If the Court awards monies to the Plaintiffs, this case will not be over. The Defendant has the
right to appeal. No payments will be made until all appeals have been resolved, and only if
those appeals are resolved in the Plaintiffs' favor. It is not possible to prediqt what the appellate

Page 4 of 9



courts will decide. Resolving appeals can take time, and its uncertain how long that process will
take. Please be patient.

EXCLUDING YOURSELF FROM THE CLASS

If you don't want a payment and you want to keep the right to sue or continue to sue the
Defendant on your own about the issues in this Lawsuit, then you must take steps to get out of
this lawsuit. This is called excluding yourself, or it is sometimes referred to as ?opting out" of
the Class.

10. How do I get out of the Class?

To exclude yourself from or ?opt out" of the Class, complete the attached "Election to Opt out of
Class Action? form, and mail it to the elass Administrator at:

{insert Class Administrator's address}

The form must be postmarked 110 later than . If your fomi is not
postmarked by , you will remain a member of jhe Class and you will be
bound by the Court's orders. You will also give up your right to sue the Defendant for the
claims that this Lawsuit resolves.

11. IfIdon!texcludemyself,canIsuetheDefendantforthesamethinglater?

No. Unless you exclude yourself, you give up the right to sue the Defendant for the claims that
this Lawsuit resolves. If you have a pending lawsuit, speak to your lawyer in that lawsuit
immediately. You must exclude yourself from this Class to continue your own lawsuit.

12. If I exclude myself from the Class, can I still get a payment if the class is aw@rdea
money?

No. You will not get any money from this class action if you exclude yourself from the Class.
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THE LAWYERS REPRESENTING YOU

13. Do I have a lawyer in the case?

The Court has appointed these lawyers and firms as ?Class Counsel,? meaning that they were
appointed to represent the interests of all class members through the class representative(s): C.
Bradley Hutto of Williams & Williams, Daniel W. Williams of Bedingfielcl & Williarns, LLC,
Alex Paterra of The Paterra Law Firm, LLC, and Adam Protheroe of s.c. Appleseed Legal
Justice Center. Their addresses appear on the last page of this Notice.

You will not be charged separately for these lawyers' services to the class. If you want to be
represented by your own lawyer, you may hire one at your own expense.
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14. How will the lawyers be paid?

Depending on the outcome of fhe case, the lawyers will be paid in one of two ways: l ) from the
common fund created by the Court to pay the judgment it entered; 2) from statutory provisions
which allow recovery of attorney's fees, if the Court finds these provisions are applicable. The
attorneys will not seek payment from class members individually.

IF YOU DO NOTHING

15. What happens if I do nothing at all?

Unless you exclude yourself, you won't be able to start a lawsuit, continue with a lawsuit, or be
part of any other lawsuit against the Defendant about the issues in this case in the future and you
will be bound by the decision of the Court in this case.

GETTm(. MORE mFORMATJON

16. What should I do if I have moved or if my situation has changed?

If you have moveid, or if your situation has changed because of death or divorce, please contact
the Class Administrator:

{Class Administrator Contact Inforrnation}

17. How do I get more information?

This Notice summarizes the Lawsuit. The pleadings and other papers filed in the Lawsuit are
available for inspection in the Office of t]ie C?erk of Court in the Barnwell County Courthouse in
Barnwell, South Carolina.

Please do not call the Court or the Clerk of Court's office. If you have questions, or if you
need to update your address or other information, you should call Class Counsel or contact them
at:
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C. Bradley Hutto, Esquire
WILLIAMS & WILLIAMS

Post office Box 1084

Orangeburg, SC 29116-1084
(803) 534-5218

Daniel W. Williams, Esquire
BEDINGFIELD & WILLIAMS, LLC

Post Office Box 616

Barnwell, SC 29812
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(803) 259-2759

Alex Paterra, Esquire
THE PATERRA LAW FIRM, LLC

104 S. Calhoun Street

Greenville, SC 29601
(864) 232-2776

Adam Protheroe, Esqui're
s.c. AJ'PLESEED LEGAL JUSTICE CENTER

PO Box 7?87

Columbia, SC 29202
(803) 779-l 113, Ext. 106

BY ORDER OF THE COURT.

Doyet A. Early, III
Presiding Judge
Second Judicial Circuit

, Soutli Carolina

Dated:

CLASS COUNSEL

C. Bradley Hutto, Esquire
WILLIAMS & WILLIAMS

PO Box 1084

Orangeburg, SC 29116-1084
(803) 534-5218
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Daniel W. Williams, Esquire
BEDINGFIELD & WILLIAMS

PO Box 616

Barnwell, SC 29812
(803) 259-2759

Alex Paterra

THE PATERRA LAW FIRM, LLC
104 S. Calhoun Street

Greenville, SC 29601
(864) 232-2776
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Adarn Protheroe

s.c. AJ'PLESEED LEGAL JUSTICE CENTER

PO Box 7187

Columbia, SC 29202
(803) 779-l 113, Ext. 106

ATTORNEYS FOR DEFENDANT SOUTH CAROLINA DEPARTMENT

OF EMPLOYMENT & WORKFORCE

Kenneth P. Woodington
DAVIDSON & LINDEM,'4, P.A.
1611 Devonshire Drive, 2nd Flo'or
Post Office Box 8568

Columbia, SC 29202-8568
(803) 806-8222

mm
rr
mm
00
-I-I
:]:lm
00
22

<)<)

rr
r':r':
<<
mTl

rr
mm
00

1%)1%)
00
44

(0(0

KK
alal
ffl'l

fs:)?
44

?@

(jl?
fs3w

'at)0

KK

a)a)

:0:0
22

:E€

rr
rr

00
00
IK
II
00
22

TJ
rr
mm

C/)CQ

<)0
>>
(/)CQ
mm
mm
1%)N
55
44

Cl)Cl)
0e)
'J?'0
00
0)0)
50
00
00
0l0'l
(0(0

-I

Page 8 of 9



ELECTION TO OPT OUT OF CLASS ACTION

Lorinda A. Robinson, et aL v. SC Department of Entployynetzt & Workforce
Barnwell County, South Carolina Court of Common Pleas

Civil Action No. 2013-CP-06- 00059

INSTRUCTIONS:

Only complete tis opt-out fon'n if you want to opt out of the class in the action known as
Lorinda A. Robinson, et al. vs. SC Department of Employment & Workforce, pending in the
Barnwell County; South Carolina Court of Coinmon Pleas, Civil Action No. 2013-CP-06-00059.
If you opt out, you will not receive a payment from this lawsuit if one is made.

If you do not want to opt out ana you want to receive a payment, DO NOT complete this fomi.

I want to opt out of the class in the matter known as Loriiida A. Robinson, et aL v. SC
Department of Entployment & Workforce. I do not wish to participate in this action.

Date:

Signahire

Please type or print the following infon'nation:

Name:

FIRST MIDDLE LAST

Fomier Name(s) (if ai'iy):

Mailing Address:
NUMBER STREET APT.#

CITY STATE ZIP
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Telephone Number:

Mail the completed form to: {Insert Class Administrator's Address}

IMPORTANT! THIS FORM MUST BE POSTMARKED BY

OR ELSE YOU WILL LOSE YOUR RIGHT TO OPT OUT OF THE CLASS.
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