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State of South Carolina v. Maunwell Ervin
Case No. 11-GS-24-0781 et al
Motion to Suppress
before The Honorable Frank Addy

JANUARY 31, 2013 9:00 A.M.

(DEFENDANT PRESENT)

THE COURT: Let’s go on the record
in the case of the State v. Maunwell Ervin,
E-r-v-I-n.

Solicitor, tell me which cases that we
are proceeding on this morning.

SOLICITOR TAYLOR: Judge, we are
going forward on Indictments 11-GS-24-781 and
782. That’s the PWID Ecstasy and proximity for
that charge. The other ones that we are moving
forward with today are 11-GS-24-783 and 787.

THE COURT: Very good. The record
should reflect that Mr. Ervin is present with
his attorney, Ms. Lauren Taylor.

It is my understanding that we have
several Motions that we need to take up this
morning before we proceed. I don’t know who
wanted -- we have a Jackson v. Denno, I
believe, and there is also a Motion to suppress
the -- or Motion concerning the search warrant.

MS. TAYLOR: That is correct, Your
Honor. There is also a motion regarding some

statements that were made outside the presence




State of South Carolina v. Maunwell Ervin
Case No. 11-GS-24-0781 et al
Motion to Suppress
before The Honorable Frank Addy
1 of the courtroom that the jury poocl may have
2 heard on Monday.
3 THE COURT: Ckay.

MS. TAYLOR: I would like to make a

S

5 motion at this time for the prosecution to

6 recuse themselves from this case.

7 There were some threats made, I

8 believe by Sergeant Reeder against Sergio

9 Quarles as to he may charge him with further
10 drug indictments if he testifies in this

11 hearing.

12 There also may have been that same
13 statement said by the prosecutor to Mr.

14 Quarles, uh, so I would just like for that to

15 be on the record.

16 As well as I believe that there are

17 some jury pool issues that have been identified
18' this morning in York County, as far as the jury

19 pool only being picked from those that are

20 registered voters instead of those who are
21 registered voters, who have an ID card as well
22 as have a drivers license. So I would just

23 like that to be put on the record. I have no
24 indication that that is the case in this

county. I just want to make the court aware of
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Case No. 11-GS-24-0781 et al

Motion to Suppress
before The Honorable Frank Addy
that.
SOLICITOR STUMBO: Judge, I can

quickly respond to that about ---

THE COURT: Please.

SOLICITOR STUMBO: --- “threatening”
Mr. Quarles. I was back there setting up,
making sure that they were -- this was on
Monday. I was talking to the SCDC people about
how they were to get him over to the jail. He
started talking to me, complaining and saying
that we didn’t give him a deal -- this was Mr.
Quarles.

I didn’t handle the case, other than
handling the sentencing.

So he became angry, agitated with me.
I said, ‘Listen, all I know is this. You were
treated fairly. Mr. Hodges treated you fairly.
Really they could go forward, they could charge
you -- not anything to do with testifying here
—- but they could have charged you with
trafficking crack cocaine.’ For drugs that he
actually stole out of Mr. Ervin’s house.

That was it. There was no threat.
‘Hey, if you...’ -- I never got into that.

That would be, to me, unethical and wrong.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

State of South Carolina v. Maunwell Ervin
Case No. 11-GS-24-0781 et al
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There was no threat made or anything like that,
Judge.

I can’t answer for Mr. Reeder,
Lieutenant Reeder. I seriously doubt that
happened, as well. But again he is saying
it did, so I'm not sure.

THE COURT: All right.

MS. TAYLOR: That information was not
from Mr. Quarles. That information was from a
public defender who actually witnessed the
confrontation. I have not had a chance to
rediscuss this issue with Mr. Quarles this
morning.

The heart of the issue is that Jarvis
Reeder was talking to a journalist, I believe
from a Greenwood publication, and made the
statement that he could be possibly charged
with additional trafficking charges. And I
believe that the door to the jury room was open
at this point.

SOLICITOR TAYLOR: Judge, this
happened out back. There were no jurors
around. There was no public defender around.
So I don’t know if this was a separate incident

that I wasn’t involved with. I don’t know.
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State of South Carolina v. Maunwell Ervin
Case No. 11-GS-24-0781 et al

Motion to Suppress
before The Honorable Frank Addy
But there was nobody back there other than the
SCDC people and the bailiffs.

THE COURT: Okay. Just so that the
record is clear on this, I want to describe
briefly for the benefit of the record the set
up that we currently are engaged in. Because
the main courtroom here in the Greenwood County
Courthouse is being renovated and because we
only have one courtroom, we are actually
holding court in the former county council
chambers that are at the front of the
courthouse. We have been using a room that is
adjacent to the county council room, I believe
that it is Room 200, as the area where the jury
pool arrives and where we select the -- or
qualify and select the jury pool from. We are
on the second floor of the courthouse.

In the back of the courthouse, where
my office is, once you pass through the secured
doors, that are secured with a keycard, you get
to the back of the courthouse and that is where
the -- I believe Mr. Quarles was being held in
a holding cell that is right next to my office.
I'm ——‘if the conversation took place back

there, I don’t know that it is possible for any
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juror to have heard or any prospective juror,
any member of the jury panel, to have heard
whatever conversation transpired between either
the Solicitor and Mr. Reeder or Mr. Quarles.

Certainly we can go forward with
whatever evidentiary hearings that we need to
in order to address those issues that are being
raised by Ms. Taylor.

As far as the jury pool issues, it is
my understanding that Greenwood County does
select from both voter registration and DMV
records. To the extent that an affidavit might
be necessary from the Clerk of Court, .or i
imagine a statement from the Clerk of Court, I
imagine that we can get that. 1Is that your
understanding, Madame Clerk?

CLERK: That is my understanding.

THE COURT: Let’s proceed with
whatever we need to address this morning as far
as the search warrant and the Jackson v. Denno.
Who has the floor?

SOLICITOR TAYLOR: Your Honor, I
was going to call Jeremy Adams, City detective.

THE COURT: All right. This is on

the Jackson v. Denno?
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before The Honorable Frank Addy

SOLICITOR TAYLOR: Judge, do you
want to do that first?

THE COURT: I don’t care.

SOLICITOR TAYLOR: No, sir, this
is on the search warrant suppression issue.

THE COURT: Come on up.

(WITNESS TAKES STAND)

JEREMY ADAMS, being duly sworn to tell
the truth, the whole truth and nothing but the
truth, testified, as follows:

DIRECT EXAMINATION
BY SOLICITOR TAYLOR: .
Q. State your name for the record, please.
A. Jeremy Adams.
Q. What is your role at the Police Department?
A, Investigator and court officer.
Q. What role were you working in for the
Police Department back in December of 2010?
A. As an investigator.
Q. Are you familiar with the names Sergio
Quarles, Marcus Allen, Daniel Griffin?
A. Yes, sir.
Q. Why is that?
A. I charged all three of them with burglary

and larceny.
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Q. Is part of your duties charging and, I
guess, investigating crimes?
A. Yes, sir.
Q. Did you interview any of them?
A. Yes, sir, I interviewed all three of them.
Q. And let’s focus on Mr. Quarles at this
point. Did Sergio Quarles confess to admitting
that burglary crime that you talked about?
A. Yes, sir, he did.
Q. Did he give you any details as to why he
went in the house?
A. They thought that there was drugs and money
in the house, guns.
Q. What about Mr. Allen, did he confess to the
crimes as well?
A, He did.
Q. Did he tell why they went in the house?
A. Again, he stated they went in there for
drugs.
Q. What about Mr. Griffin, did you get a
chance to interview him?
A. Yes, sir, I did. He said that Sergio and
Marcus broke into the house before they picked

him up, he did have any involvement.

Q0. So he said -- he denied being involved in
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that crime?
A. Yes.
Q. Now, after you interviewed the three
defendants, did you talk to anybody outside of
the City Police Department about what they told
you?
A. No, sir.
Q. You didn’t go and tell one of the narcotics
officers what they said?
A. No, sir.
Q. Did you think anybody -- or do you know of
anybody, excuse me, to your knowledge that used
that information found in the interview of
those defendants who went and told the
narcotics unit?
A. No, sir.
SOLICITOR TAYLOR: I have no
further questions, Your Honor.
CROSS EXAMINATION

BY MS. TAYLOR: .
Q. I apologize, is it Detective Adams?
A. Yes, ma'’am.
Q. Detective Adams, you said that you
interviewed all three. 1Is that correct?

A. Yes, ma’am.
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Q. And that no information was communicated
from your interview with those subjects to
anybody else in the Greenwood County Sheriff’s
Department; is that correct?

A. Not from me, no.

Q. Not from you. How long did this
interrogation process last?

A. For each person?

Q. Yes. They were interviewed separately,
correct?

A. Yes, ma’am. I can’'t -- probably not more

than ten or fifteen minutes.

Q. Ten or fifteen minutes?
A. (No verbal response).
Q. And during the process of you interviewing

these individuals, did you only discuss the
burglary that occurred at _?
A. Yes.

Q. You never discussed any other burglaries
with them?

A. No, ma’am, I don’t believe so.

Q. And the statement that Quarles gave, you
recorded that statement; is that correct?

A. That’s correct. .

Q. Is that proper police procedure in a

11
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situation like this?
A. Yes, ma’am.
Q. Did you also get a written advisement of

Miranda rights?

A. Yes, ma’am.

Q. That is also proper procedure, is that
correct?

A. Yes.

Q. Was there any written statement made by

Sergio Quarles, Daniel Griffin or Marcus Allén
regarding the burglary at —?
A. No.

Q. So all that -- the statement that you had
was the recordings that you took when they gave
statements during their interrogations? Is
that correct?

A. Yes, ma’am.

Q. How many officers were in that room while
this was going on?

A. Just me.

Q. Just you?

A. (No verbal response).

Q. There was nobody else taking notes or
anything like that?

A. No.
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1 Q. Were you taking notes?

2 A. I'd have to go back to look at my case
3 file. I think that I might have been but I
4 mostly was just concentrating on what they

5 were telling me.

6 Q. Do you typically take notes when

7

interrogating a suspect?

! 8 A. Yes, ma’am, sometimes.
i 9 Q. So you would say that is normal procedure
] 10 as well?
11 A. Yes, ma’am.
12 MS. TAYLOR: Thank you. No further
13 questions.
14 SOLICITOR TAYLCR: Judge, I have
15 just a few.

REDIRECT EXAMINATION

BY SOLICITOR TAYLOR:

18 Q. I failed to clarify which house that we are

talking about. 1Is this house that they
20 admitted breaking into, is that at _
R

A.

Yes, sir.

Q.

Is that here in Greenwood County?

Yes.

Do you know who the person was that was
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living in the house at the time?
A. Maunwell Ervin.
Q. Who was it?
A. Maunwell Ervin was living in the house.
Q. Do you know who that is?
A. Yes, sir, (pointing to defendant).

SOLICITOR TAYLOR: Your Honor,
may the record reflect that he pointed at fhe
defendant?

THE COURT: The record will so
reflect.

MS. TAYLOR: Your Honor, I have just
one redirect (sic).

RECROSS EXAMINATION

BY MS. TAYLOR:
0. Did you have any information during the
course of your investigation that anyone other
than Maunwell Ervin was living in that house at

the time of the break-in?

“A. No, ma’am.

Q. Nothing about any other member of his
family or anything like that?
A. No, ma’am, not that I know of.

MS. TAYLOR: Thank you, no further

questions.
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THE COURT: Thank you. You may step

down.
(WITNESS STEPS DOWN)

THE COURT: Mr. Taylor.

SOLICITOR TAYLOR: The State calls
Lieutenant Jarvis Reeder.

(WITNESS TAKES STAND)

JARVIS REEDER, being duly sworn to
tell the truth, the whole truth and nothing but
the truth, testified, as follows:

DIRECT EXAMINATION
BY SOLICITOR TAYLOR:

Q. Would you state your name for the record,

please?

A. Jarvis Reeder.

Q. Where do you currently work, Lieutenant
Reeder?

A. Greenwood County Sheriff’s Office.

O. How long have you worked there?

A. Fourteen years.

Q. How long have you been in law enforcement?
A. Fourteen years.

Q. I am going to take you back to December,
November -- I guess the second part of 2010.

What was your role in the Sheriff’s Office back
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then?
A. I was contacted by the criminal investi-

gation division about some subjects that had
been involved in a car chase with‘some of our
deputies, that has also been involved in some
armed robberies and some burglaries.

Q. What I guess -— I guess before we go there
-- what is your actual job with them? Do you
have a particular or -- a speciality or
anything that you do with the Sheriff’s Office?
A. I am commander over the narcotics unit,
where I supervise a narcotics unit based up of
the Sheriff’s Office and also members of the
City Police Department.

Q. How many agents are part of that
organization?

A. Currently we have three agents from the
City Police Department and six from the

Sheriff’s Office.

Q. Are you familiar with the name Maunwell
Ervin?
A. I am.

O I want to talk to you more about the people

living here in Greenwood at [ -

Did you -- were you investigating them or
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keeping tabs on them at all at any point during
20107

A. Yes.

E-

Q. Can you tell me a little bit about that,
how that started or why you would do that?
A. Based on our narcotics investigations and

our interviews and things, we received a lot of

information from people about Maunwell Ervin

o e 3 &

distributing drugs in Greenwood County.
10 A, Now, is that typical, as a drug agent, that
11 you get information? Do people tell you
12 things?
© 13 A. We get drug information all the time.
14 Q. So that is common in your job?

15 A. Yes.

16 Q. In particular about Mr. Ervin, his name,
17 was it him more than anybody else? I mean,

18 you’re getting names all the time. Was there
19 anything special that made him stand out?

20 A. Yeah, we got more information about Mr.
21 Ervin because the word on the street was that
22 he was dealing more than anyone else.

23 Q. You mean like the actual aﬁount of drug
24 deals or the volume?

25 A. Quantity and volume.
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Q. Could you tell me a little bit about what
you were told in terms of his role in the drug
trade?

A. We received information that Mr. Ervin was

one of the main sources of supplies of

narcotics in the Greenwood County area, that he
was responsible for moving large amounts of
cocaine and marijuana in the city.

Q. Was that just one person telling you ‘hey,
this guy is doing this’ or just a bunch of

different sources?

A. No, it was repeated sources.

Q. Are you familiar with Mr. Ervin other than
that? Had you dealt with him before?
A. I think prior to the -- I’d stopped him at
a nightclub one night. We were doing some
parking lot surveillance at the old Stokie’s
building, right down here -- I think it’s
Hampton Place. I spoke with him then. I think
he gave consent to search his vehicle.
Q. All right. .

SOLICITOR TAYLOR: If I could mark
this as Court’s Exhibit 3 for identification
purposes.

* COURT REPORTER: Number 3 for
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identification.

SOLICITOR TAYIOR: Judge, may I
approach the witness?_

THE COURT: You may.

DIRECT EXAMINATION CONTINUED
BY SOLICITOR TAYLOR:
Q. Do you recognize this, see what this says?
A. (No verbal response).

SOLICITOR TAYLOR: Judge, this is
a self-authenticating document. I got this
certified copy from the federal government. I
will show this to Ms. Taylor. 1It’s just proof
that he’s been convicted, that the defendant
has been convicted before.

THE COURT: Is that a court’s
exhibit or what is that?

SOLICITOR TAYLOR: Yeah, it’s
Court’s Exhibit 3.

MS. TAYLOR: No objection, Your
Honor.

THE COURT: Without objection.

(SO ENTERED AS COURT’S EXHIBIT 3)

DIRECT EXAMINATION CONTINUED

BY SOLICITOR TAYLOR:

Q. Did you know this when you were

19
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investigating Mr. Ervin, that he had prior
convictions in federal court for drug-related
offense(s)?
A, I did.
Q. You said that you were getting all these
tips and information on Mr. Ervin, did he have
a reputation on wheré he was at in terms of
level of drug dealers here in Greenwood?
A, From the information we were receiving in
the narcotics unit he was what we’d call an
upper level narcotics distributor here in
Greeqwood County.
Q. Okay. So at this point you have all this
information that had been given to you. How
long was this information =---
A. Basically we were notified on his release
from prison. I can’t tell you an amount of
time but somewhere shortly after him coming
back to the area, we started receiving
information.
Q. All right. So we got that. Let’s fast
forward to November-December of 2010. All 1
right. Are you familiar with Sergio Quarles,
Marcus Allen, Daniel Griffin, any of those

names?
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A. Yes.
Q. Which one of those? All of them?
A. I know of all of them but I am more
familiar with Sergio Quarles.
Q. Tell me how you are more familiar with him
than the other three.
A. Throughout my law enforcement career Sergio
Quarles was -- he was known by the street name
of “Slow Joe”.
Q. Okay. Now, did he give -- did you talk to
him about anything about MaunwelllErvin?
A. I did.
Q. Tell me a little bit about what the
conversation was.
A, It was conducted by Major General Murray
(phonetic). As I indicated earlier, these
individuals had ---
Q. Which individuals?
A. Sergio Quarles, Daniel Allen and a Griffin
subject and, uh, had been involved in a high-
speed chase with our uniform patrol. They also
had taken officers to stolen goods that they
had stole out of a house.

Q. How does that relate to Maunwell Ervin?

A. I was also informed that they had broken
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into . :ich vas the home of

Maunwell Ervin and a friend.

Q. Okay. You said that you were told this by
John Murray. Did you -- and you said that you
talked to Sergio Quarles. What was your
conversation about?

A. Once I got to the Sheriff’s Office, we met
in Murray’s office in the investigative
division. Murray’s office is, as you walk into
that division, on the left.

Sergio Quarles indicated that they had
broken intp Maunwell Ervin’s house in reference
to stealing narcotics.

Q. And that -- they told you why they were in
there?

A. Yeah, they told us that they knew him to
have possibly money and drugs in the house.

Q. Was there a follow-up? 1In other words,
they are saying that they are stealing all this
money and stuff. Was anybody following up on
whether that actually happened or not?

A, Yes, two of my agents actually accompanied
Sergio Quarles to the Promised Land area here
in Greenwood, which is located off of Highway

10 going towards the McCormick County line,
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where they recovered a quantity of drugs that
Quarles .stated that they had stolen from this
residence.

Q. Based on your conversation and the amount
that they found, was it consistent? I mean, he
gave you good information?

A. He gave us actually accurate informétion.
Q. Now, did he give you any other information
about his relationship with Maunwell Ervin
prior to breaking into his house?

A. Uh, he stated that, uh, that he had saw
Maunwell Ervin and Brent Ervin and they told
him that they had received a package. By the
drug trade, the term “package” means a slide of
narcotics.

He also stated that he, uh, he saw them at
the Mr. Chip store and they followed him back
to their house, which was on Lawson Street.

Q. What happened after that? Did they
purchase drugs from him? Did they just talk to
him about it?

A. The way that he told me was that once he
was inside that house that he saw approximately
two pounds of marijuaﬁa, high grade marijuana.

That they didn’t purchase any drugs at that

23
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time.
Q. Did he tell you that he had any prior
business relations -- meaning drug transactions
-- with Mr. Ervin?
A. Yes, he stated that in the past he had
purchased marijuana from Maunwell Ervin.
Q. Was it specific information or just that,
‘I’ve bought ﬁarijuana in the past from him.’
A. On one occasion he’s told me that he
purchased a pound of marijuana for approx-
imately eleven hundred and -- dollars ($1,100).

THE COURT: Is this Mr. Quarles that
you are talking about?

SOLICITOR TAYLOR: Yes.

THE COURT: All right. Go ahead.

SOLICITOR TAYIOR: Thank you, Your
Honor.

DIRECT EXAMINATION CONTINUED
BY SOLICITOR TAYLOR:
Q. Did he get into any information about other
drugs or prices that Mr. Ervin has given them,
or whatever it ended up costing him to buy
maybe another type of drug from them besides
marijuana?

A. He also =~ Brent Ervin, who is related to
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Maunwell, stated that he’s purchased cocaine
from him, that he would pay twenty-five ($25)
to thirty ($30) dollars per gram and that on
one occasion he also purchased a half ounce of
powdered cocaine from Brent for three hundred
fifty dollars ($350).
Q. Well, that is a different person than
Maunwell; right?
A. Yes.
Q. How were they connected?
A. They are blood-related, cousins.
Q. Are they involved in the drug trade
together?
A. According to the information that we
receive and tips, they are.
Q. Were they living together?
A. Yes.
Q. Where were they living at?
A. They were both living at _,
located in the City of Greenwood, located just
right across the road from Lander campus.
Q. Now, did you confirm that or did you just
go, ‘oh, they live there because so and so told
me.’ Did you go and follow up on that?

A. We actually confirmed that. I actually
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took a photograph of them there.

Q. Did you ever do any surveillance outside
the house?
A. We did.
Q. What did you see, anything that you can
remember seeing?
A. On one occasion, I observed the vehicles
that were given to us in the past, which was a
Dodge truck and also a Nissan Altima. Both of
those vehicles were there. On one occasion, I
did observe Mr. Ervin driving the pickup truck.
Q. All right. Let’s go back to Sergio Quarles
again. Just to make sure, he is the one out of
those three people mentioned earlier that gave
-—- that actually gave information. Right?

MS. TAYLOR: Objection, Your Honor.
Can you clarify -- he actually said “Mr. Ervin”
and I just want to be clear as to which Mr.
Ervin he is testifying to.

SOLICITOR TAYLOR: I’'m sorry. I
meant Mr. Quarles.

MS. TAYLOR: No, Lieutenant Reeder
said the truck -—- Mr. Ervin. I just wanted to
clarify which Mr. ---

SOLICITOR TAYLOR: Yeah. We were
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talking about Maunwell, but which one?

THE WITNESS: On one particular
incidenf, I observed Maunwell Ervin driving
a Dodge pickup truck. On another incidence,
actually the night of thelsearch warrant, I
observed Brent Ervin leaving in a Nissan
Altima.

DIRECT EXAMINATION CONTINUED
BY SOLICITOR TAYLOR:

Q. Did Marcus Allen give you any information

A I never talked with Marcus Allen.

Q. Did you ever talk to Daniel Griffin?

A. I never talked to Daniel Griffin.

Q Did you ever threaten Sergio Quarles?

A No, sir. Actually Sergio Quarles wanted to
talk to me, in the presence of SCDC workers,
and I told him that I had nothing to say to
him.

0. When did this happen?

A. This happened in the back of the hall two
days ago. |

0. Well, I’'m talking about -- that’s good as
well, but I am talking about back when you

interviewed him in December of 2010, did you
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threaten him?
A. No.
Q. Did you promise him anything?
A. No. He voluntarily provided the infor-
mation. '
Q. Did you tell him to lie?
A, Did I what?
Q. Did you tell him to lie?
A. No.
Q. To just make up information?
A. No.
Q. Let’s back up. You mentioned that Sergio
Quarles said that he ran into Maunwell and
Brent Ervin at Mr Chip’s.
A. Okay.
Q. Where was Mr. Chip?
A. Mr. Chip is a convenience store located
approximately a quarter mile from the court-

house, on South Main.

- Q. When did this happen? I mean, you said --

and I just want to -- I guess to ask you again.
But what did Sergio Quarles do after he ran
into them at Mr. Chip?

A. Once he ran into them and they told him

that they had received a package, Quarles
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1 stated that he followed Ervin and -- both
2 Ervins, Maunwell and Brent Ervin, to their
3 location at | B
4 Q. When did this happen?
5 - A. I was given this information on November
6 29th,
7 Q. When did they say that they -- or when did
8 Sergio Quarles say that he went to their house
9 and saw this?
10 A. I don'"t know the exact date.
11 Q. Did he give you an idea, did he say two

12 years ago? Recently?

13 A: He stated that it was right before the

14 burglary, so I am assuming that it was recent.
15 Qi How about all these other drugs deals, how
16 -- when did that happen?

17 A, He didn’t provide that time. He just said
18 in the past.

19 Q. Could you describe —-- now, these drugs

20 deals, is this just something that they do once

21 a year to get a little money or -- I mean, is
22 it a-one-time-a-year deal? How do they

23 operate?

24 A. No, there is no set time with narcotics

25 dealers. Their time is not our time. So it
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could be today twice, tomorrow or it could be a
week from now.
Q. Do you think it’s accurate to describe this
as continuous activity?
A. Yes.
SOLICITOR TAYLOR: Judge, I have
no further questions.
CROSS EXAMINATION
BY MS. TAYLOR:
Q. Good morning, Lieutenant Reeder. Give me
just one second -- all right, good morning.
Just to go back, can you give me a little bit
of information on what your background and
training was, specifically?
A. I am the commander of the drug enforcement
unit, which is the narcotics task forcg
comprised of the Greenwood County Sheriff’s
Office and the City Police Department.
Q. I understand all that. I have your
affidavit.
A. You want to know my background?
Q. I do. '
A. My background is listed on my affidavit.
Q. Can you tell me what specific training you

have had in the narcotics field?
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A. Specific training, I was assigned to the
DEA drug task force out of Greenville, South
Carolina for four years.

Q. Okay.

A. I also went to basic narcotics training.

I am also certified in meth labs, clandestine
meth lab dismantling. I’ve also prosecuted
cases in State court as well as Federal courts.
Q. Thank you, Lieutenant Reeder. And during
your time -- you did say that you were with the
DEA, correct?

A. (No verbal response).

Q. You were with the department of Drug
Enforcement?

A. I was a task force agent with the drug
enforcement ---

0. Okay. During your time with the DEA, do
they have any specific policies or procedures
that they encouraged or made you follow as part
of their drug enforcement agency?

A. They were different from State.

0. Can you detail what some of those policies
might be?
A. If you're a little more specific in your

question, I maybe could.
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Q. Sure, I'll be happy to be more specific.

As far as interviewing subjects, is there any

policies about taking notes on information that
a subject gives you?

A. There were times that we did document some
things. There were times that we did not
document.

Q. So you -- your statement is that that is

not a mandatory course of procedure.

A. No.
Q. It was left solely in your discretion?
A. Yes'

Q0. In your experience in all these
prosecutions that you have done, have notes
been shown to be helpful when you are trying to
remember things that happened a couple of years
ago? .

A. Most of the time in the Federal system,
once an offender is brought to -- I guess he’s
indicted, there are a lot more -- the cases are
disposed of a lot quicker than the cases in
State court.

Q. So you’re saying it’s quicker and you don’t
need to take notes because it happens faster?

A. No, I didn’t say that.
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Q. But you implied that.
A. What I said is that the cases are disposed
of a lot gquicker in Federal Court. So it is
left up to the officer whether he writes notes
or keeps notes.
Q. Right, and ---
A. Actually in Federal Court, what I have
learned from other agents was that it is best
not to write notes because those notes become
a part of the file.
Q. And what would be the negative impact of
those notes becoming a part of your file?
A. Defense attorneys.
Q. Is the main issue here to catch and
prosecute criminals or is it to go on (sic)
with defense attorneys?
A. It is to prosecute criminals but --—-
Q. Can you use that --—-
A. === AlSE s
Q. Just answer the question. It’s to
prosecute criminals.

THE WITNESS: Your Honor, could I
answer her question?

THE COURT: Answer hers first. I am

sure you’ll have an opportunity to answer it in




34

O 0 NN A N AW N e

bk ek ek b
W N = O

14
15
16
17
18
19
20
21

24

State of South Carolina v. Maunwell Ervin
Case No. 11-GS-24-0781 et al
Motion to
before The Honorable Frank Addy
a minute.
CROSS EXAMINATION CONTINUED

BY SOLICITOR TAYLOR:

Q. It is to prosecute criminals, is that the
main purpose of your job?

A. The main purpose of my job is to make cases
on criminals and let the solicitor’s office or
the federal government prosecute the cases.

Q. Thank you All right. Let’s go back to how
you got in this particular situation. You said
earlier on Mr. Taylor’s direct examination that
the information provided to you in this segrch
warrant affidavit that you drafted specifically
came from Sergio Quarles. You said that this
information was given to you on November 29t?
Is that correct?

A. Yes.

Q. So that would be the day before the
burglary at —?

A. If I could look at the incident report, I
could tell you what day the burglary occurred.
Q. Okay. ‘

A. But I don’t have that in front of me, so I
can’t tell you.

Q. I can provide you with a copy, (tendering).




38

State of South Carolina v. Maunwell Ervin 35
Case No. 11-GS-24-0781 et al
Motion to Suppress

before The Honorable Frank Addy
1 See if this refreshes your memory.
2 A. (Upon review), this is not the day of the
3 burglary. This is the incident report of the
4 actual search warrant that we executed.
5 Q. Oh, I apologize.
6 MS. TAYLOR: Your Honor, may we

7 approach?

8 THE COURT: Certainly.
9 (OFF RECORD BENCH CONFERENCE)
10 THE COURT: Were there two

11 burglaries that took place?

12 MS. TAYLOR: There’s three that took
13 place, total. And, again, Your Honor, you

14 know, there’s -- I understand the solicitor’s
15 argument that this is not relevant to this

16 particular case but we had this issue on

17 Monday. I asked for everything to be disclosed

18 again relating to all three of these

19 burglaries. Now in the middle of cross

20 examining a witness in a suppression hearing, I
21 get another incident report that I’‘ve not had a
22 chance to look at.

23 SOLICITOR TAYLOR: Which we

24 haven’t either, Judge. I literally took it

25 from Detective Adams and handed it to her.
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THE COURT: Well, so we have =---
we’ve got a theft of a TV on this one.

SOLICITOR TAYLOR: Yes, sir.

THE COURT: And we have ---

SOLICITOR TAYLOR: They did that,
as well. It was crack and a TV at the same
house.

MS. TAYLOR: And, Your Honor, this
incident report does specifically relate to
this crack, to the burglary that led to the
probable cause. The others, I can maybe seé
how they could argue that it is not relevant
but this specifically -- I mean, it has my
client’s name, information, information that he
gave the police officers.

SOLICITOR TAYLOR: As the victim,
Judge. It’s not exculpatory under Brady, I
don't ﬁhink.

MS. TAYLOR: He was the victim. Then

the victim -- the victim of the crime. Then
the c¢rime was turned against him, so ---

THE COURT: Let’s see where we go

with this. Clear up, if you can, how many
burglaries and what information from each

related to —- because I am assuming that we
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are doing a Franks hearing here concerning the
affidavit.

MS. TAYLOR: Yes.

THE COURT: Am I wrong?

SOLICITOR TAYLOR: We are, 3udge.
And my understanding is, and we can clarify,
that they’ve relied on information about one
burglary, not the other crimes, robberies and
other burglaries.

MS. TAYLOR: Unfortunately the
information that came out in the investigation
of the other three crimes is relevant to this
person’s veracity, their reason to lie and
other knowledge that has been made available to
police officers, that should have determined
whether probable cause existed in this
situation.

SOLICITOR TAYLOR: Your Honor, I
think we can argue that after ---

THE COURT: Let’s keep going along.
I understand the State’s position on this most
recent incident report. But if -- let’s find
out how many burglaries were involved, because
I was under the impression that there was only

one, the burglary were the dope was stolen and
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they found it later in the woods.

38

MS. TAYLOR: How do you want us to go

about that, Your Honor?

SOLICITOR TAYLOR:

I can clear it

up if you don’t get to it. 1I’ve got some other

stuff that I need to clear up on redirect.
SOLICITOR STUMBO: We can put

Adams back on the stand, as well, Your Honor.

THE COURT: I mean, a Franks hearing

is fairly limited in scope. To the extent that

we can focus on the central issues about
whether there was false information in the
affidavit, the extent to which accurate

information may have been included in the

affidavit, -- I mean, you all know what the law

is. Let’s stay trained on that and see where

we go.
MS. TAYLOR: Thank you, Your Honor.
THE COURT: Thank you so much.
MS. TAYLOR: All right, back on the
record.

CROSS EXAMINATION CONTINUED
BY MS. TAYLOR:
Q. Lieutenant Reeder, ~----

THE COURT: I don’'t think that we
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were ever off the record, Ms. Taylor.

MS. TAYLOR: Oh. I'm sorry.

THE COURT: Go ahead.

CROSS EXAMINATION CONTINUED
BY MS. TAYLOR:
Q. Just for the purpose of refreshing your
memory, I’ve circled the date that this
incident report happened so that you may be
better able to answer the question. The
question, again, was what -- you interviewed
Quarles on November 29, which would have been
the day before the burglary took place at
Maunwell Ervin’s house.

THE WITNESS: Your Honor, can you
give me a chance to read this?

THE COURT: Sure, go ahead.

THE WITNESS: (Upon review), okay.

CROSS EXAMINATION CONTINUED
BY MS. TAYLOR:
Q. Again, you said that you talked to Quarles
on the 29*, which was the day before the
burglary took place; is that correct?
A. Yes
Q. Okay. So if you talked to him on the 29

and he gave you all this information, how is it

39
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possible that he could detail stealing crack
from a house that at that point he had not yet
broken into?

A. Actually in my affidavit it says that

Quarles told me on the 29, I didn’t talk to

him on the 29, I actually talked to him after

he was arrested and he was processed into the
office.

Q. Okay. .

A. He told me that on November 29", between
the hours of nine and eleveﬂ, that he and
Griffin saw Maunwell Ervin and Brent Ervin at
Mr. Chip on South Main.

Q. So in your previous statement you said that
he gave this information to you on the 29*", Do
you think that this might be a helpful reason
why you should keep notes when investigating
situations like that?

A. Ma’am, sometimes officers make mistakes.

My affidavit is a part and product of my notes.
Q. A product of the notes that you don’t have.
A. Right here (indicating).

Q. You are now saying that your affidavit is
your notes? That is the statement that you are

making here for the court, that this affidavit
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is the notes that you took in interviewing
Sergio Quarles?

A. This affidavit reflects my interview with
Sergio Quarles.

Q. . But you did not take any notes?. I need you
to be real clear.

A. This affidavit reflects the interview that
I took with Sergio Quarles.

MS. TAYLOR: Your Honor, could you
please instruct the witness to answer my
question as to wether or not he actually took
notes. I am not asking whether he drafted an
affidavit. I am asking.if in drafting that
affidavit if he took any notes iﬁ his interview
with Sergio Quarles?

THE COURT: Did you take any notes?

THE WITNESS: I don’t recall.

THE COURT: All right.

CROSS EXAMINATION CONTINUED
BY MS. TAYLOR:

Q0. All right. Let’s get back to what you were
talking about on direct a little bit. You

mentioned something about coming into -- coming
into acquaintance with Maunwell Ervin and Brent

Ervin -- I believe you said that it was at, uh,

41
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-— I might have this wrong. This is the first
time I’'m hearing about this. But you said that
he gave a consent to search of his property for
you. When was that?
A. I don’t know an exact date or time.
Q. That’s fine. I am saying more simply,
where are you saying that it took place?
A. It took place in the parking lot of
Stokie’s nightclub. He was driving a -- at the
time he owned a Lincoln.
Q. Okay.
A. I think it was a Lincoln Town Car or a ---
Q. Do you know whose car that belonged to --
whose car that was, actually?
A, I assume that it belonged to him because on
numerous times he was always driving it.
Q. You saw my client driving a white Lincoln
Town Car on numerous occasions?
A. Yeah.
Q. And I don’t mean to be repetitive but you
didn’t take any notes of that either; is that
correct?
A. I don’t recall.
Q. Okay. All right. Do you happen to know

what car Brent Ervin drove?
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A. I've seen Brent in several different cars,
as I've seen Maunwell in several different
cars. |

Q. You say that you observed Maunwell at one
point driving a Dodge Ram truck and Brent Ervin
driving a Nissan Altima. Is that correct?

A. Yes.

0. Did you make those observations during your
two-week surveillance of the Lawson Street
address?.

A. My what?

Q. You say in your affidavit that you
surveiled the property for two weeks,
approximately two weeks, and that you were able
to identify that both individuals had been
residing there. It’s in the first -- in the
second paragraph.

A. (Reviewing) .

Q. Right here (indicating), you say that you
surveiled the property for two weeks.

A. (No verbal response).

Q. Just to be clear, you didn’t note in your
report that you had observed what either
individual was driving, in your surveillance

report.

43
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A. I knew that those tags came back to -- if I
recall, a resident of the-Mill Pond area.
Q. Mill Pond, is that what you said? I’m not
familiar with it. Is that a suburb or ---
A. Where his family is from, down south.

Q. Where you believe his family to be

residing?
A. (No verbal response).
Q. But -- just again, not to belabor the

point, but you did not put that information in
your —--

A. No.

Q. —--- affidavit, nor did you have notes that
you saw these individuals driving specific
cars?

A. (No verbal response).

Q. All right. You detailed in your affidavit
-- and I am going to walk up here. Quarles
detailed to you that he’d purchased drugs from
both M Ervin and B Ervin; is that correct?

A. Yes.

Q. Yet you did not make any attempt to
investigate B Ervin in the crime or the drugs

that were found after you’d issued a search

warrant and searched (G
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A. (No verbal response).
0. B Ervin was never questioned, is that
correct?
A. Because at that time I had Maunwell Ervin
in custody as a suspect.
Q. Does that mean that you couldn’t question
him?
A. I possibly could have.
Q. If you had information that he was a drug
dealer and your informant told you that he had
personally bought something from B Ervin, why
would you not question him? ‘
A. I don’t think that Quarles is an informant.
He’s the one that provided ---
Q. Okay.
A. --— information when arrested, voluntarily
gave information.
Q. Okay.
A. I think that there is a difference when
someone 1is an informant, that provides -—-
Q. I understand.
A. --= information to law enforcement —---
Qs So are you saying that Quarles is a
reliable source? |

A. I would agree with you ---

45
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Q. Hold on now. Answer my question. Would
you say that Quarles is a reliable source?
A. He gave me information. I gave it to the
magistrate. They felt.like it was enough to
get a search warrant.

Q. Would you, in your discretion as Lieutenant

Reeder, --—-

A. VYes.

Q. === claim that Quarles is a reliable
source?

A. Yes.

Q. Okay. So a reliable source gave you

information specifically detailing previous
drug buys from B, Brent, Ervin and you did not
investigate Brent Ervin at all?

A. I did not.

Q. Okay. Can you talk to me a little bit
about where you were when you interviewed
Quarles and he gave you this information about
these previous drug buys?

A. I was in the Sheriff’s Office, in Major
Murray’s office, which is located in the
Sheriff’s Office. When you walk into the
investigation ---

Q. I don’t need that. I mean, in an office in
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1 the Sheriff’s Department?

2 A. Well, you asked me. So I am telling you.

3 Q. I understand. I -- it would be sufficient
4 to say that you were in an office in the
5 Sheriff’s Department; is that correct?

6 A. Yeah.

7 0. Okay. How many officers were present
8 during this interrogation or questioning?

9 A. Just Major Murray and myself.

10 Q. Just you and Major Murray?

11 A. (No verbal response).

12 Q. Were there any video cameras that were
13 turned on or anything like that?

14 A, No.

15 Q. Was there any audio capability to record
16 audio statements?

17 A. Yes, downstairs in a separate conference
18 room.

19 Q. So you just would have had to have taken
20 him downstairs to record that?

21 A. Yes. ‘

22 Q. But you didn’t do that?

23 A. (No verbal response).

24 Q. Okay. Did you interview Quarles before or

25 after Officer Adams -- or Detective Adams, I'm
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sorry -— interviewed him?
A. After.
Q. Okay, this is what the Judge was referring
to. We are going to talk now about the three
separate burglaries that happened. Officer
Adams interviewed Quarles after -- I believe
that it was after the burglary for the failure
to stop, where they had burglarized the man in
the subdivision and stolen some money from him?
A. I am not ---
Q. You don’t know if he interviewed him?
A. I am not -- I remember interviewing him
after the break-in at - because Sergio
Quarles provided information about narcotics to
the officers, to retrieve the narcotics. So
therefore, I interviewed him after Detective
Adams had interviewed him.
Q. So it was after Adams?
A. (No verbal response).
Q. Okay. How many cases have you investigated
in your career, say a year, just a ballpark
number?
A. (No verbal response).
Q. You have no idea?

A. A hundred plus.
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Q. ‘A hundred plus? Okay. Would you say that
this is an important case to the Greenwood
County narcotics department?

A. All cases are.

Q. Okay. Well, that being the case, wouldn’t
you take every precaution that was available to
ydu?

A. I took the information that I had and I put
it in an affidavit and I received a search
warrant from it.

Q. All right. When you -- you reference, I
believe Major Murray is his title. You
reference him interviewing Quarles.

A. I interviewed Quarles. You asked me if

anyone was present. Major Murray was ---

Q. I was ——-—
A. --— present because he was over the
investigation.

Q. Okay. I was talking back in the direct, in
Mr. Taylor’s direct examination. You mentioned
that Brent Ervin told -- or, I'm sorry. That
Quarles told Murray that Brent Ervin was a drug
dealer.

A, What?

MS. TAYLOR: Can we get the record
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back?

THE COURT: Repeat the question.
Did Mr. Murray tell you anything about this
incident?

DEFENDANT : About Brent Ervin.

CROSS EXAMINATION CONTINUED
BY MS. TAYLOR:

Q. About Quarles saying that Brent Ervin was a
drug dealer?
A. No.

THE COURT: What did Murray tell
you?

THE WITNESS: Murray informed me
that they had had some break-ins involving
Quarles and some subjects that had broken in
and stole crack from -- is that what you’re
saying? From Brent Ervin and Maunwell Erwin’s
house?

MS. TAYLOR: Right.

DEFENDANT : Yeah.

"CROSS EXAMINATION CONTINUED
BY MS. TAYLOR:

Q. So he did tell you that it was from Brent
Ervin’s and Maunwell Ervin’s house?

A. Yeah.
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. So you have information to believe, again,
that Brent Ervin was with him?

A. Yes.

Q. You also stated that the amount that
Quarles told you that he stole and what it
actually ended up weighing out to be was exact?
Are you aware that in your affidavit that you
say that Quarles told you that he stole forty-
two (42) grams. Forty-&né (41) grams. I
apologize. Forty-cne grams of crack cocaine
and in the actual lab report it says two
ounces. Would you agree that that is a
discrepancy?

A. Two ounces is actually more than forty-one
grams.

Q. Exactly, so it wouldn'f be exactly what he
said that -- you’re admitting that it wasn’t
exact?

A. Yeah.

Q. Let’s go back to this anonymous tip that
you say that you received. You say that you
received several anonymous tips? Not just one.
A. Yes, I’'ve received numerous tips about
Maunwell Ervin distributing drugs.

Q. Were any of these tips specific about maybe
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they purchased something from either one of
these individuals or they knew somebody that
purchased but they weren’t able to give you
specific articulable facts?
A. In our line of work, people tell you things
all the time. When people repeatedly tell you
things about a certain individual, you try to
corroborate those things. Yes.
Q. Okay. So you are claiming that you had
repeated tipsters from the time that he got out
of jail until the day of this incident, that
were telling you that he was related in drug-
related activities?
A. (No verbal response).
Q. And, again, you didn’t note that in your
report. You didn’t make any notes of those
tipstérs, when they called or what they said.
A. I didn’t because I don’t have to provide
tipster information.
MS. TAYLOR: Thank you. No further
questions, Your Honor.
SOLICITOR TAYLOR: Your Honor, I
have a few things I want to clarify.
THE COURT: Before we get there, ---
SOLICITOR TAYLOR: Yes.
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1 THE COURT: --- let me get something
2 clear that I want to clarify. We’re -- now
3 we’re going into a different direction. To
& what extent did you rely on anonymous tips or
5 any known tipsters whose identities were known

6 to you? Did you rely upon that when you did
7 the affidavit?

B THE WITNESS: No.

9 THE COURT: So that simply formed

10 your basis, the information that you received
11 from anonymous sources and from known sources,
12 simply formed your basis to express an interest

in Mr. Ervin?

DEFENDANT :

Yes.

THE COURT:

All right.

SOLICITOR TAYLOR: Thank you, Your

REDIRECT EXAMINATION

BY SOLICITOR TAYLOR:

20 Q. I just want to clarify a few things that

you put in your affidavit.

If you could,
identify this?

23 A. (Upon review), okay.

Q.

Can you tell the court what that is?

25 A. That’s an affidavit and also a search i
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warrant.
Q. For what location?
R
0. From you jﬁst reviewing it, does it seem to
be altered or changed in any way?
A. No.

SOLICITOR TAYLOR: Judge, at this
time I would like to enter what’s been marked
as Court’s Exhibit 1. |

THE COURT: All right. No objection

to the court receiving Court’s 1?

MS. TAYLOR: No objection. I'm
sorry.

REDIRECT EXAMINATION CONTINUED
BY SOLICITOR TAYLOR:
Q. There were a few things that I wanted to
clarify. I am going to read from this
affidavit to make sure that I am following you
here. I guess these dates that Ms. Taylor was
asking you about in terms of when stuff
happened, interviewing, you mentioned earlier
that you interviewed Sergio Quarles after he
was arrested for all of the things:
burglaries, robberies, all that stuff.

A. Yes.
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Q. In your affidavit here, it shows that they

were arrested on the 30®™ -- 2010. 1Is that

correct?
A. Yes.
Q. Did you interview him the same day or the

day after, which would be December 1%, 20107

A. December 1°¢.

Q. That is consistent with your affidavit.
Now, you mentioned the date of November 29th,
2010, about Mr. Chip.

A. Yes.

Q. Based on those dates that we talked about,
did that happen before or after they broke into
the house?

A. Before.

Q. Let’s change directions here. Let’s go
back to before ybu executed the search warrant.
Do you know ﬁhat date that was?

A. December 9",

Q. What year?

A. 2010.

Q. Since you got the search warrant, were you
the lead investigator at the actual scene when
you executed the search warrant?

A. Yes.
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Q. Who was in charge of reading the Miranda
rights to the people that were inside?
A. Once they were secured, I read the Miranda
rights.
Q. Do you have any particular way that you do
it or do you just start reading out loud?
A. Normally I read the Miranda rights out loud
with all persons in a room. After I finish
reading them, I will ask each individual person
their name. I will also ask them if they
understood their rights. Once they indicate
that, I go to the next person.
Q. And you did that back on December 9%, 20107?
A. Yes.
Q. As far as you could tell, did Mr. Ervin,
Maunwell Ervin, understand his rights?
A. He did. |
Q. Once this started, once this was going on,
you know, the process of searching the house,
did he make any statements? Did you |
interrogate him at all there?
A. Do you have the incident report that I
could refer back to?
Q. (Tenders), looks like it is right in the

middle there.
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1 A. (Upon review), okay.
2 Q. Just to ask my question again, did you
3 interrogate Mr. Ervin -- and who was the other
4 person in the house?
5 A. There was a Benoit Bush.
6 Q. Did you interrogate him?
7 A. Under Miranda, Maunwell Ervin said that

8 Bush had nothing to do with the items that were
9 found in the house.
10 Q. I mean, did you ask him?
11 A. Yeah.

12 Q. Can you speak up a little bit and say one
13 more time what he said?
14 A. Maunwell Ervin stated that Bush had nothing
15 to do with the items that were found during the
16 search of the house.
17 Q. That’s it? He didn’t say anything else?
18 A. (No verbal response).
19 Q. That’s fine if he didn’t, I just want to
20 clarify. |
21 A. Not that I recall.
22 Q. Did y’all take him and Mr. Bush back to the
23 Sheriff’s Office and interrogate them?
24 Continue to question them? Or was that it?

25 A. Mr. Ervin was transported to the Greenwood
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County Sheriff’s Office, then to the detention
center where he was booked. No further
questions.
Q. What happened to the other guy, Benoit
Bush? ‘
A. Actually -- Ervin actually wanted to turn
the residence over to Bush to secure the
property while he was being transported to the
Sheriff’s Office.
Q. And why wasn’t he charged?
A. Ervin again stated that Bush had nothing to
do with the items found in the house during the
search.
Q. When he made that statement, wefe there
people -- did y’all threaten him at all?
A. No.
Q. Did y’all try to intimidate him?
A. No.
Q. Did you promise him anything?
A. No.
Q. How many people were in the room when he
made that statement?
A. There were several officers in the room at

that time. To name them exactly, I couldn’t.

Q. Just based on your recollection, did anyone
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else threaten him?
A. I didn’t hear anyone threaten him.
Q. What was his demeanor like?
A. That he was responsible for it.
Q. Was he scared or ---
A No.
Q Didn’t seem intimidated?
A. No.

SOLICITOR TAYLOR: No further
questions, Your Honor.

THE COURT: Any follow up?

MS. TAYLOR: Your Honor, I didn’'t
know that we were doing the Jackson v. Denno
all at the same time.

THE COURT: No, it’'s ---

RECROSS EXAMINATION
BY MS. TAYLOR:
0. Just to be clear, did you act or did you
Mirandize -- you didn’t -- I’'m sorry. You
didn’t give an advisement of rights form to
either Maunwell or to Mr. Bush, is that ---
A. I gave them oral Miranda.
Q. You gave them an oral Miranda but you never

gave them the Advisement of Rights to sign?

A. No, I didn’'t.

59
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Q. Okay. When you asked or when the statement
was made by Maunwell that -- you’re claiming
that you didn’t ask him.anything, that this was
a voluntary statement that he made about the
other person not being involved, was that
voluntary or were you questioning him when he
said that?
A. Voluntary.
Q. Was that statement made before or after the
drug dogs had entered the house and the éearch
completed?
A, That statement was made while he was under
arrest.
Q. I understand that.

THE COURT: One second. Your paper-
work is over the court reporter’s microphone.
Would you mind -—-

THE WITNESS: I’'m sorry, (removed
paperwork from mic area).

THE COURT: Thank you.

RECROSS EXAMINATION CONTINUED
BY MS. TAYLOR:

Q. Again, when you made that statement, was
that before or after the search had been

conducted?
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A The statement? After the search.
0 It was after they’d found everything?
A. Yes.
0 Uh, did you ever question Maunwell Ervin in
custody after he made the statement?
A, I don’t recall.
Q. You don’t recall if you questioned the main
defendant in this case?
A. In his home or ---
Q. No, after he was arrested and taken to
jail, was he questioned by you or any other
individual from your office?
A. Not at that point.
0. When was he questioned?
A. I think that we met with Maunwell -- myself
and an ATF Agent met with Maunwell at the
county airport some weeks afterwards, when he
said that he was going to cooperate.
Q. Was that statement recorded?
A. No.
Q. It wasn’t recorded?
A. No.
0. Did you tell him that it was being
recorded?

A. No.

61
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Q. Never made any statement to that effect?
A. ﬁo.
Q. Was Mr. Ervin handcuffed -- going back to
the voluntary statement at the house. Was he
handcuffed when he made that statement?
A. Yes. Once we execute a search warrant and
we enter a house, all subjects in the house are
handcuffed at the time of executing the search
warrant. They remain handcuffed until the
conclusion of the search.
Q. That is procedure?
A. Yes.
Q. But it is not procedure to give them an
advisement of rights form?
A. - It is not procedure when we execute a
search warrant. Once we have those persons in
custody, we don’t take cuffs off and give them
a paper. We give them an oral Miranda. Like I
told you before, I actually go around and ask
each individual if they understood their
Miranda rights.
Q. You specifically explained his Miranda
rights to him?
A. I read ---

Q. Each one?
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A. I read him his Miranda rights and asked if
he if he understood them. He indicated to me
that he did understand his rights.
Q. But when Quarles, Griffin and Allen were
questioned, they were given én Advisement of
Rights form to sign.
A. I didn't -- first of all, I didn't
interview Quarles, Griffin -- I mean, didn’t
interview Griffin and Allen.
Q. Okay.
A. I spoke with Quarles. I did not provide
him a form either.
Q. So this is more of a policy done by other
officers, not necessarily you?
A. I can’t answer for other officers.
Q. But you ---
A. I did not provide Maunwell Ervin, at the
time of the execution of the search warrant or
at the time of the interview, an advisement of
rights form.

MS. TAYLOR: Thank you. No further
questions.

THE COURT: Judge, may I follow up
on the Denno part, if I may?

REDIRECT EXAMINATION RESUMED

63
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BY SOLICITOR TAYLOR:
Q. Lieutenant Reeder, whenever you read
someone their Miranda rights at search warrant,
like you did back on December 9*", 2010, do you
have a card that you read off of?
A.' I do have a card.
Q. Is that what you read off of?
A. No, sir.
Q. What do you -- when you say that you read
him his rights, what do you say? Could you
repeat that on the record?
A. “First of all, you have the right to remain
silent. Anything that you say can be used
against you in court. You also have the right
to an attorney. If you can’t afford one, one
will be appointed to you at no cost. You also
have the right not to answer any questions that
I may ask you without an attorney’s presence.
If you wish to do so at any time, you may stop
and consult with an attorney.”
Q. And you said that you have some specific
way -- you say that out loud to —--
A. Yes, and I actually point to each
individual, which my officers can verify, and I

say, ‘Your name, sir?’ They repeat their name.
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I ask them, ‘Do you understand your rights?’
Then they say yes or no.
0. Did either one of them say no?
A. Neither individual stated that they didn’t
understand their rights. They both indicated
that they did understand their Miranda rights.

SOLICITOR TAYLOR: I have no
further questions, Your Honor.

MS. TAYLOR: No redirect, Your Honor.

THE COURT: Thank you, you can step
down.

(WITNESS STEPS DOWN)

THE COURT: I realize that we may or
may not be done with this at this point but the
bailiff has informed me that all jurors are
here. Are we done with testimony on this?

MS. TAYLOR: Your Honor, I have one -
- I would like to call Sergio Quarles. I don’t
plan on getting that indepth with him. I think
it will just be probably two to three guestions
on my part.

THE COURT: All right.

SOLICITOR STUMBO: Your Honor, we

have one more detective for a very short thing

with Denno, probably two minutes. If we could
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go ahead and put him up, then we would be done.

THE COURT: All right. Very good.
What I would like to focus on -- I realize that
we are doing a Franks hearing. Normally in a
Franks situation, the attack on the affidavit
has to be -- to even -- let me back up.

To even warrant a Franks hearing, the
attack on the affidavit must allege either
deliberate falsehood or, for lack of a better
word, conscious disregard or conscious
indifference to what the true facts are. I
have not had a chance to actually review the
affidavit. I reaiize that it was made Court’s
Exhibit 1 but I -- is the State conceding that
there was misinformation in there or that there
was some effort to actively misled the
magistrate when he issued the warrant?

SOLICITOR TAYLOR: We do not
concede that at all, Judge.

THE COURT: Okay.

SOLICITOR TAYLOR: We ére at the
other end of the spectrum. We believe that it
was all truthful and accurate.

THE COURT: Just so that I can --

before I take a five-minute break so that I can
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use the facilities, what is it exactly that
the defense is alleging was materially and
intentionally either omitted or misrepresented
in the underlying affidavit, Ms. Taylor?

MS. TAYLOR: Your Honor, I think that
Mr. Quarles will testify -- I mean, obviously

that is the issue at heart, whether or not that

information provided was true. I think as far

as what was intentionally left out, from the

testimony that we heard today, that it would go
to the anonymous tipster, what they actually
said. He claimed that there were numerous. It
makes no reference to that in thF affidavit.

I think that there is a lot of
information that he could have put in there
that he deliberately didn’t. What purpose that
was ‘for, you know, I can’t maﬁe an assumption
of that. 1It’s really up to you, but he’s
really just admitting, by his own admission,
that he had more evidence than he put in.

THE COURT: Okay. That was sort of
the reason that I asked Mr. Reeder pointblank
to what extent did he rely upon confidential
information from CIs or anonymous tipster

information in the underlying affidavit. His
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testimony to me was -- or to the court was --
that the scuttlebutt or the rumor mill or the
information that he was getting from known
sources, whose identities he knew, is what

caused or what piqued his interest in the

'defendant as opposed to what served as the

basis for the affidavit. I hear where you are
coming from, thouéh. Certainly we will go
ahead and proceed with Mr. Quarles testimony.

I am going to take a brief break
though and instruct the bailiff to let the jury
know that we will be just a moment longer,
because I hate keeping them waiting. They have
already been here -- they have already been
here -- a lot of them have been here since
10:00, bﬁt we had the full panel here about ten
after 10:00, about fifty-two individuals. So I
am going to let them know that I am handling
other matters and just to hang tight.

MS. TAYLOR: Your Honor, ---

THE COURT: Yes, ma’am?

MS. TAYLOR: Just one last thing that

" I think kind of rounds out that argument. I

also wanted to point out the information that

when he was surveilling the property that he




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

72

State of South Carolina v. Maunwell Ervin 69
Case No. 11-GS-24-0781 et al
Motion to Suppress
before The Honorable Frank Addy

said that he identified M. Ervin driving
certain cars. None of that was put in there.
I don’t know why he would leave out certain
identifying information such as what type of
vehicle these individuals are driving,
especially if he had that information. But
that concludes my argument.

THE COURT: Very good.

MS. TAYLOR: Thank you, Your Honor.

THE COURT: Are you going to want
Mr. Quarles to testify here in a minute or —-
you just said that it completes your argument.

MS. TAYLOR: It completes -— I see
the Franks hearing as based on that -- the
tipster and surveillance, and then Quarles’
statement as additional added to that. So I'm
sorry if I wasn’'t clear. I would like to ask
him a couple of question.

THE COURT: Certainly, that’s quite
all right. We will be at-ease for a few
moments. If someone can get me Court’s 1, I am
going to take a quick gander at that.

(BRIEF RECESS)
(DEFENDANT PRESENT)

(OFF RECORD DISCUSSION RE JURORS)

69
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THE COURT: All right. Solicitor?

SOLICITOR STUMBO: Thank you, Your
Honor. Just briefly we are going to call
Detective Courtney Smith.

(WITNESS TAKES STAND)

COURTNEY SMITH, being duly sworn to
tell the truth, the whole truth and nothing but
the truth, testified, as follows:

DIRECT EXAMINATION
BY SOLICITOR STUMBO:
Q. Morning, Detective Smith. Please state
your name and rank for the record.
A. Detective Courtney Smith.
Q. Detective Smith, where do you work?
A. Greenwood Sheriff’s Department.
Q. What unit are you attached to? You work
with Lieutenant Reeder?
A. Yes, he is the commander.
Q. Did you have an occasion to go execute a

search warrant with Lieutenant Reeder down at

Q. So you were a part of that raid?
A. Yes, sir.

Q. Whose house was that?
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1 A. Maunwell Ervin’s.

2 Q. All right. Were y'all able to verify that?

3 Was he inside when you executed the search
& warrant?

5 A. Yes, he was.

6 Q. Was he detained while you executed the
7 search warrant?

8 A. Yes, sir, he was.

9 Q. Who read Mr. Ervin his rights?

10 A. Lieutenant Reeder.

11 Q. Okay. Did Lieutenant Reeder read his

12 rights as he testified to earlier?

13 A. Yes, sir.

14 Q. What rights did he give him?

15 A. He gave him his Miranda rights. While he
16 was reading them, Mr. Ervin was handcuffed

17 behind his back. The other gentleman was

18 there. He had a statement, I believe, under
19 Miranda, that he didn’t have anything to do

20 with the items that were found in the house.
21 Q. You heard Lieutenant Reeder read Maunwell
22 Ervin his rights?

23 A. Yes, sir, I did.

24 Q. You heard him tell him that he had the

25 right to remain silent?
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A. Yes, sir.
Q. He told him that he had the right to an
attorney?
A. Yes, sir, I did.
Q. That if he couldn’t afford an attorney that
one would be provided to him?
A. Yes, sir.
Q. At the State’s expense?
A. Yes, sir, he did.
Q. Did he advise him that anything that he
said at that time could be used against him in
a court of law?
A. Yes, sir, he did.
Q. Okay. Did you hear Lieutenant Reeder ask
Maunwell Ervin whether he understood his
rights?
A. Yes, sir.
Q. What did he say?
A. He understood them.
0. Did he waive them?
A. Yes, sir. He waived his rights, Maunwell
Ervin.
Q. Did Maunwell Ervin -say anything to y’all
that you documented at that point? Not at that

point. Let me back up. At any point during
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the search warrant did Maunwell Ervin speak and
waive his right to be silent?
A. After he réad them?
Q. That’s right. ‘
A. Yes, sir. He made the statement that the
other gentleman that was inside the house at
the time had nothing to do with items that were
found within the home.
Q. And you did find items alleged to be drugs
in the home?
A. Yes, sir.
Q. Did he say that Mr. Bush had nothing to do
with those?
A, He had nothing to do with those items.
Q. Okay.
A. Yes, sir.
Q. Okay. You heard him say that?
A. Yes, sir, I did.

SOLICITOR STUMBO: No further
questions.

MS. TAYLOR: Just one question.

CROSS EXAMINATION

BY MS. TAYLOR:
Q. Just to clarify, he made the statement

after y'all had searched the home and found
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what?

A. The rights were read to him, he waived his

rights, he made the statement.

Q. But was that before y’all had actually
searched the premises and come up with the
alleged drugs that you found or was that after
the search?
A. He made the statement that Mr. Bush didn’t
have anything to do with the things that was
found in his home.
0. But at that point, nothing had been found
yet?
A. Nothing had been found.

MS. TAYLOR: No further questions.

SOLICITOR STUMBO: Nothing
further, Your Honor.

THE COURT: Thank you. You may step
down.

(WITNESS STEPS DOWN)

THE COURT: Ms. Taylor?

MS. TAYLOR: At this point I would
call Sergio Quarles.

SOLICITOR TAYLOR: Judge, it may
take a minute. They have to go around and get

him.
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1 THE COURT: Very good.
2 (WITNESS TAKES STAND)
3 - SERGIO QUARLES, being duly sworn to

4 tell the truth, the whole truth and nothing but
5 the truth, testified, as follows:

6 DIRECT EXAMINATION

7 BY MS. TAYLOR:

8 Q. Good morning, Mr. Quarles. Do you remember
9 me from talking on Monday?

10 A. Yes.

11 Q. Okay. I just have a few questions about

12 what we talked about on Monday. Okay?

13 A. Yes, ma’am.

14 Have you ever met Maunwell Ervin before?
15

No, ma’am.

Q.
A..
16 Q. Never met him before?
A.
Q.

17 No, ma’am.

18 . Did you ever tell Jarvis Reeder that they
19 stole drugs from his house?

20 A. Yes, ma’am.

21 Q. Why did you do that?

22 A. Because I had got messed up on another

23 charge and they told me that they would work

24 out some deal with me on the other charge.

When we was talking too, about that, and they
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was talking about Mr. Ervin had -- they went --

out on the street to look for the drugs. He
told me that he’d have to get back with me.

Q. Who told you that they would get back with
you?

A. Jarvis Reeder and Chad Cox.

Q. Okay.

A. BAnd when I took, I took them to somebody’s
house and they looked around. When we got to '
the yard, they came back to me and made me a
promise that instead of the charge that I got
now, they could help me out. Which they didn’t
help me out.

Q. Hold 6n, let’s go way back. So you are
claiming that you never met Maunwell?

A. I never met Maunwell.

Q. But you told the police that you stole
crack from him? From Maunwell’s house?

A. Yeah.

Q. And you told the police that because they
offered to help you out on another charge?

A. Yes, ma’aﬁ.

Q. Did that ever happen?

A. No, ma’am.

Q. Did you tell the police anything about
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previous buys, drug buys that you bought from
Maunwell Ervin?

A. No, ma’am.

Q. You didn’t tell them that?

A. No, ma’am.

Q. You never gave them any information about
past drug deals?

A. No, ma’am. I never knowed Mr. Ervin.

Q. Did you ever know Brent Ervin?

A. No, ma’am. I don’t know him either.

Q. Did you ever do any drug deals with Brent
Ervin? |
A, No, ma’am.

Q. Did you ever tell the police that you did
drug deals with Brent Ervin?

A. I don’t 'know him, ma’am.

Q. But did you tell the police that you did
any kind of deals with him?

A. No, ma’am.

Q. So your testimony today is that you never
met either one of these individuals and you
never told pdlice that you had any prior drug-
related knowledge of these two individuals; is
that correct?

A. Yes, ma’am.
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MS. TAYLOR: No further questions,
Your Honor. ‘
CROSS EXAMINATION
BY SOLICITOR STUMBO:
Q. Mr. Quarles, you pled gquilty of breaking
into Maunwell Ervin’s house, didn’t you?
A. Sir?
Q. You pled guilty to breaking into this man’s
house?
A. I pled guilty.
Q. But you never knew him before that, right?
A. No, sir.
Q. Well, how did you know to break into his
house?
A. The police -- Chad Cox, the way I remember,
they had came and got me out of County where I
was in on another charge. They came and got me
out of County and they was, l;ke, uh,
-- like I just said, there was some drugs and
they wanted to get Maunwell Ervin. They was
like the drugs -- like the drugs that I’d got
off the street, they said that the drugs that I
had got they had went to get Maunwell Ervin
because they had some other kind of stuff. So

I never did ~-- I never did go in the man’s
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house, nothing like that.

Q. Oh, you're saying you never went in his
house?

A. I never did, like, take the drugs -- back
when I was running fr;m the police, I throwed
the drugs.

So when the police came and questioned me
about another charge, they were asking me would
I -- they really were looking for the gun
because somebody had said that the gun that he
had was involved in a murder case. I was like,
‘no, I never had a gun.’

He asked me where the drugs was at and I
told him that I throwed them over on the land.
So Jarvis came, and a couple more polices came,
and got me out of County and took me down
there. ‘Once I found the drugs, they made a
deal like I wasn’t going to jail -- but then I
did.

0. The drugs that you threw down in Promised
Land, you got out of this man’s house; right?
A. Yeah.

Q. That night? Then you went on a high-speed
chase with the police, correct?

A. Yes, sir.

79
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Q. Then when they caught you, they started
talking to -- you talked to Detective Adams
from the City? This man sitting back here?
A, I talked to him.

Q. You talked to him, right?

A. (No verbal response).

Q. And you told him all about going into -
- and stealing some drugs and money?

A. No, at the time me and my codefendant we
had stole a TV out of Mr. Ervin’s house. We
didn’t say nothing about no drugs or anything.
Q. You didn’t tell him that you’d broken in
the house and stole any drugs or any money?

A. I told him that we broke in the house and
stole a TV, some change and some lottery
tickets.

Q. But then you took them down to Promised
Land and showed them some drugs that you stole
out of his house. Right.

A. I didn’t show him. It was me and Chad Cox
and some other fellows from the County.

Q. And that was after you had done your
interview and confessed to breaking into the
house, to Detective Adams?

A. Right.
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Q. You already confessed to breaking into Mr.
Ervin’s house, right?

A. Yes.

0. Then based on information that you were
giving them, the narcotics guys came and talked
to you. Right? Lieutenant Reeder?

A. I spoke with Reeder, you know. He asked me
about a couple of other people but I -- I
didn’'t get to the point with him. I was really
with Chad Cox. I was really with Chad. I
really didn’t see Reeder no more. No more
whatsoever. He just asked me, like, did I know
this person, did I know that person, did I know
this person.

Q. Let’s back up. So you tock them down to
Promised Land to show them crack cocaine that

you had stolen out of Mr. Ervin’s house;

correct?
A. Yes, sir.
0 And there was indeed crack cocaine down

there that you took them to. You took them to
the crack, right?

A. First they was looking for the gun, the
murder weapon. Like I said, somebody had

already told the police that -- that the weapon
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that we had ~-- that they had robbed, had put in
the car. I toid him that I never took the gun
but I’'d show him where we throwed everything.
I told him, ‘okay, I know where the drugs is’
that I had gotten. We went to the house.
Q. So you told him that day that you got drugs
out of the house and took them down to Promised
Land; right?
A. (Affirmative nod).
Q. And that is still your testimony here
today? '
A. (Affirmative nod).
Q. And the narcotics investigator, you said
Chad Cox --—-
A. Chad Cox.
Q. Lieutenant Reeder sitting back here, you
told him all that information?
A. I didn’t see Reeder and them but one time.
He asked me about some other boys and what I
know about some other cases, which I told him I
didn’t. Chad Cox ~-- Chad Cox and some other
people come and take me out of County to go
look, search for some other stuff, a gun, and
look for the drugs that we supposedly got out

of Maunwell Ervin’s house.
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0. You said supposedly got ocut. But you did
get those drugs out of Maunwell Ervin’s house
and took them down to Promised Land and threw
them there?
A. Yes, sir.
Q. And then you took the police down there and
showed them the drugs that you got out of his
house on _, down there by Lander;
right?
A. That’s what Chad Cox did and a couple other
officers, a couple of young boys. I don’t know
them, I ain’t never knowed them, I ain’t never
knowed them young guys. I know Chad because me
and him, you know, talk. I get in trouble and
he talk to me.
Q. And you pled guilty for breaking into -
-, Maunwell’s house; right?
A. Yeah, I pled guilty.
Q. And you'd got down there before and bought
drugs, seen drugs in the house?
A. - No, I never -- no, I never know Mr. Ervin.
I don’t know his house, him or his cousin. The.
police tried to make me -- before Mr. Andrew’s

(phonetic) death, you know, he had called Chad.

He made out like he didn’t know that me and him
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did business, but -- out here on the street.
SOLICITOR STUMBO: Okay, I get
what you’re saying. No further questions, Your
Honor.
MS. TAYLOR: I just have one.
CROSS EXAMINATION

BY MS. TAYLOR:

Q. On the day that you broke into this house

on —, you and Daniel Griffin,

y’all committed some other robberies around
that same timeframe. Correct?

A. Yes, ma’am.

Q. Okay. Were those people that you robbed
drug dealers?

A. Yes, ma’am.

Q. Okay.

~A. All of them were drug dealers.

Q. Okay. Is there any way that you may have
got that crack from either one of the drug
dealers that you robbed before you got to
Lawson Street?

A. I know that we had some marijuana that we
put in the car.

Q. I just asked specifically about the crack.

Is there any way that you got that from any of
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the other drug dealers that you robbed earlier
in the day?
A. The drug dealers, the cocaine, -- my
codefendants, they got six hundred dollars
($600) from the car and he had like two or
three ounces of coke that he had in his car, or
his possession.
Q. So it is possible that the cocaine that you
led these officers to in Promised Land did not
come from Lawson Street? It is possible it
came from one of the other drug dealers?
A, Yes, ma’am.

MS. TAYLOR: No further questions.

THE COURT: Thank you, sir. You can
step down.

(WITNESS STEPS DOWN)

THE COURT: All right. No further
witnesses on this issue?

SOLICITOR TAYLOR: No, Your Honor.

MS. TAYLOR: No, sir.

THE COURT: Who wants to go first?
Ms. Taylor, I guess you since this is your
Motion.

MS. TAYLOR: Your Honor, really what

I would like to argue, based on the suppression

85
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hearing, is going to the Illinois v Gates case.

In that case, you know, the Court specifically

articulated that anonymous tipsters not only

have to give information in a drug case but
they have to give enough information that the
cops can corroborate that through surveillance.
I believe that they gave. information
specifically detailing that the two individuals
were flying to Miami to pick up the narcotics,
then driving back on Interstate 95. All of
this was able to be corroborated through
surveillance. They were able to track down
plane records, corroborating all of it.

That is the not the case in this
hearing. As you just heard from Sergio Quarles
-- I would argque that he is not a reliable
informant. He’s changed his story multiple
times, even from the conversat;on that I had
with him on Monday to what he said down here
this morning.

It is my argument that this anonymous
tip or these numerous anonymous tips that
Jarvis Reeder claims that he had in making the
determination of probable cause is not

sufficient under Illinois v. Gate.
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1 What he has now based it on is my
2 client’s past criminal history, which again is
3 not enough, and the reliability of an admitted

4 burglar who had committed three crimes within a
5 twelve-hour period of this actually happening.
6 He had no legal authority to be in that house

7 and therefore I think we can make a reasonable
8 inference that the police officers had no legal

9 authority to be in that house at that time.

10 Again, I would just really argue that
11 the tipster is not specific enough, had no

12 personal knowledge of them purchasing drugs

13 from my client or that anybody that he knew

14 had. Nothing was found in the surveillance

15 that Jarvis Reeder did for two weeks in

16 surveiling this property. All he was able to

17 determine is that B Ervin and M Ervin were

18 residing there. He was not able to make any

19 kind of specific notations of drug deals that
20 he witnessed, or packages arriving or drug buys

21 that took place. None of that was able to be

22 articulated here, Your Honor.
23 So it is really just my position that
24 these anonymous tipsters -- while I understand

that their identity does not have to be
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revealed -- that along with my client’s prior
history, is not sufficient to give probable
cause to entering his house.

If you want to add in this burglary
that happened with these three individuals who
have a reason and motivation to lie and falsify
information -- and who have even gone as far as
accusing police officers of getting them out of
jail for the purpose of actually breaking into
my client’s house and securing drugs, so that
they can make this arrest, I would just argue
that he is not a reliable_informant. They had
no reason to believe that he was a reliable
informant.

That’s really what I base it on, Your
Honor.

THE COURT: Thank you, Ms. Taylor.
Mr. Taylor?

SOLICITOR TAYLOR: Thank you, Your
Honor. Judge, I will start at the beginning.
Jarvis Reeder testified and talked about in his
affidavit that he was receiving all these tips
from different tipsters. He made it clear that
he does not have to give up the identities of

those people.
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He did not rely solely on that in his
affidavit. Ms. Taylor referenced Illinois v.
Gates. That is a totality of the circumstances
case. So when you look at everything that was
testified to today, and that was specifically

in the affidavit, there is specifically enough

to go forward and there was probable cause when

. the magistrate signed the search warrant.

Judge, they didn’t just rely on these
tipsters. They followed up and corroborated
information that Mr. Ervin was dealing drugs
out of his house at -—

Mr. Quarles came in here today and
said, ‘Yeah, I told Jeremy Adams and I told
Jarvis Reeder where I took it. I broke in that
house, I took crack out of it. I took it down
there and I -- I took it down to Promised
Land.’ That’s what he just said. He asked him
three or four times and that’s what he just
said.

Judge, also -- and he’s now denying it
but at the time that he was interviewed by
Jarvis Reeder, he was giving very specific
details on prior drug deals. I know that he is

trying to cover himself by saying ‘I don’t know
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who Maunwell Ervin is.’ But back in December
of 2010 he told the officers, ‘Yeah, I know
him. I’ve done multiple drug deals.’ Then
they corroborated it by going to Promised Land.
Not only, ‘Yeah, I’ve not only done drug deals
but I’'ve been in his house and stole crack.
Here it is.’

. Judge, I've got a case, State v.
Bellamy, a Court of Appeals case from South
Carolina that references nonconfidential
informants. Mr. Quarles -- and I will read
straight from the language, Judge. It says,
(reading): “A nonconfidential informant should
be given a higher level of credibility because
he exposes himself to public view and possible
civil and criminal liability should the
information prove to be false.”

Judge, I mean he said that he -- he
pled guilty, said he was breaking in and.
stealing crack from the house. He’s put
himself out there, talking about Sergio
Quarles. Judge, I understand that he has now
changed his story but on that day he was very
reliable donsidering that he gave them his

name, he put himself out for some criminal
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liability.

Judge, I’'ve got some other cases. I
am not going to go into them. It is State v.
Rutledge, which talks about the magistrate’s
task in determining whether to issue search
warrant. He is “to make a practical
commonsense decision looking at all the
circumstances before him; that there is a fair
probability that centraband or evidence of a
crime will be found in a particular place.”

I did mention the tipsters but besides
the tipsters, Mr. Ervin has a prior drug
offense, which I think is important here. He’s
just gotten out of prison and they are getting
tips that he is dealing again.

Judge, I’ve got another case, State v.
Creed (phonetic) where they found marijuana
seeds in the trash can outside the house and
the informant said ‘yeah, I’ve never seen in
the house but I’'ve heard they deal out of
there.’ 1In that case it was upheld that there
was no probable cause. That’s a lot less than
we have here today.

Obviously, Judge, our position is that

not only was there probable cause on December
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2™ when the magistrate signed the search
warrant -- even if Mr. Quarles’ statements were
not true, the officer was acting in good faith.
He followed it up. He did not lie or tell Mr.
Quarles or anybody else to lie. Thank you.

‘ MS. TAYLOR: Your Honor, just one
quick follow up. The solicitor in this case
has quoted State v. Bellamy. I think it is
relevant to note that in that case they talk
about the specificity of the informant’s
statement coupled with the acts of ulterior
motives was held, uh, to uphold reliability.

I think the exact opposite is true in this
case. I think that at the time that he was
being questioned that he had been arrested for
at least two other drug-related robberies. I
think he had an extreme motive to lie here.
Again, if Jarvis Reeder had taken any kind of
audio statement or had another witness to
testify to the things that he told, we might be
looking at a different situation.

But when looking at the totality of
the circumstances, we have informants that
provided little to no specific articulable

facts. We have my client’s record alone, which




10
11
12
13
14
15
16
17
18
19
20
21
)
23
24

25

96

93

State of South Carolina v. Maunwell Ervin 93
Case No. 11-GS-24-0781 et al
Motion to Suppress
before The Honorable Frank Addy
is not enough. Now we have the statements from
an admitted burglar.

In looking at the totality of the
circumstances, we have a very high threshold
that we need to try to protect here as to when
we can enter somebody’s house legally. This
man entered my client’s house illegally, and
now is trying to recant his story. He has a
lot of ulterior motives to lie, a lot of
criminal prosecutions hanging over his head at
the time that this happened. BAs you know, he
was only charged with one bgrglary. He was
never charged with the crack in this case, of
possession or trafficking in it. So he
definitely had a reason to lie and -- maybe he
is lying now, maybe he is not. It is the
reliability of him as a witness in general that
I am questioning.

SOLICITOR TAYLOR: Just one last
thing. He pled guilty to it. Told two
different officers, separately. Jeremy Adams
testified that he never spoke to Jarvis Reeder.
He told them, ‘Yeah, I broke into the house,
stole the crack out of there. I showed them

where it was at.’
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Solicitor Stumbo asked him several
times today and even though he’s changed the
rest of his story, he still said ‘Yeah, I broke
in there, I had crack and I took them to
Promised Land.’

Judge, our argument remains the same
at this time.

THE COURT: All right. Well, I
appreciate everyone’s position. I do. And I
have had a chance to review the law, many of
the cases that have been cited. I am very
familiar with Illinois v. Gates, I am familiar
with the Bellamy decision, as well as the
Clifton decision from the Court of Appeal,
1990 South Carolina Court of Appeals.

Of course, we're dealing with the
Franks hearing at this stage. As far as Mr.
Quarles’ testimony here today, the record
should reflect that I actually handled his
guilty plea, his initial guilty plea in
December. The solicitor had agreed to a
delayed reporting. He reported, I believe,
on Tuesday or Wednesday of last week for
sentencing. He did receive a ten-year sentence

suspended on the service of five years,
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probation for two years. I checked my notes
while sitting here. That was the sentence that
had been agreed to, had been negotiated. I do
recall taking that plea wherein he admitted to
the burglary.

To the extent that he is backing away
from that now, I don’t know that he necessarily
is, but there’s been a little bit of
conflicting evidence. 1I’ve had a chance to
look at Mr. Quarrels. He is clearly not happy
about being in prison. I have genuine concerns
about his overall credibility, at least as far
as his testimony here today.

When he was arrested, I think that it
is more likely that he was trying to help
himself out, that he came clean with the
police, that he told the police where he stole
the drugs from, and basically that is what
forms the basis for the affidavit and the
warrant.

True, the warrant refers to tipsters.
The warrant is not clear whether these tipsters
were known or unknown. From testimony today,
it appears that some were known to the police.

Some were anonymous perhaps. The fact that the
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tipsters provided information however only
serves as background in the affidavit for th
law enforcement initially became interested in
the defendant. I don’t see anything in the
affidavit. 1It’s clear from the way that the
affidavit is written fhat the magistrate did
not rely on any information that was obtained
from anonymous sources or anonymous tipster
type information in passing on the affidavit.
Again, that information about tipsters simply
relates to why Mr. Reeder and law enforcement
became interested in Mr. Ervin.

The crux of the'affidavit that deals
with what we have to decide today is what is
related in -- primarily what is related in the
third paragraph of the first page, which
continues over onto page two, concerning the
drugs stolen from [[NNEGE- :t is
clear to me in my mind that there has been no
intentionai omission from the affidavit of_the
facts which are contrary to the State’s
position. There was no intention to deceive
the magistrate by virtue of what was written in
the affidavit. I cannot say from everything

that has been presented here that there is any
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deliberate falsehood or reckless disregard for
the truth.

I’ve also reviewed the question of
staleness. I know that that question has not
been risen or has not been raised, but under
the Clifton case the affidavit is not stale,
the warrant is not stale based on what has
been presented here. We have a continuous
protracted nature of illegal activity, so
clearly the affidavit citing the fact that this
is an ongoing enterprise, I do not believe that
this would be a stale affidavit.

So for those reasons I am going to
deny the defendant’s Motion to suppress
pursuant to Franks v. Delaware. We will
proceed.

SOLICITOR TAYLOR: Your Honor,
just briefly, I think we ought to argue the
Jackson v. Denno. I don’t think that it will
take long.

THE COURT: The Jackson v. Denno —-
I’11 be happy to hear from y’all but it is
clear that the rights have been read and -- I
mean, —--

SOLICITOR TAYLOR: Correct, I just
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want to get that on the record.

THE COURT: Do you want to speak to
that?

MS. TAYLOR: I think that we have
already dealt with that.

THE COURT: Yeah. I think clearly
that the rights were read. If there is any
assertion that his will was overborne, or that
there was some statement given at the house was
the product of coercion or his will was
overborne, that is an issue that we can cross
at a later point in time pursuant to Jackson v.
Denno. But it is clear that the rights were
read, clear that the rights were given to him
and that Mr. Ervin, based on what’s been
presented thus far understood his rights,
unless there is some other indication from
anyone.

SOLICITOR TAYLOR: Thank you.
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1 TRIAL DAY 1- 7/22/2013
2 (Whereupon, the proceedings were commenced at 2:45
3 p.m.)
- 4 .THE COURT: At this point, Soiicitor, call your first
5 case.
6 SOLICITOR STUMBO: Thank you, Your Honor. If it please

7 the court, the state calls indictment 2011-GS-24-785. Your
8 Honor, that's an indictment for trafficking in crack
9 éocaine. Indictment 201.~GS-24-786, that's an indictment
10 for trafficking cocaine within the proximity of a school or
11 park. Your Honor, 2011-GS-24-783, that's an indictment for
12- possession of marijuana with intent to distribute.

13 Indictment 2011-GS-24-784, that's an indictment for

14 possession with intent to distribute marijuana within the
15_A proximity of a school or park. Your Honor, the last

- 16 indictment is 2013-GS-24-293, that's an -indictment for
17 possession of a conprolled substance. Your Honor, all five
18 of these indictments have been true billed by .the grand jury
19 of‘Greenwood County and the sfate is ready fo: trial. If I
20 may approach, Your Honor?

21 ’ (Whereupon,  Solicitor Stumbb handed up the indictments
22 to Judge Addy.)

23 THE COURT: Ms. Taylor, are you ready td proceed?
24 MS. TAYLOR: Yes, sir, Your Honor.

'25 THE COURT: Ladies and gentlemen, we are about to




begin the trial of the case of the State of South Carolina
versus Maunwell Javar Ervin. ~The Solicitor has handed up
-five indictments. They charge Mr. Ervin with Qarious
offenses, namely trafficking in crack cécaine} trafficking
cocaine within proximity to a school, possession of
mariiuana with intent to distribute, and possession of
marijuana within proximity to a school, park, or playground,
and possession of a controiled substance.

I will tell you at the beginning, ladies and gentlemen,
that the fact that an individual has‘been charged or
indicted in a case is, of course, not evidence in any way,
shape, or form of any of the allegations contained in an
indictment. An indictmept} ladies and gentlemen, is nothing
more than a piece of paper. It's a piéce of paper that
contains the charges made against Mr. Ervin. In this case,
Mr. Ervin has pled not guilty to these charges and that plea
puts the burden on the state of South Carolina to prove his
guilt beyond a reasonable doubt.

Now, Ladies and gentlemen, in this case the state of

South Carolina will be represented by Deputy Solicitor Aaron

Taylor and Mr. Stumbo. Gentlemen, if you would care to
stand and introduce yourselves to the jury panel, as well as
anyone seated with you. |

SOLICITOR STUMBO: ’I'm David Stumbo. I'm your elected

Solicitor here in the-Eighth Circuit. That's not just
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7
Greeﬁwood County -- which, obviously y'all are residents of
Greenwood -- but that's Laurens, Newberry, and Abbeville.
We handle all of the general sessions-level prosecutions for
those counties. To my right is one of our deputy
solicitors, ARaron Tayior, who runs our Greenwood docket and
who will be trying this case with me this week. Thank you
for being herél

THE COURT: The defendant in this case, Mr. Ervin, is
being represented by Ms. Lauren Taylor énd Ms. Jenny .
Barwick. Am I correéct, 1adies?

AMS. TAYLOR: Yes.

THE COURT: Ms. Taylor, if you would care to introduce
yourself, your client, and certainly anyone else seated at
counsel table with you.

MS. TAYLOR: Thank you, Your Honor. Ladies and
gentlemen, my name is Lauren Taylor. I fepresent Maunwell
Ervin seated right here. This is my associate, Jenny
Barwick, who will be assisting me throughout the course of
the trial.

THE COURT: Ladies and gentlemen, I now have some
questions I'm going to need to ask you to determine your
qualification and eligibilitybto serve on this particﬁlar
case. First of all, is there any member of the jury panel
who has previously been represénted or is. currently being

represented by any of.thé attorneys involved in the case,




8
either Mr. Aaron Taylbf, Solicitor David Stumbo, Ms. Lauren
Taylor, or Ms. Jenny Barwick? If so, please stand.

{(No response)

THE COURT: Is there any member of the jury panel who
is related by blood or marriage or has ény close business,
social, or familial relationship with the défendant in this

case, Mr. Maunwell Ervin? Anyone who is related by blood or

marriage to the defendant or has any close business or

social relationship with Mr. Ervin? If so, please stand.
(Whereupon, a potential juror stands.)
- THE COURT: Yes,,ma}am. Wé already covered you when we
questioning down front,vso we're good with you. Thank
ma'am. Anyone else?
(Whereupon, a potential juror stands.)
THE COURT: Yes, sir.

MR. LEVERETE: I'm not related. I just know him from

COURT: And you're Mr. Leverete, correct?
LEVERETE: Yes. Yes.
COURT: You just know him from passing?
MR. LEVERETE: Yes.
THE COURT:. So ybu don't have any ciose relationship
him?
MR. LEVERETE: No relationship.

THE COURT: Mr. LEVERETE, if you were picked as a juror
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on Mr. Ervin's case would you be able to be fair and

impartial to both the state and the defense or are you

uncomfortable?

MR. LEVERETE: I couldn't.

THE COURT: Say again, sir?

MR. LEVERETE: I couidn't do it.

THE COURT: You couldn't do it? You'd rather sit this
one out; is that what'you're telling me?

MR. LEVERETE: Yes.

THE COURT: Very good. Mr. LEVERETE won't serve on
this case then. Thank you, sir. You can have a seat.

(Potential juror, Floyd Rapp, a bléck male, stands.)

THE COURT: Forgive me, sir. What is your name?

MR. RAPP: My name is Floyd Rapp.

THE COURT: Mr. Rapp? You know Mr. Ervin?

MR. RAPP: From high school.

THE COURT: From high school. Okay. If you were
picked bn this jury, Mr. Rapp, would you be able to give
both Mr. Ervin and the State of South Caroliﬁa a fair and
impartial trial?

MR. RAPP: 1I'd feel uncomfortable._

THE COURT: You'd feel uncomfortable? All right.
Thank you, Mr. Rapp. You can have a seat, please. He wén't
be uséd.

(Potential juror, Nya LEVERETE, a black female, stands)

THE COURT: Yes, ma'am. What's your name, please?




MS. LEVERETE: Nya LEVERETE.

THE COURT: Ms. LEVLRETE, do you -know Mr. Ervin?

MS. LEVERETE: I just know him in passing._'

THE COURT: Just from passing? But you don't have any
close relationship with him and you're not related to him?

MS. LEVERETE: No, sir.

THE COURT:. If you were picked as a juror on his case
would you be able to be fair and impartial to everybody
Concerned?

MS. LEVERETE: I wouldn't.

THE COURT: You would not feel comfortable either, Ms.
LEVERETE? |

MS. LEVERETE: No, sir.

THE COURT: Very‘gdod. Thank you. You will not serve.
Do we have all of those? Rapp, LEVERETE, and LEVERETE.
Anyéne else? No one is standing.

Ladies and”gentlemen; the state alleges that this
incident took place on or about December 9, 2010. Mr.
Taylor, what is the location where the state alleges this
took place? |

Mr. TaYLOR: Judge, [ GGG

THE COURT: Is there any landmark close to that, that.
you know of?

MR. TAYLOR: Yes, sir. Lander University.

THE COURT: Ladies and gentlemen, the state alleges

that this incident took place on or about December 9, 2010
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11
a—, which is sort of close —- I'm told
it's sort of close to Lander University. Is there any
member of the jury panel who has formed or expressed any
opinion, or thinks that they may know anything about the
facts alleged in this pé}ticulér case? If so, please stand.
No one is standing.

The following, Ladies and gentlemen, is a list of
potential witnesses in this case. I'm going to read the
list and when I'm done reading I'm going to ask you whether
or not there is any member of the jury panel who is related
by blood or marriage or has any close business or social
relationships with any of these witnesseé; okay? So please
pay close attention to these names. The following are
individuals who might be witnesses in this case: Jarvis
Reeder with the Greenwood Sheriff's Office, Chad Cox with
the Greenwood Sheriff's Office, John Long with the Sheriff's
Office, Jason Budreau with the Greenwocod Police Department,
Scott Russ with the Sheriff's Department, DyarlArEhibald
with the Police Department, Tim Stumbo, who is formerly with
the She;iff‘s Depértment, Wesley Love with the Sheriff's
Department, Kenya Griffiﬁ with the Police Department, Mary
Beth Coleman who works at SLED, the State Law Enforcement
Division, Courtney Smith who works at the Sheriff's
Department, and Mike Young who works at Town and Country
Real Estate. So.those are the possible witnesses in this

case. Again, Ladies and gentlemen, is there any member of
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the jury panel who is related by blood or marriage to any of

those witnesses or has any close business or social

relationship with any of those witnesses. If so, please

stand. |
(Whereupon, Phillip Walker, a white male, stands)
THE COURT: Yes, sir. What is your name, please?
MR. WALKER: Brad Walker. Phillip Walker.

THE COURT: Mr. Walker, yes, sir. Sorry about that.

MR. WALKER: That's okay. I worked with Tim Stumbo

about seven years ago.

THE COURT: Okay. Did you work at the Sheriff's
Department?

MR. WALKER: No, sir. This was in another business
prior to him going to the Sheriff's Department.

THE COURT: Okay. If Mr. Stumbo was called as a
witness in this case, would that affect your ability to be
fair and impartial to both sides?

MR. WALKER: It would not affect it, sir.

THE COURT: You're sure?

MR. WALKER: I'm positive. I just didn't want any
problems.

THE COURT: Very gdod. Thank you very much, Mr.
Walker. Anyone else?

(Potential juror, number 53, Kelly Harrison, a white
female, stands)

THE COURT: Mé.'Har:ison, yes, ma'am.
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’

MS. HARRISON: I don't have a problem if he does become

a witness, but Mike Young -- I've known him since I was

twelve and I cut his hair for about two years. I just
wanted to put down that I knéw him.

THE COURT: Sure. You know him, but it wouldn't affect
you one way or another? All right. Very good, Ms.
Hérrison. Anyone else? All right. No-one is standing. Is
there any member of the jury panel who has had a close’
family member or close friend who has been convicted of a
drug'offensé? If:so, please stand. Close family member or
friend who has been convicted of a narcotics offense.

(Potential juror, number 53, Kelly Harrison, a white
female, stands)

THE COURT: If you want to come down forward and talk
to me about this, that's perfectly fine. .If you're
comfortable telling me from the well there, that's fine too.
Come down; Ms. Harrison.'

MS. HARRISON: Martin has been in prison before.

THE COURT: Thét was your husband?

MS. HARRISON: Yeah.

-THE COURT: I knew that.

MS. HARRISON: I didn't know if that was...

THE COURT: The fact that happened to him some years
ago -- that was, what, thnty years ago?

MS. HARRISON: Yeah. At least. Maybe more than that.

THE COURT: Would that affect your ability to be fair




and impartial in this case?

MS. HARRISON: No.

THE COURT: You're fine. Thanks, Ms. Harrison.

(Phillip Walker, a white male, comes forward)

THE COURT: Yes, sir. |

MR. WALKER: 'I've got two first cousins that were
arrested dealing with drug charges before and my sister.
Honestly, it doesn't affect me. I more just want to be
honest if somebody asks me. They made their bed. They'vé
got to lie on it.

THE COURT: I understand, sir. So that wouldn't affect
you?

MR. WALKER: I just -- I wouldn't recognize him if I
saw him, but I'd rather it be out there-in the open.

THE COURT: Thank you, Mr. Walker. You're fine to
serve.

_(Juror number 69, Mary Knierieﬁ, a white female, comes
forward).

THE COURT: What is your name? I'm sorry.

MS. KNIERIEM: Mary Knieriem, number 69. My

boyfriend's brother has got in trouble a couple of times
with drugs, shoplifting, things like that.. Drunk driving.
But I don't think that would really affect me if I got
picked. I just want to let everybody krow.

THE COURT: Thank you.very much, ma'am.

(Whereupon, potential juror number 108, Tim Pridgen, a
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white male, comes forward)

MR. PRIDGEN: - Tim Pridgen, 108. My brother has been in
and out of jail for the past probably three or four months.
He had some priors.

THE COURT: Would that affect your ability to be fair
to everybody involved hére?

MR. PRIDGEN: No, sir. It wouldn't affect me at all.

THE COURT: Thank you.

(Whereupon, potential juror, Daniel Landers, a white

male, came forward)

MR. LANDERS: Daniel Landers. My cousin, my mom's

_sister's son. He's béen to jail for possession of

marijuana.

THE COURT: Is that Cory Landers?

MR. LANDERS: That's my dad's brother's son. But
that's actually a different one. Still family, but...

THE COURT: Is this going to affect YOu.in this case,
the fact that you've gét that family member that's had these
problems? I mean, would you be. able to be fair to both the
state and.the defense?

MR. LANDERS: Just —-- after being around my cousin he's
had time to get on track after the fact. He's doing better.

THE COURT: So the fact that you had a family member
involved with this kind of a thing, that's not going to

affect your ability to be fair and juage solely on the




facts?
MR. LANDERS: I can do that.

THE COURT: Thank you, Mr. Landers. Next question, is

there any member of the jury panel who advocates for the

legalizatioﬁ of narcotics or is philosophically opposed to
the eﬁforcement of the nércotics laws? 'If so,.please stand.
No one is standing.:

Is there any member of the jury panel who has been a
victim of a qrug érime or has‘any close family member or
'closé friend that's been a victim of a crime involving
narcotics or drugs? Again, if you want to come down or you
need tb come down and talk to me privately about this one,
that's perfectly fine. If there is any member of the jury
» panel that that question would apply to, please stand now.

(Whereupon, Mary Knieriem, a white female, stands)

THE COURT: Do you want to come down, ma'am.

MS. KNIERIEM: My boyfriend's brother. He was
don't think that would affect me, nc.

. THE COURT: Just for the record, give her your
'MS. KNIERIEM: My name is Mary Knieriem.

THE COURT: Thank you, Ms. Knieriem, 69.

(Whereupop, Sally Evans, a white female, comes forward)

MS. EVANS: Sally Evans.

THE COURT: Ms. Evans, yes, ma'am.

MS. EVANS: My former husband was a pharmacist
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addicted to drugs and gave up his pharmacy license.

THE COURT: That experience, is that going to affect
your ability to be fair in this case?

MS. EVANS: No:

THE COURT: So you can judge this on the facts and the
facts alone? |

MS. EVANS: Yes.

THE COURT: Thanks, Ms. Evans. You're fine. Yes,
ma'am?

(Whereupon, Darlene Coffman, a white female, comes
forward)

MS. éOFFMANQ Darlene Coffman. Number 32. In 1980 I
wés around a bunch of people that were involved in a lot of
drug dealings and stuff. I was working with the undercover
cops as kind of like a narc in McKinney, Texas. But I need
to let you know. |

» THE COURT: I appreciate the fact that you had that
experience in the '80s, would that affect your —

MS. COFFMAN: No.

THE COURT: You can judge this solely on the facts
today?

MS. COFFMAN: Yes.

THE COURT: You're sure?

MS. COFFMAN: Yes.

THE COURT: You're good. Thank you very much, Ms.
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Coffman. 1Is there any‘member of the jury panel who knows of
any reason what s§ ever that they feel like they cannot gi&e
botﬁ the State of South Carolina and the defendant in this
casé, Mr. Ervin, avfair and impartial trial? Any reason
what so ever that you have‘any concerns about your
impartiality? 1If so, please stand. No one is standing.

Is there any member of the jury panel who has deeply
held moral or religious convictions that would prevent you
from sitting in judgement-of a fellow citizen? Any member
of the jury panel who has any deeply held religious or moral
convictions that would prevent you from rendering your
verdict or sitting in judgement of a person accused of a
crime? If so, please stand. No one is standing.

" Additional voir dire from the State?

MR. TAYLOR: Judge, I believe you've élready read it.
None in addition.

THE COURT: From the Defense?

MS. TAYLOR: None from the Defense, Your Honor.

THE COURT: Strikes are five and five? |

SOLICITOR STUMBO: That's correct, Your Honor.

THE COURT: Laaies and gentlemen, while the computer is
booting back up, the way that we proceed with jury selection
in‘criminal cases is a little bit different. If you've ever

served as a juror on civil cases they don't call your name.

The strikes are just done from where the lawyers are
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sitting. In a criminal case, what I'll neéd you to do is if
your name is called just come down forward with whatever.
Bring with you whatéver you brought to the courthouse, a
purse or pocketbook, whatever the case may be. Just come
fdrward and stand right where that microphone is just in
ffont of me right down here and turn around and face towards
the back of the couftroom.

The procedure that we'll use is the State will have the
opportunityvto either seat you or to excuse you. The
Defense will have a similar opportunity. 1I'll tell you what
I tell every jury. If you happen to be excused from serving
on this cése don't take it.personally. Every lawyer has a -
different way of picking a jury. If they'ask‘ybﬁ not to sit
on this jury don't go taking it personal; It's not
personal, all right? .

When I first started practicing, Lédies and Gentlemen,
we actually used a tumbler. You put the names of the jurors‘
in small capsules and you'd rotate it around a few times and
then one by one you would pick out the capsules and you
would read the juror's names. We've gone high tech and
technology is a wonderful thing when it works and sometimes
it doesn't. The system is booting back up. It locked out
the Clerk for a few moments there. Now we pick jurors by
random selection on the computer iﬁstead-of by a tumbler.

It'svﬁsﬁally more efficient. We still do have the tumbler.
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Do we need to use the tUmb}er?

.While they're working on that I'll 'let you know another
little piece of South Carolina legal trivia. It used to be
the law that a jury had to be selected -- the person who
actually picked out the canisters after they had been
rotated in the tumbler -- the persoh who picked out the
names either had to be a blind individual 6r a child under
the age of ten. My mother-in-law was actuélly the assistant
clerk of court here back in the 70's.

My sister-in-law, Carla, was the only person -- well, '
my mother-in-law was the only person in the clerk's office
at that time who had a chiid under the age of ten. So every
time the judge had to pick a jﬁry, Carla got to get out of
school. So she.loved that as a kid growing up because she
could get out of school for a few hours and the judge would
write a noté saying please exédse Carla Sprouse from missing
school because she had to select a jury this morning.

That's a little bit of legal trivia. It might‘be a Jeopardy
answer one day that you can give. It's working.

MADAME CLERK: Yes.

THE COURT: Yes? Good. Give me one and then you'll

call. Again, Ladies and gentlemen, we are about to pick a
jury. 1If your name is called what I need you to do is just
bring with you any property that you brought to the

-coufthouse today. éome forwardnand stand just in front of
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the Clerk of Court who will be calling out the names, okay?

Madame Clerk, if you will give me a:jury please.

JURY SELECTION

MADAME CLERK: The first juror will be Mr. Phillip B.

Walker, juror number 133. What say you the State?
SOLICITOR STUMBO: Please present Mr. Walker.
THE COURT: What say .the Defense?
- MS. TAYLOR: Please seat Mr. Walke;.
MADAME CLERK: Juror nﬁmber 126, Hal S. Stockman.
SOLICITOR STUMBO: Pleasé present Mr. Stockman.

MS. TAYLOR: Please seat Mr. Stockman.

MADAME CLERK: Juror number 46, Georgette M. Garbutt.

SOLICITOR STUMBO: Please preéent Ms. Garbutt.

MS. TAYLOR: Please present Ms. Garbutt.

MADAME CLERK: Juror number 96, Mr. James A. Moore, Jr.

SOLICITOR STUMBO: Please present Pastor Moore.
MS. TAYLOR: Please excuse Pastor Moore..

MADAME CLERK: Juror'number 128, Ms. Kristin A.

Suliivan.

SOLICITOR STUMBO: Please present Ms. Suilivan.
'MS. TAYLOR: Please present Ms. Sullivan.

MADAME .CLERK: Juror number 34, Lonnie D. Daniels.
SOLICITOR STUMBO: Please present Mr. Daniels.

MS. TAYLOR: Please excuse Mr. Daniels.

MADAME CLERK: Juror number 129; Mr. Jason C. Teague.




SOLICITOR STUMBO: Pléase present Mr. Teague.
MS. TAYLOR: Please present Mr. Teague.
MADAME CLERK: Juror number 42, Ms. Kathryn K. Bulus.
SOLICITOR STUMBO: Piease present Ms. Bulus.
| MS. TAYLOR: Please seat Ms. Bulus.
MADAME CLERK: ' Juror number 114, Ms. Taﬁi Richey.
SOLICITOR STUMBO: Please present Ms. Richey.
MS. TAYLOR: 'Please excuse Ms. Richey.

- MADAME CLERK: Juror number 26, Ronald M. Cheshire.

SOLICITOR STUMBO: Please present Mr. Cheshire.

MS. TAYLOR: Please seat Mr. Cheshire.
MADAME CLERK: Juror number 71, Daniel R. Landers, Jr.
SOLICITOR STUMBO: Please excuse Mr.‘Landers from the
trial of this case.
' MADAME CLERK: Juror ngmber 70, Mss Elizabeth Koeppen.
SOLICITOR STUMBO: Please present Ms. Koeppen.
MS. TAYLOR: Can you tell me her lést name again,
please?
 MADAME.CLERK: It's Koeppen. 1It's on there as
"administrative”. I do not know why.
MS. TAYLOR: I jﬁst-did not want to call her Ms.
Administrative. Please seat Ms. Koeppen.

MADAME CLERK: Juror number 135, Lesa J. Warren.

SOLICITOR STUMBO: Please present Ms. Warren.

- MS. TAYLOR} Please éeat'Ms. Warren.
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MADAME CLERK: Juror number eight, Mr. Danny M.

Balentine.

. SOLICITOR STUMBO: Please present Mr. Balentine.

MS. TAYLOR: Please excuse Mr. Balentine.

. MADAME CLERK: Juror number 75, Ms. Becky A. Lay.

SOLICITOR STUMBO: Please present Ms. Lay.

MS. TAYLOR: Pleése present Ms. Lay.

MADAME CLERK: Juror number 85, RobertlD. Mason.
SOLICITOR STUMBO: Please present Mi. Mason.

MS. TAYLOR: Please seat Mr. Mason.

. MADAME CLERK: Ms. Annie M. Anderson, Juror number

five.

SOLICITOR STUMBO: What was the juror number?

MADAME CLERK: Juror number five.

'SOLICITOR STUMBO: Please present Ms. Anderson.

MS. TAYLOR: Please seat Ms. Anderson.

THE COURT: We're going to pick one alternate. The

strikes will be one and two.

this

MADAME CLERK: Juror number 69, Ms. Mary K. Knieriem.

MADAME CLERK: Juro.: number 140, Bobby P. Weeks.
SOLICITOR STUMBO: Excuse Mr. Weeks for the trial of

case.

SOLICITOR STUMBO: Please present Ms. Knieriem.

23

THE COURT: Request to excuse for cause from the State?

SOLICITOR STUMBO: None from the State, Your Honor.




-MS. TAYLOR:. None from the Defense, Your Honor.

THE COURT: Any issues concerning composition or
selection of the jury‘from.the State?

SOLICITOR STUMBO: Noﬁe from the State.

© THE COURT: From the Defense?

MS. TAYLOR: None from the Defense, Your Honor.

THE COURT: Ladies and gentlemen who were picked on
this jury, what I'm goin§ to ask you do is adjocurn to the
'jury_room for just a few moments. I won't keep you more
than, hopefully, five or ten minutes, but I need to excuse
the‘rest of the jdry panel and speak to the lawyers briefly
about scheduling on this case and moving forward. Please

don't talk about the case yet. You haven't been

administered your oath as jurors. I'll tell you when you'll

be able to discuss the case, but until such time as I tell
you you can start talking about the case don't talk about
the case. With that, adjourn to the jury room. There
should be some refreshments back theré. " Make yourselves
comfortable and I'll have you back.éut here as soon as
possible. |
(Whereupon the jury exited the courtroom at 4:05 p.m.)

. THE COURT: Solicitor, I know,fhat this was the primary
éase y'all were looking at for this week. What would you
like for me to do with the jury? Have them call back?

SOLICITOR STUMBO: Your Honor, if we could have them
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call back. There is one other case that we may be able to
call after Wednesday. 1It's a small chance, but I'd hate to
release them at this time.

THE COURT: Ladies and.gentlemen, ig all likelihood you
will not have to cdme back up here, but if this case moves
fasfer than expected we may pick another jury. I might ask
you to come back up here. I know that many of you have
obligations. I know at least two of you have obligétions
for Friday Morning. You are protected for'Friday morning,
okay? One person who had é vacation and one person who had
a doctor. You don't need to worry abcut serving on that
jury Friday, but if when yoﬁvcall back in toﬁorrow night if
the message is I need you to show up Wedﬁesday morning I
still need you to show up but I will still protéct you
Ffiday morning is what I'm telling you, okay? Call the
number tomorrow evening aftér six o'clock, the number on
your card, and fo;low whatever those instructions are. 1In
all likelihdod it's going to say thanks very much.but we
don{t need you or something like that, but there's a slim
possibility that we may.. Okay? With that, if I don't see
you again, which is very likely -- but if I don't see you
again, remember you get a three yéar get out of jury service
free card. So if you get summoned for jury service again
for Circuit Court, you don't have to shoy up on the first

day. You can simply call the Clerk of Court's office or
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come down and'explain that in July of 2013 you were summoned

for jury duty in this court. They'll check their records
and they'll say.you don't even need to come that first
Mcnday, okaY? With that, I hope you have a pleasant day and
a pléasant rest of the week. Maybé I'll see you.f Probably
I won't. Y'all take care and thank vou very much for
coming. Have a good day. -If you need an excuse for work
come on down and we?li take care of it.

(Whereupon the remaining jury pool exited the
courtroom) |

THE COURT: We'll be at ease for a few moments.

(Whereupon the court was briefly in recess at 4:10
p.m.)

(Whereupon the court resumed at 4:17 p.m.)

- THE COURT: We're back on the record in the case of the
State vs. Mr. Ervin. In speaking with counsel in chaﬁbers,
I think that the more prudent thing to do this evening would
be to go ahead and release the jury. We can put on the
record those matters that we need to put on the record
pfe—trial, and then we'll proceed with thé trial in earnest
tomorrow morniﬁg. I was anticipating stgrting'around 9:30.
Ms. Taylor, you're fhe one that has to travel. Is that okay
wifﬁ-y'all?

MS. TAfLOR: That works, Your Honor. Thank you.

THE COURT: Anything before I bring the jury out and
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release them for the day?'

SOLICITOR STUMBO: Yog said after yod release them
we'll put those other mafters on the record?

THE COURT: Correct. Right. Richt. I‘just don't see
any reason to keep them waiting. Let's have them out,
piease.

(Whereupon the jury. entered the coﬁrtroom:at 4:25 p.m.)

THE COURT: Ladies and gentlemen, I've conferred with
the attorneys involved in this case ane I think thet the
more prudeﬁf thing to do Qould be to go ahead ane release
you for the evening ‘and ask you to_be back here tomorrow
morning at 9:30. That's because by the time we start
testimony in this trial_if‘we went with the opening
instructiens from the court and the opening arguments from
counsel we would probably be somewhere around 5:15 and then
take testimony we'd be putting you around six o'clock.

| I know how people have things to do, so it would be

easier and probably a lot mefe efficient if we just started
fresh tomorrow morning. So what I'm going toAask you to do
if yeu would, please, be in the jury room tomorrow morning
at 9:30 aﬁd we'll.begin at that time with the trial of this
parficular case. If you happen to come through here and I'm
working or doing other matters involving other business of
the court jgst don't pay attention to what I'm doing. Go

straight to the jury room. There will be some coffee in




there for you, maybe some lighf snacks or something'like
that for tomorrow morning..

I will tell you thap when you go hoﬁe tonight it's
gbing to_be natural that your husband, your wife,
significant other, brother,-sister; whoever it is you share
a room with - they know you have jury duty tﬁis week and
they're naturally going to be curious as to whether you were
picked on a jury. It's perfectly fihe to tell them that you
were selected on a jury, Ladies and gentlemen. Perfectly
fine to tell them, "Yes; I got picked on a jury."

Thé next question they're going to ask you is, "Well,
what kind of case is it about?" Tomorrow, Ladies and
gentlemen, you're going to be given an oath that you will
well and truly try and a true deliverance make in this
particular case. That will be the oath that you take. I
will tell that it would be a violation of that oath that you
take if you were to discuss this case with anyone.

So tonight when they’start asking you questions say,
"Look, I'd love to talk about the case buf I cén't, because
the judge told me I cannot talk about it." The reason for
this is ver? simple, ladies and gentlemen. It will be your
- responsibility to rule or to decide whether or not the State
has met its burden of proving the defendant’s guilt beyond a

reasonable doubt and it would not be fair for énything that

someone says to you, no matter how well intentioned it may




be - it would not be fair for those comments to have an
effect on you or to influence your decisioﬁ. Because it's
your decision to make.

It will ultimately be your decision, not that of your
husband, your wife, your friends, your family members. So
don't talk to anyone about the case. Along those same
lines, ladies and gentlemen, anytime that we're on break
please do not undertake any sort of independent research of

this case. Don't go Googling people's names. Don't do any

sort of internet word search of anyone's names or any of the

allegations involved in this case. The reason for this,
ladies and gentlemen, is very simple. The rules of evidence
are designed to make sure that you get the absolute best and
most’trustworthy information possibie. The same cénnot - -
Simply is not true for stuff that you see on tﬁe internet.
Sdmebody can put something on the internet and it can be a
complete, total, one hundred percent bald-faced lie. BAll
right? So the same guarantees of trustworthiness simply
don’t apply to things that you see in the media. So, I'm
telling you it will be a violation of yoﬁr ocath to conduct
'any kind of word search 6r any sort 6f independent
investigation. These kinds of problems.have érisen in other
parts of the state. As a trial judge I have never had to
deal with a juror who disobeyed my instructions along thosg

lines and went ahead and did an independent investigation.
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I don’t ever want to be put in thaf kind of a position, SO
please, please, please don’t put me in that kind of a
position. Judges who have been put in that kind of position
have come down pretty hafd on jurors who have disobeyed or
not followed their instractions. So again, don’t put me in
that position. Have a pleasant evening because it’s not
supposed to rain tonightﬁI don’t think. Just enjoy the
evening with your friends and your family._ With that, I’11
ask that you be back in the jury room témorrow morning at
9:30. Wear those bédges that you have on. Wear those home
and wear them back tomorrow morning. It will help the’
bailiffs downstairs identify you as jurors and help get
.y'ali up here quicker rather than slower. With that, have a
great evening. I'll see you tomorrow morning at 9:30 and
we’ll start the case in earnest. You are excused.

(Whereupon, the jury was excused at. 4:29 p.m. for the
evening.)

(Whereupon, Mr. Phillip Walker; a juror, approached The
Court and was asked to remain in the jury room.)

THE COURT: I've never had fhis happen before. We are

still, of course, on the record. The gentleman in the green

shirt who just approached me a moment ago, one of the

jurors, told me that something was said in the jury room
that may be of importance. I am asking him to write down

what was said by one of the jurors and I'm going to see what
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he tells me and then we’re going to take it from there. So
we’ll be at ease ﬁntil he>comeé back out.

(Brief recess)

THE COURT: Would counsel approéch briefly?

- (Whereupon, a bench conference was heid.)

THE COURT: What’s your name again?

. JUROR: Phillip Walker.

THE COURT: Mr. Walker, I appreciate the hote and the
information that you’ve provided to me. The question that I
have is was this discussed in the jury room at all?

JUROR: It’s a very small town. In fact, I don’t even
know if hé knows Phillip Walker. He may\know.Brad Walker,
but it’s not likely.

THE COURT: So this was not discussed in the jury room?

.JUROR: We’re the only Ewo from Waré Shoals, so we're
the only two. At that time, in the early 90's,.it was
pretty scandalous.

- THE COURT: I understand. .Youinote here it says,
“thought it may have been hearsay.”

JUROCR: Here’s what I know. I can give the court the
details. The event hapﬁened. She came to school after it.
There were some racial slurs thrown at her and then she was
sent away to priVate'school. From talking to her brother,
the dad was pretty upset about the event. "Plus, I knew the

next year. ‘I knew there was some ill feelings in the school




about it. That particular population in Ware Shoals is a
smalier population. I guess you had to be there at that
time to understand it. I stick by the statement at the very
top. I do believe him to be a fair and honest man, but
given that situation - - as I told you earlier I am all

about disclosure.

THE COURT: I appreciate you making us aware of what it

is that you know or your concerns. Aside from this»>
incident, do you know the individual about whom you' re
speaking in the note? Your fellow jufor, do you know him?

JUROR: I know him through the family. I know where he
lives; I know he coached baseball on some teaﬁs that I
played against in town. It’s a town of 2,500 people. Me
and his daughter were in the same grade. His son was in the
g;ade with my sister. There’s not many secrets in the town,
being quite honest, sir.

THE COURT: I understand.

JUROR: Right.

THE COURT:‘I apprec.ate the information. You’re good
to go and you're free to leave. Thank you, siﬁ.

| (Wﬁereupon, the juror, Phillip'Walker; exited the

courtroom.)

THE COURT: The note that I‘spoke to - - which I showed
to counsel before I spoke to the jufor who brought this to

the court’s attention. The note speaks for itself. The
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note relates an incident - is he gone? He’s still there?
Is he in the jury room or did he leave?

BAILIFF: He left.

THE COURT: The note relates an incident apparently in
‘91 or V'92 whefein juror number 26, who was I think the
sixth or seventh person sat on the jpry. Appéfently juror
nﬁmber 26, that juror’s daughter had an intimate
relationship with an Africaﬁ American athlete. This juror
raised some concerns that jurorlnumber 26 took it pretty
hard at the time. That’s a direct duote'from the note,
which will be made an exhibit, Court’s number 2. The juror
whb brought this to my atfention also stafes, “As I.State
above, I believe him to be hones, but given the
circumstances, I believe the defense should be aware.” This
was not discussed in the jury room. ThaF’s what the juror
stated a moment ago.' So we’'re not dealing with - - let’s
handle it like this. ‘How does the céunsel>for the state and
defense feel I should address this? Does it need
addréssing( and ifAso; what is the appropriate_éction? This
is not a situation where you have animus displayed in the
jury room, which would go to the fundamental fairness of the
trial. This is more along the lines of background ‘91 or
‘92, concern from one jﬁror'coﬁcerning another juror. .I am
unaware of any precedent that deals with this kind of thing

coming up.




SOLICITOR'STUMBO: I’'m not either, Your Honor. 1
haven’t seen it in any t;ial I've ever tried.'Judge, my
pésition on this is pretty simple. Mr. Chéshire, the juror
in qgestion, answeréd_Your Honor’s questions. He didn’t
come up and say he had a problem with the race of the
defendant here. Nothing involved with any way he interacted
with the court during voir dire would sudgest that he is
racist in any way. So, Your Honor, ny fifst preferenée
would be for it not to eveﬁ be addressed at this point.

Now, that being said, . if Yéur Honor feels liké out an
abundance of caution that it needs to be addressed with Mr.
Cheshire, I think that we can do that toﬁorrow\morning when
they get here. You cén briné him out from the jury room. I
guess say there’s been something brought to the court’s
attention of an incident that happened tha£ might affect
your ability to be‘fair and impartial in this case and just
re-ask him the questions specifically and directly. Can you
be fair and impartial to both the .state and the defense. If
he says yes I think we move on. If he says no, I guess we
seek the alternate. But I don’t believe that there is good
cause at this point to question his impartiality based on
what the other juror has disclosed.

MS. TAYLOR: Your- Honor, I think_we haye two problems

now at this point. Obviously this is exactly the reason we

pick-an alternate, first of all, and second, if we bring him




out here and re—question him, he is going to know that
another juror said something about some sort of impropriety.
I thiﬁk that the fact that he did not bring this to our |
attention and proceeded throughout the eﬂtire jury
qualification without mentioning it - - I don’t see any way
that I am okay with him remaining on this jury. I think at
the very least the alternate needs to be put in place. And
if anyone else has been informed or told about the
situation, we might have a sitﬁation wifh tampering. But I
don’t think there’s any way we can -.- I mean, if we had
known this information, clearly we would have stricken him.
‘MR. TAYLOR: Judge, if I may. We don’ t evén know if
this is reality. This is a guy saying I think this is the
case. He sent her off to school, so he h;tes black people.
We. don’t know that. We don’t know what’s-in his mind or
heart. I don’t know the man and the juror that brought this
to our attention, I don’t think, could tell us that either.
Saying he mentioned the word hearsay. We have ‘know clue if
this is true. Everybody has got a past.  Everybody has got

an experience in life.

MS. TAYLOR: Right, but my client’s future is on trial

here, so...
MR. TAYLOR: But we don't know if that’s true or not.
SOLICITOR STUMBO: We understand that. That’s not

relevant here. I mean, the point is -
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THE COURT: What I'm struggling with, okay - - I don’t

know I necessarily feel comfortable asking juror number 26

to come out. and then ask him the same questions over again

that I’ve already asked him during voir dire. I would
éxpect him to give the same answers. What’s relafed to the
court in this letter - - there are several poséible_ways to
read it. Either the father was upset that his daughter
engaged in a intimate relationéhip with someone, regardless
of race, or that there is a racial tint to it. I;m very
uncomfortable anytime matters of race are injected into
cases, regardless of what the ethnicity df.any of the
parties may be. It’s just not something that gives the
court a great.deal of comfort. There is a reason that we
pick alternétes. I'm nof saying that juror number 26 - I’m
not saying that he necessarily does harbor any sort of
inappropriate stereotypical attitudes. At the.same time
there’s the concern tﬁat maybe he does because this one
juror felt strongly enbugh about it.to bring it to my
attention. I’ve never had a juror bring sdmetﬁing to my
attention before like this about a fellow juror, so my
default setting is to, out of an abundance of caution, use
the alternate. That’s what alternates are for. But in so

far as this letter is concerned I will be making it a

- court’s exhibit and I think I’11 be asking juror number 69

to take the place of juror number 26. I’d feel more
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comfortable with that.

SOLICITOR STUMBO: Just_for the record, Yocur Honor, we
object to that.

THE COURT: I understand your pésition.

'SOLICITOR STUMBQ: But we respect Your Honor’s decision.

THE COURT: Your objection is noted.

MS. TAYLOR: Thank you, Your Honor.

MR. TAYLOR: Judge, just to clarify. I think that needs
to be marked as Court’s Eéhibit 2.

(Whereupon, a note from juror to the court was marked
as Court’s Exhibit number 2.)

THE COURT: It will be Court’s 2 in the record. Should
éounsel for the state and the defense need a cépy,.certainly
tﬁey will be at liberty to have a copy. It may be that
juror number 133 misunderstéod how everything Qent down,
what happened, et cetera, but at the same time there is
enough in there to cause me some cdncerns. I don't like
doing it this way, but I don’t know how I can bring juror’

number 26 in here and go into the details of this without

stepping over some very inappropriate lines and perhaps

prejudicing that juror against all concerned. I don’t know.
So that might be the best way to deal with it.- Wé have some
motions concerning - I know that the previous trial took
place in January of this year. 1In ;peaking with the

attorneys via email, I know that there was a suppression




hearing‘held in that trial. Basicaily, I know that the
defense wants to renew the same motions that were made, but
you anticipated that the testimony would not be different.
So everyone has agreed to essentia;ly receive that portion
of the prior transcript into the record in:this_case. I
guess it’s already marked as State’s 17

MR. TAYLOR: It is, Your Honor. Just to clarify, it

went from January 28" to February 1%, 2013 was. when we had

this first trial. Not only was there a suppression hearing

in ferms of the search warrant, there was also a Jackson v.
Denno based onban admission thaf‘the.defendant made. I
spoke to Ms. Taylor. I shoWed her what I pulléd out of the
actual full transcript. I've got the_pretrial motions, the
covér sheet on the front, and wheré the court reporter,
Deborah Garrison, certified that she did this transcript.
I’&e got her signature on the back. At this tihe, Judge,
I’d move to put this in as Court’s Exhibit 1.

(Whereupon, a portion of the first trial transcript was
. marked and entered into evidence as Court’s Exhibit 1.)

THE COURT: That will be Court’s 1. Ms. Taylor, 'you do
renew all motions that were made back in January?

MS. TAYLOR: Yes, Your Honor. I would like to renew all
motions and previous objections. |

THE COURT: Are you satisfied with the testimony in_thé

transcript, or do you wish to have additional witnesses
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cailed, or are we okay with what’s in theAtranséript?

MS. TAXLOR:'AS Your Honor said, I don’t anticipate
there to be any change in testimony, so I'm satisfied with
the way it is. |

THE COURT: Very good. Just remembér to renew all
objectioné at that-appropriate time Qhen they seek the
introduction of the evidence and the record will be
protected along those'lines.-

MS. TAYILOR: Yés, sir.

THE COURT: I felt like there was something else. Did
y’all pre-mark exhibits at this point, Solicitor?

MR. TAYLOR: No, sir. We have not. I believe Solicitor
Stumbo did want to put something on the record about one of
those iﬁdictments.

SOLICITOR STUMBO: And we do plan to mark them tonight,
Judge. We’ll get together with Ms. Taylor and have them
pre-marked tonight so we don’t have ﬁhat delay in the:
morning. But the indictmenﬁ that we discussedfin'chambers,
Your Honor, just to put it on the record. We move to alter
or amend the caption of the indictment which stated - we
ta;ked about this in chambers, thaf it waS'possgssion of
controlled substance with intent to distribute. We agree
with Your Honor that at this point we have called the trial
and will present it as fhe lésser included offense, which

would just be possession of controlled substance. I believe




the substance was benzo...

MR. TAYLOR: it’s a controlled sgbstance, schedule I,
Judge.

SOLICITOR STUMBO: I’m going to have to have the SLED
agent pronounce it for us, Your Honor. |

THE COURT: .The indictment.the Solicitor is reférring to
is 13-GS-24-293. In chambers we were informed that the
state was intending to go forward with the charge of B
possession with intent to distribute a controlled substance.
The controlled‘substande is speliéd B-e-n-z-y-l-p-I-p-e-r-s-
z—i—n—e.. It is a scheduled I‘controlled‘substance. Ms.
Taylor explained thét she, if the state went férward with
that charge, with the intent chafge,'that she would be
moving to not try to that chargg. To have»that indictment
quashed because she did not réceive notice that that was
going to be indicted. At this poiﬁt, Ms. Taylor, are'youl
comfortable going forward on the possession charge?

| MS. TAYLOR: Yes, sir, Your Honor.

THE COURT: Obviously, double jeopardy would attaéh
since the possession would be a lesser included offense of
the PWID. I think it'ﬁould be a one year charge or é one
year offense, assuming that the jury were to convict Mr.
Ervin of that charge. So you’re‘comfprtable with that?

MS. TAYLOR: Yes, sir.

THE COURT: All right. Anything further before we go




off the record?

SOLICITOR STUMBO: I believe that’s all from the state,
Your Honor. ' ‘

THE COURT: Anything else, Ms. Taylor?

MS. TAYLOR: Nothing from the defense? Your Hdnor.

THE COURT: Just like last time, Mr., Ervin has appeared
so he’ll need tb stay with us this eVeniﬁg. If he needs a
change of clothes, just have his family bring them over to
thé jail by tomorrow morniﬁg and we’ll get that squafe.

MS. TAYLOR: Your Honor, just to clarify. .I believe
last time you revoked my client;s bond'based on the
continuance.hearing. He was free to go dﬁring the trial.

THE COURT: Oh, okay. Is that what I dig last time, Mr.
Téylor?

MR. TAYLOR: Judge, I remember him being.in jail the
whole time and then once the trial ended he was ouf.

'THE COURT: I think that’s correct, because there was
some question that came up after the'trial ended about his
bond and getting his bond re-instated. My understanding,
Ms. Taylor, is that by - - I know it’s my discretion as to
whether or not to leave him out. In cases of this nature I

tend to err on the side of caution. He’s shown up. He’s

satisfied the conditions of his bond. I’d rather he stay

A}

with us.

MS. TAYLOR: Okay. Thank you, Your Honor.




THE COURT: Okay. Anything else? Y’all mark the
exhibits and I’11l see ycu tomorrowvmorning around 9:30.

-{(Whereupon, the court was in recess-until 10:15 a.m.
the next day.)'

TRIAL DAY 2- 7/23/2013

THE COURT: Let's go back on the.recofd in the State
vs. Manuel Ervin. I am told that all the jurors are now
presenf. The firsf order of business, I think, is to
address the situation with juror order number 26, Mr.
Cheshire. The way, thinking through thisvthis morning - - I
am assuming that had the defense known the information that
was conveyed to us yesterday, there may have been some
concerns. I noted that ﬁhe defense only used fouerf its.
five strikes so I will be treating this, at the very least,
as an excused jurorAby the defense or a strike\for cause.

I do want the record to refiect, however, that tﬁe
state's point is very well takeq and there's been no
demonstration -- there's been no showihg that juror number
26, in fact, harbors any sort of récial animus. I do feel
that it's appropriate,.howéver, in: light of recent events
naﬁely in the state of Florida. It's impbrtént that this
court not only be fair but that the system of Jjustice appéar
fair.

So for thoSe reasons and out of fairness to all

concerned I am just going to explain to jurot number 26 that
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there was an error in selecﬁion yesterday and Hé's free to
go for the rest of the day. That's kind of how I;m'going to
leave it with him. We'll pﬁt on juror number 69, Knieriem.A
She'll serve as a full juror. I also do want the record to
reflect that Court's number 1, whiéh is the transcript, the
way weAhad decided to handie that is with redarq to those
motions that had been made back in January when the trial
initially happened. It's understood thaf the same motions
are made, the same testimony would have been taken, and the
same rulings by.the court would stand. I was not confident
that the record reflected that in yesterday's.proceedings.
If wé could, let's have out Juror numbér'26, please.

(Whereupon Juror number 26 entered the courtroom)

THE COURT: Hi. I've got good néWs for you. There was
an error yestérday in terms of jury selection, and so you
are free to go for the rest of the day.- I need you to call
back tonight is when I've got the rest of the jurors calling
back. lWe don't anticipate this case being finished today.
It will probably finiéh up some time tomorrow. There is a
slight chance that we might try something else, so I need
you to call back and just follow whatever those instructions
are. Okay, sir?

MR. CHESHIRE: Sure. Thank you.

THE COURT: Thank you. You're free to go.

(Whereupon the juror exited the courtroom)




THE COURT: Who will be doing the opening for the
state, Mr. Taylor?

MR. TAYLOR: I will.

THE COURT: Ms. Taylor, I assume you'll be opening for

the defense?

MS. TAYLOR: Yes.

THE COURT: At this point let's go‘ahead'and have the
jury out.

(Whereupon the jury entered the courtroom at 10:20
a.m.)

THE COURT: The record should reflect that all jurors
are now present and seated. The first order gf business
ladies and gentlemen -- who is Jason Teague?

(Whereupon, Mr. Teague raised his hand)

THE COﬁRT: Mr. Teague, I'm going to appoint you as the
foreperson of the jury if that's all right with you. I'll
tell you that your vote counts no more no less than any
other juror. Your position is basically to be first among
equals. You'll preside over the deliberations in the jury
room. Your primary responsibilities will be to make sure
that e&erybody has their fair say once you staft more
deliberations. You'll also be the jury spokesperson here in.
court if there is anyfhing‘you need to bring'to my attentioﬂ
or when the verdict is rendered, okay? So when you come back

out after we take a break, if you would, just have a seat
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right here in this corner seat. The rest of you can feel
free to move about as you choose to do so. Ms. Knieriem, you
were the alternate. You are now a full member of the jury.
If you need to move around,:usually the best séaté for
hearing are the ones én the first row.

If it comes to your attention that anybody.is having
troublé hearing, then you might want t§ suggest thaf they
sit up front. If anyone does haveltrouble héaring the
téstimony or anything that;s said in court jdst raise your
hand. That will be my cue to ésk the lawyers for the
witnesses to speak up. It's very imﬁortaht that you pay
very close attention to the witnesses, and to the attorneys,
and to the éourt. Ladies and gentlemen, we are about fo
begin the trial of the case of the State of Sbuth‘Carolina
vs. Manuel Ervin. |

Before we begin this trial I want.to explain to you
that this trial is. probably a little bit diffefent than‘what
you have coﬁe-to expect from staying trials depicted on TV
or in the movies or reading about théﬁ in books. From Qhat
you see on TV or read about in books, you may think that
trials are filled with intehse drama, riveting -
circuﬁstances, and ceftainly.sometimes that's true. More
often than not though, a trial islsomewhét of a laborious
process. That's because our basic job here is to search for

the truth and searching for the truth can.be a very time




consuming and laborious process.'

I want to thank you at the outset for your contribution
to the criminal justice system and the system of justice of
our state today. I can tell you we cannot function as a
court without the willingness of people to come in here and
do: their civic duty, sit as impartial jurors, and render a
verdict in cases such as this and others. So again, thank
you very much. With that I'm going to ask that yod stand
where you are and just raise your right Hand so that'the
Clerk of Court can administer your oath to you as ju;ors.
Madame Clerk.

MADAME CLERK: Raise your right hands. Do you solemnly
swear or affirm that you will well and truly try the issues
before this court,.a true deliverance ﬁake and‘a true
verdict render, according fo the e%idence anq law presented
so_help you God?

(All jurcors. affirmed oath.)

THE COURT: Thank .you. You can have a seat. Ladies and
gentlemen, what I now say to you is intended to serve as ani
introduction to the trial of this case and these rémarks are
not a charge on the law that appiies in this éase. I'11l
instruct you on the law that applies af the conciusion of

the trial before you retire to deliberate your verdict.

Again, these comments are merely an introduction so that you

can understand the process that we will use as the trial

N
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progresses. N

The defendant is charged in four indictments filed with
this court with the varioué offénses; the elements of which
I will explain to you .at a later point in time; I instruct
you that the indictments in this case are simply the formal
written instruménts by which charges are brought into this
court and they are not, in any sense of the wbrd, evidence
of any of the allegations contained in‘tﬁé indictments. The
defendant, Mr. Ervin, has pled not guilty to these |
indictments and that plea pdts ﬁhe burden of proof on the
state to prové each and every element beyond -a reasonable_
doubt. It will be your duty, ladies and gentiémen,‘to
determine whether the state has met this burden. Your
purpose as jufors is to find and determine the faéts. You
are tﬁe sole judges of the facts of this case. If at any
time I make any comments regarding the fécts please
disregard it because the law does not permit me to have any
opinion concerning the facts in this case.

You'll determine the facts.from the testimony you hear
and the. other evidence which is 'introduced during}the.course
of the trial.'It's.up'to you to determine thg iﬁferences
which you feel may be properly drawﬁ from the evidence which
is. presented. It is especially impbréant fhat you pérform
your duty of determining the facfs diligently -and

conscientiously because ordinarily there is no way to




48

correct an erroneous determination of facts by a trial jury.

On the other hand and with equal emphasis, the same law that.
makes -you the judge of the facts in this case makes me the
judge of the law.

The law as given by the court is the only law which you
may consider. You have to accept it and apply it even though
you may disagree with it. Ladies and gentiemgn,-l cannot
tell you what the facts are in this‘cése and “legally you're
not permitted to disagree with me abéut what the law is or
what the law ought to be. Again,bit will be your job to take
the law is I give it to you, apply it to the facts- as you
find them to be, and render a true and just verdict under
the oath that you have just taken as jurors. Until I advise
you to begin your deliberations, please don't télk about
this case with anyone not even your felloﬁ jurors, friends,
family members, or anyone else while the case is going on.
Once the case_is submitted to you your'to'discuss this case
only in the jury room in the presence of all;ﬁwelve'of your
fellow jurors. |

| The parties in this cé;e have been inétructed by the
court not to have any contact with you so if you happen to
see some of the lawyers or some of the parties coming or
going from the éourt and they don't even say hello please
understand. They're not being rude. They're nbt‘béing

unfriendly. They are simply following my instructions. The
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reason for this is very simple;'It's very.easy if somebody
sees a lawyer saying hello to you just in passing - it's
very easy for the other side to misintérpret that as an
effort at jury tampering. So the easiest Way;to prevent that
percepfion or eaéiest way to prevent'that kind of problem
from arising is to simply give a blanket instruction that no
one is to have any contactvwith any jurorAwhile the case is
going on.

During the trial, ladies and gentlemen, please don't
listen to any reports about this case, read any reports
about this case. There may or may not be'SOmething in
tomorrow's paper about this . case. I doﬁ't know, but if there
is, just avoid reading the paper tomorrow morning. Don't
read the actuél story. If YOu happened to.glahce at the
headline or the caption of the story if theré is something
in the papef. Again, my admonition of last night still goes
for today. Please don't perform any independent
investigation, any word search, any Google search of any of
the parties names involved in this case, okay? That is
clearly improper. | | |

Ladies and gentlemen, it Wiil be important that you
keep an open mind and not decidé any issue in this case
until all of the evidence has been presented, the. parties
have made their clésing arguments to you, anq-ybu've

received my instructions on the law. It will be your solemn




responsibility to determine the guilt or innocepce of Mr.
Ervin, and your verdict must be based solely on the evidence
presented and the law as I instruct you at the closé of the
trial.

Ladies and gentlemen, in just a minute the solicitor,
. Mr. Taylbr, will make what's known as'his opening‘statement
to you in which he will explain to you what he believes the
issues are in this case. The attorney for the defendant, Ms.
Taylor, will also be able to make an opening statement,
although she's not required to do so.'I inst;ucﬁ you fﬁat
what the lawyers.say during their opening stéiement is not
evidence. It's merely their contention as to what will bé
proven or will not be proven. Again, the gvidence in the
case will be presented by the testimony of sworn witnesses
from the witness stand as well as any exhibits which are

introduced into the record.

'Ladies and gentlemen, from time to time during this

trial you might hear one of thé'lawyers say, “Your»Hdnor, we
have a matter of law for the court,” or ‘Your Honor, we need
to take up an issue with you,” and I might find it necessary
to ask you to leave the courtroom while I'take up that issue
of law: The reason that I'm asking y&u to leave the |
courtroom duriﬁg those times is that sometimes in ruling on
an issue of law I have to comment on what‘facts have been

presented or have not been presented and I don't want any




comment that I make concerning those facts to have any
influence or any effect on what you uitimately find those
fact§ to be. |

So for that reason, during those times I will ask you
to leave the courtroom so that I can diséuss those issues
with the lawyers oh the record without having any worried
that you might be influenced by something'Ivgéy. Please,
during those times don't speculate as to what I am saying or
what going on out here; beéause obvidusly it will be your
job ultimately to determine the facts in fhis particular
case. Now, in determining what the true facts are in this
case, ladies and gentlemen, you must decide whether the

testimony of witnesses is believable or not. It will be my

responsibility to rule as a matter of law on whether certain

testimony is admissible, but once that testimony is
admitted, whether or not you believé it is solely for you to
determine. , S

In decidinglwhether to believe ahwitness, you have the
riéht to consider the interest of any witness, the bias of
any witness, the prejudice of any witness, the opportunity
for the witness to have seen the matters and things about
which the witness testifies, and the way the witness acts oﬁ
the witness stand. You have the right to consider anything
which is in the record in this case which will help you

evaluate the testimony of the witnesses. That means it is
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your duty to pleasevpay cloée attentioﬁ to the witnesses.
Listen to them. Pay close attentionrto the lawyers in the
court. And try to keep your thoughts from wandering.

At the end of the case if you do this you will be in a

position to determine what the true facts are and thus

render a true and just verdict under the oath that you have

just taken a ﬁoment ago. Ladies and gentlemen, in order to
preserve everyone's rights'I'll give the lawyers and
opportunity to object to anything I've said to you during
these opening comments and then will proceed with the
beginning of the trial. Anyzobjection from the state,
solicitor?

SOLICITOR STUMBO: None from the state.

THE COURT: -‘Ms. Taylor? .

MS. TAYLOR: None from the defense, Your Honpr.

THE COURT: Very good. We'll now start the trial. Mr.
Taylor, you're recognized for your opening, Sir.

MR. TAYLOR: Thank you, Your Hon;r. May‘it please the
court. My name is Aaron Taylor. Sitting with me today is
David Stumbo, the Solicitor of this circu;t. :Wé’re the
prosecutors. Qur job is to seek justice, to treat everybody
fairly, and to protect the citizens of this county. I only
work in Greenwood, so I only handle Greenwood cases.

Besides the fact that we’ve got a trial gOin§ today, why are

we here?
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Why are we here? Maunwell Ervinvis a drug dealer.
Period. He’s a drug dealer. And he got ;aught red-handed.
This happened back in December 2010, so it’s been a while
ago. But having said that, we’re going to have people
testify. We’ll have the narcotics agents and other
witnesses testify about what hgppened. When i say he got
caught.red—handed - - when they went into his house at lll

_, there were drugs hidden all over the place.

So you’ re going to.hear about where the drugs were hidden[
and you’11l be amazed af some of the qreative“blaces he had
them. Also, he admitted fo the officers while they were
talking to him at his housé that they were his drugs. So
you’ve got those two things right off the bat.

| Now, what are you going to hear abou£ during this
trial? You're going‘to hear about, like I said, from the
narcotics agents who are members of the Greenwodd Drug
Enforcement Unit, who were at this searchlwarrant. Who
executed the éearch‘warrant; went to the house and searched
the place. You’ll hear from them. You're going to hear
from analysts who tested all the drugs'that were féund.
Now, Mr. Ervin is charged with a couple of different things,
and it’s all drug related. Trafficking crack cocain.
That’s the first one he’s charged.with.

Secondly, is Trafficking crack cocaine within a half

mile of a school, park, or playground. You’ll hear about




how close his house where he was living is to Lander
Univérsity. Very close. Pdssession with intent to
distribute marijuana and posseésion with intent to
distribute marijuané within a half.mile of a school, park,
or playground. So you’ve got those first four. The fifth
one is possession of a controlled substance.f So again, he
had this all ovei his house.

| Now, Judge Addy kind of stole my thunder a little bit
talking about this isn’t t.v. T was going to tell you the'
same thing. This isn’t CSI. This isn’t Law and Order. I'm
not going to have some withess on the‘stand and I start
yelling at them and they break down and cry and‘say; “I was
lying.” You’re not going to be having DNA done. There’s no
DNA testing, blood testing, fingerprints. This is a drug
case. They found the drugs in his house. There’s no reason
to do that. And you’re going to hear the defeﬁse during
this trial - and their job is to protect their qlient. I
understand that, and everybody hes the right to an attorney.
But at the same time, they’re going to poke holes. They' re
going to create doubt. That’s going to be their job.
Tﬁey’re going to tell you, “Listen, if you have any doubt,
if you think just a little bit that hé’s not guilty then
you’ve got to find him not guilty.” That'’s nbt true.

At the end of the trial when we wrap it all up and kind

of summarize everything we’ve talked about, Judge Addy is
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going to tell you and we’ve alliheard these words, you have
to find him guilty beyond a reasonable doubtt,TWe all have
heard it, but simply means are y’all all firmly convinced.
So if you haven’t listened to anything I’ve told you in the
last couple of minutes, this is the most important thing.
Are you firmly convinced he is guiity of Qhat we say he’s
guilty of. That’s it. So nothing in life is a hundred
percent.-

You may have a little bit’of doubt about'sometﬁing but
you can still be firmly convinced he’s guilty. So having
said all that, I apbreciate'your service and your time. I~
know it’s a hassle. The great thiné is it’s a‘'quick trial.
We’re not going to be.here until Friday afternoon. We
shquldlbe done, I think, in a day hopefully. But at this
time I'm going to turn it over to Ms;'Taylorl We are not
rela;ed. We just have the same last name. Just listen up
to her and we’ll get started with the triél very shortly.
Thank you. |

THE COURT: Thank you, Solicitor. All right, Ms.
Taylor. You’re.recognizéd, ma;am. i

MS. TAYLOR: Good mornihg, y’all. Thank you for being
here today. My client and I definitely appreciate it. Just
to kind of go‘over some things that you heard‘from Solicitor
Taylor. What we’re doing here todaylis we have a case. At

this point, I'm not allowed to tell you every piece of
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evidence that you’re going to hear, éverythiﬁg that these‘
witnesses-are going to testify to. We can’t quite get there
yet. We’ve got to let it happen first, okay.

What I can tell you, is that my client is cloaked with
the presumption of innocence. Now, what does,that mean?
That means that he is presumed'inhocent ﬁhtil the state
proves hiﬁ guilty beyond all reasonable doubf.

Now, reasonable doubt, that’s kind of a tquchy'subject.
It’s hard for even us lawyers to wrap our heaas around
éometimes. The best way I like to eﬁplain if to you is to
imagine a window. A clear window that you just cleaned. On
a clear, sunny day, you should be able to‘loék out that
window and see trees, flowers, children playing. Whatever
ié on the other side shéuld be clear and crisp. If there’s
any dirt, clouds, any mugginess that élouds your clear view
of what’s out thére, that’s reasonable-dbubt.. So how do we
determine if there’s reasonable doubt?

You’re going to 1istén‘to whatlthesé witnesses tell
you. You’re going to look ét the evidence andithe lack of

evidence. Evidence can be what you hear and what you don’t

hear. People that don’t come into this courtroom. People‘

that aren’t here today to ask questions to. 'I want you to
take a lot of things into consideration.
Just like Judge Addy instructed you, 1 want you to

determine based on each and every one of your personal
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1

2

experiences and opinions whether you believe these .witnesses
are credible. That means simply are they teliing the truth.
In that determination I want you to look at their
mannerisms. Are they being evasive? Arelthey answering the
questions that arelasked simply and directly?ﬁmLook at all
these things, but be patient. ‘

Listen to all the evidence, because there is something
wrong with this case. At the conclusion of fhis trial I
will stand heré before you again and I wiil ask you to
render a verdict of not guilty. So please be patient and I
thank you very much for your time and: your service.

THE COURT: Thank you véry_much, Ms.,Tayior. Ladies and
gentlemen, one quick point of clarification. I made a
mistake in my opening comments. There are actually.five
charges in this case, five indictments, not ﬁpur. So I will
explain again the elements of the charges to'?éu at a later
point in time. I jusﬁ wanted that noted. I missed one of
the indictments. Solicitor, call yoﬁr first witness,
please.

MRﬂ TAYLOR: Thank you, Your Honor. The state calls

Mike Young.

MIKE YOUNG, having first been duly

sworn, testifies as follows:
DIRECT EXAMINATION

BY MR. TAYLOR: Good morning. How are you doing?
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A. I'm fine, sir. _ -
Can you tell everybody what your name is? 
..My'name is Mike Yoﬁng.
. Where do ydu work, Mr. Young?
Town & Country Property Management.
. What does Town & Country do?
Town & Country they do property management, like rentals
and licensed real estate agents.
Q. Now, do y’all own all the pfoperties you manage?
A. No, sir. We don’t own all of the properties.
How Iong have you worked there?
Since November 30, 2009.
Okay. Judge, may I approach the witness?
THE COURT: Yes.
Q. I’m going to hand up some documents here and see if yoﬁ
can tell us.. Just take your time and look through them.‘
Make sure you recognize‘them, and tell us what I've hénded
you. |
(Witness complies.)
I've looked at them, sir.
. Are you familiar with those documents?
A. Yes, sir.
Q. What is it that you’ve seen there? What’s going on in
those different pieces of paper?

A. The first one on the top, sir, is a rental application
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-1 where someone applied for an apartment.
2 Q. We’ll stop there. Who.is it that applied for that
3 apartment or house?
4 A. On the application, sir, it says Manuel - - I can’t read
5 that. I think it’s an “s”. Efvin, or:“J” Ervin. |
6 Q. When did.he apply to be allowed to move into that
7 . location? | |
- 8 A. On the application it looks like it reads_3/10/10f
9 Q. What address is it?
10 A.'_,v sir.
11 Q. As you've - -
12 A. I'm sorry.
13 Q. No, that’'s okay. What about the second page? What is.
14 that?
15 A. It looks like the Social Security card and a driver’s
16 license, sir.
17 Q. Whose Social Security ahd drivér’s license is it?
18 A. Manuel Javar Efvin. Both of them are his), sir. .
19 Q. You can flip on over to the next page. Whét is the rest
20 . of those documents saying? |
21 A. The next document looks like it came ffom CPW, and
22 that’s what we typically do at Town & Country when we ask
23 someone to get the utilities put in their namé.l They’11
24  bring this document back.
25 Q. Okay. How about the next page?
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A. The next doéument is a rental agreement and it looks
like i1t was done on the 12t of March, 2010.
Q. Whose rental agreement?.
A. Manuel Ervin, sir. '
Q. So,.I’m asking was he approved? You saidAhe abplied.
Does that mean hé was approved?
A. Yes, sir.
Q. What day is that.supposed to start, his rental
agreement, and how long did it last accordihg to that
document?
A. According to the document,'the rental ag;eemgnt started
the 12*" of March, 2010 aﬂd it was for twelve months
and 20 days. At the end of the twelve months and 20
daYs would’ve been the 31°%* of March, 2011, sir.
After re?iewing those documents,.are.those t?pical
doéuments that are produced in the ordinary course of
business at‘Town & Country?
Yes, sir.
Have any of those-been altered or changed? - Has anybod?
fofged anything or messed with it at all?
It doesn’t appear that way, sir.. No, sir.
MR. TAYLOR: Judge, at this time the state moves to
admit what’s marked as State’s 1.

MS. TAYLOR: Without objection, Your Honor.

THE COURT: Without objection, State’s 1 is in evidence.
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18
19
20
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22
23
24
25

(Whereupon, state’s Exhibit 1, Town & Country rental
agreement, was placed into evidence.)
DIRECT EXAMINATION RESUMED BY MR. TAYLOR:

Q. Mr. Young, do you mind if I take that back from you?

A. No, sir.

Q. Now, the incident we’re talking about today - - which

I'm not asking you about any knowledge you have of it, but

it was December 9, 2010. According to what you just told

us, was Mr. Ervin living at _?

A. What date was it again, sir?

Q. December 9, 2010.

A. Based on the lease agreement, yes, sir. I would have
to say yes.

MR. TAYLOR: Judge, may I publish the top page for the
jury?
THE COURT: Without objection. 1It’s here on thée screen.

It’s behind some of you if you need to... |

Q. At the bottom of this page. Can you see the screen,

Mr. Young?

A. No, sir. Not really.

Q. Come around here. I want to let the jury see this as
well is why I'm doing this. The bottom two names
there. What is that about? Why are those two names
listed there? It has their name and age and

relationship.
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1 A. That would be the occupants that would be staying at

2 the property, sir. |
You’re talking about right here? 1It’s not Showing up
on the screen, but you see what I'm talking about.
Yes.
Can you read those two names for me?
Manuel Ervin and Javarious (as Spoken) Ervin. That’s
the best I can read that one.
Who is - - we know Mr. Ervin - - you mentioned earlier
that he was the one that was going to be living there.

11 What’s the bottom person? Who is that?

12 . That would be his son.

13 . According to these documents, was anybody else supposed

14 to be living at that house?

15 . No, sir.

16 . So just the two of them?

17 . That’s correcf.

18 . You can go back up there. Thank you, Mr. Young.

19 . (Witness complied.)

20 I also wanted to publish this for the jury. You talked
21 about that. You read off the ID and Social Security number.b
22 Did you ever meet Mr. Ervin? Did you handle the application
23 process at all?

24 A. I met him very briefly, sir. I mean, I saw him in the

25 lobby.
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1 Q. Do you recognize him today?
2 A. It"s been a long timé since I saw him, sir.
3 Q. Based on your knowledge of Greenwood and you probably
4 know - - do you know Greenwood very weil just based cn
5 your job? _
6 A. Yes.
7 Q. Is — in Greenwood County?
s A
9 Q. Yes, sir.
10 A, Yes, sir.
11 Q. It is in Greenwood County?
12 A. Yes.
13 Q. 'Okay. I have no further questions.
14 CROSS EXAMINATION BY MS. TAYLOR:
15 Q. Good morning, Mr. Young. Thank you for béing here.
16 A. Good morning, ma’am. )
17 Q. I just have real quick a couple of questions for you.
18 I'm going to hand this back to you. If you can look
19 right around this area in particular. Could you tell
20 the jury what address is listed as Manﬁel Ervin’s
21 current address on that rental application?
22 a. ves, ma'an. [ BN BN
23 I
24 Q. Okay. Thank you. Creswell. If you could just hold on
25 to that for one second. Okay. In your experience, how

~
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1

long have you been handling rental properties?

\

Eight years, ma’am.

Eight years, okay. In that eight year time period,

have you ever had any kind of experience where one

individual comes and puts his name on the lease for
another individual that may be living in that house?
Like maybe a parent/child situation?

If it ever happens, ma’am, we’ve had to know about it.

b

- We would know about it.

You woﬁld know about it because you periodically drop
by and see whose living there, or...

Well, that’s not the case, ma’am. If someone was to
come to our offibe and say, "“Well, I'm nof_going‘to be
living there, but my son or daughter is going to live
there.” We would have all - - everyone would be on the
application and everyone would be on the rental
agreement.

Okay. So they would have to tell if they were having
another person live there. If they didn’t tell you,
you probably wouldn’t have a way to know.

No, ma’am.

Okay. Do you have personal knowledge that Manuel Ervin
was actually residing in that house? Like, did you
drive by at any point and see him in the yérd or see

him moving in? Anything like that?
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1 A, Well, personal knowledge that - - yes, ma’am. I’ve
2 talked to him on his cell phone a couple of times while
3 he was there because he was late on his rent. I've
4 talked to him about his rent.
5 Q. Okay. Okay. No furﬁher questions. Thank you, Mr.
6 Young.
7 A. Yes, ma’am.
8 RE-DIRECT EXAMINATION BY MR. TAYLOR:
9 Q. I had just one follow up, Judge. Ms. Taylor asked you
10 about the Creswell address.
11 A. Yes, sir.
12 Q; According, again, to those documents, was he living at
13 Creswell in December 2010 or was that before he applied
14 to live at _?
15 'A. Based on the documents, sif, this application -- when
16 someone fills out aax application we always ask them to
17 put their current address where they’re living at at
18 that time. At that time, which is dated 3/10/10, so at
19 that time he would’ve been living at || NG
20 Q. Okay. That was just his currenﬁ address when he
21 applied? |
22 A. That’s correct, sir.
23 Q. I have no further question.
24 THE COURT: Thank you, sir. You can step down. No
25 ‘objection to excusing the witness?
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1 MS. TAYLOR: No objection, Your Honor.
2 THE COURT; Mr. Young, you are free to go. Thank you
for coming sir. |
(Whereupon, the witness exited the witness stand.)
THE COURT: Mr. Taylor, call your next witness, please.
MR. TAYLOR: Your Honor, the state calls Courtney Smith
COURTNEY SMITH, being duly sworn, testified
as follows:
DIRECT EXAMINATION BY MR. TAYLOR:
Good mofning.
Good morning, sir.
How are you doing?
All right.
Could you tell everybody your name, please?
Courtney Smith.

Where do you work, Mr. Smith?

Q.
A.
Q.
A.
Q.
A.
Q.
A.

The Greenwood County Sheriff’s Office.

What do you do there?

PO

.I am currently assigned to the Greenwood Drug
Enforcement Unit.

So I should be addressing you as Agent?

Agent Smith.

How long have you worked thére?

As far as thé drug unit?

Actually, I take that back. How long have you been in
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1 law enforcement?

2 A. A total éf approximately seven years.

3 Q. Could you tell us just briéfly where you’ve worked and
4 what type of experience you have?

5 A. Yes, sir. I started at the City of Abbeville Police
6 Department in ‘06-'07. I worked there a year and a

7 half. In ‘08 I camelhere to the Greenwood County

8 Sheriff’s Office. I was firsﬁ assigned to the Uniform
9 Patrol Division and then a while later I was assigned
10 to the Community Services Division, then after that I
11 was assigned back to Uniform Patrol Division. Then I
12 was assigned to the Drug Enforéement Unit where I

13 currently am now.

14 Q. How long have you been with the Greenwood Drug

15 Enforcement Unit?

16 A. Approximately three years.‘

17 Q. Could you tell us what is the Greenwood Drug

18 | Enforcement Unit?

19 A. The Greenﬁood Drug E
20 Q. Could you tell us about - what is the éreenwood Drug
21 Enforcement Unit? -

22 A. The Greenwood Drug'Enforcement'Unit, that is combined
23 of the city and county officers, which is tasked to fight
24 the illegal narcotics of the city and county of Greenwood.
25 Q. So you don't investigate any other crimes?
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A. No, sir.
Q. - I may have to ask you to step down in a minute, Agent

Smith. Agent Smith, if you could lock at this for me.

‘Could you tell us what is going on in this map or picture,

or whatever you want to call it? -

A. Yes, sir. Down at the bottom left is a picture of -
— that is here in the cit.yl and county of
Greenwood. Here you see the campus of the La_nder :
Univérsity, our local College campus here. Down here you
see the President's home. Right here, where you see the

arrcw, that is the home of -“- :

Q. Let me hand you a - if you could just put an X on -

— on that map, please, s¢ we know where it's at.

(Witness complied.) Okay. Thank you. I didn't mean to

interrupt you. You mentioned the bottom left where it
actually has a picture of the house.
A. Yes, sir.

Is that a duplex? Is that [ andill

No, sir. - is solely one residence.

Q
A
0. There's no way to get the two confused?
A

No, sir.
Q. I can, just looking at the map and based on your
recollection of the crime scene - — - °

THE COURT: Mr. Taylor, hold on one second. If y'all

can't see, feel free to move about as necessary in order to
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1 see. |
2 MR. TAYLOR: Let me move this up. I'm sorry. Does that
3 help at all?
4 THE COﬁRT: If you need to move to see, féel free to do
5 so if you're on the jury.
6 Q. Just back to your experience of that area and the crime
7 scene and. what you're looking at. How far is _
8 - to Lander? | |
9 A. }Approximately 100 yards to the Lahder campué.
10 Q. So if yoﬁ're standing with your back t_
11 Street and you're walking'out the front door.
12 A. You'll find directly into the Presidentfs home and
13 slightly to your right you'll see the Jackson Library.
14 Q. Does this look to bé accurate? Has anybody déctored
15 this at all, or altered -it, or forged it, or anything like
16 that?
17 A. No, sir.
18 MR. TAYLOR: Judge, at this time the Statelmoves what'’s
19 marked as State’s Exhibit 2 into evidence.
20 MS. TAYLOR: Without objection, Your Honor.
21 THE COURT: Without objection, State's 2 is entered into
22 evidence.- \
23 | (Whereupon, State’s Exhibit 2 was moved into evidence.)
24 |

25

0. ow, back to ([ NEEEEEE. ot County is that

located in?
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A. Greenwood County.

Q. Let’s start at the beginning here. Go back to 2010.
Did y’all search —|7

A. Yes, sir, that's correct.

Q. How does that work? Do you just show up to houses ana

say we want to search it?

‘A. No, sir.

Q. What7s the process of legally being allowed to search

someone's house?

A [ - - had received i,nformatién that
there were illegal narbotics within the fesidence and we
also received information that the owner of the home at the
time was Mr. Manuel Ervin. That information was taken to a
judge and a search warrant was issued.

Q. So you have to do that before you go search?

A. Yes, sir.

Q. Is there any preparation? I mean, do you just say I
have information and you get‘a search warrant? What type of
- do you have to do an investigatibn of'somé sort?

A. Yes,Asir. Some agent will go out and do what we call
surveillancé the property, making sure that ghe information
that we have received is accurate aﬁd that there’s enough-

information to take to_thé judge for a search warrant.

Q. So were you there when y*all executed the search

warzant on (R -
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1 A. Yes, sir. I was.
2 Q. Who was involved with that?
3 A. The entire drug unit.
4 Q. How many people were in the drug unit?V Or at>the'time
5 were in the drug unit?
6 A. Approximately seven people, along‘with the SWAT team,
7 which is compiled of city and county officers.
8 Q. I want to draw your attention to December 9, 2010. You
9 did go on the seérch warrant?
10 A. Yes, sir, I did.
11 Q. Could you describe the layout of the house? I know
12 it’s kind of hard té do without-pictures, but just kind of
13 give the jury an idea about what type of house we’re talking
14 about here.
15 A. Yes, sif. It's a two—bédroom home. Ohée you enter the
16 front door you have the living room tO‘yoﬁr left. ‘You have
17 a bedroom to your right. A hallway, you go éown the hallway
18 and there is a kitchen, which a wall separates the front
19 room and the kitchen. Straight ahead is another bedroom.
20 0. Now, when you walk in the front door can you sée the
21 back bedroom you're talkihg about?
22 A. Yes, sir. Yoﬁ can.
23 0 So did you actually go in the house?
24 A. Yes, sir, I did.
25 Q You ﬁentioned it was two bedrooms.




COURTNEY SMITH-DIRECT EXAMINATION

1

2

A. Yes, sir.
Q. Let's talk about that first bedroom you mentioned on
the right. /
A. Yes, sir.
Q. What was inside that room?
A. Just clothes thrown all over the floor and inside the
closet. |
Was there a bed?
No, sir. It wasn’t.
there a maftress?
Nq, sir. It wasn’'t.
Was there a sleeping bag?
No, sir. .
Q. Was there any sign of - jusf a blanket, some pillow or
anything?
A. No, sir.

Q. I know you just said it - you said there were clothes?

A. Just clothes, yes.

Q. Nothing else really?
A

No, sir.
Q. So once you exit that first bedroom - you said bedroom,
but nobody was living in there - you go back to where?
A. You go out to the second bedroom Which is straight
ahead.

Q. But, I mean, you've got to go thréugh -
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1 - A. You go through the kitchen. The kitchen is on your
2 ieft.

3 Q. Let's go.back to the kitchen. Were any narcotics,

4 illegal narcotics, found in the kitchen?

5 A. Yes, sir, it was.

6 MS. TAYLOR: Objection, Your Honor.

7 THE COURT: Subject to your earlier objection?

8 . MS. TAYLOR: No, a matter of law.

9 THE COURT: All right. Approach pleéée._

10 _ (Whereupon, a bench conference was held.out of the

11 hearing of the jury.)

12 : THE COURT: Objection is noted. We'll put that on the
13 record at a later point in time. 1It's overruled. Mr.

14 Taylor, you may want to répeat the question.

15 MR. TAYLOR: Thank you, Your Honor. Yes, sir.

16 Q. Beforé I ask you that question again - howAlong Qere

17 you at the search warranté

18 A. From start to finish.
19 Q. Did you observe everything?

20 A. Yes; sir.

21 Q.. Did you see every time drugs were found?

22 A. Yes, sir.

23 Q. Did you see the actual drugs?

24 A. Yes, sir.

25 Q.  Not just someone shouting out I found drugs?
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A. No, sir. ‘
0. Let's.go back to the’kitchen. But before.we do that --
MR. TAYLOR: Judge, mayII approach the witness?
THE COURT: Yes.
Q. I'm going to hand ynu a stack of photos. If you just
want to look through those. 1I'll give you a minute to look
at those. 1I'll let you hold onto those for a second. What

are those pictures depicting?

A. These pictures were taken from the crime scene of [}

)
A. Do you recognize everything»in those pictures?
A. Yes, sir, I do.
Q. Did you see all that stuff at the.actual‘crime
before the pictures were taken?
A. Yes, sir, I did.
Q. Are those fair and accurate repfesentations of
crime scene?
A. Yes, sir.
Q. Has anything been altered or changed?-
A. No, sir..
MR. TAYLOR: Judge, at this time we move to mark what's
been marked as States Exhibits 3 -~ 17.
THE COURT: Have you had a chance to look at thesé, Ms.
Taylor?

MS. TAYLOR: I haven't - as long 2s the one picture that
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| . :

2 MR. TAYLOR: I did. It's right there.

3 MS. TAYLOR: Okay. ‘There are no objections.

4 THE COURT: 3 - 17 are in evidence-without objéction.

5 (Whereupon, photographs marked as State’s Eihibits 3

6 through 17 were entered into evidence.)

7 MR. TAYLOR: I'm sorry, - Agent Smith. I've got these out

8 of order now. I'm trying to get them back hefe.‘

9 MR. TAYLOR: Your Honor, if we may approach briefly.

10 THE COURT: Sure, come on up.

11 (Whereupon; a bench conference was held out of the

12 hearing of the jury.)

13 THE COURT: Ladies and gentlemen, I need to take up an
'14 issue of law with the attorneys involved in this particular
15 case. I apologize for having to ask you to do this, but if
16 you would step out for a moment please and don't discuss the
17 case. We'll have you back about 10 or 15 minutes. Thank

18 you.

19 (Whereupon, the ﬁury exited the courtroom)

20 THE COURT: The record should reflect that the jury is
21 out. Ms.-Taylor, if you would, go ahead and state your

22 objection for the record please. )

23 MR. TAYLOR: Yes, Your Honor. My objection is that this
24 witness has no personal knowledge. While he may have been a
25

member of the SWAT team and present at the address while the
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search was occurring, his name is not mentioned not even one
time in this incident report. He found absolutely no
evidence independent of his own. The witness that they have
on the wiiness list, the lead investigator in this case,
Jarvis Reeder, that'they do not intend to call,vwas the
officer that found the drugs in the bedroom and also
Mirandizea my client to the élleged admission that was made.
It is my position that they have not laid the propér
foundation. He could not have possibly been in every room
at every time ali of these drugs were found in different
parts of the house. It's just not probabie. To_allow him
to testify to‘drugs that he has no personal knowledge to is
just inappropriate at this time. Like I said, his name is
not mentioned one time in this entire incident report which
was drafted by Lieutenant Reeder. |

MR. TAYLOR: Judge, just to clarify, Lieutenant Reeder,
who is Captain Reeder now, did not bag any of the drugs. We
have the person that starts the chain. He's sitting.éut here
in the gallery, Dyer Arcinibald. Agent Smith‘just testified
he had personal knowledge.. He's saying he saw all of it. I
understand what Ms. Taylor is saying. She can cross-examine
and say well,'where is the lead investigator. She can |
cross-examine and bring all of that up, but he does have
personal knowledge. I think we've already laid the

foundation. Unless she's saying he's lying. He saying he
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1 | saw all of it.
2 MS. TAYLOR: I'm saying it's impossible for one person
3 to be in fiﬁe different #ooms of the house at the same time.
-4 To quote the invéstigative report, which was _drafted by now
5 Captain Reeder, it clea;ly says, “Lieutenant Reeder found in
6 a bedpost to clear plastic bags containing an off-white like
7 substance and a whole bunch of marijuana.ﬁ That's drafted
8 by him. He starts the chain of custody. Without him, they
9 have no personal knowledge. These drugs can't be admitteq
10 as evidence. He can't possibly have been in five rooms at
11 one time. It's just not humanlylpossible.

12 . MR. TAYLOR: Judge, i can ask a few more questions.

13 Again, Agent Smith is saying he saw when people - they are
14 finding drugs. They're not pulling them out and touching

15 them and doing all this stuff to them. They‘have a

- 16 protocol, which we’ll talk about later, about who touches it
17 to start the chain to make sure it's not tampered with.

18 MS. TAYLOR: Lieutenant Reeder admits in his report he
19 started the chain. He touéhed it. He found it. And

20 there's pictures of them touching the drugsT

21 MR. TAYLOR: Right, he found it. Which could be, I see
22 it -- |

23 MS. TAYLOR: That starts the chain.

24 MR. TAYLOR: Judge, we could proffer a few more

25 questions about Agent Smith seeing when drugs were found.

179
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Again, he's saying he witnessed it all.

MS. TAYLOR: YourvHénor, I don't think that's going to
be enough. Like I said, he tan't possibly have been in all
these rooms to witness all these things. And he didn’t

offer that testimony as to what he saw in the first trial,

‘and I am by no means calling Mr. Smith a liar. I'm just

saying it's just not humanly possible. And to bring this

now in an attempt to not call Reeder for advantageous

benefits to their side is just - they're missing a-crucial
point in the case.

MR. TAYLOR: Judge, we can call the case however we
want. We didn't choose to call Agént Reeder. He's not a
necessary witness anymore. The pre-trial stuff is in
evidence—

MS. TAYLéR: He's the lead investigator that draftéd the .
investigative report that found the crucial evidence.

THE COURT: Let's be careful about talking over each

other.

MS. TAYLOR: I apologize, Your Honor.

THE COURT: We'll have a tough time taking stuff down

that way.

MR. TAYLOR: As always, Judge, she can cross-examine on
that make a big show out of it to the jury. I don't think
it changes anything. |

MS. TAYLOR: Your Honor, respectfully, I believe that
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1 the chain of custody has not been preserved. They don't
2 have the first person to touch thé drugs here. Your Honor,
3 just to clarify, there is also the issue of-Mirandizing.
4 lLieutenant Reeder also states in his report that he was the
5 one to advise both subjects of their Miranda. He indicates
6 they both understood, so I anticipate we’re going to get
-7 down into that road later on into the trial as well. Again,
8 I would argue we’re star:ing with the person that took the
9 statement. If we’re going to have the best evidence, let's
10 get that person up here to testify to it;
11 MR. TAYLOR: Judge, Agent Smith testified in the first
12 trial, the pretrial and during the case in chief, about
13 Miranda, so I don't think that's as much of an issue.‘
14 THE COURT: I've been reviewing my notes from the firét
15 trial, and my notes reflect that wheﬁ Mr. Smith, this
16 witness was called on January 31lst he was called at 10:35 in
}7 the morning. He stated that he went in with the éearch.
18 The deféndant was detained while the warrant was executed.
19 And that Reeder read thé'rights. Jarvis Reeder also
20 testified when he was called -- I have it noted here fhat
21 the bedpost with drugs contained inside that we are dealing
22 with State’s 9, 10, and 11, at that particular point in time
23 which I presume were photographs. Reeder also stated that
24 he read the Miranda rights to Mr. Ervin. I agree with the
25 Solicitor that you can try this case in{any way you feel is
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appropriate. We're dealing with a number of different
issues. With regard to the Miranda rights, my opinion is
that you would need the person who actually read the rights
if you intend to introduce the statement.> If you do not
intend to introducé the statement or any statements by the
defendant it will not be necessary to cali the person who
met the rights, but I think it's pretty black letter that
you're going to admit a statement you need the person who
read the rights to testify as to what they said to the --

how they advised the defendant. Secondly, conqerning'the

chain, I don't know that at this time I can make a ruling

that because we don't have the testimony of all the
witnesses necessary. The state is not seeking introduction
of the evidence at this particular point in time, so that
issue is not something I have to.address at this particular
point in time. The witness can testify as to what he

observed. The witness can testify if he testifies that he

saw the drugs being found as they were being found. That'is_

perfectly fine. If that was physically impossible, as Ms.

Taylor suggests, then certainly that is ripe room or ripe

material for cross examination and she can address that on

cross. Just so that the record is clear, Ms. Taylor, may I
suggest that a copy of the investigative report that you
referenced a moment ago that perhaps should be made a

court's exhibit, Court’s 3. Just for purposes of any
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subsequent appeél this matter and that way the appellate
courts can know what you're talking about when you say the
incident report. Obviously I haven't seen the incident
report. I take you at your word that it reflects what you
say it reflects so let's make aAcépy of tha; Court’s 3 if we
could.

MS. TAYLOR: Your Honor, just briefly, I know that the
prosecution has already referenced in their opéning
statemént an admission of guilt on behalf of my client which
they are alluding to the statement that this other person
didn't do it let him go. I don't know if there's any
remedial measures that can be taken at this point since noQ
that statement, if I'm reading Your Honor's ruling
correctly, is now going to be inadmissible unless they
introduce Jarvis Reeder to testify to his reading of
Miranda.

MR. TAYLOR: Judge, 1 have one thing just to add to that
about the Miranda thing. Yeah, his Miranda rights were
given. - Whether they were given or not, he said it. I
remembe: the testimony and I can get into it-with them that
he just said it out loud, “Listen, that guy doesn't know
anything about it.” I think it's an excited utterance. It
an admission. There are hearsay exceptidns regardless of
Miranda, and he heard it, and he was standing-there, Judge.

THE COURT: I understand it's a statement made post-




COURTNEY SMITH-DIRECT EXAMINATION

1
2

arrest, post-Miranda.

MR. TAYLOR: And he heard Miranda given;

THE COURT: But the posture in the first case was that
it was a focused custodial interrogation. At that time
Miranda has to apply. Miranda has to be given. That was
the posture in the first case. I have not heard anything
that changes that at this point in tine. My understanding
is that you're not going to be seeking admission of that
testimony from this witness because as I've already ruled if
you're going to introduce a statement, the officer.who gave
the Miranda rights has to testify as to the rights that were
gilven. That has not been done at this particular point in

time. If it was a -- Solicitor, were not dealing with a

unavailable witness exception. Wherein I might be inclined

to let this officer testify about the Miranda rights been

given, but I've never had this issue arise. 1In every case

that I've tried involving a Jackson v. Denno or a statement
being given by the defen-ant post—érrest, which is
incriminating, the officer who administered the Miranda
rights has always testified as to the rights that they
administeréd. If you can point me to some law to the
contrary I'm happy to look at it, but my understanding of‘

the law, or at least the practice of this court, has always

been to require that person to testify as to what they said

to the defendant by way of the Miranda fights. If you can
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1 find something else I'll be all ears, but that's my ruling.
2 MR. TAYLOR: Judge, could Qe also -- she mentioned
3 somethihg about I made reference to it in the opening
4 statement. It was a good faith beiief. I'm not just
5 throwing out --

6 THE COURT: No, I don‘t --- I don’t know how the case is
7 going to progress. Mr. Reeder was listed as a witness. You
8 mayldecide that you ultimately do want to call him or you
9 need to call him. If that’s the.case, the problem is cgred.
10 'I think your motion would be appropriate perhaps at the
11 close of the state’s case and I'm sure, at the very least,
12 it’s sdmething that you would jump all over in closing
13 argument if that evidence is not presented. _So, this is a
14 trial de novo. We’re proceeding along those }ines. The
15 staté does not have to try the same case as they did the
16 last time. That’s where we are. Thank you.
17 MS. TAYLOR: Thank you, Your Honor.

'18 THE COURT: We’ll go ahead -and take about five minutes
19 for ourselves so that we don’t have to take~another break
20 when the jury comes back out. So we’ll be at ease for about
21 five minutes. You can step down, Mr. Smith, but don’t talk
22 to anybody about your testimony, please. Thanks.
23 (Whereupon the court was in recess at 10:48 a.m. and
24 resumed at 11:00 a.m.) .
25 THE COURT: All righ:, if we could let’s. go ahead and
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1 have the jury back in here please.
2 (Whereupon, the jury entered the courtroom at 11:01
a.m.)
THE COURT: Let the record reflect that the jury is
back. Mr. Taylor, you may continue with yoﬁr direct, sir.
MR. TAYLOR: Thank you, Your Honor.
DIRECT EXAMINATION BY MR. TAYLOR
Agent Smith, we weré in the kitchen of the house. I
was asking you about -- YOu just looked-through these
pictures, correct?
Yes, sir.
If you need to step down, that’s okay. Can you see the
screen?
Yes.
Tell us what that is in that picture.
Yes, sir. That is the digital scale on the kitchen

table.

How is that significant? How does that involve drugs

at all?

Those who are dealing narcotics usually have scales to

weigh narcotics before selling.

Is there any other reason to have scales?
No, sir. Not to my knowledge.
So as you are going through -- do you remember where —-—

who and where different drugs were found?
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1 A. Yes, sir.
2 Q. Let’s talk about: -- based on what you remember and saw,
3 were any drugs fqundlin the kitchen?
4 A. Yes, sir.
5 Q. Tell us who and where. Just don’t just-say all of
6 thém, but kind of one stép at a time.
7 - A. It was the marijuana found in the cabinet. To my
8 recollection that was found by Sergeant Scott RusS.
9 Also, in the drawer some marijuana and pillé was found
10 by Sergeant Scott Russ.
11 Q. I’11 stop you there. You mgntioned the cabinet.
12 A. Yes, sir.
13 Q. Those look like just boxes in a cabinet to me.
14 A. Yes, sir. If yod direct your attention behind the
15 black box in the far left corner there’s a clear
16 plastic bag with marijuana inside.
17 Q. This is State’s Exhibit 5 I’'m showing you now. Does
18 that appear to be anything different there?
19 A. No, sir.
20 0. Wheré is that located?
.21 A. In the top cabinet.
22 Q. You kind of got on a roll there. You mentioned
23 something about a drawer with narcotics in there.
24 A. Yes, sir.
25 Q. Can you repeat that again?
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A.

It was a kitchen drawer. The drawers that contained

marijuana and also with multicolored pills inside the

drawer.

Did you personally witness those in the actual drawer?

Yes, sir. I did.

Does this look familiar?

Yes, sir.

What is that?

On your right you have a clear bag with marijuana and
on your left you have a clear bag with multi—colorgd
pills.

Are you sure that’s not candy-?

No, sir. That’s not candy.

So, anything else that was found in the kitchen?

No, sir. Not to my knowledge.

Let me refresh your memory with this'picture marked
State’s Exhibit 7.

Yes, sir.

Why is that? So those look like just a bungh of
regular items, hQusehold items.

Well, and you also see in the picturés the potato chip
can had a false bottom. 1Inside that had crack cocaine
in a clear plastic bag.

Which one? You said something about a false —-- Which

one of those pictures?
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1 | A. The potato chip can.
2 Q. Is that the middle one?
3 A. Yes, sir. In the middle between the starch and the
4 cleaning supplies.
5 Q. And you saw that found?
6 A. Yes, sir. |
7 Q. Saw it with your own eyes?
8 A. Yes, sir.
9 Q. Lets stay on that. What’é going on there?
10 A. That’s the potato chip can out of the cabinet with the
11 false bottom. Inside you can see the clear plastic bag
12 with crack cocaine wrapped inside.
13 Q. Is that anything different there?
14 A. No, sir.
15 Q. What’s —--
16 A. That’s the same can with the false bottom, also with
17 the -- you can sée a better pﬁoto of the crack cocaine
18 in a clear plastic bag.
19 Q. That’s very interesting looking crack cocaine. Can you
20 tell us how that’s packaged and set up there?
21 A. We refer to that as a cookie. Crack cocéine cookie.
22 Also on the top you see some of it is broken into
23 little pieces. Normaliy when we see it liké that it’s
24 ready for distribution.
25 Q. Okay. -How is a crack codkié produced? How is that
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made?

To my knowledge you take baking soda, baking pdwder,
you gather utensils and ingredients to add and then you
cook it on the stove and in several hours you have
crack cocaine.

I mean what do you mix? What type of drug do you mix
with the baking soda and all that?

Cocaine. |

Just regular cocaine?

Yes, sir.

Let’s move on. After the.kitchen, where was the next
location searched? |

The bedroom with the bed. On the right bedpost it was
hollow. The top unscrewed and inside the bedpost was
crack cocaine along with marijuana.

Which bedroom was this?

The back far bedroom.

Could you, before we go into what was found in there,
kind of describe how the room was set up?

There was a‘bed facing -- the headboard was up against
the ' wall with the bed facing out toward the door as you

walk in. So once you walk into the room, you see the

mattress and the .covers laying on the bed. You have'é

dresser to the left. Like I said, the bedpost was

hollow.
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So based on what you saw, somebody was living in that
room?

Yes, sir.

.You mentioned just a second ago something about a

bedpost. Do you recognize that?

Yes, sir.

Can you tell the jury what that is?

That’s the bedpost to what we believe to be Mr. Ervin’s
bed and the post is holiow.

You said it was hollow? 1Is this what you’re talking
about, Agent Smith? -

Yes, sir. | |

Okay. Now, who found the drugs in this?

Lieutenant Reeder at the time, now Captain Reeder.

You watched him? You §aw him find it?

Yes, sir. I did.

Okay. What’s inside? What is that?

That’s a black bag and inside that black bag is several
packages of marijuana.

Any other type of drugs?

Yes, sir. Once the bag was gone, crack cocaine was
also inside the bedpost.

So there’s what inside the black bag?

Marijuana.

No other type of drug inside there?
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1 A. No, sir.

2 0. What’s going on here?
That’s what we refer to as an eight bali. Those were
found by Captain Reeder inside the bedpost. Crack
cocaine.
Where was that? ‘Inside? Was that under --
Inside the bedpost.
Was it in the black bag?

No, sir.

THE COURT: Mr. Taylor, just for the record if you

could refer to the exhibits as you show them to him so that
he —---
MR. TAYLOR: I’'m sorry. Yes, sir.
. COURT: The last exhibit was State’s 13.
TAYLOR: Yes, sir.
COURT: Now you’re showing State’s 14.
MR. TAYLOR: This is State’s 14. I apologize, Judge.
THE COURT: Go ahead. ’
Could you téll us what that is, Agent Smith?
Yes, sir. That’s a half a cookie that was also found
_inside the bedpost by Captain Reéder.
I'm going to show you State’s 15. Let me see if I can
zoom in. Tell us what that is.

Yes, sir. That’s a CPW electric bill bearing the name

of Mr. Manuel Ervin at -—_ here in the
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1 County of Greenwood..
2 Q. Where was this féund?
A. That was found inside' the residence.
0. Do you remember which room?
A. I believe the kitchen area. If I’'m not mistaken.
Q. This is marked as State’s Exhibit 16. Aﬁything

different here?

No, sir.

What is it, though, just for the record?

That is the same CPW electricibill bearing'the name of
Mr.. Manuel Ervin, —, here in Greenwood.
OQur final picture, Sﬁate’s Exhibit 17.

That is a Direct TV bill with the name -- bearing the

name of Mr. Manuel Ervin, at the same address, -
B -o:in in Greenwood, South Carolina.
Let’s go back to -- we talked about all the drugs.
Different types of drugs that were found. Who was in
the house, not law enforcement related; Who Was in the
house when you executed the search warrant?

Mr. Ervin and a gentleman, Mr. Bush.

Was Mr. Bush charged at all?

No, sir. He wasﬁ’t.’

Was he a resident, based on your knowledge?

No, sir. He wasn’t.

Do you remember what Mr. Ervin loocked like?
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A.

Q.

Yes, sir.
Could you point him out if he was here today?
Yes, sir. Mr. Ervin is to my left in a black shirt

sitting beside his counsel.

MR. TAYLOR: Judge, may‘the record reflect he pointed to

the defendant?

THE COURT: The record shall so reflect.

Now, we don’t need to get into any statements or
anything like that, but did you witness anybody or hear
anybody give Mr. Ervin his Miranda rights?

Yes, sir. I did.

Who was that?

Captain Reeder.

Now, this is just kind of a general gquestion. All
these types of drugs we talked about, is it common for
just a drug addict or a user to have this much drugs?
No, sir.

Are you sure it wasn’t like, he went to Sam’s, like a
lot of people do with regular food? He went and
stocked up to get a better deal on it and ‘use it for
the whole year?

No, sir.

So based on your experience and training, what type of
person would possesé these type drugs and these

amounts?
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1 A. A narcotics user and dealer. Based on the pictures it
2 was'ready to sell.
Just a couple more things Agent Smith. It inside of a
bag. I'm going to hand this up -—-
MR. TAYLOR: May I approach the witness, Judge?
THE COURT: Please. )
See if yod can tell the jury what that is. You can
take it out of the bag and just look at it.
Yes, sir. This is the potato chip canister that was
found in the cabinet with the false bottom.
Could you show us? (Witness complied.) Now, based on
what you remember has tﬁat been bhanged_or altered in
any way? Is that accurate fo what was found at the
crime scene?
Yes, sir. It is.
MR. TAYLOR: Judge, at this time the State moves to Mark
what’s been marked as Exhibit 22 into evideﬁée
Mé. TAYLOR: Without objection, Your Honor.
THE COURT: Without objection, State’s 22 is in
evidence.
(Whereupcn, State’s Exhibit 22 was moved into
evidence,)
Q. One last thing, Agent Smith. Thank you.for your

patience. 1I’'ll hand up another bag to you.

MR. TAYLOR: May I approach, Your Honor?
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THE COURT: Yes.

Can you tell us -- you can take it out and look at it.
Can you tell the jury after you review it what that is.
Yes. This Was actually seen on photo on:the kitchen
table, the black digital scale that has been placed in
an evidence bag.

If you are a drﬁg dealer, based on your experience and
training, would you -- could you get away with not
having a set of scales? |

No, sir.

What’s the purpose of having scales as a drug dealer?

Narcotics users and drug dealers, as . I said, have

scales as I said to -- once they’re ready to package

and sell they will weigh their narcoticsAfor the
correct amount for distribution. For correct money to
be exchanged.

Based on your recbllection of what you saw at the crime
scene, was any cash found at the scene?

Yeé,'sir. It was. |

Do you remember exactly what amount it was?

No, sir. Not to my recollection without looking at the
feport.

I mean was it -- do you remember though. kind of -- I
mean, was it pocket money? Was it —-

No, sir.
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1 Q. How would you characterize the amount of‘monéy found?
2 - A. More than a normal person would have on their person;
3 MR. TAYLOR: I havé no further questions. Let me grab
4 that from you. Answer any questions Ms. Taylor may have.
5 THE COURT: Ms. Taylor, cross.
6 CROSS EXAMINATION BY MS. TAYLOR:
7 MS. TAYLOR: Thank you, Your Honor.
8 Q. Mr. Smith, bear Qith me for just one second whiie I try.
9 to keep myself semi-organized here. -
10 (Whereupon the attorneys conferred)
11 All right, Mr. Smith. Let’s take it all the way back,
12 all right? Did you personally surveil this address of -
13 — before the search warrart was issued?
14 A. No, ma’am. |
15 Q. To your knowledge did anybody surveil the property?
16 A. No, ma’am. ©Not to my knowledge.
17 Q. Not to your knowledge.
18 A. Not to my knowledge.l That I know of.
19 Q. But it’s poséible?
20 A. It’s possible one did, but I don’t know which ohe.
21 Q. Would it surprise you to know that Captain Reeder, the
22 lead investigator in this éase, did surveil the
23 property for two weeks?
24 A. No, ma’am. It wouldn’t.
25

Q. Okay. And during that. surveillance he was able to
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1 conclude that two individuals were residing in that
.2 house. Would that surprise you?

No, ma’am.
Have yéu ever heard éf the name Brent Ervin before?
Yes, ma’am. I have.
Woﬁld it surprise you to know that the other
individual, aside from Manuel Ervin, that Captain
Reeder observed to be living in that house was Brent
Efvin?

No, ma’am.

Wwhat is your personal knowledge and experience with

Brent Ervin.

I have none.

Would it surprise you if he was known to be a drug
dealer in the community?

That's about all I know.of him that he is a drug
deaier.

So you know Brent Ervin is a drug dealer?

Yes. Yes, ma’am.

Let’s go back. How many éeople weré in the house at
the time the search warrant was executed? You can just
ballpark it. I don’t need an exact nuniber.

Ten plus.

Some more than 107

Yes, ma’am.
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Q.

Okay. And how many rooms total did you say were in the
house?

Two'bedrooms.

Two bedrooms, but then there is a kitchen, a living
room --—

Yes.

So five about?

Yes. An estimate.

Okay five rooms. And how long did it take for y’all to
—— for all these people to come in and accurately and
correctly, you know, categorize all the evidence found?
éuch as? ' .

How long were y’all there the whole day?

How long were we there?

Yeah.

Approximately an hour or more.

So only about an hour?

Yes.

To go through everything.

Yes, ma’am.

Okay. Like I said, Qho was the lead investigator in
this case?

At the time of the search warrant it was Lieutenant
Reeder, but Captain Reeder now.

So he’s been promoted since?
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A.

Q.

Yes, ma’am.
Okay. And who drafted the incident report?

Captain Reeder.

And an incident report is just a brief .—- that’s like a

timeline of what happené,when y"all are cbnducting or
executing the search-warrant; correct?

Yes, ma’am.

Okay.. Is that person currently in the courtroom today?
No, ma’am. He’s not.

So the person that was the lead investigator and
drafted the incident report is not here anywhere in the
courtroom?

No, ma’am.

Okay. Let’s go back just a little bit. What exactly

" were you doing as this was -- as everything was taking

pléce? Did you personaliy find any drugs yourself?
No, ma’am. I did not find -—- I took the pictures of
the things that was found.

You took the piétures of what was founé?

Yes, ma’am.

Okay. - So are you telling me that you were in every
room while drugs were being found?

No. What the protocol we have when an agent finds

drugs they alert th=z guy that’s doing the evidence and

along with me I go take the pictures then that’s when
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the evidence technician takes control of the narcotics
thét has been found by the individual agent.

Okay. So you didn’t personally find any drugs in that
house?

No, ma’am.

Do you know who did?

Not without looking at the incident report. Like I
5ust stated earlier, like the bedpost, Lieutenant
Reeder found‘that. In the cabinet, Sergeant Scott Russ’
fouhd that.

Right. That’s what I was gétting to the next. You
stated just a minute ago that Russ was the officer that
found the candy looking pills; is that correct?

To my knowledge, yes.

I'm going to hand you something just réal quick and I
want you to take a look o?er it. I think I can get you
to the'exact place you need to be right hére on the
back highlighted in orange. |

Officer the Budreéu.

Okay so just to 5e clear, who found the pills?

Officer Budreau. '

Not Sergeant Russ?

Yeah to my knowledge. Beiﬁg honest. To my knowledge.
No, I understand. You didn’t draft the incident report

and you weren’t the lead investigator, but Sergeant
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Russ did not find those pills? Correct?

No, ma’am. That’s correct.

It was the K-9 officer with his canine?

That’s co;rect.

And to your knowlédge, how did he find those pills?

How did he -- |

Did the drug dog alerf?

To my knowledge —— I'm not trained in --

No, no, no. I’'m not going'to ask you anything specific
about that, don’t worry. But the dog alerted and
that’s how they found the pills:; correét?

To my knowledge. Yes, ma’am.

Isn’t it true that the dog did a cursory sweep of the

entirevhouse and did not alert to any drugs in the

bedroom?
According to the incident report. Yes, ma’am.

So Lieutenant Reeder comes in and is able to find these

drugs despite the fact that a drug trained dog did not?

"I can’t -- he found it in the bedpost. I cannot speak

of his experience.

Okay, but he found it after the drug dog came in, did a

sweep, and didn’t alert?

Yes, to my knowledge.

That’s-all I'm asking you to testify to is to your

knowledge. 1I'm going to show you a couple of pictures
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.1 and, likeiI said,'I apologize. I'm trying to keep
2 everything straiéht here. Isn’t it true that while
3 y’all were conducting a search of this residence you
' 4 found documents that had both Manuel Ervin as well as
5 Brent Ervin’s name on it; correct?
6 The documents that I took pictureé of just only beared
7 the name of Maunwell.
8 But your investigation ;—Athey found docuﬁents that had
9 both Brent Ervin and Maunwell Ervin’s name on them?
10 Yes, ma’am. |
11 Okay. I'm going to show you a picture that’s in
12 Staﬁe’s evidence. Just look at it and tell me what you
13 take that to be. Did you take that picture?
14 No, ma’am. According to this picture it’s a State
15 Farm, maybe a insurance bill, bearing the names of
16 Maunwell Ervin and ---—
17 And what’s the address that is addressed to?
18 — here in Greenv&ood, So‘uth
19 Carolina. '
20 Okay, so that is not —', co.rrect?
21 No, ma’am
22 I'm going to show.you a couple more things and these
23 are just -- you can look right here. You can look
24 through all of them if you want.
.25

203

MR. TAYLOR: Just for ID purposes?
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1 MS. TAYLOR: Yeah.

2 .z What is the address listed on all four of those arrest
warrants?
]
Again, not _ correct?
No, mafam.
Okay. Give me just one second. Okay, let’s go to the
bedroom. Okay. You said that there were a bunch of
‘clothes in the bedroom.
Which bedroom?
Okay, were there clothes in both bedrooms?
It was clothes in both bedrooms.
Okay. Let’s go to the bedroom you found the drugs in.
You said there were clothes on the floor. How did
y’all know that that was Maunwell’s bedroom? -
After he wés Mirandized, Captain Reeder, after he found
drugs,-asked whose rcom it was and Mr. Ervin —-—-

I’'m going to stop you right there.

- THE: COURT: We can’t get into that quite yet. Go

v aheéd.
MS. TAYLOR: Okay. Your Honor, may we havé a moment to
approaéh?
THE COURT: Sure. Come on up.
(Whereupon a bench conference was held out of the

.

hearing of the jury)
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THE COURT: Ladies and gentlemen, I’m going to have to
ask you to step back for a second into the jury room. Don’t
talk about the case. 1I'1l let you know when you can come
back out. Thank you very much.

(Whereupon the jury exited the courtroom.)

THE COURT: The record should refiecf that the jury is
out. Ms. Taylor basically.had interposed an objection at
the bench that the testimony that was just elicited about it
being Maunwell Ervin’s bedroom that was not part of the
incident report and she had not been informgd of that in
discovery prior to tﬁis or thefsubsequent triai. I'm trying

to recall exactly what did the -- Ms. Taylor, why don’t you

rask the witness a few more questions just so that I can get

clear on what statement is that he says Mr. Ervin made

- because I tried to cut him off when he started talking about

Mr. Ervin taking responsibility for the drugs as'opposed to
his brother and then you asked him a question about the
bedroom.

MS.XTAYLOR: Right, and I could go back to that. I, of
course, was not expecting that his response would be —-
because in the previéus trial I had to get intc the DNA
questions. Did you DNA test aﬁything? Did you fingerprint
anything? So how did ‘you know it was his bedroom? At no
point did they ever say, “Because he told me-so.” So that

is essentially -~ I was asking -- going to the road of did
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you DNA test anything; Did you fingerprint anything? How
do you know? And I actually even have a picture that was
found in that room, a dry-cleaning receipt, that has Brent
Ervin’siname on it. So I had absolutely no intention -- and
Your Honﬁr, under Rule.five of disclosure in crimiﬁal cases,
the state is required to disclose all statements made by the
defendant, written Qf recorded, and not doiég SO is grounds
for a mistrial.

THE‘COURT: Let me get clarification on this real quick.
Mr. Smith, you said that the question was related to the
bedroom --

WITNESS: Yes, sir.

THE COURT: Again, hqw‘did law enforcement determine
that that was the defendant’s bedroom? .

WITNESS: After Capt._Reeder found the drugs in the
bedpost, he asked Mr. Ervin - just ask - - he asked the
questioﬁ whose bedroom -- again it was two genflemen in the -
home at the time and Mr. Ervin said that was his bedroom.

THE COURT: Ail right. Solicitor, do you want to speak
to this?

MR. TAYLOR: Judge, I did know about it. We didn’t. open

the der} the defense-did. I don’t know if it even

- exculpatory at this point. We don’t have control of it. Of

course we would’ve turned out over. We weren’t going to

introduce it. I didn’t even know that happened. It’s not
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in,the'report. He’s basing this on his personal knowledge.
Again, the defense asked the question, “Well, how do you
know it’s his room.” Well, he said it was his room.

MS. TAYLOR: Your Honor, if law enforcement had
knowledge, they have a duty to disclose that statement to
me. It is exculpatory evidence clearly.

MR. TAYLOR: I guees the bottom line is, Judge, it’s not
in the report whieh we know. He’s got documents all over
the house. The rental agreement is ir his name. I don’t
know if they thought that Qasn’t a big deal because in their
mind there thinking it’s definitely his room. That's all I
cae -— I mean, I don’'t knew what else to say, Judge. I
think they opened the door.

MS. TAYLOR: There’s also documents with Brent Ervin’s
name throughout the room. I mean} just saying that he made
a statement that I’ve.never even remotely ceme close to
getting any kind of discovery regarding is grounds for a
mistrial on that.

THE COURT: With regard to the two separate issues that

we’ve got first it’s alleged that it is a Rule five Brady

violation or a Rule five violation rather. In that the

defense was not informed of the statement. Based upon the
previous trial, I do not recall anyone stating that the
defendant took responsibility, or took -- what I do recall

from the previous trial is that the defendant said that the
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drugs belonged ﬁo him and not his brother.

MS. TAYLOR: No, Your Honor. Sorry, just to correct
you. He said —-- |

THE COURT: Or words to that effect.

MS. TAYLOR: Benoit Bush, not his.brother,vwas there
when they'executed the search warrant.

THE, COURT: He’s got nothing to do with it.

MS. TAYLOR: And he said he had nothing to do with it
which they are taking as an admission.

THE COﬁRT: correct. Which you dispute. I understand..
At the previous trial there was no testimony, however, about
the defendant affirmafively stating that that . was in fact
his bedroom. Now, I have to consider that in light of the
fact that admittedly, Ms. Taylor, you asked somewhat of an
open-ended gquestion and I cannot recall at the first trial

if that question was posed,. so naturally it would not be

unusual for a witness in the subsequent trial to answer a

question that wasn’t asked of them in the first trial. And .
that answer would certainly come as a surprise.

At.the same time, if iaw enfOrcehent w;s aware that the
defendant claimed responsibiliﬁy, or claimed ownership, or

dominion and control over that back bedroom, affirmatively

stating that it was his back bedroom, I feel like that’s

something that should’ve been turned over to the defense.

This witness obviously did not author the incident report
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Mr. Reeded did. Mr. Reeder is the one that gave the Miranda
rights. He’s the one that took the Statement from the
defendant, and of course he has yet to testify.

MS. TAYLOR: Your Homnor, if it helps, I have that

- portion of the transcript from the previous trial where

Reeder was asked specifically how he knew this was Maunwell
Ervin’s room and he responded,‘“Yes, I assuﬁed that it was.ﬁ

THE COURT: Okay, what page on the transcript?

MS. TAYLOR: It’s page 141 is where it begins. On line
22. It goes over to 142, The questions sequentialiy
follow.

THE COURT: May I see‘fhat portion of the transcript
please?

MS.  TAYLOR: Yes.

THE COURT: Ms. Taylor is correct in that the transcript

reflects what she says it reflects. With regard to the

motion for a mistrial there are basically four elements that
the court has to conSider. First, the character of thé
testimony involved in this case. In this case the witness
has testified that Mr. Ervin said thét that was his bedroom.
Again, Qe are referring to the bedroom presumably where the
cocaine was found in the bedpost.

I also have to consider the circumstances under which
that testimony was elicited. And again, this was testimony

elicited by an open‘question from the defense and certainly
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| I would not be faulting her because she had no reason to

2 ékpect this witness to say what he said. She was expecting
it to go down the road like we'didvin the first trial
talking about fingerprinting or DNA testing.of the items
that were actually in the room. But at the séme time it
was. .Thé circumstanceé are different in that the defendant
was the one that elicited this testimony.

The nature of the case is also sﬁmething.I have to

coﬁsider. This is, based ﬁpon which side you believe,

. either an actual or constructive possession type of a case.
_We have testimony that twb people were at the house, so I
would argue that it’s probably more of a constructive
possession type of the case. And I have to .take intb
account other testimony in the case. Those are the four
things that I have to consider in ruiing on a-motion for a
mistrial. The other testimony in the case, I am familiar
with it from the first trial, and the defendant in that
trial supposedly told Mr.- Reeder, “My brother has got
nothing to do with the drugs that you found.” Or words to
that effect. I can certainly see how somebody might take
thét as the defendant taking primary responsibility for the
drugs or taking sole responsibility for the drugs. It is a
étatement, however, that is open to a number of differeﬁt
interpretations.

Based on everything considered I think that a mistrial
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is unnecessary, however. I believe that I can offer a
curative instruction to the jury instructing them to
disregafd that last portibn of the witness’s testimony as
simply being improper. It is, of course, improper at this
junction because we. are dealing with a focused.custodial
interrogation of the defendant. Miranda rights were read
and we have not had testimony about that at this juncture by
the person who read those rights so I’1l1 be offering a
curative instruction to the jury instructing them to
disregard that last response from the witness. That’sbmy
ruling.

- MR. TAYLOR: Thank you judge. Just one —---

THE COURT: Yes, sir.’

MR. TAYLOR: Would you leave it open to the state to
recall Agent Smith after Aéent Reeder testifies just to
clear up some of this?

THE-COURT: I refﬁse to interfere in any way whatsoever
in the manner in which any lawyer tries fheir case.

MR. TAYLOR: Thank you, Your Honor. ‘

THE COURT: Let’s have fhe jury back out, please.

(Whereupon the jury entered the courtroom.)

:THE COURT: Let the record reflect that the jury is
back and seated. Ladies and gentlemen of the jury, the last
question that was asked of the witness that is testifying

right now, Mr. Smith, elicited an answer which was improper_
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1 under the rules of evidence. The answer related to the

2 ; defendant supposedly saying that the bedroom was his, and
because that answer was improper, you need to strike that
from your memory. You must expunge any recollection of that
answer from your memory and you cannot discuss it in any way
in the jury room when you are deliberating this case because
it wasn’t improper question under the law. It was an

improper response to the question that was answered (sic)

and it’s no one’s fault but I'm just saying to you that you

cannot consider that in any way in your deliberations in

this particular case. Ms. Taylor, you may continue, ma’am.

MS. TAYLOR: Thank you, Your Honor.‘

CROSS EXAMINATION BY MS. TAYLOR
Okay, Sergeant Smith'—— is it Sergeant? I apologize.
Agent. )
Agent Smith. Okay. Back:to that back bedroom. You
found clothes and things that were there, correct?
Yes.
And y’all didn’t do any kind of DNA testing on thoee
clothes to determine who theybbelonged to?
No.
Did you take any fingerprints of anything‘in thet room?
No.-
I'm going to show you one other picture real quick.

This is for identification only. -
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| 1 A, In the picture it appears to be a receipt from a dry

2 cleaning company.

3 Q. And whose name is on the receipt?

4 A. B. Ervin.

5 Q. That presumably would be Brent Ervin; correct?

6 A. Yes.

7 Q. And that was found in that same bedroom; correct?

8 A. To my knowledge.

9 Q. So did you ask Bren* Ervin any questions regarding this
10 _ investigation?

11 A. Brent Ervin? -

12 Q. Uh—huh; Brent Ervin.

13 A. No, ma’am.

14 Q. The dry cleaning receipt. No? You didn’t ask him any?
15 A. No. |

16 Q. Okay. Did anyone elée, that you know of, question him
17 in any regards to this case?

18 A. Not that I know of.

19 Q. No. Is it typical that if you know.someone is living
20 in that house and you know they are a drug dealer to
.21 not ask them any questions? i

22 A. No, it’s not typical if‘they can be located. They’d be
23 questioned.

24 Q. So he couldn’t be located?

25 A.

To my —— I didn’t -- to my knowledge I don’t know where
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he was that evening.

But you didn’t look for him or do any kind of follow-up
to see where he is now?

No. I didn’t.

Okay. Would it surprise you to know that he’s ’
currently residing in a Georgia pen;tentiary?

No, ma’am. ' -

Okay. -All right. Let’s get to -- All right. Mr.
Taylor asked you about the money that was found and you
stated that it was an abﬁormally large quantity.

I said it’s not an amount that an ordinary person would
cafry on their person.-

Okay, I'm sorry. Not an amount ;hat, like, a normal
person would have walking around?

Noﬂ

Okay. Do you reéali‘how much money it was? Wés it
1,000?

Not to my knowledge. No ma’am.

Okay. I'm sorry to keep doing this, but I'm going to

show you something else.

$200.

$200. And it’s your testimony that that’s an
unreasonable amount for one individual to be carrying
around?

Yes.
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Q.

>

0 > 0O

In your past experience, and you’ve dealt with a lot of
drug cases over the years, right?
Yes.

Over your three years with the Greenwood unit?

Yes.

- How much money to drug dealers typically carry on them?

Is it more than $200?
The ones I've come in contact with usually have at
least about a $150 on their person.

At least 150? What would you say the street value was

of the drugs y'all confiscated this day?

1,600 or more.

A thousand or more?

Way over 1,000.

Way over a thousand. So 200 is it really outrageous
of an amount for a person to have on them if they’ve
got thousands of dollars in drug inventory that they’re
doing.

No, ma’am.

Okay. Let’s go to those candy colored pills again. In

the incident report, it states that 21 pills were

seized from the residence; is that correct?

To my knowledge. I did not count them.
Okay. I can =- we can do this all day. -I'm just ---

Yes, ma’am. Twenty-cne. Approximately 21 pills.
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1 0. So of those 21 pills, isn’t it correct that only 14
2 actually made their way back_fo the lab to be tested?

I have no knowledge of that.

MS. TAYLOR: Okay. Pardon me. I beg the Cburt’s
indulgence for one second, Your Honor.

MR. TAYLOR: judge, this to me sounds more like a SLED
analyst question about how much he had and all that. He’s
not the one who packaged them or anything like that.

MS. TAYLOR: We're going to chain.

THE COURT: I understand. She can ask him questions
reiated to what he observed, et cetera, and we’ll deal with
issues involving chain at a later point. Go ahead, Ms.
Taylor.

0. Now, what you have in your hand is a copy of the lab
results of all the drugs that were tested.

MR. TAYLOR: Judge,‘objection. That’s héarsay at this

time. JIt’s not into evidénce.

MS.. TAYLOR: I’m not going to ask him to testify -

MR. TAYLOR: Even for identification. Reading it off to
the ——-

THE COURT: What question do yéu intend to ask?

MS. TAYLOR: I just wantbhim to tell me how many piils
were on there.

THE COURT: I would sustain the State’s objection with

regard to that question. You can ask him, according to his
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1 recollection, how many were seized from the house and then
2 you can address that with the analyst who wiil testify
3 later.

4 MS. TAYLOR: Thank you, Your Honor.

5 Q. Okay. So it would it surprise you to know that 14

6 pills made it? |

7 A. Yes, it would éurprise me.

8 Q. It would?

9 A. If 21 pills were taken so I'm assuming that 21 pills
10 were sent to SLED.

11 Q. And in the course of your three years with the

12 Greenwood County Sheriff’s Office, has there ever been
13 an occasion where y’ail may have lost evidence in the
14 past?

15 A. No, ma’am.
16 Q. Never? ,

17 A. Not to my knowledge. Not while I’ve been in the drug
18 unit. |

19 Q. Right. Okay. All right thank you, Agent Smith. No
20 further questions at this time.

21 THE COURT: Redirect?

22 MR. TAYLOR: judge, before we go into that there’s

23 something we need to talk.to you about out of the preéence
24 of the jury.

25 THE,COURT: Approach real quick place.
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(Whereupon, a behch conference was held out of the
hearing of the jury)

THE COURT: I'm sorry. I’ve gdt to do this again to
y'all. Y’all go back‘tﬁere. bon’t talk about the case yet.
We need to put this on the record. Thank you.

(Whereupon the jury exited the courtroom.)

THE COURT: The jury is out. Mr. Taylor, when he

approached the bench, and I think we touched on this dﬁring

the last trial there was fésﬁimony in this case about the
defendaﬁt’s brother and how he is a known drug dealer or he
has been involved with narcotics before and he’s .currently
in prison in Georgia and essentially the_state is seeking to
do what at this point Mr.-Taylor?

MR. TAYLOR: Judge, it’s the state’s position that.
third-party guilt has opened the door. They’re talking all
about the other Mr. Ervin, Brent Ervin's reputation. A drug
dealer. ' He’s in prison. He was living there and the state
believes it’s open the door to talk about his character to
basically counter that argument.

THE COURT:>My understanding is under the rules he would
have to have put his character in issue by taking the stand.
Aﬁ_I incorrect? Can you point me to a case on point, sir?

MR. TAYLOR: Judge, not offhand, Judée.“I don’t know
one off the top of my head. I know kind of where you’re

leaning towards in ruling. It would be the same as last
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1 | time, but just something -- again I wanted to point that out
2 to the court. TIf it continues we would obviously renew this
3 motion.

4 THE COURT: ‘Ms. Taylor, your position —

5 MS. TAYLCR: Your Honor ---

6 THE COURT: —-- with regard to that?

7 MS. TAYLOR: Sorry to interrupt. Essentially it’s the

8 same as last time. I see no assertion that these were Brent
9 Ervin’s drugs. I’m attacking the credibility of the

10 investigation that took place. I believe what they’re

11 trying to do is make a Lyle motion as they did last time

12 which Your Honor denied. Even if you find this to come

13 under the realm of lack of mistaken identity'it‘still has to
14 pass 403 which is going to be incredibly prejuaicial to my
15 client to have his past criminal history made present to the
16 jury when he doesn’t even take a seat on the witness stand.
17 I'm not attacking -- I’'m not saying these are his drugs. I
18 don’t intend to introduce any kind of evidence for any
19 statement or any proof tnat they belong to Brent Ervin. T
20 just think it’s fair that the jury understandé that this

21 person was never questioned. I think that’s a legitimate

22 thing to present to them. It definitely raises reasonable
23 doubt.

24 THE COURT: I see the Solicitor reviewing the law. I’1l1
25

give you a few more moments to look through that and see if
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1 you can locate anything, Solicitor, that would authorize the
2 court to do what you’re suggesting.

SOLICITOR STUMBO: YpUr Honor, I don’t want to step out
of turn. I didn’t stand up before because I know Mr. Taylor
is examining this witness. Just as a matter of .law here I
think Ms. Taylor is correct here, more less than offering
reputation evidence at this point. I think because of the
cross examination that under 404B this is more of a Lyle
situation now for lack of mistake or accident. In other
words, the mistake or accident that she is trying to assert
here through her cross examination is oh, you got the wrong
guy. .This is a mistake. You arrested my guy but you really
made a mistake. It’s the other guy. I think that what

we’re doing is offering this under 404B to show a lack of

mistake on the part of law enforcement. So I think that’s

the more appropriate argument under 404B. 1’11 site it for

the court, “Evidence of other crimes, wrongs, or acts is not

admisable to prove the character of a person in order to

show action in conformity therewith. It may, deever, be
admissable to show -- and we’re very familiar with the Lyle
exceptions here in 404B tb show motive, identity, common
scheme of plan, the absence of mistake or accident or
inﬁent. I think Ms. Taylof’s line of questioning here as to
Brent Ervin, who was nowhére to be found the night of this

incident -- One, I do think we’re going down a road of
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possibly a third-party guilt, inadmissable third-party gquilt
evidence -- although at this point it’s in. She’s already
asked the question and we didn’t object at the time, and I
understand that.

THE COURT: Correct.

SOLICITOR STUMBO: But under 404B I.do think we have a
good faith argument here that based on her line of question
ana opening the door to her client’s prior history as a drug
dealer, in terms of to proving lack of mistake or acts of
the Drug Enforcement Unit. Your Honor, I do not have a case
on point. I don’t know that this situation has ever been --
I think we kind of danced around this issue the last time we
tried this case, to some extent, and I made the same
argument. I believe Your‘Honor denied my argument. Which
is fine. I respect the court’s ruling. But I think here
we’re dealing with the same issue. Essentially, the jury is
left with an open questioh here. This guy that’s not even
around on the night of the incident. And I think, there
again, they’re asserting that there is a mistake or accident
here and who do they pin these drugs on. I think under 404B
that’s -- I don’t think there’s many cases out there on lack
of or ébsence of mistake or accident. I can’t remember
reading many, Your Honor. Most of the Lyle cases deal with
common scheme of plan, obviously. 'Sé ﬁhere again I don’t

know if we have a lot of guidance from our appealate courts
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1 on this issue, however, we do believe under the rules that

2 it would be admissable to ask questions about this
defendant’s prior drug activity.

MS. TAYLOR: Your Honor, just very briefly.

THE COURT: Sure, if you want to. Go ahead.

MS. TAYLOR: I don’t believe that at any point I’ve
actually opened the door to my client’s or eluded to‘him
being a drug dealef. The only reason I have this evidence
that Brent Ervin was living there is from the affidavit fhat
was taken by Jarvis Reeder when he was drafting up his
affidavit to get the search warrant. So everything that I
have is police knowledge and was provided to me'in.their
reports. Secondly -- I just briefly lost my train of
thought. Give me one second.

SOLICITOR STUMBO: You; Honor, just in brief response.
She hasn’t raised any Question to her client’s reputation as
being a drug dealer obviously. She’s a fine lawyer. I
wouldn’t expect her to do that. But she'specifically asked
Agent Smith twice about this Brent Ervin who doesn’t,
according to anything that we.have here, reside in this
house; Wasn’t present that night. Does hé have a
reputation for being a drug dealer. For no other purpose
than to shift blame to him. There agaih, I don’t know if
there’s a sufficient basis to do that, one. But we didn’t

object to it. It’s in front of this jury now. I think that
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under 404B we can ---
MS. TAYLOR: Your Honor ---
SOLICITOR STUMBO: --- go down that road.
MS. TAYLOR: I apologize for interrubting you, Solicitor

Stumbo. Essentially, when they say he wasn’t present that

night -- and it is in the search warrant affidavit by Jarvis

Reeder that both individuals appeared to be living there.

He got tips that both individuals were selling drugs.

That’s also in the affidavit. So again, he wasn’t present
at the time they executed the search warrant. I mean, as we
all know they don’t call ahead and find out if all the drug
dealers are going to be‘in'thé‘house before they break in
and look for the drugs. But to their own testimony in
affidavits they submitted in support of getting a search
warrant it clearly states both individuals weré living
there. Both individuals were suspected of doing drug
activity. The tipster gave an anonymous tip regarding both
individuals. So if Brent Ervin is in this case‘it's because
they put him here. Not me, Your Honor.

THE COURT: Ms. Taylor, I would tend to agree with youf
assessment of the situation. Solicitor, as you’ re well
aware this is not an uncommbn'defense. It would be very
unusual, in fact, for the defense to fail to point out
problems or holes or issues with the state’s case in chief.

Clearly that’s Ms. Taylor’s obligation to do. 'I am unaware
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of any authority that would allow me to do what you are
suggestihg I do absent the defendant taking the stand or

some other circumstances. Even if he were to take the stand

and place his credibility into issue by takihg the stand I

would still be very hesitant to allow the line of
questioning you’re proposing at this juncture.

I understand your concerns. I don’t know legally that
there’s any way for the coﬁft to permit what you’re

requesting, because under a 403 analysis and certainly 404B

- is subject to 403 - but just even under rule 404 the reason

for it is you don’t want testimony coming in that John Smith
is a bad-guy and therefore he was a bad guy on this

occasion. That’s what Lyle -- that’s the principal holding

in Lyle. The exceptions to Lyle are exactly that, the

exceptions. But typically you don’t want this type of
evidence admitted just béCause it is so prejudicial.

As this stage of the proceedings I can definitevly say
that the predjudicial effect of this evidence would outweigh

the probative value of it. Ms. Taylor’s points are well

taken about both individuals being suspects, both

individuals being referenced by the tipster, both
individuals being mentioned by Mr. Reeder. It is what it is
and the jury will have to do what they will do with it. I'm
not going to cause an automatic reversal in this case by>

following the path you’ re suggesting.
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1 SOLICITOR STUMBO: Your Honor, just to make clear, I
2 know we suggested Rule 405. That’s not my aréument.
3 THE COURT: I thought 404 was.
4 SOLICITOR STUMBO; It was under 404B, mistake or
5 accident. And then ob&iously, Your Honor, say undgr 403
6 it’s more predjudicial aﬁd probative -
7 | THE COURT: Correct.
8 SOLICITOR STUMBO: -- even if my argument under 404B
9 had legitimacy? Is that Your Honor’s ruling under 4032
10 | THE COURT: That is The-Court’s holding. If I mentioned
11 405 that was my error.- I do understand that you’re under
12 404.
13 SOLICITOR STUMBO: Because you mentioned him téking the
14 stand, and I think under 405 you’re absolutely correct.
15 . THE COURT: I didn’t mean to conflate tﬁe two, but yeah.

16 That’s a different animal. That hasn’t happened yet. It
17 didn’t happen in the first trial. I’ve got nolidea if it
18 will happen in this trial. If.it does, we’ll revisit that
19  issue before you begin your cfoss} ~If it doesn’t, we’re
20 - where we were last time. Let’s have the jury back out,

21 please.

22 (Whefeupon the jury entered the courtroom.)
23 MR. TAYLOR: Very briefly, Your Honor.
24 THE COURT: Yes, sir. Redirect.

25 RE-DIRECT EXAMINATION BY MR. TAYLOR:
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1 Q. The name Brent or Brent Ervin keeps coming up. Are you
2 familiar with that person?

A. . Yes, sir.
Q. Does he have any type of relationship to the defendant?
A. I believe they are cousins.
Just to clarify, how many beds or even mattresées or
anything were set.up_in the house?
One.
One? Okay. Based on what you saw and observed that
night when y’all did the search warrant, did you see
any officers or anybody else tamper with, add, or
subtract from the illegal narcotics that.were found
that night?
No, sir.
Have you e&er heard of that? Do y’all tamper with
stuff?
No, sir.
MR. TAYLOR: I have nbvfurther guestions.
MS. TAYLCR: Just one, Your Honor.
RE-CROSS EXAMINATION BY MS. TAYLOR:
Agent Smith, just one follow up question. Isn’t it
true that in the affidavit used to get the search
warrant it states that Brent Ervin resides iﬁ that
house - |

MR. TAYLOR: Judge, objection. We didn’t bring that up
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in our redirect and that’s going to the other stuff.

THE COURT: I think you’ve already touched on this in
your cross of the witness.

MS. TAYLOR: Okay.

THE COURT: I assume that this isvin response to their
question, however, about Brent Ervin and his relationship?

MS. TAYLOR: Yes, sir,' Your Honor. |

THE COURT: Go ahead.

MS. TAYLOR:

Q. ‘Isn’t it true that in the affidavit ﬁsed to obtain the
search warrant it states. that both Brent Ervin and Manuel
Ervin lived in that house and Brent Ervin also had drug
connections or drug ties?

A. Yes, ma’am.

Q. Thank you. No further questions.

THE COURT: Re-redirect?

MR. TAYLOR: No furthgr questions, Your Honor.

THE COURT: Mr. Smith, you may step down. No objection
to excusing the witness at this particular point in time
subject to recall? Hearing none, you’'re free to go but
you’ll remain under subpoena. Okay, Mr. émith?

WITNESS: Yes. |

THE COURT: Thank you, sir. Solicitor, call your next
witness, please.

SOLICITOR STUMBO: Your Honor, the State calls Dyer




DYER ARCHIBALD-DIRECT EXAMINATION

1
2

Archibald to the stand.

DYER ARCHIBALD, having first been duly sworn, testified

as follows:

o

0O

Q.
A.
Q.
A.
Q. -
A.
Q.
A.
Q.
A.

DIRECT EXAMINATION BY SOLICITOR STUMBO:

Mr. Archibald, how are you doing this morning?

Good, and you?

I'm assuming by that uniform you’'re wearing you work
with the City of Greenwood?

I do.

For the Police Department?

Yes, sir.

What’s your rank there?

Senior Master Patrolman.

So right now you’ re oﬁ‘the road?

Yes, sir.

How long have you been back on the road?

Probably nine month. Eight months now.

Before you did that, where were you assigned?
Narcotics division.

You say the narcotics division. The Drug Enforcement
Unit; What is that?'

It"s a unit compriéed of city and county officerS-thatl
enforce and investigate narcotics crimes.

So would it be fair to say that it’s a collaboration

between the city police department and the county
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sheriff’s department to investigate drug crime?

Yes, sir.

As part of that agreement, does that convey you as a
city officer jurisdiction out in the county?

It does.

So in other words you can go out of the city limits and
help the county officers investigate a drug case?

Yes, sir.

How long were you with the Drug Enforcement Unit?
Approximately two years. Maybe just shy of two years.
Were you in the cburtroom when Agent Smith testified
here a little while ago?

I was.

Did you work cases with him?

Yes, I did.

How long have you beed‘in law enforcement total?

A little over five years.

Sergeant Archibald, in those five years.how many cases
have you responded to or investigated?

Hundreds.

Oﬂe of those hundreds éf cases when you were with the
Drug Enforcement Unit, was it involving Manuel Er&in?
It was.

Where did that take place? Do you remember?

On Lawson Street near Lander University.
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"1
2

Q.

I'm going to refer you to what’s in evidence right now
as State’s Exhibit nuﬁber 1. Does that look familiar
to you in your tfaining and experience with the city?
Yes.

Lawson Street on this map is where in relation to
Lander?

It’s right here. Lander is back this way. The
president’s house. The library.

If you could -- I'm sorry. I didn’t mean to cut you
off:

Right over here is the new dorms that they.built
recently. That’s about it.

Did y'all respond to a location that night on Lawson
Street? |

We did.

Where is that?

Right here.

Right there where that “X” is across the street from
the president’s house?

That’s right.

You’re standing on the front porch of [ NGB
Street. How close are you to the president’s house?
Fifty feet across the street.

How about the library?

The same.
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Did you participate in the execution of a search
warrant at that residence that night?

I did.

That was on December 9 of-lasﬁ year?

Zes, sir.

Excuse me, not last year, 2010. I mis-stated thé date
the£e. Now, what was yoﬁr role the night that -- how
many peoplé were involved that night? Did y’all have
multiple agents that night?

Yes., Seven to ten, not including the SWAT as entry
team. |

So SWAT goes in first for what purpose?

To secure the residence for personnel. Not for any
evidence. They jusf secure the reéidence. Once
everybody is secured inside they turn it over to us.
Was that for officer safety? |

Yes.

Were you part of SWAT that night?

No, sir. |

Okay, what was -yo.u.r role with the DEU that night at .
M-

I was collecting evidence.

Is there one person when y’all go on a search warrant
that handles all the evidence? |

Not really. There’s -
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1 Q. Let me re-ask that question. 1Is there one person who
2 éolledts the evidence for submissioﬁ?
Yes. Yes.
Was that your role that night?
Yes. |
Now, during the éxecution of tﬁis search warrant, were
you in multiple rooms of this house?
I was not. I was in one room, the kitchen.
Ckay. When you got to_thé kitchen was there marijuana
in that kitchen?
It was.
I'm going tc hand you what'’s been marked for
identification purposes only at this point as State’s
Exhibit number 25.
MS. TAYLOR: Without objection, Your Honor.
THE GOURT: Without objection to State’s 25, State’s 25
is in evidence. |
Q. Can you take a look at that bag, Sergeant Archibald?
If I may approach the witness, Ydur Honor.
THE COURT: Please.
Q. Now, on this bag is a sﬁicker. Does that your name on
it anywhere?
A. It does. On the bottom.
Q. So is this bag what you bagged the evidence in that

night?
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1 A. That’s right.
2 Q. There’s multiple bags on the inside of this larger bag
3 and there’s some writing on the front of that.
4 A That’s right. |
5 Q. Is that your writing?
6 A. That is.
7‘ Q.. So your role that night was to take the evidence where
8 it lay in the house, bag it, and write on those bags
9 where it was found in the house; correct?
10 A. Thaf's right.
11 Q. For example, on this first bag, what was your writing
12 on that first bag?
13 A. I can’t really see it, but clear plastic bags with a
14 greenlike substanée and was found by Scott Russ in the
15 kitchen cabinet.
16 Q. So after Agent Russ with the DEU or other agents in the
17 - house here, this was Agent Russ, locates the evidence,
18 you’re the one that goes and puts it in this bag here?
19 A. They bring it to me after its photographed where it
20 sits. They photogréph it and then they bring it to me
21 and I document it on the search warrant.
.22 Q. Okay. Now, did Agent Russ, who found some of this
23 marijuana in the kitchen, did he add anything‘to it to
24 your knowledge?
25 - A. No.
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1
2

3

Q.

A.

Did you observe him take anything out of these bags?
No, sir. |

So the bags stayed clOsed and were given to you to put
in this largerlbag for evidence; co;rect?

That’s right.

Do &ou have any knoﬁledge that these items were
tampered with in any way before you bagged it to put it
into evidence?

I do not.

I'm going to hand‘you what’s already in evidence as
State’s Exhibit 25. Does that look like a couple of
the bags of marijuana that ended up in that larger bag
that night?

It is.

So what we see in State’s 5 is put by you intg this
larger bag which is now marked as State’s 257

That’s right.

Did you tamper with it in any way before you put,it in
there? |

No.

Add to it?

No. I did not.

Did you take away anytﬁing from it?

No, sir. |

I'm going to hand you what’s been marked for ID




232

235

DYER ARCHIBALD-DIRECT EXAMINATION 133

1
2

10
11
12

13

14

15
16
17
18
19

20

21
22
23
24

25

O

2

(@]

Hqooo B 0

purposes only State’s Exhibit numbef 23. If you could
look at that, Sergeant Archibald. State’s 23, does

this look familiar to you?

'Yes, it does.

Did you write anything on the front of that‘package on
the inside of 232

That’s my handwriting, the agency, the date, and my
name and my signature.

What’s the date on thié?

12/9/2010.

Is that your name?

That is.

Is this your handwriting?

It is.

On the inside of'this sealed larger bag here, what is
this on the insidg of that one? What kind of bag is
that on the inside?

It’s called a BEST pack. It’s basically a tamper proof
bag. Once we seal it;'if you reopen it then it’s
obvious it’s been reopened.

Okay. It has éticky on it and you put stuff down
inside it and whén you seal it is it obvious if
somébody has cut itvof torn it open in someway?
Yes, - sir.

What’s the purpose of putting it in what’s called a
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| 1 | BEST kit or a BEST bag?:

2 . Just té preserve the custody of the evidence to ensure

3 that nobody else hés‘touched it or messed with it.
Now, as far as this BEST bag - I'11l hand it to you one
more time if I may apbfoach the witness, Your Honor.
Do BEST kits bear a number? |
‘They do. |
Wha?'s the number on that BEST kit?
3216441.
Is that a unique number on each of these BEST kits?
Each one of them.
What;s the purpose of having a unique number on each
BEST kit? |
So they don’t get mixed up with other BEST kits.
When they’re logged into evidence at the police

department?

They’re logged in with their number.

'They’re logged in with that BEST kiﬁ?

Yes.

Does thét follow it through court?

Yes.

Now, December 9, 2010 over there at [} GGG
did you see the defendant in that house that night?

I did. |

Okay. Was there anybody else in the house?
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1 A. There was another subject; I can't recall his name.
2 Supposedly he was a friend of the defendant.
3 Q. He was a friend?
4 A. Uh-huh.
5 Q. Was it a family member? Was it Brent Ervin?
6 A. No, it was not.
7 Q. It was another individual?
8 A. Yes, it was.
9 Q. If you could, for the record, point out where the
10 defendant is sitting. Is that the individual in the
11 house that night?
12 A. Sitting right there in'the defendant’s seat next to his
13 counsel. |
14 Q. ‘What is he wearing?
15 A. A plaid shirt.
16 Q. Let the record reflect, Your Honor, that Sergeant
17 Archibald has pointed out the defendant.
18 THE COURT: The record will so reflect.
19 Q. Sergeant Archibald, this BEST kit - let’s go back to
20 what’s been marked for ID as State’s 23. What did you put
21  into this BEST kit'at the house that night?
22 A. Those items right thefé. They were a different color.
23 They were white and the réason for fhe discoloration is when
24 ‘

25

SLED tested it it changes it. The chemicals they use change

the color.
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1 0. Over time, what we believe to be crack cocaine could
2 turn from whife to brown?
Yes.
Now, as far as what was put into state’s 23 in this
BEST kit number B216441, on the night of the incident,
what alleged substances did you put in this BEST kit?
Crack cocainé!
I'm going to show yOUVWhat is in evidence as State’s
Exhibits number 8, 9} 13, and 14. 1If you could, lbok
at those for me, Sergeant Archibald.
-All right.

Do you recognize what’s in those pictures? .

I do.

You saw these items tﬁat night?

I did.

It’s a fair and aécurate representation of where these
items were found in the potato chip canister? Pulled
out of this bed bost in the bedroom?

Yes, sir.

And you were there when those items were found?

‘I was.: |

And you were the one who took custody immediately as
they were found and put them in this BEST kit, what’s’
in State’s 23?2

Correct. Yes, sgir.
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1
2

Q.

Any of the white cookies or rocks that were found that

- night in that house in the potato chip canister and the

bedpost were put into State’s 237
Yes, sir.
And you did that?

I did.

And you observed these fair and accurate

repfesentations of pictures of exactly where these
things were found and you observed that that night?
Yes.
Okay. By the agents that actually stood over them and
pulled them out of the bedposts and out of the
canister? |
Yes. Yes, sir.
Did it appear.that they added any alleged crack cocaine
to these packages? | |
No, sir.
it ‘appear that they put any of this evidence in the
post?
sir.
they put any of this evidence in the canister?
No, sif.
To your knowledge, nobody part of the Drug Enforcement
Unit, added any of this evidence to the house; did

they?
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1

2

A.

Q.-

No, sir.

After you sealed the BEST kit with this evidence —-- let

‘me back up. Were there any pills or any other sort of

substances that were found in the house that were put
in this BEST kit?

There was.

What were those?

As far as I know all I know is they’re multi-colored
pills., I don’t know'what they tested positive for.
They were suspected at that time by the unit of being
possible narcotics? |

That’s right.

‘But from your observation they were just multi-colored

pills?

That’s right

And you added those to this BEST kit?

I did.

Did you take anything away from it or add anything to
it? |

No, sir.

‘You put them in the bag as they were found in the

~house?

Yes, sir.

When you get everything into the BEST kit and into this

larger bag which was alleged marijuana, State’s 23 and
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1 State’s 25, where did you take these items?

2 To the Greenwood County Sheriff’s Office evidence

3 locker. |

4 At the Sheriff’s Department not the Police Department;
5 right?

6 Right.

7 As part of your roll with the Drug Enfércemedt Unit, is
8A that where y’all collected and stored your evidence?

9 That’s right; |

10 And that’s because your working witﬁ the county on

11 those cases; cdrrect? |

12 It’é depending on if it’s a county case or city case.
13 It goes in whichever evidence locker.

14 And you place these in the evidence lpcker at Greenwood
15 County. Sheriff’s Office?

16 I did. |

17 When you placed them in that locker from the time you
18 packaged them up at _ to the time they gc in
19 that locker did you tamper with them in any way?

20 No.
21 Did you see anybody tamper with them or add anything to
22 these packages?

23 I did not.

24 Did you log them into the locker and lock it according
25 to protocal?
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1 'A. I did.-

2 0. How does that work? When you place it into a locker is
there a key on both sides?
There is. 1It’s not really a key. We turn a knob and
hit a button and it basically locks it from there and

- the only other way you can open it is from the inside,
whiéh we don’t have access te. Only the evidence
custodian would have access to it.
At the point ‘where you place it in that locker there’s
no way you can get inside it and only the evidence
custodian coﬁld collect it?
Once it’s inside and locked I can’t touch it. -
And that’s true of.the‘BEST kit, which is State’s 23
and of this big bag of green leafy substance which is
State’s 257
Yes, sir.
How many individual bags of this green leafy substance
did you put into State’s 252
I'd have to look.
SOLICITOR STUMBO: If T may approach the witness, Your
Honor.

THE COURT: Yes, sir..
I'm going to hand you an item to refresh your

recollection.

A. Twelve.
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1 Q..

2

Twelve individual bags that were found in different

parts of the house that were put in this bag?

Yes.

- Did you put the potato chip canister into evidence?

I did.

I’'m going to show you what’s in evidence as State’s 22.
If I may approach, Your Honof. Is that your writing on
the outéide of that bag?

Yes.

Does this appear to be the canister that was found with
the false bottom and the alleged crack cocaine inside?.
Yes.

Did,you put that in evidence?

Yes.

I'm going to hand you what’s in evidence as State’s
Exhibit 24. Whose writing is that on the front of
State’s 247

That’s my writing;

Did you bag what’s inside here?

I did. -

What’s is inside of State’s 242

Digital scales used fqr weighing narcotics.

Based on your training and experience as a narcotics
officer, do those who traffi; and deal.in narcotics use

digital scales?




DYER ARCHIBALD-DIRECT EXAMINATION

1
2

A.

.Q.

Yes.

And that was found in the kitchen of the house;
correct? |

Yes, sir.

SOLICITOR STUMBO: Beg the court’s indulgence, Your

Honor.

THE COURT: Yes, sir.

Just one last question, Sergeant Archibald. Ycu stated

that night that defendant Manuel Ervin was in that

house when y’all go in; correct?

Yes, sir.

And there’s this other friend that’s there; correct?
Yes, sir.

Is there anybody eélse in that house when y’all go in

there that night?

- No, sir.

Did it appear that anybody else was living in that
house other than these indiv@duals?

No, sir. It had one bed in it. That’s it.

Okay.v One bed? And that was in the back bedroom?
That’s right.

That’s the same bedroom where those cookies were pulled
out of the bedpost? %

Yes, sir.

SOLICITOR STUMBO: No further questions at this time,
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Your Honor.
CROSS EXAMINATION BY MS. TAYLOR:

Q. Good afternoon, Sergeant Archibald. How are you?

A.  Good and you?

Q. Good. Just a couple quick questions for you. All

right. So you were there on December 9, 2010 when the

search warrant was executed on [ GTNNEGEG:

correct?
A. Yes, ma’am,.
Q. But you didn’t search the house or find any drugs

yourself; correct?

A. No, ma’am.

Q. Were you there witnessing while other officers found

the stuff or were you just there strictly to catagorize

éverything?
A. T could see some of it, but not all of it.
Q. But not all of it? Okay. You said you’ve been with

the Greenwood County Sheriff’s Department for

approximately five years?

A. I've been with the City Police Department.

Q. I apologize. The City Police Department. And you’ve

had hundreds of cases you said?

A. Yes, ma’am.

Q. And in your hundreds of cases has there ever been any

kind of problem with evidence disappearing after you
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1 | put it into that-super secure double-sided locker?

2 .~ Not that I know of.

3 . Not that you know of? Would it surprise you to know --
let me back up for a second. This and these two, I
believe -- take a loock at these. Okay? Those are your
reports detailing what inventory you collected from the
search of _; correct?’

That’s right.

How many multi—colbred pills were collécted by you?

. Twenty-one.

Twenty-one. Okay. Aﬁd would it surprise you to kﬁow

that only 14 actually made iF to the lab to be tested?

SOLICITOR STUMBO: Your Honor, objéction. This is
calling for hearsay testimony.

THE COURT: This will be linked up later on, but'you can
ask the question. We’ll see where we are. Go ahead.
Q. Would it surprise-you to know that ohly 14 of those

pills made it to the lab to be tested?

It would.

It would?

Uh-huh.

So that means seven pills are unaccounted for.

That’s right.
Just real quickly, down here at the bottom of your

investigative report there is a spot for a notary to
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1 notarize that report; correct?
2 A. That’s right.
3 0. And both copies are blank; correct?
4 A. That’s right.
5 Q. So no notary signed this; correct?
6 A. (No verbal response.)
7 Q.. Is that correct?
8 A. ThaF’s right. Sorry..
9 Q. That’s okay. So to back up.réai quick, the prosecution
10 just a few minutes ago said4that these pills looked
11 like candy. They’re multi-colored. Looks like candy
12 pills.. Was that yéur‘obéervation or‘would you agree
13 with that?
14 A. Yes. They’re multi~colored.
15 Q. They’re multi-colored. So if seven pills were lost
16 sémehow between the time you put it in the locker and
17 it made it to the testing site, they could’ve been lost
18- on the side of the road. Anywhere. |
.19 A. I don’t have a clue where they woula be lost at.
20 Q. Okay. But they look similar to candy, so if they’re on
21 the side of the rocad somebody could’ve picked them up
22 and ingested them accidentally; right?
23 A. Yes.
24 Q. Okay. So your teétifying today you put twenty-one
25 pills in that locker?




DYER ARCHIBALD-REDIRECT EXAMINATION

1
2

A.

Q.

That’s right.

Thank you. No further questions.

THE COURT: Redirect?

REDIRECT EXAMINATION BY SOLICITOR STUMBO:

After you put the BEST kit inside of the evidence

locker -- let’s just reiterate this -- you don’t see
the packages after that; correct?

I'm done with them.

Now, you stated earlier that you were there to observe
in these pictureshwhere these alleged narcotics were
found in the house. 1In the kitchen, the bedpost, what

have you.

. Uh-huh.

And those are the items found in those areas in the
kitchen and the bedroom that_ended up iﬁ these bags;
correct?

Yes, sir.

Anybody in the Drug Enforcement Unit that night add
anything to it, to your knowledge, or take away from
this bag?

No, sir.

This bag?

No, sir.

Were you there when they were taken dbwn to SLED to be

tested?
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1 A. No,. sir. I was not. ‘
2 Q. Is that something you would normally do is to go down
3 to SLED and watch them test-the items in the bag?
4 A. No, sir. I do not.
S Q. Now, according to brotocol in law enforcement, who is
6 the first peison that’s supposed to open that BEST kit
7 after you put it in the evidence locker?
8 A. To my knowledge it would be SLED.
9 Q. It would be the —--—-
10. A. I'm not real sure
11 Q. ——- analyst who fests} correct?
12 A. That’s right.
13 0. According to protocol in law enforcement, if that bag
14 was tampered with somehow, the BEST kit was tampered
15 with or it was clear that someone had tampered with it
16 at SLED, would they eﬁen test it at that point?
17 A. No. |
18 Q. No further questions.
19 MS. TAYLOR: Nothing ffom the defense, Your Honor.
20 THE COURT: Thank you, sir. You may step down. Do you
21' have a brief withess,-Sdiicitor?
22 MR. TAYLOR: Judge, actually, 'yes we do. Very quickly.
23 Tim Stumbo, who was the evidence custodian. That won’t take
24 very long, Judge.
25 THE COURT: Very good. Let’s work through that.




TIM STUMBO-DIRECT EXAMINATION
1 MR. TAYLOR: The state calls Tim Stumbo.
2 TIM_STUMBOf first being duly sworn, testified
as follows:

DIRECT EXAMINATION BY MR. TAYLOR:
I was going to say goéd morning. I think we’re getting
into the late afternoon, almost 1:00, so good
afternoon. Could you tell the jury what your name is?
Tim Stumbo.
I don't. see that you’re in uniform. Do you not work in
law enforcement?
I don’t. Not anymore. I worklfor Piedmont Health
Group.
Okay. You said not anymore. When did you work as a
law enforcément officer?
I worked for the Greenwood County Sheriff’s Office from
September 2007 to June 2012.
So on December 9, 2010 you were working for the
Sheriff’s Office?
That’s correct.
What waé your job at the Sheriff’s Office?

1 was an evidence custodian.

Could you tell us a little bit about what that means.

Pretty much what my job is is to log in the evidence,
to track the evidence, categorizé it, store it,

maintain the chain of custody on it for the Sheriff’s
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1 Office.
2 Q. That’s any case? Not just drug.cases?
3 A.” That's correct. It’s all cases.
4 Q. Judge, if I may approach. I -have what’s marked as
5 State’s 23 and 25. They’re both in ev;dence. Can you
6 tell us what these are? This one first, State’s 25.
7 A. This one is a large plastic bag containing smaller
8 plastic bags that contain marijuana.
9 Q. Did you log that into evidence?
10 A. That'’s cérrect. I did.
11 Q. How do you know that?.
12 A. We use a bar code system, computer system. I have
13 . paperwork that one, shows it’s an evidence submission
14 form. It has items listed on it. I sign off when I
15 ‘log it in Qith my signature. I date thesé. ‘These have
16 bar codes on tHem. I place the bar codes on there. I
17 log them into the system so the computer system can
18 track them.
19 Q. When somebody submité'evidence into the evidence
20 locker, can they just say, “Well, I need to put
21 something else in there.” and open the locker back up?
22 A. No. The way it works-it’s a secure pass through
23 system. Once it’s locked from one side it can’t be
24 opened from the outside. It has to be unlocked from
25 ﬁheﬁinside or retrieved from-the inéide. So.you can
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1
2
3

only access it from inside the evidence room, which is

secure.
So you handled that package right there?

That’s correct. I did.

Was it tampered with or anything appear to be --
anybody mess with it?

Not to my knowledge.

What did you do with that package once you logged it
in? Was anything else done to it?

This one, at the time I was there, was not - - nothing
was done with it. It was stored and'put on the shelf
for the time being.

So you did not take that to SLED?

That’s correct.

Why is it you wouldn’t take it?

We don’t do our testing of mafijuana with SLED.
IsAthere somebody in Greenwood that can do that?

Yes. Either at the time I was doing it myself. The
agencies themselves can get trained to do it, and at
the time I was trained to do it.

But nobody was trained to test any COntrolled

‘substances, crack, cocaine?

That’s correct. We only did marijuana.
I'’'m going to switch with you here. Be careful. 1It’s

leaking a little bit.. See if you can tell me what this




250

253

TIM STUMBO-DIRECT EXAMINATION 151
1 is. This is marked as State’s Exhibit 23 in evidence.
2» A. It’s a BEST kit which containe narcotics. that were
3 transported down to SLED. According to the paperwork
4 that I was given on tﬁe submission form it says BEST
5 kit and the control number on it was B216441.

6 Q.‘ Do they match up with your records?
| 7 A. Tha£’s correct. The same nuﬁber that appears on the

8 BEST kit itself in the top right corner is the same

9 number that appears en the submission fofm.

10 Q. So what did you do with the BEST kit, the package

11 there?

12 A.  What I.do with BEST kits is we know they’re going to be
13 transported down to SLED so what I do is»first I log it
14 into our system. Then I ha&e to go to SLED’s website
15 and they have a secure online login for evidence that’s
16 going to be trans@orted down there. I log it in there,
17 print out a submiss.ion form for SLED, and I had a

18 location in the evidence room, a box tﬁat is materials
19 that are going to be transported to SLED;

20 Q. Did you take it to SLED yourself?

21 A. I did.

22 Q. Did you mail it down there?

23 A. No. We have to transport all evidence ourselves. So I
24 drove it down there.

25 Q. Hand delivered?
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1
2

A.

Q.

Correct. Hand delivered.
Who do you give it to at SLED? Do you know?

At SLED they have four or five girls up front that do

the login of evidence.

So you didn’t just put it on a counter.and walk off?
No. You wait to get called back by one of the girls
and they handle ali your evidence that you bring down
theré in a day and submit each piece of eVideﬁcé'
individually and it has to be signed off individually.
When you received that BEST kit that’s sitting next to
you, was it tampered with? Had anybody opened it or
tried to cut it open?

No.- BEST kits, the way they’re designed they’re tamper
éroof. Once they’re sealed they can easily be detected
if they’re opened. The way it was turngd in to me is
the way it sits now.

What were the two types of alleged substances that were
put into that BEST kit?

According to the submission férm, the SLED drug
analysis form that is turned in with the BEST kit, item
A, four clear plasticibags containing off white

rocklike substance labeled D-1, D-2, G-9, and G-10.

Item B is clear plastic bag containing 21 multi-colored

pills.

Okay. And you didnft take any of those out?
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1 A. No.
2 Q. In your experience when you worked the Sheriff’s office
3 or maybe you heard about it from the city, because I'm
4 sure you knew the other evidence custodian at the city?
5 A. That’s correct.
6 Q. Did y'all rgutinely or did it ever even happen at all
7 where drugs were just.missing out of a bag?
8 A. No. Especially pot out of a BEST kit. I mean,“once
9 they’re sealed they’re sealed.
10 Q. I have no further questions.
1 THE COURT: Ms. Taylor.
12 MS.‘TAYLOR: Just briefly.
13 CROSS EXAMINATION BY MS. TAYLOR:
14 Q. Good afternoon, Mr. Stumbo. Hopefully we won'’t keep
15 you here too much longer. it’s right here. '6kay, So
16 you said that the way -- what this is is a BEST kit.
17 So the way they put it all in here is the way it is
18 right now?
19 A. Correct.
ZQ Q. Butididn’t somebody have‘to open it to test it?
21 A. Yes. |
22 Q. Okay. So then how does that work? Do they seal it'
23 back in the exact same bag?
24 A. I can’t comment on their protocol.
25 Q. Okay. That’s fine.
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1

2.

A.

All I know is the way it leaves me, and I get it back
sealed in another envelope.

Okay.

I cannot comment on how they test it and what their
protocol is.

That’s fine. I understand. It appears to be leaking a
lot in various areas. Was it like tha£ when you
submitted it to SLED?

More than likely not. It usually changes over time.

OCkay. So just becéuse it’s been so long?

Yes. From my experience, the color does change,

especially when it comes to crack cocaine.
Not just the color, but, like, the actual leaking out

of the bag. That changes tco?

Yes, but I can’t comment exactly on the way I remember

it being when I took it down-there. I doubt it was
ieaking at the time.

And then, again, back to —-- sorry to belabor the point.
You also submitted, along with that BEST kit, 21 multi-
colored pills. |
According to my papefwork those pills were actually
included in the BEST kit.

In the BEST kit. But they’re not in there now;
correct?

They don’'t appear to be, no.
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Okay. Were they, to your knowledge, ever put in a
different bag and re-sent back up here for any reason?
Not to my knowlédgen

Not to your knowledge. To your knowledge, 21 pills
were sent down there? |

Correct. 'According to the paperwork I had 21 pills —--
Twenty-one pills. |

—-- were in the BEST kit when I submitted it.

Okay. Thank you. No further questions.

MR. TAYLOR: I just have a few follow up.

REDIRECT EXAMINATION BY MR. TAYLOR:

- This bag is not the way it was when you sent it down

there.

No. TIt’s got an oufsidé bag on it.

So‘it was opened at SLED?

Yes. Yes.

Now, you said you don’t see multi-colored pills. I
mean, you can’t see what all is behind -- thét looks .
like they’re stacked up. So they could be in.there.
That’s correct. They'éould be in théré. As far as

when it’s -- the paperwork I have says it’s in there.

. Sometimes it’s very hard to see the full contents of

the bags.

Based on your experience, drugs change after they’ve

been sitting there.
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1
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A. Oh, yeah. Definitely.

Q. So these drugs did'not look like this when you
submitted them? .
That’s correct.
No further questions.

MS. TAYLOR: No redirect, Your Honor.

THE COURT: Mr. Stumbo, thank you very much. You can

down. No objection to excusing him, Ms. Taylor?

MS. TAYLdR: No objection to éxcusing him, Your Honor.

THE COURT: Ladies. and gentlemen} we’ve reached a good
stopping point for lunch so we’re going to éb'ahead and take
our break at this point in time. If  you happen to go to
lunch with one of your fe;low jurors, friends, family
members,‘whatever, that’s perfectly fine. ‘Talk about
anything you want. Talk about the weather. Talk about Post
20 baseball. Just don’t talk about this case, okay. It’s
not time yet to talk about the case. If you could, I'm
going to ask that you be back in the jury room at about a
quafter éfter two and we’ll resume with the.trial atkﬁhat
point in time. Continue‘to wear your badges. It helps the
bailiffs get you in and out. With that, have a great lunch
and I’11 see you at 2:15. Thank you.

(Whereupon, the jury exited the courtroom.)

THE COURT: We’ll be at ease until around 2:l5.)

(Whereupon, the court was in recess until 2:15 p.m.) .
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THE COURT: I believe that we have all of the jurors
present and the defendant is here with counsel. Let’s go
ahead-and bring the jury in, please.

(Whe?eupon the jury entered the courtroom.)

THE COURT: Let the record reflect that the jury is back
and seated. I trust that the ladies and gentlemen had a
pleasant lunch. I am awére that one of you has an
obligation this afternoon at 5:30, so we will be finishing
up today at 5:00 at the latest so that y’all can attend to
that, just to let you know that. At this point we’re still
in the state’s case in chief. Mr. Taylor, if you’ll call
your next witness, please.

MR. TAYLOR: Thank you, Your Honor. The state calls
Wesley Love.

. WESLEY LOVE, after first being duly sworn,
testified as follows:

DIRECT EXAMINATION BY MR. TAYLOR:

Q. Good afternoon.

A. Afternoon.

Q. Could you tell us your name, please?
A. Wesley Love.

Q. Where do you work?

A. Greenwood County Sheriff’s Office.

How long have you been working there?

>0

About five years.
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1

2

3

Q.

Baék in December, 2010 were you working at the

. Sheriff’'s Office then?

Yes.

What was your job at that time?

Uniform patrol.

So what does that mean?

I was on the road answering service calls.
You were out patrolling basically?

Yes, sir.

What is your current-position with the Sheriff’s
Office?

Evideqce éustodian.

How long ago dia yo'1 také over that spét?
About a year ago.

Who did you take over for?

Timothy Stumbo.

Ckay. I just want to talk about one thing in

particular. I have what’s been marked as State’s

Exhibit 25. 1It’s in evidence. Judge, may I approach

the witness?

THE COURT: Please.

Take a look at this. Are you familiar with that?
I am.

Where have you seen-that before?-

In evidence.
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1 Q. Do you know who logged it into evidence? ‘ |
2  A. Timothy Stumbo logged_ it in.
3A Q. éo let’s go to June 11, 2012. So this is'quite a bit
4 after the incident that we’re taiking about today. Did
5 you check that out of.evidence and give that to
6 somebody?

7 A. I did.

8 Q. Who was it that you gave it £o?

9 A. I checked it out and gave it to John Long.

10 Q. Why did you give it to John Long?

11 A. Because none of us were certified to test, éo I checked-
12 it out and gave it to him and he took it to Officer

13 Griffin.

14 Q. When you checked it out of evidence, was it tampered

15 with? Had anybody opened it or gone in there and put
16 anything different in there or taken anything out?

17 A. No.

18 Q. How did you know that?

19 A. It was sealed ana untouched since.

20 0. Okay. You said you gave it to John Long?

21 A. Correct.

22 Q. I have no fﬁrther questions.

23 THE COURT: Cross?

24 MS. TAYLOR: Nothing further.

25 THE COURT: Thank you, sir. You can étep down. You are
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1 free to go. Mr. Tayior?
2 . MR. TAYLOR: Your Honof, the state calls John Long.
JOHN LONG, having fifst being duly sworn,
testifiéd as follows:
DIRECT EXAMINATION BY MR. TAYLOR:
Could you tell us ynur name, please?
John Long.
Who do you currently work for?
The Greenwood Counﬁy.Sheriff's Office.
How long have you been with them?

September 2003, approximately ten years.

What is your current position with the Sheriff’s

Office?

My ‘current position is Officer in Charge of
Professional Standards.

So you’'re not on the road? You're notldealing with
evidence or anything like that?

No.

Let’s take you back to June of 2011. Excuse me, June
li, 2012. You have éitting next to you State’s Exhibit
25 that’s in evidence. Do you recognize that?

I do.

How do you recognize that?

Well, for one I locked over the chain of custody, but I

remember the black packaging that’s in it.
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1 Q. So you’ve touched thaf backage or pickgd it up before
2 today?

3 A. Yes.

4 Q. Who gave it to you?

5 A. Wes Love.

6 Q. Why did he give that to you?

7 A. At the time I had let my certification lapse to do

8 marijuaﬁa analysis and I had called Kenya to get her to
9 do it for us.

10 Q. Who is Kenya?

lf A. Ms. Williams with the city.

12 Q. Ms. Williams?

13 A. I'm sorry. Isn’t her last name -- Kendfa.

14 Q. Kenya Griffin. |

15 A. Griffin. I’m sorry.

16. Q. Basically I just want to make sure —- you were not
17 certified to test marijuana at that point.

18 A. That’s correct. At one time I was, butAat that

19 particular time I was not.
20 Q. Okay. As far as you know, based on just remembering
21 what happened, Wesley Love was not certified either?
22 A. He was not.

23 0. Okay. Aﬁd so Kenya Griffin was at the time?

24 A. That’s right.

25 Q. Nobody else you could’ve taken it to, at least in
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1

2

Greenwood?
Not around here.
Not only were you not certified to test marijuana, you

couldn’t test any other drugs?

No.

When you received that package from Wesley Love, had .

anybody opened it? Tampered with it? Changed anything
in it?

No, sir.

And did you just drop it off to Kenya? How did you —--
I handed it to her. Hand to hand trahsfer.

So you.know for a fact she touchéd it and nobody
ﬁampered with it before that?

That’s correct. .

I have no further questions.

MS. TAYLOR: Just one, Your Honor.

CROSS EXAMINATION BY MS. TAYLOR:

Is it Officer Long? What'’s your rank?

John Long. You can call me whatever ybu want to.

All right, Mr. Long. Could you just teil ﬁe again what
your current position is with the Greenwood County
Sheriff’s Office?

My current position — I got promoted in February. I'm
the Officer in charge of pfofessional standards;

Professional standards. And that’s, like, how police




262

265

KENYA GRIFFIN-DIRECT EXAMINATION ‘ _ 163

1

2

10

11

12
13
14
15
16
17
18
19
20
21

22

23
24
25

=

°© » ©

officers should conducf themselves through the course
of their job. 1Is that —-

It’s actually —- I do all the.budgeting, HR, you know,
whatever comes my way.'

Do you have any say so over procedure, such as maybe
them writing stuff down? Taking notes in
investigations?

Well, if something comes to my attentioﬁ, I woﬁld try
fo correct it.

Would you say that it’s normal procedure for officers
to take notes in investigations such as the one we’re
talking about today?

I wouldn’t say it’s normal. I would say it’s based on
the person who is working the case. ‘

It’s based on individuals?

Yes.

But you encourage that; correct?

If I was working a case I would, yes.

Great. Thank you so'much, Mr. Long.

MR. TAYLOR: None from the state, Your Honor.

THE COURT: Sir, you can step down. You are free to go

or free to stay. Solicitor?

SOLICITOR STUMBO: Thank you, Judge. The state would

call Kenya Griffin to the stand.

KENYA GRIFFIN, having first been duly sworn,




KENYA GRIFF IN-DIRECT EXAMINATION

1 testified as follows:

2 DIRECT EXAMINATION BY SOLICITOR STUMBO:
Good afternoon, Ms. Griffin. |
Good afternoon.
You work for the Citonf Greenwood?
Yes, sir. I do.
What is your rank the;e?
Sergeant.
So.I will call you Sergeant Griffin from here on out.
Sergeant Griffin/ what is yoﬁr current;roll there at
the City of Greenwood?
I'm currently the evidence technician and crime scene
inveétigator.
As part of that roll as evidence technician and crime
scene investigator; do you ever have occasion to
analyze substances that are alleged to be marijuana?
Yes, sir. |
What kind of training‘did you receive to be able to
conduct that kind of analysis?

I was certified by the State Law Enforcement Division.

What kind of certification class do you have to go

through to get that certificate?
We have to go through a day long class. We take a
\written test which you have to pass with, I believe,

eighty percent. We have to also do a laboratory part
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1 ' where we have to correctly identify marijuana at 100
2 percent.
3 0. Did you take that class?
4 A, Yes, sir. I did.
5 Q. Diq you pass that class?
6 - A. Yes, sir. |
7 0. Were you certified by SLED from that point on to
8 conduct marijuana analysis?
9 A. Yes, sir. I was.
10 Q. Now, how many times have you testified in court as an
11 . expert in the field of marijuana analysis?
12 A. Just once.
13 SOLICITOR STUMBO: Youf Honor, at this time,Athe state .
14 would offer Sefgeant Griffin as an expert in the field of
15 marijuana analysis.
16 THE COURT: Any objecfion or voir dire?
17 - MS. TAYLOR: No objection to her being qualified as an

18 expert.

19 - THE COURT: Ladies and gentlemen, in this case the

20 parties have stipulated that Sergeant Griffin is an expert
21 ‘in the field of marijuana analysis. Normally when someone
22 téstifies as a witness théy have to testify as to something
23 they observed with one of their five senses; something they
24 saw, heard, smelled, et cetera. An exception for this rule

25 exists for someone who is qualified due to experience or
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1 training in some particular field of expertise. If the

2 court finds that an individual is. qualified in that area as
an expert witness, then that person can give opinion
testimony. O£ course it does not mean thét you have to

accept that testimony, but it is evidence for you to use as

you deem appropriate. Again, in this case, the state and

the defense have agreed that Sergeant Griffin is an expert

in the field of marijuana'énalysis. You may continue,

Solicitor.

SOLICITOR STUMBO: Thaqk you, Your Honor.

Q. Sergeant Griffin, were you certified baék in June of

2012 to- do marijuana analysis?

A. Yes, sir. I was.

Q. Did you have occasion to analyze a substance that was
submitted to you in connection with this defendant,
Manuel Ervin?

Yes.

MS. TAYLOR: Objection, Your Honor. We have a matter of

May we approach?

THE COURT: Yes. Come on up.

(Whereupon, a bench trial was held out of the hearing -
of the jury.)

THE COURT: The record should reflect that.a.bench
conference took.place. I wiil put what was said on the

record during our next break when we take our afternoon
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1 break. For the record, Ms. Taylor’s objections.are noted
2 and overruled. You may oroceed, Solicitor.
3 SOLICITOR STUMBO: Thank you, Your Honor.
4 Q. Sergeant Griffin, you-did analyze a substance that was
5 brought to you in this case related to the defendant?
6 A. Yes, sir.
7 Q. Who brouéht you the evidence in this particular case?

8 A. John Long.

é' Q. I'm going to hand you what’s been marked for ID

10 purposes only as State’s Exhibit 19. For your

11 recollection purposes. What’s the date that John Long
12 brought you this evidence? |

13 A. June 8, 2012.

14 0. John Long, hé’s the one that testified just before you.
15 Were you in the courﬁroom for that?

16 A. Yes.

17 Q. And he’s with the Greenwood County Sheriff’s

18 Department?

19 A. Yeé, sir.

20 Q. Do you interact with him in the course of your job at
21 the city?

22 A. Yes, sir. I do.
23 Q. Was he formerly the evidence custodian at Greenwood?
24 A. Yes, sir.

25 Q. Then Tim Stumbo took his place; correct?
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A.

Q.

That’s correct.

Then Wesley Love has taken Tim Stumbo’s place?

Yes, sir.

Now, the time that this was brought to you in June of
2012; at that time did the county have someone that
could analyze’marijuana?

No, sir. They did not.

Why is that?

I believe they had let their certification lapse.

And Tim Stumbo could analyze, but then he took another
job and left the department; correct?

That’s correct.

- And so at this time in June of 2012 you were the only

one in Greenwood, to your knowledge, that could analyze
mafijuana?

Correct.

When they brought you what’s here in front of you
that’s in evidence.already at this point as State’s
Exhibit 25. Do you recognize that bag? |
Yes, sir.

How many individual bags were packaged in that larger
bag?

There were twelve.

When those twelve bagé came to you in this larger bag,

when you opened up the bigger bag to examine the
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1 substance inside, had it been tampered with in any way?
2 A. No, sir.

3 Q. Did it appear to have been torn open or had stuff added
4 to it or takenAaway from it?

5 A. No, sir.

6 Q. Now, did you'conduct an anélysis on Sfate’s 2572

7 A. Yes, sir. I did. |

8 Q. What were your findings on these twelve bags?

9 A. I.did find that it was positive for ﬁarijuana.

10 Q. Positive? All twelve bags were positiﬁe for marijuana?
1} A. Yes, sir.

12 Q. Was there a weight that.you had per bag?

13 A. Yes, sir.

14 0. How much did each individual bag weigh?\

‘15 A. They were all different weights. I_believé they were -
16 - one weighed 18.0 grams and there was one that weighed
17 6.0 grams. Another weighed 5.0 grams and fhen there
18 were eight that weighed 27.0 grams and one thét weighed
19 26.0 grams, for a total of 271 grams. |
20 0. Okay. So nine of the twelve bags weighed'either 27 or
21 there was one that was 26; correct?

22 A. That’s correct.

23 Q. So nine of the twelve were of similar weight?
24 A. Yes, sir.

25 Q.

And then there was one that weighed 18'§rams?




- KENYA GRIFFIN-DIRECT EXAMINATION

1
2

A,

Q.

Yes, sir.

One that Weighed 67

Yes, sir.

And one that weighed 57?

Yes, sir.

And what was the totai amount there in grams?

271.

How many grams -- this is a math question, now. How

many grams are in an ounce? Would that be 28? Does
that sound right?

Yes, sir. That sounds about right{_

So i1f nine of the twelve were'27 or 26 grams, nine of
the twelve bags were roughly an ounce df'marijuana;
correct?

That would be correct. Yes, sir.

And those are the bags that are here, again, in State’s
25?

Yes; sir.

Now, how do you conduct the analysis per bag? If you
could, give the jury just a brief overview'ofvhow you
would do this analysis.

The bags are first -- if they’re pédkaged then they are
taken out and placed in what’s called a weigh boat and
weighed. Once they’re weighed, I do two tests on them;

a microscopic test and a chemical test. Both tests
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1 have to be positive in order for me to say that that is
2 marijuana.

3 Q. And you did that as to all twelve of these bags here?
4 A. Yes; sir,
5 Q. And all twelve came back positive for marijuéna?
6 A. Yes, sir.
7 Q. I'm going to show you what’s in evideﬁéé as State’s 24.
8 Based on your training and experieﬁée, do you recognize
9 what’s in that bag?
10 A. Yes, sir. It’s a digital scale.
11 0. Okay. Will this measure in grams and ounces?
12 A, Yes, sir.
13 Q. Based on your training and experience, those who are
14 in&dlved in the sale of narcotics use these?
15 A. Yes, sir.
16 SOLICITOR STUMBO: Your Honor, I believe it’s already in
'17 evidence, but just to make sure with Ms. Scott, State’'s 25
18 we would offer it into evidence at this time.
19 THE COURT; I have Scate’s 25 coming ih.under Mr.
20 Archibald previously. I do believe that is in evidence.
21 SOLICITOR STUMBO: That’s what I thought, Your Honor,
22 but I wanted to verify that.
23 Q.. After you completed y&ur analysis, where did you return
24 the evidence to?
25 A. I returned it to Wes Love.
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Q. At the Sheriff’s Department?
A. Yes, sir.

SOLICITOR STUMBO: Your Honor, we would offer State’s 19

The State’s 19 that you’ ve re§iewed,,fhat is your

report reflecting your findings in this case?

Yes, sir. |

SOLICITOR STUMBO: Your Honor, the stéte would offer
State’s 19 into evidence.

THE COURT: Subject to the objection earlier?

MS. TAYLOR: Yes, sir, four Honor. -

THE COURT: Very good. 19 will be in evidence, subject
to earlier objection. |

SOLICITOR STUMBO: Thank you, You? Honor. That’s all
the questions I have of Sergeant Griffin at this time.

THE COURT: Ms. Taylor?

MS. TAYLOR: No questions from the defense. Thank you,
Sergeant Griffin.

THE COURT: Thank you,'Sergeant. We appreciate you
coming. You are free to go. Solicitor, call your next
witness, élease.

SOLICITOR STUMBO: Thank you, Your Honor. The state

would call Mary Beth Burroughs to the stand.

MARY BETH COLEMAN, having first been duly

sworn, testified as follows:
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DIRECT EXAMINATION BY SOLICITOR STUMBO:

I believe I just called you Mary Beth Burroughs. You
are now Mary Beth Coieman; correct?

Yes.

Mary Beth Burrocughs was your maiden name?

I was divorced, so now I'm back to my maiden name.

I want to make sure that todéy you are Mary Beth
Coleman. |

Yes. I am.

Ms. Coleman, thank you for being here.t5day. You work
for SLED?.

Yes.

You work out of the Columbia office?

Yes.

What is your role there at the State Law Enforcement
Division? |

I work in the drug analysis department as a forensic
chemist.

As part of your job as a forensic chemist, did ybu have
to go to school for that or have some 'kind of
specialized training?

Yes. I have a bachelor of science dégree in chemistry
and a masters in teaching, both from the University of
South Carolina. I received training from the drug

analysis department at SLED and I also attended the
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South Carolina Criminal Justice Academy for legal

-training.

So you went to USC and got & degree in chemistry; is
that correct?

Yes, sir.

Subsequent to that you went to work for SLED and you
received other training in drug analysis?

Yes.

And are you certified to analyze narcotics?

Yes.

Do you receive continu}ng education in this field?
Yes.

How often do you have to go to keep your certification
up? | |

We complete proficiency tests once a year and then go
to different training as available.

Bbout how many particular individual cases, just an
estimate, have you analyzed in ycur time at SLED?
Over 3,000 cases.

How many years have you been there?

Five years and four months.

As part of your analysis in these cases do you have to

go to court sometimes, like today, and testify?
Yes.

Have you been qualified as an expert?
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1 A. Yes.
2 Q. How many times have you been qualified as an expert
3 before?
4 A. Twelve times.
5 SOLICITOR STUMBO: Your Honor, at this time the state
6 ‘would offer Ms. Mary Beth Coleman from SLED as an expert in
.7 the field of chemical analyeis of narcotics.
8 THE COURT: Any objection?
9 MS. TAYLOR: No objection to her being qualified as an
10 expert.
11 THE COURT: Ladies and gentlemen, again as I stated a
12 moment ago concerning Sergeant Griffin, usually a person
13 cannet give opinion testimony, but an exception to fhis rule
14 exists for expert witnesses. 1In this case the parties agree
15 that Ms. Coleman is an expert in the field of chemical
16 analysis of narcotics, therefore she is able to give opinion
17 testimony in that particular area. It doesn’t mean that you
18 have to accept what she saye, but it is evidence for you to
19 use in any way you deem appropriate. Solicitor.
20 SOLICITOR STUMBO: Thank you, Your Honor.
21 Q. Ms. Coleman, as part of.your job at SLED did you have
22 occasion to analyze substances that were submitted in
23 relation to the defendant, Maunwell Efvin?
24 A. | Yes.
25 Q. What did you analyze?
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1 A, Let me refer to my notes.
2 Q. Absolutely. Také your time.

MS. TAYLOR: Your Honor, at this time I would just like
to renew that same objectioh for Ms. Griffin.

THE COURT: The same objection is noted and we’ll put
that on the record momentarily. bo you neéd to review your
notes or are you okay?

WITNESS: I need to review.

THE COURT: Go ahead.

'Okay. Are you ready, Ms. Coleman?

Yes.

What was submitted to SLED for analysis in this case?

A BEST kit was submitted.

What was the number on-that.BEST it?‘

The number is B216441.

SOLICITOR STUMBO: If I may approach, Your Honor?

THE CQURT: Yés.
Q. I'm going to show you —; and it’'s leéking a little bit,
so I'm going to hold it for you so you don’t have to put
your hands on it, but I'm going to show you what’s been
marked for ID bnly at this point as State”s'nﬁmber 23. Is
there a number on the BE3T kit dn the inside of this bag?
A, Yes.

What is that number, if you can read that for the jury.

It is B216441. -
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Does that correlate with the numbers on your paperwork?

Yes.

So what is cdntained here in State’s 23 what was
submitted to SLED for énalysis; correct?

Yes.

Who initially took this item in at SLED? Take your
time if YOu need to refer to your notes.

Nikki Perry Hughes.

Okay. She was the intake person?

Yes, sir.

Ms. Hughes, do you know her?

Yes.

Does she work in the same building that you work in?

Yes.

What is Ms. Hughes’ role there as a forensic
technician? |

She works in the evidence login depa:tment and logs
evidence in from other agencies.

Logs it in from fhe agencies and at that point it’s
given a new number? Is it given a SLED lab number?
Yes.

Ms. Hughes, does she have any responsibility for
opening a BEST kit if it comés into the lab?

No. |

In fact, if she were to open a BEST kit that came in
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| before it got.to you for analysis, what would happen?
2 - A. I would not analyze it.
And that would be because there’s been some
compromising of the evidence; correct?
Yes.

According to your paperwork, who took custody of the

BEST kit that’s in State’s 23 after Ms.'Hughes had it?
Nikki Hughes put it in the storagé room and then Amy
Stevens retrieved it from the storage to give to me.
So Amy Stevens delivered the BEST kit in State’s 23 to
you; correct?

Yes.

Now, Ms. .Stevens, dones she.work in your building?

Yeé.

Do you know her well?

Yes.

Is her role in any way, shape, or form to open up a
BEST kit before it gets to you?

No.

Now, this BEST kit in State’s 23, when you received it
from Ms. Stevens, at that point was it tampered with in
any way-?

No.

Had it been cut open?

No.
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1 Q. Had it been torn in any way before it got to you?
2 A. No.
3 Q. What would you have done with it if it had been
4 tampered with when you received it?
5 A. I would’ve nofified my supervisor and we would not have
.6 analyzed it.
7 Q. So the BEST kit in State’s 23 you received un-tampered
8 with as far as you could tell by looking at it;
9 correct?
10 A. Yes.
11 Q. Now, who was the first person who cut that BEST kit
12 open?
13 A. Me.
14 0. You can refer to your notes. What date did you cut
15 open this BEST kit for analysis?
16 ' A. January 25, 2011.
17 Q. How soon was this after it had been brought into the
18 agency? What was the day that it wa§ brought in from
19 local law enforcement?
20 A. It was submitted on January 24, 2011.
21 Q. And it was brought to you the next day for testing
22 then? |
23 A. Yes.
24 Q. What agency brought ﬁhis BEST kit in?
25 A. The Greenwood County Sheriff’s Office.
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Q.

What officer submitted it from the Greenwood County
Sheriff’s Office?

Tim Stumbo.

And that’s where Ms. Hughes then took custody of it

from Tim Stumbo at that point; ccrrect?

Yes.

Now, when you cut this bag, this BEST kit, open on‘
January 25", if you could just describe for the jury
what your procedure is. How do you test what’s inside?
Well, before I open it I do look at the bag to make
sure that it has not been tampered with. It has a
tamper evidence seal at the top. If I thiﬁk that it
haé not been tampered with I write “OK” and my initials
and the date on the bag. After that I cut open the bag
and remove the evidence and I start to record the shape
of the evidence, what is in the bag, on a worksheet.
After that I perform a chemical test and an
instrumental analysis on the evidénce,

You said an instrumental analysis. Do you test the
weight of it first or do you test what the substance
is?

Yes. I also take a weight of the substance.

Do you do that before you do an analysis of what the
substance is? - |

Yes.
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What did you find that was éealed up inside of the BEST
kit in State’s 23 when you opened it? What were the
bags inside?

May I refer to my notes?

Absolutely.

There were four plastic bags, each containing rock
substance and there was a plastic bag containing a
powder substance as well as tablets. |

So there were four bags that had a rocklike substance
in it; correct?

Yes.

And then there was a separate item number that was

“split into two different things; is that correct?

Yes.

With whole tablets and then a powder substanée. Was it
consistent with the whole tablets?

Yes. All of the evidence appeared to be wet or damp.

I felt comfortablg with separating the whole tablets
from what appeared to bé crushed tablets.

When you did that at first it was all in.one container,
but you separated the powder out from the whole tablets

that were left; correct?

. Yes.

And according to your report afterwards it’s reflected

as two separate items; correct?
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1 A. Yes.
2 Q. But when you got it out of the BEST kit it was in one
bag; correct? |
It was in one bag that I separated into two items.
Now, you indicated that‘within State’s 23, the BEST
kit, you had an item that contained four-plastic bags
that each had a rockliké substance in it. What was
found? What were your findingé zs to those four
. rocklike substances?

Cocaine base crack was found.

What was the total weight in those four bags?

119.0 grams.

So 119 gfams of cocaine ‘base or crack éocainé?

Yes.

Let’s‘move on to fhe other one bag that you split into
two bégs. What was the substance found with the
tablets? Did you test those tablets?

Yes. The tablets I found bénzylpiperazine, aiso known
as‘BZP, and methamphetamine.

BZP, ié that a controlled substance under our narcotics
laws?

Yes.

The 14 tablets, the whole tablets that you. found, all
contained that substance, BZP?

Well, I did not test each individual tablet because
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they were all packaged together and, like I said, they
were wet. I felt, using my judgemenf, that they had
contaminated one another and so I juﬁt téok a
representative sample scraping from several of the
tablets to get my sample.

In that sample that you tested it came back positive
for the BZP substance?

Yes.

How many tablets were you able to count that -were still
intact at that point?

I counted 14 tablets that were whole.

Did you also test the powder substance or the crushed
up substance that was aiso in that bag? |
Yes.

You.tested that separately?

"Yes.

What did it contain?

It contained benzylpiperazine, BZP.

What was the weight on that?

1.1 grams.

So it was a smaller amount?

Yes.A

Now, is it uncomﬁon at all, as a drug.analyst at SLED,
for you to receive pills that have been apparently

maybe crushed up into a smaller substance or a .powder
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substance?

It is common.

In this case, once you.pulled these out of the bag you
had 14 whole tablets and then a smaller émount of
crushed up powder; correct?

Yes. |

But both of those substances tested positive for BZP;
correct?

Yes.

I'm going to hand you what’s been marked for ID only at

this point as State’s 20 and State’s 21. Do you

- recognize those two documents?

Yes.

What- is State’s 207?

This is the chain of custody.

Is that generated by SLED?

Yes.

That’é generated in the regular course of business at
the State Law Enforcement Division?

Yes.,

‘Is this a true and accurate copy of what’s in your

notes?

Yes.
State’s 21, what’s that?

This is a drug report.
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1 0. Is that a report that you generate?
2 A. Yes.
3 Q. As part of your analysis in this case?
4 A, Yes.
5 Q. On page two of State’s 21, does that bear your
6 signature? |
7 A. Yes.
8 SOLiCITOR STUMBO£ Your Honor, at this time, sufficient
9 foundation having been laid, we would offer State’s 23 into
10 evidence, which is the BEST kit, and State’s 20 and 21,
11 which is the chain of custody from SLED and the report from
12 Ms. Coleman.
13 MS. TAYLOR: Just renewing my brevious objection.
14 THE COURT: Renewing the previous objection as to 23 or
15 all of them? '
16 MS. TAYLOR: Just the BEST kit.
17 "THE COURT: Just the BEST kit, so 23 will be in evidence
18 subject to the defense objection. 20 and 21 are in eyidence
19 without objection.
20 (Whereupon, State’s Exhibits 20, 21, and 23 were placed
21 into evidence.) |
22 Q. Just briefly, Ms. Coleman. This oﬁter package here,
23 this vacuum sealed packége, who produced that?
24 A. I did.
25 .

Q. Is that after you finished analyzing this substance in
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l here?
2 . Yes.
Why do you seal it back up?
Just to contain the evidence.
For it to be returned to the agency at that point?

Yes.

So what is in this vacuum sealed package is essentially

what you cut open and all the contents you put it back

in this package after you’re done with it for return?

Yes.

SOLICITOR STUMBO; Begging The Court’s indulgence, Your
Honor.

THE COURT: Yes, sir;

SOLICITOR STUMBO: No further questions of Ms. Coleman
at this time.

MS. TAYLOR: Just a couplel

CROSS EXAMINATION BY MS. TAYLOR:

Good afternoon, Ms. Coleman.

Good afternoon.

Okay. So just to go back to Solicitor Stumbo’s direct,

you described the-evidence in that BEST pack as

contaminated and wet; is that correct?

It was damp —

It was damp.

—— when T received it.
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Okay. And just for one second. You see how.all these
are leaking out? And you;ll get this in the jury room.
Is that what it looked like when you tgsted it?

It seems to have gotten worse since I tested it.

Would you say this was also wet and contaminated when
you received it?

The BEST kit was not leaking.

But all these things that are leaking now, were they
similar or were they even a little bif wet?

Well, if you notice the four ziplock bags. I actually
re-packed that evidence into the ziplock bags. Sc I.
added those bags. |

Right, but the fact that it’s leaking. Was it leaking
when you got it?

Yes. I mean, it was —-——

It was -—-

—-- I noted on the wofksheet that it was wet.

Okay. So wet and contaminated would bé a fair
statement?

Not ——-

Corfect?

Not contaminated. I used the word contaminated -

For the pills.

——- to describe - - yes.

Okay. I apologize. No further questions. Thank you.
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1 REDIRECT EXAMINATION BY SOLICITOR STUMBO:

2 . Ms. Coleman, is it uncommon for there to be dampness
inside a BEST kit-when you open it up?
Could you repeatAthat, please?
Do you ever, in the 3,000 cases that YOu’ve looked at
in your time with SLED, have you any other time had
wetness on the inside of a BEST kit?
Yes.
So it’s not uncommon; correct?
No.
Is that common in the field if someone puts something

in a BEST kit and seals it and it’s damp when they put

it in there and it’s an airtight seal, it’s going to

remain damp; correct?

Correct

In your view that’s not -- it didn’t compromise the

substance ---

MS. TAYLOR: Objection; Your Honor. Leading the
witness.

THE COURT: Sustained as to leading. Rephrase.

What’s your opinion as to the dampﬁess on the inside of

fhis? Did it affect it in any way?

It did not affect my analysis.

Do you feel confident in your findings.despite thé

moisture?
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A. Yes, sir.

SOL;CITOR STUMBO: No further questions.

MS. TAYLOR: Nothing from the defense, Your Honor.

THE COURT: Thank you very much, ma’am. You are free to
go. Have a nice day. Solicitor, call your next witness,
please.

MR. TAYLOR: Your Honor, if we could put a few Legal
matters on the record at this time.

THE COURT: Very good. Ladies and gentlemen of the

jury, we’re going to take a brief break. Thére’s a few

things I do need to address with the attorneys. I’1l have
you back out here hopefully in the next ten or fifteen
minutes. Feel free to get yourselves somethiﬁg to drink,
relax for a moment, but don’t talk about the case yet.
Thanks.

(Whereupon, the jury exited the courtroom.)

SOLICITOR STUMBO: Your Honor, I don’t believe I
mentioned this before, but I Was going to ask thatAMs.
Coleman be excused to go back to Columbia.

THE CbURT: I assume that that’s not a problem.

MS. TAYLOR: No, sir.

THE COURT: Very good. You’re free to.stay. .You’re
free to go. Enjoy your drive back to Columbia if you go.
Thanks. This is probably a gbod opportunity for us to put

on the record Ms. Taylor’s objections to the chain from
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earlier this afternoon. You want to start, Ms. Taylor, with

what you spoke to me about at the bench? The primary issue

I think that you had related to I believe it was the fact

that Mr. Budreau —-

MS. TAYLOR: The primafy issue, Your Honor, is that
Courtney Smith does not have personal knowleage of
everything that took place and all. the drugs that were
found. That is evidenced through the fact he could not
clearly identify which officer fourd the drugs that were
detected by the K-9 dog and the Captain. He misspoke and
said that it was Sergeant Russ when‘thé incident report
clearly states that it was Officer Budreau. He actually, if
we pulled the court reporter’s record back up, he said that |
he could not be sure whovfound what without looking at the
incident report, which.is just, I mean -- it wasn’t drafted
by him. If was drafted by Lieutenant Reeder. He'’s
'admitting, essentially, he has no personal knowledge of
every'single drug that was confiscated. Sb I am arguing
that the’chain of custody has not been proven. We don’t
héve original finders and holders of these drugs in order to
admit them into evidence. Under that, I believe they should
all be excluded.

THE COURT: Mr. Taylor?

MR. TAYLOR: Judge, just very briefly. Agent Smith

testified he saw all the drugs that were found. Dyar
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Archibald testified he was the one that packaged them up and
started the chain. I understand what Ms. Téylor is saying.
I think found is the word, but that doesn’t mean they picked
them up, put them in their pockef, held on to them. They
pointed £hem out and Dyar Archibald came in, bagged them up,
logged them in. The stuff is in evidence already,
especially the marijuana, was already in evidence before the
objection. That would be our position, Judge.

MS. TAYLOR: Your Honor, just to be clear, Courtney
Smith testified thaf he could.not be sure about.what was
found without referencing the incident report. Archibald
testified.that he did not, himself, find any drugs, and he
was not present when all the drugs were found. He éimply

collected them and placed them into BEST pécks. So my

.argument’ is that the first person to find the drugs and

tquch them is the first person beginning the chain of
custody. If that person is not here to.testify to what they
found and what they touched and then passed down the.chain
to someone else, we don't have an accurate reflection of
what the chain of custody was. Courtney Smith admitted that
he could not —-- he said at first he knew everything that

happened, but then he quickly stumbled upon which officer

,fouﬁd what and admitted he could not give an honest

depiction without referencing the incident- report. So he’s

going off of the incident report, not his personal- knowledge




of witnessing what happened. We argue that Lieutenant
Reeder would have to be here or Officer Budreau, or Sergeént
Russ. Any of the three officers that actually found the
drugs in this case, one of them could be here to testify to
that we might have a chain of custody, but none of tﬁem are
here.

SOLICITOR STUMBO: .Your Honor, just a couple of
counterpoints to point out Agent Smith’s testimony. One,
all the pictures came in through him. He took all the
pictures and we’ve got pictures in evidence that show where
the drugs are in the bedpost, in the potato chip can, behina
where they were placed without being moved, on the kitchen
sﬁelf. He took all thqse pictures and actually, physicaily
observed everything before it was moved from its position
where it waé found by the other officers, so I fail to see
the argument here that somehow either he’s in the chain or
these other officers that she references. Mr. Archibald is

the one that collects each piece of evidénce where it is and

he testified that it was unmolested. Nothihg was added to

it. Nothing was taken away from it. That it was just as it
was found when he packaged it up. Agent Smith testified, “I
took the pictures.” We’ve.got the pictures in evidence that
show marijuana and crack cocaine that’s in evidence now in
the bedpost and the other places in the house. So there’s

no chain problem whatsoever in this case, Your Honor. We
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would completely dispute that.

MS. TAYLOR: Your Honor, he took the pictures. I'm not
disputing that. We have no indication how long it was, when
they found the drugs, Qhen'the pictures were taken, how many
times -- I mean, that’s just —-- the fact that he took the
pictures is not putting him as the first person in the chain
of custody. That;é just not how chain of custody works.
The person that found the arugs -- and again, Your Honor, we
had three officers in this case that actually found drugs .in
this house.. None of those three came to testify today to
talk about what they found. Not one. We have thé person
that actually zipped it up in.the BEST case, who élready
said he was not there when all the drugs were found, nor aid
he personally witness it. ‘Courtney Smith, who said he did

witness everything, but then gets it confused as to who

found what where. I just think that for Your Honor to

ignore this chain of custody issue is just'grounds for an
appeal aﬁ this point, Your Honor.

THE COURT: May well be the case. As I understand the
law,.though, the chain does not have to negate every
possible or every potential possibility of tampering. The
purpose of chain of custody, for fungible items is very
simple; that where evidence pésses through several hands the
court should not be left to conjecture as far as who had it

and what was done with it between the time that it was
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seized and the time that it was tested. 1In this case, we

have photographs_of the items.being located where they were
found. We héve the testimony of the varioﬁs officers who
handled the evidence, took the evidence, transported fhe
evidence, and ultimately the Sergeant and the SLED
technician who tested the evidence. Looking at the evidence
as a whole I understand and respect your,position,iMs.
Taylor, thét it would be necessary to have the person who
actually found thé items, but‘based upon the evidence as a
whole I do believe that the state has proven a sufficient
chain in 6rder to warrant admissibility and that was
essentially what my ruling was at the bench. Clearly any
gaps in the chain or any problems with the'chain; that goes
to the wéight and not necessarily the admissibility of the
evidence and certainly you are at liberty and I imagine you
will be arguing, in closing; concerning the moisture in the
bags, the twenty-one versus fourteen pills; et ceteré. That
is clearly yodr prerogative to argue thaf, but in so far as
we’re dealing with the limited issue of admissibility I do
find that the state has sufficiently demonstrated the chéin
to warrant admission of those items that we’ve discussed.

MR. TAYLOR: The case on pdint for that State vs.
Hatcher. I just wanted to put that on the record. I don’t
have the site off hand.

THE COURT: It’s a fairly recent one, isn’t it?
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MR. TAYLOR: Yes, sir.

THE COURT: Taylor is the one that I -- it basically
restated Taylor from 2004.

MR. TAYLOR: It did. It was a 2011 case, Judge.

THE COURT: Very good. Anything else, Solicitor, that
you needed to put on the record before we proceed?

SOLICITOR STUMBO: Your Homor, I think at this time
we’re going to have to break for the day and I'm going to
tell you why. After the court’s ruling earlier I thought
about making another argumenf about the unavailability of
Detective Reeder. He is actually in some training this week
not in town. It was our intention not to call him. I
understand the court’s ruling. We do believe theré may be
some good faith argument here that under Rule 804Bl, because
of his prior testimony under which he was subject to cross
examination he would not be here for. Agent Smith would be

able to the fact that Miranda was given by Agent Reeder.

‘That being said, YourAHonor, we have taken a further look at

it over the lunch break. We have decided to get Agent
Reeder -- excuse me, Captain Reeder, back here for
testimony. We think it’s the prudent thing to do. We are
bearing, essentially, the expense for that, but he is not
going to be here until first thing in the morning.

THE COURT: Where is he, out of curiosity?

SOLICITOR STUMBO: He’s in Texas.
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THE COURT: I see. I didﬁ’t realize that he was
unavailable. I understand, but I think you’re probably
making a wise decision if you want to move forward with the
evidence you’re seeking to introduce.

SOLICITOR STUMBO: Well, this is an important enough
case for\our office with the Sheriff’s Department, Your
Honor, where we believe that it’s worth the expenditure and
we're going to make it happen. But that being said, he’s
our next witness and we’re going to need to call him at 9:00
in the morning if we can, or 9:30. I guéss we can start at
9:30, but he’s going to have to get on a plane and go back.

THE COURT: Do you anticipate him being your final
witness? |

SOLICITOR STUMBO: Our inténtion, Your Honor, is to
recall Agent Sﬁith.

THE COURT: After that?

SOLICITOR STUMEO: Correcf. And then he would be our
final witness.

THE COURT: I think you had menticned at the sidebar
that Jason Budreau is on honeymoon; correct?

SOLICITOR STUMBO: That’s. correct, Your Honor, and I --
there again we’ve dealt with chain issues. We called him in

the first trial, really for edification of the jury to heér

from the K-9 officer.. Obviously I didn’t want to mess up

his honeymoon. I was at his wedding on Saturday. Sc we're
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not going to pull him back.
THE COURT: I understand. Very good. Anything else

that we need to address as far as the defense is concerned

" at this point?

MS. TAYLOR: Not at this point, Your Honor.

THE COURT: Very gocd. Let’s have the jury back in
here, please.
| (Whereupon, the jury entered the courtroom.)

THE COURT: Ladies and gentlemen of the jury, please
don’'t get too qomfortable because in a few moments I’m going
to be releasing you for the day and I’1l tell you why.

We'’ve ﬁoVed a little bit quicker than I had anticipated and

that all of the parties had anticipated. There is still

. another witness who needs to testify, but they simply aren’t

available right now, but they will be here in the morning.
In all likelihood this case would’ve goné into the morning
anyway because of the concerns that we had about breaking at
5:00, so we’re really not losing anything by just
reconvening tomorrow morning. I’1ll ask you to be back in
the jury room, if you»would, by 9:30 tomorrow morning at
which point we’ll continue with the trial and I anticipate
hopefully sometime tomorrow we Qill be doné with all the
testimony and you’ll have heard the argument and the charge
from this court. Same admonition as yesterday, don’t read

anything about this in the paper. I know that there is a
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reporter here from the.Index Journal, so if your habit is
the same as mine to go out to the mailbox in the morning and
get thé paper, well, for one aay you’re going to have to .
break your habit and your routine. “Just don’t look at the
paper tomorrow morning. Okay? Don’t talk to anybody about
the case. Aside from that, keep the badges. Wear them back
tomorrow. Have a great evening and I will see you tomorrow
morning ét 9:30. Thank you very much.

(Whereupon, the jury exited the courtroom for the day

- at 4:30 p.m.)

THE COURT: The jury is out. We’ll be at ease until

tomorrow morning, but before y’all go, Mr. Taylor and Ms.
Taylor, I'm going to go ahead and email y’all the
instructions. They’ re not substantially different from the
ones I gave in the first trial with the exception of the
deletion of the firearms charge where Mr. Ervin was
acquitted on that offense and the addition of the péssession
of benzylpiperazine. Am I pronouncing thaf correctly?

MR. TAYLCR: I'm just saying controlled substance,

Judge.

THE COURT: BZP.

MS. TAYLOR: Your Honor, remind me if I’m wrong. Did
you charge on mere presence in the previous trial?

THE COURT: I will.double check and certainly if you

want me to charge mere presence that’s something we can
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discuss, perhaps tomorrow morning. If you have something
that you would suggest. Ilcan’t rememper offhand. I looked
at the charge that I gave.

MS. TAYLOR: I know we. added one, but I couldn’t
remember which one it was.

SOLICITOR STUMBO: Judge, could yoﬁ copy me on that too?

THE COURT: Sure. When I was modifying the charge I gave
in January my only concern was getting the offenses right,

so I have not gone through the substance of it as much as I

normally would, but I’1l double check that and certainly

consider a mere presence request from you.

(Whereupon, the court was in recess at 4:35 p.m.)

TRIAL DAY 3: 07/24/2013

BAILIFF: All rise. Court come to order.

THE COURT: Thank you. you may be seated.

(Whereupon, the court confefred with the court reporter
and a bench conference took place.)

(Whereupon, incident report, was marked as Court’s
Exhibit 4.)

THE COURT: If we may we are going to go ahead and go
back on the record in the State vs. Maunweli Ervin. There
have been some developments as of last evening and I’ve been
discussipg these issues with the attorneys in chambers prior

to coming out here and going on the record. 1I’ve marked as
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Court’s Exhibit number 4 an incident report which is derived
from an allegation that Rhenatta Lake made contact with one
of the jurors, a Ms. Warren. Thé record should reflect that
this morning I requested that Ms. Warren be separated from
- the rest of the jury panel. We have all twelve jurors here
ahd Ms. Warren has been separated. In_discussing this
matter with the attorneys in chambers, it’s my intention at
the outset-to.inquire of Ms. Warren about tﬁe incidenf and
whether or not the contact that was made by Ms. Lake would
prejudice her or otherwise affect her ability to remain fair
and impartial and judge this case.solely on the evidence as

presented. At that point in time -- and agéin, I've related

this decision to the attorneys, at that point in time we

will take a brief break of no more than five minutes or so,
so that we can assess where we stand depending upon Ms.
Warren’s responses to my quesfions. So that’s what we’re
going to do at this point. Obviously we’re at a stage where
we have twelve jurors. We’ve uséd the alternate. I know
that the Solicitor’s officé has been in contact with various
law enforcement individuals. TIt’s the Solicitor’s intention
to go ahéad and seek a warrant against Ms. Lake. The court
will also at this point in time be issuing a bench-warrant
against Ms. Lake and instructing the Solicitor to institute
contempt proceedings against her. This is potentially

indirect criminal contempt, so obviously Ms. Lake cannot be




1 summarily be found in contempt and the procedural
2 requirements will have to be followed in order to decide .
3 exactly what took place lasﬁ night. So, at this point in
4  time we’re going to go ahead and bring out Ms. Warren if we

5 would, Mr. Willingham, and let me just ask her a few

.6 questions, please.

7 (Whereupon, Jjuror entered the courtroom to confer with

8 the court.)

9 THE COURT: Good morning, Ms. Warren. How are you?

10 JUROR: Fine.

11 0. First of all, I apologize for keeping you in the room

12 separate from the other jurors, okay. The purpose in
13 doing that waé that obviously I was informed of what
14 happened, what transpired last night when you were

15 contacted by somebody-about this case.

16 A. Okay.

17 Q. The first thing I want to tell you is you did the right

18 thing; okay? You did exactly what you should’ve done

19 - and intuitively you did it even though I didn’t tell

20 you to contact the police if there was contact made

21 with you. So the fact that you did what you did is

22 exactly what you needed to do; okay? And I wanted to

23 reassure you of that. The first question I have for

24 you is -- and I believe I know the answer since I think

that they probably put you in that separate room before.




you ever got into the-jury room. Is that right?
Uh-huh.

So you have not discussed this incident last night with
any of the other jurors?

No.

Okay. Now, Ms. Warren, I did read the incident report
and basically last night you exp]aihed to the
—individual who contdgted-you that you could not discuss
this case with anyone. You followed my instructions
and basically you cut the conversation off then
contaéted the police.  Is that what happened?

Yes, sir. Uh-huh.

Ms. -Warren, you’re still a juror on‘this case. The key
queétion I've got for you is despite what happened last
night, can you set that. aside and still remain fair and
impartial and judge this case solely on the evidence
involved? |

Yes.

You’re certain of that?

Yes.

So you can put the incident last night‘completely oﬁt
of your mind and give a fair trial to both the
defgndant and the state, despite what. happened?

Yes.

You’re certain of that?
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A.. Yes.
Q. >Very good. At this point in time, Ms. Warren, what I'm
going to ask you to do is if you would -- I hate to put

you. back in that room that’s much more uncomfortable,
but if you would jusf return to that room for a few
moments. There are some issues that I need to take up
out here concerning this and then we’li hopefully
proceed and be iﬁ a position to go forward. Whén you
do rejoin the jury, obviously don’t discuss this.

incident from last night with any of them; okay?

A. Okay.

Q. I appreciate that, Ms. Warren. THank you very much for
knowing what to dé when you had to do it. Thank you.
(Wherehpon, juror exited the courtroom.)

THé COURT: Ms. Warren is out. At this point in time is
there anything that anyone needs to discuss with me about
her responses to my questions? I know that 'in chambers the
defense had told me that they were inclined to request that
she be released. My inclination, after discussions with her
and havihg a chance to view her credibility —-- my '
inclination is that if the defense is okay to go with 11
jurors I am okay to release her, but otherwise I really
don’t see where this incident last night was so detrimental
to her impartiality that.she could not serve as a juror. So

if we need to go with 12 I think we can go with 12. At the
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same time, if the defense -- i’ll leave it up to the defense
as to whether or not they would like to ask Ms. Warren to be
relieved and simply go along with 12 or .any other motions
that they may want tb addressf I wéuld note that at this
point in time, Solicitor, is there any-indication that the
defendanf -- or is this an open question. Is there any
indication in your mind that the defendant had prompted Ms.
Lake to engage in this conduct?-

SOLICITOR STUMBO: It’s still under investigation, Your
Honor. At this time I don’t want to ansWer one way or the.
other. "

THE COURT: You don’t know at this point is what you’re

telling me.

SOLICITOR STUMBO: That’s exactly right. As to Ms.

Warren’s answers, we’re obviously very satisfied that she
can be fair to us and to the defense here and we’re ready to
proceed, Judgé.

THE COURT: Very good. We are under a timetable,
" pecause I know that one of the witnesses has got to catch a
flight and they need to ke out of here and on the road.in
the nextr hour and 40 minﬁtes,.maybe. 11:30 would be the
iatest. An hour and ten minutes. 11:30 would be the latest
that they would be able to catch that flight. Ms. Taylbr,A
obviously I can give you about five or ten ﬁinutes to

discuss this with your client, but we have to move forward
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one way or another.
- MS. TAYLOR: Thank you, Your Honor.

THE COURT:‘Thank you. We’ll be at ease for about five
or ten minutes. Madame Clerk, if you would issue that bench
warrant for me, please.

BAILIFF: Judge, hold on.

THE COURT: What? She wants to change her mind?

BAILIFF: Yes.

THE COURT: We’re going to go back on the record. Mr.
Willingham has juét informed me that the juror, Ms. Warren,
perhaps has had some second thoughts. I’m going to ask her
to step back out here and juét tell me what she wants to
tell me. |

(Whereupon the juror entered the courtroom.)

THE COURT: Ms. Warren, Mr. Willingham, the Bailiff,
told me that you had thought about this a little bit more.
Is there something you need to tell me, ma’am?

JUROR: Yeah. I thought about it a little bit more. I
don’t think I’d be able to do it.

THE COURT: You can’t do it?

JUROR: No.

THE COURT: Very good, Ms. Warren. If that’s the
éituation then I’li release you. I appreciate you coming
and I appreciaté yoﬁ doing what you did last night and

having the presence of mind to do it; okay?




JUROR: Okay.

THE COURT: You may be contacted at a later point in
.time by an investigator or somebody else, because obviously
this is a fairly serious situation anytime you have someone
contacting a juror in the manner that they did. Just
cooperate with them if you would and I would appreciate it.
Thank you very much for your candor énd your willingness to

do what you need to do. Hand the button to the bailiff.

Thank you and I’1ll see you later, Ms. Warren.

JUROR: Thank you.

(Whefeupon, the juror was dismissed and exited the
courtroom.)

THE COURT: We will he at ease for about five or ten
minutes while you discuss this with Mr. Ervin, Ms. Taylor.

(Whereupon, the court was in a brief recess.)

THE COURT: We are back on the reebrd in the State vs.
Maunwell Ervin, who is present. Ms. Taylor, you’ve had a
chance to discuss with your client where we stand. What's
yoﬁr position, please?

MS. TAYLOR: Your Honor, like I discussed in chambers I
would like to get him under oath and have him réad into the
record his decision, just for protection.

THE COURT: Very good. Mr. Ervin, if you would, you can
stay seated if you want,-but just raise your right hand. I

need to put.you under oath, sir.
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 MAUNWELL ERVIN, having first been duly sworn,

testified as follows:

Q.

A.

You are Maunwell Ervin?

Yes, sir.

You’ve been discussing thié with your attorney, the
situation that we’re in. We have 11 jurors at this
point in time. The question is whether we proceea or
whether you waive your statutory right to a 12 persop
jury and we proceed with 11, or whether you’re going to
ask your attorney tb déclare a mistrial in,ﬁhis case.
That’s essentially the question before us right now, or

before yoﬁ. You have discussed this with your

attorney;'is that correct?

Yes, sir.

‘What would your preference be, sir?

" We’re going to continue.

I'm sorry?

We’1ll move forward with 11.

You want to move forward with 11; is. that cqrrect; sif?
Yes, sir.

So you’'re okay to proceed with 11 jurors? AIs that

right?

‘Yes, sir.

Very good.

MS. TAYLOR: Your Honor, just briefly while we’re on the
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record, I would just like to-note that my client’s right to
.Crdss examine should not be limited to a certain time delay
on 5 date certain trial by a crucial witness in the case.

- While I will make every effort to ensure thét Mr, Reeder is- -
free.to go( I doﬁ't want to be impeded as far as completing
my cross examination due to that.

THE COURT: I understand. Anything further from the
state?
| SOLICITOR STUMBO: Your Honor, I’m not sure if we ﬁeed
to péll the jury or give an additional instruction when they
come out before we start back. If you would juét instruct
'them_tq bass a note to the bailiff if they’ve had any

contact. I know we discussed that in chambers. Then we can

proceed and if you get a note or some kind of contact then

we can deal with it as it comes. .

THE COURT: That will be my intention. Mr. Willingham,
let’s have the jury, please.

(Whereupon, the jury entered the courtroom at 10:42
a:m.)

'THE COURT: Let the record reflect that the jury is back
and seated. Ladies and gentlemen of the jury, I know that
y’all were here on time. I’ﬁ sure you realize that we’re
short one juror, but we’re going to be proceeding

nonetheless. I apologize for keeping you waiting back

there. All I can tell you is that ‘I assure that the delay
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was necessary. I assure you that there was no way to avoid

~it. I assure you that I am very sorry for having caused'you

to sit back there for so long. 'One thing I do want to

mention to you before we proceed with the trial is if at any

‘time someone attempts to contact you or if anyone has

attempted to contact you while this trial is going on what I

want you to do is during the next break I want you to send a

note by Way of the bailiff informing me of what happened;

okay? Similarly, if anybody tries to contact you while the
case is ongoing, I want you to immediately contact law

enforcement. Report that to them or réport it to the

bailiff if you'’re here in the courthouse; okay? Now, with

that we are still in the state’s case in chief. Mr. Taylor,
if you would call your next witness pléase, sir.
’ SOLICITOR STUMBO: Your Honor, the staté calls Capt?in.
Jarvis Reeder to the stand. |
THE COURT: Come up, please, Mr. Reeder.
JARVIS REEDER; having first been duly sworn,
testified as follows: |
DIRECT EXAMINATION'BY SOLICITOR STUMBO:
- Good morning, Captain Reeder.
Good morning.

You work with the Sheriff’s Department?

I do.
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JARVIS REEDER-DIRECT EXAMINATION

1
2

A.

Q.

Yes.
What is your current role there at the Sheriff’s
Department?

I am the Captain of the criminal investigation division

~as well as the narcotics unit.

.You were recently promoted to that position?

Yes.

Before you were captain over investigations,‘what was -
your rank and your role there at the Sheriff’s
Depaftment? |

I wés a lieutenant and I was the-coﬁmaﬁder of the Drug
Enforcement Unit.

The Drug Enforcement Unit is a task force with the city
and county: Is that correct?

Yes. Greenwood County Drug Enforcement Unit is a task

force primarily consisting of officers from the

Greenwood City Police Department and the Greenwood
County Sheriff’s Office.

And you were the commander over that unit?

Yes, sir.

Captain Reeder, about how many cases during the cburse
of your time with the Drug Enforcement Unit, do you
think you’ve investigated?

A hundred or so.

Was. one of the cases you worked on as commander cf that
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unit involving the defendant, Maunwell Ervin?

Yes, sir.

- Is he in the courtroom today?

Yes. He’s sitting there with the plaid shirt on.
You’re familiar with him?

I am.

. Where was he residing, to your knowledge, at the time

you investigated him back in December 20107 .

—, which is located in the city of

Greenwood.

Is that Lawson Street down by Lander?

~Yes. It’s directly behind Lander University.

Did you‘have occasion, tHrouéh:the course of your
investigation, to obtain a seérch waf#ant for -
I -

I did. |

And that was information developed from what,
surveillance? Sou?ces?

Prior to that we had received information that this was
a house involved in illegal drug activity and then I

thipk we received information from a burglary.

. Then did you conduct some surveillance on that house

yourself?
Yes.

Based on that information you were able to gather, did
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JARVIS REEDER-DIRECT EXAMINATION

you document that in a search warrant affidavit?
Yes, I did.

And you applied for a warrant from a judge?

I did.

Did you obtain the warrant from the judge?
I did.

What was the date that you and>your drug enforcement

~ team executed that search warrant?

We ekecuted.the éearch warrant on December 9, 2010.

Was that late at night or during the day? What time of
day was it?

2100 hours. - Around 2114, which means around nine that

night.

- As commander of the unit, how did you organize your

team? How did y’all go in and execute this search
warrant?

We,used.the Greenwood County SWAT team, which is a SWAT
teaﬁ composed of Greenwood County officers and officers

from the Greenwood City Police Department to execute

vthat warrant.

Did the SWAT team go in firsté

Yes. What happened is the SWAT team goes in, secures
the residence, secures all 6ccupants in the residence,
and. then they turn the scene over to the Drug |

Enforcemeht Unit.
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1 Q. Who was in this residence at _ whén the team
2 | goes into the house that night?
3 A. The defendant, Maunwell-Ervin,«and a Benoit Bush.
4 Q. At £hat time did you take Mr. Ervin, the defendant, and
5 Mr. Bush into custody?
6 A. At that time they were placed, once the SWAT team
-7 entered, they secured everyoné in'the residence with
8 handcuffs and they were brought into a front room where
9 I observed them at.
.10 Q. That’s for purposes of officer safety? 
11 A. Yes. |
12 0. To secﬁre the residence while you sweep the home for
13 | _wéapons and such?
14 A. Yeél
15 Q. ~ Captain Reeder, at fhat point did you have Any contact
16 or say anything to Mr. Ervin at that time?
17 A, I did. At that time he and Mr; Bush Qas in handcuffs
i8 in the front room and I read them both their Miranda
19 Rights.
20 Q. Did you inform them why you were there?
21° A. Yes.
22 Q. And served a éopy of the search warrant?
23 A. -I did.
24 Q. Now, you say you read him the Miranda Rights. How did
25 ~you read him those rights? Off a card?

315




JARVIS REEDER-DIRECT EXAMINATION

1

-

‘A,

" No. It’s just my practice that anytime we secure

anybody‘that-I read them fhéir Miranda Rights. I
basically told him that they'ré not uﬁdef arrest,'but
they have the right to remain silent. Anything they
say can be used against them in court. . They also have
the right to talk to an attorney. If they can’t afford

one. ' They also have the right to stop answering'any

" questions and -at any time to consult an attorney. Then

I asked them if they understood their rights. Mr.

Ervin stated that he understood his rights and Mr. Bush

stated that he understood his rights.

Did they at any time exercise their right to remain
silent? Let me back up. Did he at any time, Mf.
Ervin, exercise his right to an attorney?

No.

At any time did he say he didn’t want to talk to you?

- No.

Did at any time you pressure him or threaten him in any
way to say anything?

No, sir.

‘He appeared to understand these rights as you read them

to him? .

Yes. He told me he understood his rights.
Were the other members of your unit there in the room

as you read these rights?
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1 A. ' Uh-huh.
] Q. Now, subsequent or after you reading hiﬁ his rights,
3 © did he make any statements of any sort.to you, Captain
4 Reeder?
5 .A. He did. Once we startgq searching the residence he
6 'stated that Mr. Bush didn’t have anything to do with
7 wﬁat was in that house or that residenée.
8 'Q.~ We have-a serieg of piétures" I beg thé court’s
9 indulgence, Your Hono;. I don’t think we have the
10 evidence out here, but I'm going to ask the witness
11 . questions at this point. Captain Reéder, were there
12 any narcotics found in the residence?
13 A Yes.
14 Q. .Did you také part in a search of the back bedroom of
15 the hoﬁse?
16 A. I did.
17 Q. How~many bedrooms were there in this house?
18 A. - I can remember one bedroom with a bed in it. There
19 were séveral'roéms in thé hdﬁse, but i remember one
20 bedroom. |
21 Q. There>was only béd in the house.
22 A. ’ Right.
23 Q. And were there any narcotics found in that bed?
24 A; ‘»Yes; |
25 Q. Where were they found?
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Vl “A. They were found located in a bedpost of -- like a
2 .headboard.
In the post of the bed?

- Inside the -- yes, sir.

So it was hollowed out for purposes of hiding those

narcotics?
Possibly.
Did it appear to be?
Yeah, it.appeared to be.
.4Were there digital scales found in the house?
Yes, sir.
What types of drugs were found in the bouse?
There was crack cocaine, marijuana, and ecstasy
Were those items field tested and weighed by y’all when
you first obtained them? -
Yes. I think we seized 127 grams of cocaine, 291 grams
of marijuana, 21 ecstasy pills.
Ultimately, after they’re collected, they’re taken
somewhere else to be tested in a lab laﬁer?
:That’s right.
Who does that?
" SLED.
That, to your knowledge, was done .in this case?
Yes.

'I’m.going to show you two pictures up on .the screen.
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1 Let me know if you can see them or if you cannot. 1I’ll
2 show you first what’s been marked as State’s Exhibit
11!
" THE COURT: If you need to step down, go ahead and move
around so that you can see the screen better, please.
(Witness complied.)
Does this look familiar to yo?
-Yes. |
-Is this the inside of ﬁhat bedpost?
Yes, sir.
- What types of narcotics did you find inside that
bedpost? | -
Marijuana and crack cocaine.
I’'11l show you State’s Exhibit 9 now here on the screen.
I believe as well State’s Exhibit 22. .Does that look
familiar to you?
"Can I remove it?
Sﬁre.
Yes, sir.
WasYthis potato chip canister found in the house?
~Yes, sir.
What was inside of that céniéter?
Crack cocaine. What I refer ﬁo as créck cookies,
because they iesemble cookies.

That’s what’s reflected here in State’s Exhibit 9?
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1
2

A.

Q.

Yes.
That’s as you remember it that night when y’all found
it?

Yes.

Now, was there another officer that ;is part of your

team that’s responsible for collecting the evidence in
the hquse?

Yes.

That wasn’t you that night, wés it?

No, sir.

But you observed these narcotics at that time?

. Uh—_huh. I did.

~Another member of tine team actually collected them and

took them to evidence?

Yes, sir.

Do &ou remember who that was? .You canirefresh'your
recollection.

I'm thinking Sergeant Russ maybe. I‘m not reallyisure.

It’s not in your report?

- No.

But you had another agent on scene there that night

that actually put the narcotics into the bags and -start
. the chain of custody; correct?

Yes.

I'm going to show you State’s Exhibit 24, what's
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1 ‘already in evidence. What’s in State’s 242
2 Digital scales.
3 What’s the significance of finding these in the house?
4 They were going to distribute illegal drugs. Weigh the
5 amount out that people buy.
6 Did you have any other indication that night, Captain
' 7' Reeder, that any other people lived in_that house other
8 than the defendant?
9 - From my information I.knew that there was a Brent Erﬁin
10 that possibly lived there as well. He wasn’t there
11 when wé executed the search warrant.
12 ‘ .Is he related to Mr. Egvin?
13 I think they’re cougins.
14 He wasn’t there the night y’all e%ecuted the search
15 warrant? | |
16 No, sir.
17 Just to reiterate, under Miranda after you’ve read him
18 his rights, Mr. Ervin states‘to you that the other guy,
19 Mr. Bush, he didn’t have anythin¢g to do with what y’all
20 - found in the residence that night?
21 That's‘right.'
22 Captain Reeder, one last question and then I'm going to
23 ‘sit down. You state there’s one bed in the house
24 total. Were there any other beds in this residence?
25 No. Not that I femember; |

321
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1 Q. - Any other mattresses?
2 . Not that I remember.
Sleeping bags?
Not that I recall.
Or a pillow somewhere else in the house?
I don’t remember secing -- I saw a couch in the front
room and a bed in the back room.
So it appeared that one person lived in that hbuse?'“

Yes, sir.

This defendant, Maunwell Ervin, is the one in the home

when you execute the search warrant?
Yes. He was in the house.
Brent Erviﬁ wasn’t there; correct?
No, sir.
No further questions at this time.
fHE COURT: Ms. Taylor, cross.
CROSS EXAMINATION BY MS. TAYLOR:'
Good morning, Captain Reeder. .How are you?
"I'm fine. |
Good. All right. Just a couple of questions. You've
been promoted since this investigation; correct? At
this time you were a lieutenant.
Yes.
When it took place. Okay. Can you just detail a

little bit -- you said you were the commander of the
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1
2

Drug Enforcement Unit: What does that mean your job

is?

" I'm the supervisor of that unit.
‘Okay. So that means you oversee all the officers

"underneath?

Yes.

Okay. .So do you look over aﬁy_notes they may have
turned in or ask them any questions about Qhat they
found?

Not necessarily. I don’t micro-manage them.

You don’t micro—manage them.

No.

But you had to have some.kind of conversation, because
you dréfted tﬁe incident report. So ydu had to
comﬁunicate what they found so you could make an
accurate reflection.

Yes.

Okay; ’And you said that you’ve handled over a hundred
cases.

Yes.

Is that what ybu said? Okay. And you’ve been trained

by the DEA. Is that correct?

I have received training. I was assigned to a federal

government task force, Drug Enforcement Administration.

I've also been to numerous narcotics trainings and




JARVIS REEDER-CROSS-EXAMINATION

| 4cla$ses as well.

2 Q. Okay. And in that training-anYtime did they ask you or
did they tell you it would be goodAprocedure=to take
notes on anything?

I’'ve never seen anything that says you have to take
notes.

You’ve never seen anything or they’ve never told you?
AI’ve never seen anythingxin writing that says that I

have to take notes.

Okay. Did anybody suggest that that might be a good

procedure to follow?
»Possibly, yes.
Okay. Give me just one second. All right, in this
particular case, what’s the first fhing you do when you
get a tip or information that drug reiated activity is
occurring at a certain place?.
Verify the residence.
Verify the residence. - And how do you do that?
Ride by. Conduct surveillance.
'Surveillance, okay. So you personally surveilled the
house of —; correct?
I did.
Okay. And through that surveillance you were able to
ascertain that two individuais resided there; correct?

Yes.
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1»' Q. Those two individuals would be Maunwell Ervin and Brent
2 ' Erviﬁ; correct? |

3 A. Yes.

4 Q,' You received tips that Brent Ervin was a known drug

5 dealer in the community; correct?

6. .A. I received tips that both Brent and Maunwell were drug
7 dealers in the community.

8 Q. That wasn’t the question. Just -—- youireceived tip

9 that Brent Ervin was a drug dealer; correct?

10 A. I received tips that both Brént and Maunwell were drug
11 dealers.

12 MS. TAYLOR: Your Honor, if you could instruct him to
13 please answer my-question. |

14 THE COURT: If you would answer with a “yes”. I think
15 we uﬁderstand. ‘

16 - MS. TAYLOR: Yes. We understand. Thank you. Okay.:
17‘ Q. .So bow.long did you surveil the premisés?

18 A. About two weeks prior to my affidavit. .

19 Q. Two weeks before you drafted the affidavit; correct?
20 A. Yes.

21 Q. Was this 24 hour surveillance or just.kind of like --
22-. A. It was spot check surveillance.
23 Q. What does that mean?

24 A. You sit there for some period of time and then you

25

leave.
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1 Q; Then yoﬁ leave?
2 A. 'Thefe’s no amount of time that you sit on surveillance.
3 Q. Okay. And during this spot and check in that two week
.period, did you see any drug deals take place?
No. |
Did you see any suspicious packages delivered?
No. | |
Did you see anything else that indicated that this
house —-- there was drug related activity taking place
there? |
No. I just saw vehicies that were given to us that
Aboth individuals drove.
Both individuals. Maunwell and Brent Ervin; correct?
Yesl |
Okay. All right. But you didn’t take any notes during

the two weeks of the surveillance?

I didn’t take any notes during the two weeks of my

surveillance. Basically my notes were draftéd in my
affidavit for my search warraﬁt.
In your affidavit. Okay. Do you happen to remember
what kinds of vehicles you saw in the driveway that
day?

I saw a Nissan Maxima and I saw a Dodge pickup.
Pardon me one second. Okay. I apologize. I had to

"get to the right page here. Did you e#er guestion
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1 Brent Ervin about this incident? -
2 A. I did not.
3 Q. Why didn’t you question ﬁim? You stated previously he
4 . wasn’t there. | |
5 A. He wasn’t at the residence when we executed thé search
6 warrant and I had no reason because Maunwell stated
7 -that the other guy in the house had nothing to do with
8 it.
9 Q. Okay. - Is it common that you -- I mean, do you -- You
10 -don}t know who’s going to be home when you execute a
11 ' search warrant, right?
12 A. No.
13 Q. I mean, it could be anybody. It couid be a third
14 person that had nothing to do: correcf?
15 A. ' It could possibly.
16 Q. Okay. So if someone is not at‘the scene at the time the
17 search warrant is executed, even though you know
18 th;ough your affidavit and your prior éurveillance that
19  they live there, and you also know through your |
20 affidévit that they’re. a drug dealer, you still
21 wouldn’ t qﬁestion them at all rega;ding thiS‘incideﬁt?
22 A. I had no reason at that time.
23 Q. You had no reason? No reasoﬁ to question a known drug
24 dealer living in the same housé?
25 A. . He wasn’t there.
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1
2
3

Q.

’

Because he wasn’t there at that time. But previously

you had surveilled and wrote in your affidavit that you

observed him to be living there; correct?

Yes.
Okay. Okay. Walk me through just a little bit -- what

items were the officers able to find without the use of

~a drug dog.

One of the main items I know were the crack cocaine and
the bulk marijuana I found in the post of the bed.
Those were discovered without the use of the dog?

Yes.

Okéy. So what’s the purpose of a drug dog.. Let’s back

up justAa little bit. What’s the purpose of a drug
dog? Bringing it to a situation like this.

I'm not a certified handler, but the purpose of a drug

dog'is'to possibly indicate the presence of narcotics.

Indicate the presence of narcotics. So what happens
when, after you said, SWAT goes in,‘securés the
premises, makes sure nobody is in there with a gun or
is going to, you know, hﬁrt one of the officers. Then
do you take the dog on a cursory sweep through the
house?

Well, usually what happens is the handler comes in and
observes the hoﬁse and makes sure there’s nothing that

will harm his dog once he uses him in that house.
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Q.

- Right. Okay. So the dog goes through the house though

and- does a preliminary_search; correct?.

Yes.

So the dog went to that bedroom where you found the
drugs but he didn’t alert; correct?

Yes. I assume. |

Right. So a drug dog doesn’t alert to drugs that are
found in a bedpost, but you find them independenﬁ of a
drug dog.

A drug dog, just like humans, are not one hundred
percent.

I’m'sorry. Can you say that again?

The drug dog, just like humans, they’re-noﬁ one hundred
percent accurate. |

So you’re saying the dog missed the‘—— how many ounces
was it? Let;s check. I think you‘might know better.
How many ounces did you find in the bédpost?

If you show me that package it might be on that ;abél.
I don’t think I saw it, but I;m not greét at reading
these kinds of things.

THE COURT: Hand him the other one with the crack. Do

we have the report? Let’s just use the report instead of

opening the evidence at this point. Why don’t you hand him

the SLED report. That might be more helpful.

Q.

This might be more helpful. I apologize, so we don’t
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1
2

have to fish through drugs. .Just tell me how much

marijuana or crack, whatever it was, that you found in

the bedpost.

One of the bags had 49 grams of cocaine. Tﬁe other one
had 25.6 grams.

Of cocaine or of marijuana?

That was cocaine. Also the marijuana had 8 bags. Each

- bag contained around 28 grams, which is about an ounce

-of marijuana in eacn bag.

Okay. So your testimony is that 49 grams of crack --
I'm sorry. Forty-nine in one bag and 29 in another,
and then —-- sorry, one more.’ Tweqty~nine in another
bag along with eight individuai bags of marijuana, the
drug dog didn’t alert to that?

Yes.

Did the drug dog alert to anything in the house?

Yes.

- What did the drug dog alert to?

I think he alerted to, if I recall correctly, I think
he alerted to the hidden compartment that was in the
kitchen.

So he did find drugs in the kitchen, but he went
through that bedroom and.didn’t alert, but then you'
later came in and found the drugs in the bedpost. How

did you know to look in the bedpost?
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A.

° ¥ o ¥

Based on my training and experience I know that
narcotics violators usually hide drugs any and

everywhere the common person just wouldn’t look. From

. my experience I've found drugs hidden in concealed

places.

But that’s also the same reason why you take a drug dog
in, because they can look or alert to places that we
can’t see with our open eye 6r out in public; right?
Yes.

Just to clarify, the drug dog went in there, did not
alert to that bedpost, and then you with a hunch found
the drugs in the bedpost. |
Yes. The drug dog is also used as a tool to help
search.

Okay. All right. Let’s get back. In your incident
feport you mention tha£ Agent Watts, who I know is not
here to testify, seized several documents containing
both the names of Maunwell Ervin and Brent Ervin du;ing
his search of the house;'right? |

Yes.

And despite that you still didn’t question Brent Ervin.
I didn’t. |

Let’s go to the bedroom that you assumgd to be Maunwell

Ervin’s. Okay. What did you find in that room other

- than the drugs?
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1 A. . Documents with Maunwell and Brent’s name on them.

2 "In the room?

3 Yes.

Q
A
0. Okay. Did you find any clothes? -
A

To be honest with you I don’t remeﬁber. It was over
two years ago. I’m pretty sure there’were clothes.
There ﬁere clothes in there? Okay. I'm going to show
a picture, two pictures rather. Can you identify what
those two pictures depict?

SOLICITOR STUMBO: If I could see those, Your Honor.

- MS. TAYLOR: Of course. Sorry.

SOLICITOR STUMBO: No objection.

Which side?

That side. The side I gave.ﬁhem to you. Yes.

Yes?

That’s a dry cleaning receipt with the name Brent Ervin
on it; isn’t it?

Uh-huh.

And that was also found in the bedroom that you
believed to be Maﬁnwéil Ervin’s.

- I'm not sure they were found in the bedroom or not. I
know that there was a hall closet that I~thiﬁk clothes
were hanging up on as well. I'm pretty sure that these
were actually found in the hall closet.

They were found in the hall closet?
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1 A. Just by looking at the photos I can’t tell you if they
2 were found in the bedroom ---

3 Q. Right. Well it’s —-

4 A. ——~ or found in the hall closet.

5 Q. Yoﬁ can refer to your incident report if you like. I

6 believe it states‘in fhere that they were found ih the
7 ~ bedroom.

8 SOﬁICITOR STUMBO: Objection, Your Honor. She can ask a
9 question and not state something from the incident,réport.
10 THE COURT: If you need to review the incident report fo
11 get clarification feel free to do so.

12 A. There were numerous documents. My report doesn’t say
13 which documents were found.

14 Q. Oka&. It doesn’t say which documents were found.

15 Okay. So how did you know that the bedroom was

16 Maunwell Ervin’s if there’s documents in there that

17 have both him and Brent Ervin’s name? Aside from these
18 >pidtures. Even if these were found in the hall closet.
19 You said there were documents found iﬁ ﬁhat room that
20 had Brent.Ervin's name on it as well, so how did you

21 know it was Maunwell’s room? -

22 4A, I assumed that it was his room because once the

23 narcotics were found he stated thaf Benoit Bush didn’t
24 havée anything to do with —_—

25 Q. Right. |
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1
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A.

Q.

——- anything located ——-

But —-

——- there, so I assumed that was his room.

Oka}. But he never told you it was his room; correct?
I don’t recall.

Okay. If he did it would be in your report; correct?
Not necessarily. I don’t.recall that.

No, but 'if he had told yéu that yoﬁ would’ ve put it in

the incident report; correct?

I pﬁt in the incident report what he told me. He told

me that Benoit Bush ——-

We got that. That’s not my question.

Can I answer your question?

- My question is —-

Can I answer the question? No.

THE COURT: Answer the question and then if you need

to explain she’ll certainly afford you that.

My question'is if he had-given you any other statements
you would’ve included those statements in your incident
réport; correct?

Yes. Yes.

Okay. All right. So still in that room, it states in

the incident report -- we can re-look. There were a

'bunch of clothes in there. Did y’all DNA test those

clothes at all-?
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| 1 No. '
2 Okay. Did you fingerprint anything in the room?
3 No.
4 No. Okay. Even at that- time you now had three
5 individuals. You new from your surveillance Brent and
6 Maunwell lived there, and then you also had this third
7 party who was in the house at the time fhe search
8 warrant was executed; correct?
9 Yes.
10 - So you didn’t fingerprint anything? Not in the
11 kitchen?
12 No.
13 Not in the bedroom?
14 We didn’t fingerprint anythin’g in the residence of -
15 C
16 Okay. I'm going to show you —- first just take a look
17 at that picture.
18 SOLICITOR STUMBO: No objection.
19 Just take a look at this picture and describe wha;tl it
20 depiéts, please.
21 | It ‘says, “Maunwell Ervin, —,
22 B N |
23 So that’s a bill from State Farm?
24 Yes.
25

Okay. And it’s addressed to [ NS
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1 correct?
2 A. Yes.
‘ Can you take a look at these arrest warrants?
Yes,
What is the address listed on those four arrest
‘warrénts?
]
Okay. Which is not _-, the property
where this incident occurred; correct?

No.

Give me just one second. Okay. Did you question

Benoit Bush at all in regards to anything that took
place during the course of this?
No.
No. Is there a reason for that, outside of a
statement? |
. No.’
Okay. If you found individuals in a house when you
executed a search warrant and you then found drugs,
wouldn’t you customarily at least question the other
individual that was present at the time the search
warrant was executed?
I would if no one took possession of those narcotics.
No one did take possession of the narcotics in this

case; correct?




334

337

JARVIS REEDER-CROSS-EXAMINATION _ 235

1

S 2

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A.

Maunwell Ervin stated that everything found in the --

that Bush had nothing to do With anything.

~Right. That’s not an admission that the drugs were

his. That’s just saying this guy didn’t have anything
to do with it; correct?

Based on my training and expgrience, if someone says
that they’re taking the blame for it.

But at that point you thought he was a drug dealer. So
you took his word that this guy didn’t have anything to
do with it and just let him go and didn’t question him;
correct? ‘

I was at a residehqe of _, not for Benoit Bush
or whatever his name was.

Right. You were there for ——-

I had no knowledge of Bush until that déy.

Right. You were there for Brent Ervin and Maunwell
Ervin; correct?

Yes.

And the reason you never questioned Bfent Ervin was
becéuse he wasn’t in the house when the search warrént
was executed; correct?

That’s right.

But this individual was and you never questioned him.

-Right. I never questioned him.

Okay. So just to clarify, you found documents that had
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1 Brent Ervin’s name on them. You personélly surveilled
2 ' the premises for two weeks and through your own
observations determined that Brent_Ervin was residing
there. Through tips you .received from tipsters you had
information that Brent Ervin was condﬁcting drug crimes
in the community, and he’s éurrently incarcerated for
'drug—related activity in Georgia. Yet you asked him no
‘questions because he was not‘there at tﬁe time the
search warrant was‘executed. Is that correct?
" Yes.
And you also didn’t‘ask any questions of Benoit Bush,
who.was there at the time the search warrant was
executed.
I didn’t.
Thank. you. No further questions.
THE COURT: Anything on redirect.
. SOLICITOR STUMBO: Just a ;ouple, Your Honor, briefly.
REDIRECT EXAMINATION BY SOLICITOR STUMBO
Captain Reeder, there were éome stateménts here about
_thé bedpost and the eight bags within this black
plastic bag in State’s 11. That’s a pretty«thick
bedpost, isn’t it? I’1l show it to you again.
Yes. It’s a good sized bed post.
The walls of it are pretty thick? .

Yes.
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1 - Q. \ That’s a lot thicker than those walls in this potato
2 chip can, right?
3 A? Yes. A lot thicker.
4 Q. The dog hit on this, State’s 22, right?. With the crack
5 coéaine?l
6 *A. Right.
7 MS. TAYLOR: Objection.- Leading, Your Honor.
8 THE COURT: Sustained.
9 Q. Did the dog hit on anything in the kitchen?
10 A. Yes.
11 Q.. What did he hit on?
12 A. Hit.on that compartment.
13 Q. Didn’t hit on anything in the bedroom though, right?
14 A, No.
15 QL Now, tell us about yoﬁr training and experience as to
16 where drug dealers typically hide their goods.
17 A. 'They usually hide them where a common person wouldn’t
18 seem to look. They’re going to hide them to conceal
19 them away from people that may try to roblthem of steal
20 from them. |
21 Q. \ You, based on your training and experience, did you
22 look in multiple areas of this house? -
23 A. If.?ou ask anyone in my unit they’1ll tell you I look in
24 the most crazy places, because based on my experience
25

I've found drugs in places like that.
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1 Q. Let’s just get to the elephant in the room, which I
2 think wé’re'getting at here from the defensé on Ccross.
Did'you put those drugs in that bedpost?
I did not.
Were they found as they appeared in those pictures?
They were found as they appeaf.
And was that eight bags of marijuana?
Yes:
And several cookies of crack cocaine?
Yes. I think 49 grams in one bag and.25 in another.
Oné more —— I'm going to hand you whétfé in evidence. as
State’s 16 and 17 that’s already been_introduced into
- evidence.
Yes.
DoAyou recognize those pictures?

Yes.

Whose name is on the bills in those pictures in State’s

16 and 17.

In 16 this is a CPW bill that says Maunwell J. Ervin,
Okay. It says -?

Yeah.
~ How about the next one, State’s 177

In 17 this is a Direct TV bill with a due date of

12/7/10 that says Maunwell Ervin, _
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Q.

>

o ¥ ©

To your knowledge, did you.find any ogher bills in the
house, utility bills or such;'that had Brent Ervin’s
name on them?

We possibly could’ve. I don’t -- if I went back
thréugh the search warrant I could probably tell you.
But State’s 16 and 17, those were found in the house?

Yes, they were.

And they have — on them?

AYes.

Just one more question. You were asked about
fingerprinting and DNA and that sort of testing. How
many times in narco%ics cases. have you ever |
fingerprinted a-house?

I can’t recall any that I’'ve ever fingerprinted.

Have you ever submitted anything for DNA in a narcotics
case?

No.

You’'re the Captain.ovér the investigatiéns unit now.

You do other types of investigations currently:

correct?

Uh-huh. (Affirmative)

If it was a homicide case would there possibly be
fingerprinting and DNA? |

Yes.

But you’ve never done that in your experience in doing
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1 narcotics investigations?
2 A. No, sir.

SOLICITOR STUMBO: That’s all 1 have, Your Honor.

MS. TAYLOR: Just a couple of quick redirect, Your

. Honor.
VRECROSS—EXAMINATIQN BY MS. TAYLCR
Okay, Captain Reeder. Just to briefly touch on whaf
Solicitor Stumbo just mentioned at the tail end of
that. Fingerprints ——.the whole point of fingerprints
are to make a distinction if there méyAbe some
discrepancy about who did something; COrreét? They' re
identifying factors; correct?
Yes.
Okay. So if you wanted to determine whether I touched
this podium you could take my fingerprints off of it
-and determine that I was here and I touched it;
correct?
Yes.
So wouldn’t fingerprint analysis be useful when you're
trying to determine whose these drugs these belong to
or whose room that was?
It éould possibly.
It could’ve been useful. .Okay.
" Possibly.

Let’s get back to the drug dog. The dfug dog in this
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caée, K-9 Cindy, she was an aggressive drug dog;

- correct?

I don’t -- aggressive as —-

Well, there’s two types. There’s aggressive'and then

there’s submissive. In this case she was an aggressive

drug dog.

I'm not sure. I mean, I'm not really sure what you’re
saying as aggressive or submissive.

Okay. Aggressive drug dogs ---

I’'m not a dog handler, so those terms are —-—-

Right, but you’re the captain. You were the lead

investigator, so ——-

I am not a certified dog handler, so —-

Right, and —-

——= I'm not sure what those terms ---

-—— I'm not going to get too technical with you about
it, but this dog in this case was an aggressive dog;
correct?

I don’t know.

Okay. These dogs areitrained to literally claw through
walls to get to drugs.that they alert to on the other

side; correct?

' I’ve seen them claw and I've seen them sit down and

alert and not claw.

Did you see the drug dog alert to the drugs that were
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1 found in the kitchen?
2 . I don’t recall.

You don’t recall if you saw it?

I don't. I mean, that’s over two years ago. I really
don’t remember. |

Over three.

Over three. I really don’t remember.

Right. Okay. Correct. All right. So these dogs are
also trained —-- a lot.éf times they use them at the
border. They sniff around a vehicle. So thgy can
smell through a car to determine if there’s drugs in
that vehicle; correct?_

Possibly.

Possibly? That’s what they’re used for. fhey can do
that; correct? So again, your testimony -is that that
drug dog went into that bedroom and now, we can argue
about how thick that bedpost'is, but he didn’t alert.
O? she didn’t alert. I apologize.
" That dog did not alert on that bedpost.

" Right. You, independently, came back later and found

the drugs later without the aid of the drdg dog.

Yes.
Thank you. ©No further questions.
THE COURT: Thank you very much. You are free to go.

He is excused. Have a good day.
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MS. TAYLOR: Without objection.

THE COURT: We’re going to take a brief five minute

break ladies and gentlemen. I know that y’dll have only

been out here for 45, but we’ve been at it a little bit

longer so I think we could use a quick respite. We’ll have
you back in about five minutes. Don’t talk about the case
yet, and if anybody needs to communicate with me this will

be an opportunity to do so. With that, take a break and get

something to drink and I’ll see you back in a few minutes.

Thanks.

(Whereupon, the jury exited the courtroom at 11:25
a.m.)

(Whereupon, the court was in recess until 11:45 a.m.)

THE COURT: We are back on the record in the State vs.

. Mr. Ervin. All parties are present. Let’s bring the jury

back- in, please, Mr. Willingham.

(Whereupon, the jury entered the courtroom at 11:45
a.m.)

THE COURT: The record should reflect that the jury is
back and seated. At this point, Solicitor, please call your
next witﬁess.

MR. TAYLOR: Thank you, Your Honor. Very briefly the

state is going to recall Courtney Smith.

THE COURT: Mr. Smith, come up. You are still under

. oath from‘yesterday.
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1

MR. TAYLOR: This will not take very long. Just a few

2 questions, Agent Smith..

Q.

Were you in the house? Did you witness and hear Jarvis

Reeder read Miranda Rights to Maunwell Ervin?

Yes, I did.

How many people were in the room when:those were read?
I wés in the room, of course, Captain Reeder, Mr.
Maunwell Ervin, and Mr. Bush was in the livingrodm
area.

So ‘'was SWAT or anybody else standing around watching

- this?

;No, sir. Not that I can recall.
Nobody was standing over Maunwell Ervin?
No, sir.

Did anybody threaten him?

No, sir.

Did' anybody promise him anything?

No, sir.

Did anybody ask him a question whenever he made -- did

he make any comments?

‘Yes, sir. He did.

. Did anybody ask him something?
No, sir.
Did he just say it on his own?

Yes, sir.
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1 Q. What did he say?
2 A. He made the statement that Mr. Bush, who was in the
3 residence as well, did not have anything to do with the
4 items that were found in the home.
5 Q. Based on your training and experience and being at that
6 quation and hearing him say that, how_did you take
7 that? | |
8 A. I took it as an admission of guilt that he was taking
9 resbonsibility for the'things that were féund inside
10 the home at (G |
11 Q. Did he ever mention Brent Ervin's name?
12 A. No, sir. He did novu.
13 Q. I have no further questions.
14 MS. TAYLOR: Just one, Your Honor.
15 Q. So Mr. Ervin said, “Benoit Bush does not have anything
16 to do with this.” |
17 A. Yes, he did.
18 Q. He didn’t.say, “These are my drugs.”
19 A. 'No, he did not.
20 Q. He didn’t say, “I know whose drugs these are.”
21 A. No.
22 Q. He didn’t say anything like that. All he said was this
23 individual didn’t have aﬂything to do‘Qith it.
24 A. Yes; ma’ am.
25 0. So you’re just assuming that that’s an admission;
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correct?
Through my experience. Yes, ma’am.

Thank you. No further questions.

THE COURT: Sir, you can step down. Solicitor, call

your'next witness, please.
SOLICITOR STUMBO: Your Honor, that’s the state’s case.
At this time we rest.

THE COURT: I have to take up some issues of law with

’

"the attorneys. I hate to ask you to go back into the room,

but'it will just be a few moments. I hope to have you back
out here shortly, okay? Don’t talk about the .case yet.
I'1ll let you know when you can. Thank you.

(Whereupon, the jury exited the courtroom at 11:48

S a.m.)

- THE COURT: The jury is out. At this point, Ms. Taylor,
motions from the defense?
MS. TAYLOR: I am renewing all prior motions and

objections, Your Honor, and make a motion for a directed

.verdict at this time.

THE- COURT: In the light mést favorable to the state, I
do find that there’s evidenée from which the jury could
reasonably conclude that the défendant is guiity of tﬁé
cfimes charges, so Ilwill be denying your motion for a
direct verdict. With regard to all the pre&ious rulings the

court reaffirms its rulings on those matters. I know in the
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1 first trial, Ms. Taylor, your client electéd not to testify.
2 Has he reconsidered that or.has he given any additional
3 thought to that or are we in the same posture?
4 MS. TAYLOR: No, sir. We’re in the same boat.
5 ./ THE COURT: Just so *he fecord is clear, is there any
6 objection to me essentially asking him,the‘same'questions I
7 asked him when we tried it the first time?
g MS. TAYLOR: No objection.'
9 ‘ THE COURT: Mr. Ervin, you’re still under oath from
10 where I.spoke to you earlier today when the\jury issue
11 arose. I need to ask you some questions concerning your
12 right to testify. Do you recall when we discussed this.at
13 the fifst trial? |
14 MR. ERVIN: Yes, sir.
15 © THE COURT: You do understand that at this point we’ve
16 reached that portion of the trial where you’ll haVe an
17 opportunity,_if you choose to do so, to present to the
18 defense. You understand that certainly you have the right
19 to testify. I have not been apprised of any sort of prior
20 criminal convictions. There may well be some, which the
21 - state might be able to impeach you with if you choose to
22 testify, so you understand, Mr. Ervin, that you do have the

23 right to claim the protections under the Fifth Amendment to
24 the Constitution of the United States. This amendment

25 essentially says no person can be compelled to be a witness




against themselves in any case where they are a criminal
}defendaﬁt. Do you understand that, Mr. Ervin?

A. Yes, sir.

Q. That means you can’t be required to testify in this
case. _You have the right, of course, to testify if you
choose to do so, bﬁt no one can make you teSfify. Not
“.myself, not the Solicitor, not your attorney. This is a
personal right that belongs to you. Only you can waive this
right if you chose to testify. Again, do you understand
that if you do choose to testify you’ll be subjeét to the
same rules of cross examination that relate to any other
‘witness and you may be ezamined or cross examined or
impeachéa on any relevant issue involved in this case or on
any prior convictions involving dishonesty or false |
statements or for crimes that are punishable by more than a
year.ih_priéon if the court determines that. the probative

~value of introducing those convictions outweighs the

prejudicial effect to you. Do you understand that?

A. Yes, sir.

Q. And that would simply be a.way that the state would be
able to attack your credibility, so if you decide to testify
thié decision has to be yours. It has to be made freely,
voluntarily, and with full knowledge of ail the.pfotections

given to you under the Fifth Amendment to the U.S.

Constitution and the corollary amendment to the South
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- Q. If you choose not to testify, just like in the first

and that there’s to be absolutely no prejudice to you

A. Yes, sir.

Q. Have you understood everything I’ve éxplained to you
ragain?

A. Yes, sir.

Q. Is theré anything you need to ask me?

A. No, sir.

Q. " Is your attorney correct that you do not want to

A. Yes, sir.
Q. So you’re going to assert‘your Fifth Amendment right?
A. Yes, sir.
0. And this is your decision, Mr. Ervin?
“A. Yes, sir.

351
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Carolina constitution. Do you understand, Mr. Ervin?

A. Yes, sir.

trial, I’1l instruct the jury that they cannot give the fact

that you chose not to testify any consideration whatsoever,

because you decided not to testify. Again, it’s left
entirely up to you on what you want to do, Mr. Ervin. You
can talk to your attorney, to your family or friends, or

anyone else, but ultimately the final decision is yoﬁrs to

make. Do you understand, Mr. Ervin?

testify?. Is that correct?

Q. Very good. Ms. Taylor, do y’all anticipate presenting




a defense at thié point?

A. We do not, Your Honor.

Q. You’ll get final argument theﬁ. I kndw that you needed
a féw moments to perhaps collect your thoughts. We can
handle this ﬁhe same Qay we did in January; When the jury
is brought back out you we can rest on the record and then
we go straight to closings wiﬁﬁ the state;s final arguﬁent
and then, of course, -your final argument and a charge to the
jury. We’re getting towards lunchtime, so I'm inclined just
‘ to order lunch for the jury unless y’all have a preference
to break and then close.

MS. TAYLOR: I was going to ask if we can take a lunch
break and then close just because that way the jﬁry doesn’t
have to eat lunch here. They can gkohere tﬁey want and
you're going to charge right after so it would at least be
1:00, maybe 1:30, before they even got to eat lunch if we
break now.

THE COURT: That’s a good point. Y’all don’t have any
probiem with that? |

MR. TAYLOR: Judge, just based on the other issues with

jury tampering I think it would be better if they stay here,

have lunch, deliberate over lunch in the courthouse where we
know there’s no contact with them, no issues there.
. THE COURT: That’s a good point too.

MS. TAYLOR: I mean, we can order lunch. I don’t have
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any —-—- ;’m not trying to get them to walk around so that
they can be tampered with. But I think it’s a good time to
take a break. I would like to eat as well.

(The Court confers with the Clerk of Court off the
record.) |

THE COURT: Would there be any issue with arguing and

then charging after lunch?

SOLICITOR STUMBO: I’'m okay with that, Your Honor.
THE COURT;‘Are you okay with that?
. MS. TAYLOR: I would prefer to have lunch break before
tﬁe closing arguments.
THE COURT: We’re going to do as Ms. Taylor suggests. I
think the likelihood of whaf occurred last night feoccurring
is pretty minimal. If it does occur, I believe that whéever

would attempt that has got to understand that the full

weight of the court will come' down on them and they’re

.playing with fire. So I think I’ve made myself abundantly

clear in that regard. We’ll be okay to go ahead and break
and then we’ll argue and charge. That’s what I’'m going to

do. You rest when we come out. I’1ll tell the jury we’re

H

taking a break. 1I’1ll have them back around 1:00, 1:15,

something like that. Probably around 1:15, and we’ll
proceed with the trial. Let’s have the jury, please.
(Whereupon, the jury entered the courtroom at 11:56

a.m.)
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THE COURT: The jury is back and seated at this point.
‘Ms. Taylor, your case. |

\MS. TAYLOR: The defense rests, Your Honor.

THE COURT: Ladies and gentlemen of.the jﬁry, we've
reached that portion in the trial where you have received
all the evidence that you’re going to receive in'this case.

-:Since it’s getting around lunchtime, if we were to proceed
with the. closing arguments and the court’s instruction, I
doubt that we’d be able to get you lunch probably before'
1:30. So we're going to go ahead and take a lunch break at
this particular point in time; okay? After you return from
lunch at 1:15 we’ll proceed with the closing‘arguments of

1the attorneys, my instructions on the law, and then you’ll
have an ‘opportunity to deliberate and reﬁder your verdict.
Again, what I said throughout this trial still goes. Don’t
talk to anyone about the case. If anyone tries to approach
you, tries to talk to you, tries to contact you in any way,
4immediately contact law enforcement. Three .little numbers,
9-1-1. 'Okay? I don’t thiqk that’s going to happén, but if
it should happen that’s whét you do.v Obviously, .don’t read
anything about this case in the paper. Don’t look at
anything on the intefnet, et cetera. Have a ;ovely lunch

-and I will see you back here if we could at 1:15. I promise

-YOu we’ll starf promptly at 1:15.

(Whereupon, the jury exited the courtroom at 11:58
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aJm.)

(Whereupon, the trial resumed at 1:21 p.m.)

THE COURT: If we may let’s go back on the record in The
State vs. Mr. Ervin. All parties are present. .I’m told the
jury is here. Last evening I emailed the proposed charges
to the jury to all the parties and just so that we can.segue
nicely into the jury instructions after the arguments, are

there any additions? They’re pretty much the same ones as

last time. I did include the request that you had regarding

a mere presence charge. That was included last time as

well. Anything that you saw I needed to consider?
SOLICITOR STUMBO: Everything looked good to us, Your

Honor. I read it over lunch again one more time and it’s

‘all good.

THE~COURT: Vefy good. Ms. Taylor, any concerns?

MS. TAYLOR: No concerné, Your Honor.

THE COURT: Very good. Again, who will be doing the
closing for the state?

SOLICITOR STUMBO: I am, Your Honor.

‘THE COURT: Again, the state will go first to be
followed by Ms. Taylor. Anything before we bring the jury
out from the state?

SOLICITOR STUMBO: Nothing fromvthe state, Yéur Honor.

THE COURT: Nothing from the defense?

MS.- TAYLOR: Nothing from the defense, Your Honor.
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and seated. I trust, ladies and gentlemen, that y’all had a
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THE‘COURT: Let us have the jury, pleaée.

(Whereupon, the jury entered the courtroom at 1:21

p.m.)

-THE COURT: Let the record reflect that the jury is back

“pleasant lunch. We're now at that stage of the trial where

the attorneys for the state and the defendant will give‘you
their closing summation or their closing argument. I’11

remind you that what the lawyers say during theif closing

argument is not evidence. Of course you have to judge this

case based on the evidence presented from the witness stand
as well as the exhibits introduced into evidenqe. Normally,
a lawyer will reference facts that have been testified to or
certain pieces of evidence. That’s perfectly common and it

happens in every closing argument. I will 'say, however,

fthat should anything that the lawyers say with regard to the

facts —-- should what they say differ from what recall the
testimony to be,‘you should go with your recollection as
épposed to whatlthey say thé facts are. 'Becauseﬁagain; you
are the judges df the facts of this particular case. So
with thaF, Solicitqr, you are invited to give.your éloéing
summation, sir.

CLOSING ARGUMENTS

SOLICITOR STUMBO: Thank you, Your Honor. If it please

the court. I had some real cute things to say maybe in the
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1 opening. The first fhing out of my mouth would be something
2 catchy. Something, as us lawyers like to say, has a lot of
3 kick or shebang to it. But as I was siffing here this

4 morning thinking about what to say to you when I came up

S here in this clésing argument, quite frankly I’ve just been
6 overwhelmed with a sense of pride. Proud of being your

7 solicitor. Why is that? I'm going to tell ydu why.

8 The first reason is this, folks. 1It’s because of you.
9 I’'ve been able to sit here for the last three days and watch
16 you attentively do your jobs. You’ve sat here and youfve

11 listehed to the evidence. You’ve been very attentive.

12 You’ve been active when the witnesses are on fhe stand, when
13 the exhibits are being put up. I’ve watched how attentive
14 you’ ve been and that is absolutely critical to our system of
15 justice. So I'm proud to be your elected Solicitor because
16 of what y’all have done here this week. Without you as.

17 ‘jurors coming in here and trying to figure out what the

18 tfuth is; and what the facts are, and what justice is, and
19 what justice means, we don/t have a justice system in this
20 country. You are the key part of it. I know this week has
21 been an inconvenience for a lot of you. That’s not lost on
22 - me or the court. I know that there’s a lof of other places
23 you’d rather be, but I thank you for your service. I'm

24 proud to be your solicitor because of what y’all have done
25 this week.

%]
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The other reason that I’m proud to be the solicitor

here is because of guys like Agent Courtney Smith. This

week I’ve been able to watch this evidence come to light

because of the job that the Drug Enforcement Unit did here

in Greenwood County. These guys put their lives on the line
on a daily basis to keep this kind of poison off the streets

of this city and this county. That’s what they did in this

case, folks. They took this poison off the streets. If

"nothing else it’s off the streets and it’s here as evidence

in a courtroom, so they did their jobs and they did it well,
folks.

You’re going to hear a lot of attacks probably. This

is the last chance I get to come up here and talk to you.

You’re going to get to hear from Ms. Taylor at the end of
this case and I'm sure she’s going to tell you all the.
things that they did wrong. Are these guys perfect?
Absolutely not. None of us are. But I'm proud to be their

solicitor and the job that they’re doing here and the job

that they did in this case.

Mr. Taylor and I, as the judge told you in the
beginning of the case, Mr. Taylor told you that the burden
of proof here is on the state. 1It’s squarely on our

shoulders. That’s a burden, folks, that we gladly bear in

this case because the evidence has shown in this case that

this man sitting over here, Maunwell Ervin, is guilty. It’'s
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1 shown that. So we gladly bearsthe burden of proof here,

2 folks. 1I’11 talk a little bitlmore about what that burden
3 is in a second. We’ll talk about that in a little more

4 detail. You're going to hear from the judge again.in this
5 icase on what that burden is and what exactly that meané,

6 okay? But first of all, what we've beeﬁ.tasked with is

7 proving this case beyond a reasonable doubt. That is the

8 burden of proof‘on each and every element.

9 Now, there’s five charges in this case and there’s

10 different elements té each one. So what.I’d like to do, if
11 y’all would turn your attention to the screen here. We’ re
12 going to talk a little bit aboﬁt the elements.in this case
13 and what do we have the burden of proving under our law.

14 The jﬁdge is going to reiterate some of this later on.

15 ‘The first charge in this case is Trafficking crack

16 ‘cocaine. What are the elements of Trafficking crack

17 cocaine? It is a person who knowingly sells, delivers,

18 brings into this state, or bossesses -- and therg’s some

19 "other language involved here, but here our focus is going to
20 be on the word possesses. Either by actual or constructive
21 possession. We’ll talk a little more about this in a

22 second. We’ll talk abou* whatfthat means and' the judge is
23 going to instruct you at the end of the case. Do they

24 possess, does this person possess, or do they aid, abet,

25 attempt, or conspire to sell, deliver, or pdssess.' So this
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not only includes the person doing the actual selling or

'Trafficking, but anyone whose part of that conspiracy.

That’s cocaine base, so it has to be a cocaine base,

otherwise known ‘as crack cocaine. In the particular facts

of this case we’re talking about a range of over 100 grams

but less\than 200 grams. So the weigﬁt here is important.
It’s important for this reason, because the law says if it’s
in tﬁis greater weight then the law assumes that there is
drug Trafficking going on. This is not the personal use.
This is for the purpose of Trafficking that drug. So that’s

Trafficking crack cocaine. It’s three basic elements. Does

the person possess it by either actual or constructive, is

it crack cocaine, and is it between 100 and 200" grams.
Now, constructive possession, that’s what we’re talking

about here. None of these drugs were found in someone’s

.pocket. Actual possession, as the judge will tell you, is

possessibn that’s on someone’s person. Is it in -their coat
pocket? 1In their.pants poéket? Are they holding-it in
their hands? Here, obviously,'according to the facts and
you’ve seen the pictures. This was drugs that were found
inside of a residence, a house, not on someone’ s persdn.

The judge will also tell you that constructive possession
is just as valid as actual possession. .What the key is here
is this phrase, dominion and control. Did Maunwell Ervin in

this case have dominion and control over the drugs found in




358

361

CLOSING ARGUMENTS . 259
1 this house? That’s the question you’ll have to ask
2 yourselves in the jury room. What is dominion and control?
3 The law élso says, and you’ll here the judge say this, or
4 the right to have.dominionAor control. |
5 And the fact that it was found in a house that is his
6 is important evidence for you to consider, ladies and
7 gentlemen. Yéu have-evidence in this case of bills. We
8 'have -- and we’ll talk’more about the actual evidence in a
9 second when we get done with the elemenfé.’ The other thing
10 that I want you to hear from this judge, and Judge Addy is
11 going to instruct you on this severélAtimes,‘that two or
12 more people can have joint possession of the same item. So
13 this is a very important principle in the law fhat
14 constructive possession also can be several people can have
15 dominion and control over a certain item.
16 Now, let’s talk about what Mr. Ervin had in this case,
17 constructive possession. Well, ultimately-it’s his house,
18 ‘and we’ll talk more about that in a second, but ladies and
19 ‘gentlemen, State’s number 1, you’ll have this back in the
20 jury room, the Town and Country paperwork. It’s very clear
21 in this case that the person that leased this residence was
22 the man sitting right over there, Maunwell Ervin. The lease
23 égreemenp has his name on it. He’s in the house when they
24 get there. 1It’s his housei He’s the one that’s there. The
25 only other person on the leaseAthat was supposéd to be even




359

CLOSING ARGUMENTS : B 260

1 living there was his 12-vear-old son. You’1ll have this back
2 in the jury room and have a chance to look at it.

Furthermore, the bills are coming there in his name.

You’ve got a CPW bill, ‘Maunwell J. Ervin, _
‘Not Creswell Avenue. _... That bill is
coming to him at that.house; The Direct TV bill, Maunwell
Ervin, — You’ll have State’s 15 and 17
back in the jury room to show, ladies and gentlemen,'that
this is his house. There’s one bedroom in the house. Not
two. Not three. One bedrqom. One bed. Folks, that is
dominion and control. That’s his house and hia drugs found.

Now, how about the other evidence here. You have crack
cocaine in four bags here. What’s the total weight? You’ll
have the SLED analyst’s report in the room. It’s 119 grams.
.That hasn’t been disputed in this case. This was positive
for crack cocaine and the weight of 119 grams. ‘That’s,
under our law, Trafficking in crack cocaine in and of
itself. There is no intent to distribute element to this
particular weight range for crack cocaine. Ladies and
gentlemea, Maunwell Ervin is guilty. The eléments have been
met here in this case. |

How about the possession with intent to distribute
marijuana. This is the second indictment that we’re going
to discuss here. What are the elemenfs of this? Again,

possession either by actual or constructive, or aiding,
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1 -abetting, attempting, or conspiring to possess the drug with
2 the intent to\distribute. You have to have a positive test
3 there again for marijuana just as in the crack éocaine

4 scenario. What do the facts show us here?

5 Actually, let’s talk about intent to distribute again.
6 Not only‘does, and the judge will instruct you of this, that
7 a permissive inference of éver'one ounce can show-an intent
8 to distribute. So in otner words here if you'ﬁave over an

9 ounce, which is just 28 grams of marijuana, then there is an
10 intent and it can beva permissive inferencé there that

11 there’s an intent to distribute; Here we have cash money.
12 Not a tremendous amount, but we have $2dO in cash. We have
13 baggies of similar weights. - The fact that there’s nine of
14 the tweive'bags are about_an ounce of marijuana,-in a

15 quantity already packaged up to sell to the community aﬁd to
16 éut out bn the street. But the‘big one here, folks, is

17 scales. We’ve got the scales here in evidence, State’s 24.
18 I don’t know how many of y’all have a set of digital scales
19 sitting on the kitchen at your house. I typically don’t
20 have:a set of digital scales sitting out on the counter,'but
21 there again that is an important piece of evidence here

22 'showing an intent to disfribute this marijuana.

23 There again, do the facts show us constrUcﬁive

24 possession? Yes. 1In his bedpost. In the potato chip can
25

in the kitchen. Twelve bags of marijuana. There again,
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nine of them were of similar weight. Scales on a kitchen
table. The total weight here, as Sergeant Griffin who took

the stand and tested this marijuana told you, is 271 grams.

'About 9.6 ounces. So close to.ten times the amount of what

is required under a permissive inference to show an-intent
to distribute we have here. That’s a big bag of marijuana.

How about the prokimity-to~a school indictment? This

'one won’t take as long, folks. In State’s number 1, and

you’1ll have this back in thé_jury room, this is‘an overhead
drawinglof.the area around Lander University. 1I’m not going
to belabor the point here. Y’all will be able to examine
this in the jury room. But if the drug activity -- if the

possession of the drugs happens within a half mile of a

-school, university, park, or a playgrcund, and there is a

second offense under the law for proximity to a school.
Here, as y’all heard the officer, it’s a stone’s throw away

from the Lander University campus. You can stand in the

front yard and hit the President’s house with a rock or the

Jackson Library across the street. So this is two counts

that he’s guilty of as well. Dealing drugs out of that

house.
Let’s talk a little bit more about the burden of proof

here. Each and every element has to be proven beyond a

reasonable doubt. The term that vou heard from Assistant

Solicitor Taylor in the opening was what? He said firmly
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convinced. You can turn around this way now. Firmly

convinced is not a very difficult -- now, proof beyond a

-reasonable doubt, that-might be something you don’t hear

everyday. But you;ll hear Judge Addy instruct you two times
that this is proof that leaves you firmly convinced. That’s
all it is. .

Don’t let it be more complicated than it’s made. At
fhe end of this case, after you’ve seen the evidencé, you

have a firm conviction that Maunwell Ervin did what we said

he did, that’s the burden of pfoof. You firmly believe that

these are his drugs in his house over on _

If you’re firmly convinced that those are his drugs then he

is guilty. So this is not a mathematical equation. It’s

not a formula that we can prdve in a lab. The judge will

tell you that you can’t dissect someone’s brain and
determine how much you’ve proven or whether thére’s intent.
He’s going'to talk about that in the sense of criminal
intent in the case, but folks, are you firmly convinced.
That’s tﬁe burden here.

Ladies and gentlemen, not -only is Maunwell Ervin a drug

dealer, he’s one of the big dfug dealers. We’ve got ten

times what’s required under the law for intent to distribute

on this marijuana. We have well over 100 grams on

Trafficking weight here. Ladies and gentlemen, consequently

‘the Trafficking weight threshold for crack cocaine is ten
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grams. We're evéen in a higher category'here of 100‘to 200

grams right here in this bag.

You also have the possession of the BZP here in this
case, the pills. Now, you’re going'to hear I'm sure Ms.
Taylor gét up here and talk about how there must be some
missing pills here. Do you remember that? What happened to
the other seven? Well, very plainly you heard'from the SLED
analyst that gets up and tells you that not only are there

14 whole pills by the time she gets these little tablets,

but there’s a bunch of"other,crushed'up material in the bag

"that weighs the same thihg. So I know Ms. Taylor would have

you believé, folks, that someone stole the seven pills out
of the bag. You know that’s not true. Nobody fook evidence
here. Nobody planted evidence. If she can get you to
believe that and throw enough junk up on the window so you
can’t see through it, casting some doubt there that somebody
took these pills. But you heard from the people that
handled the evidence in the chain of custody. As soon as

Officer Archibald seals that BEST kit the next person who

opens it is the analyst at SLED who finds 14 pills and the

powder. Nobody took the:-seven tablets out of there, ladies

and gentlemen. Y’all know that. Jurors have common sense
and you don’t have to check that at the door.

Let’s talk about some of the other defenses here.

Quite frankly, ladies and gentlemen, to buy a lot of the
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defenses you’re going to hear here you have to suspend

reality and check your common sense at the door. Don’t do
that. I ask you to keep your eye on the ball in this case,
on the evidence that’s been put before you here in this case
and from this witness stand. Don’t buy the stuff that
requires you to check your common sense at the door.

What are some of the things that we’ve heard in this
trial, and I’'m sure some of the things that Ms. Taylor will
be able to talk about here in a moment. How about the fact
that the drug dog alerted on part of the drugs in the house
and not the other. Well, the clear implication there,
ladies and gentlemen, and Ms. Taylor aidn’t come out and say
this, but was that Captain Reeder, who is now the captain of
investigations here at the Sheriff’s Department, that he put
those drugs down inside the bedpost. 1Is that believable?

Is that something that you think happened in this case?
That Captain Reeder would put his career on the line by
planting evidence in a house? That Agent Courtney Smith,
who puts his life on the line every night going out and
keeping this stuff off the streets, that they would plant
it? There’'s no motive for them to do that, folks? That’s
what the defénse wants you to believe here. That somehow
this is all a big conspi:acy and a big scheme.

How about the.fact that she asked if there were any DNA

analysis done or any fingerprints taken out of this house.
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What about that. You heard Captain Reeder. He’s done all
kinds of drﬁg investigations. They don’t do DNA testing in
a narcotics case. Folks, it’s not that complicated. He
Went in the house, Maunwell Ervin's housé, and found drugs
that: he took:ownership over. DNA? Fingerprints? But
that’s what they want you to believe. If they can throw
that up there and put a little bit of shred in your mind
that somehow the cops are dirty here. The cops are
incombetent and these gﬁys didn’t do their jobs. That
somehow she can get you to.not be able to see through that
window here and see clearly guilt in this case.

What about the fact that she argues that this can’t be
Maunwell Ervin’s house. How have we proved that he -- well,
the state hasn’t proved that he lived there. "~ Well, folks,
he is the -one on the rental application. It’s his

residence. He’s the only one according to Town & Country,

who manages this property, who has the right to live there

and be there. There’s one bed in the house. Y’'all know
whose bed that is. It’s his.

We’ve got utility bills coming to his house with his
name on the bill. He’s the one responsible for paying them.
They’re his drugs, ladies.and gentlemen. Of course the
defense will have you believe - and this is the last smoke
screen here that they’re going to throw up in front of you.

These have to be Brent Ervin’s drugs. It must be Brent.
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1 It’s cousin Brent who was also being investigated in this
2 case and is currently, as came out in the evidence, serving
3 time for drug dealing.
4 Two or more people can have joint possession of a drug;

5 correct? ,Yéu’ll here the judge say that. So their whole

6 defense is to make you think that it’s all his cousin

7 Brentfs drugs. This is all his éctivity. The state didn’t
8 prove that he did it. Well,vthere’s one little thing that
9 ~ Maunwell Ervin said to officers that completely blows that

10 line of defense out of the water. What did he say? 1’11

11 direct your attention the screen again. Talked about Mr.

12 Bush whosé there in the house with him. He says, oh no. He
13 wasn’t asked any questions. Wasn’t pressured to say this,

14 folks. But this is the key here to constructive possession
15 we talked about earlier. He doesn’t have anything to do

16 with the stuff y’all jusc found in this house. Mr. Bush,

17 maybe a friend, saying it’s not his.

18 Now, what does that mean, folks? Like Agent Smith just
19  said on the stand. He was our last witness and what did he
20 say? What does that mean when someone says that what you

21  just found is not that person’s. That shows knowledge and

22 it infers ownership that it’s-his. If he’s saying that it’s
23 not the other guy’s then the reasonable, logical conclusion
24 there is that he has, at minimum, dominion and control over

25 the drugs. Even if someone else also has dominion and
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control over the drugs, by him saying that the other guy

didn’t have anything to do with it that’s in the house, what

dQés-that telil you? That one, he knew they were there, and
two, he knew enough about them to know that this guy didn’t
have anything to do with it. Dominion and control, folks.
Now, Ms. Taylor indicated to you at the beginning of
this case that her client is clothed with the presumption of
innocence. The judge will tell you that’s like a robe of

righteousness placed upon his shoulders. Ladies and

gentlemen, as the evidence has come before you in this case

starting with the very lease agreement that confirms this is
that man’s house, that the him being clothed with that robe
of-righteousﬁess has slowly been pulled away. Behind that
smoke screen of thét robe of righteousness stands a man as
he is. A drug dealer in this community putting this poison
out on the streets and affecting lives; This just isn’t
about these things being in fhé house, ladies and gentlemen.
This is about who it affects when it hits the streets.

Now, folks, the word verdict comes from a couple of
Latinlwords that mean to speak the truth. It comes from
verus which means the truth and dictum which means to speak.
So your verdict - and the judge is going to give you a
verdidt form to go back and considet in that jury room, is a
word that literally means to speak the truth. So when you

come back out here after you’ve deliberated and made a
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1 decision in this casé, folks, that your verdict should speak
2 - what is true. Folks, what is true.in this case is that
3 Maunwell Ervin is a drug trafficker and he’s violated the
4 laws of this state by doing so. The only reasonable true
5 just verdict in this case, based on the evidence before you,
6 is guilty.

7 Mr. Taylor and I, Agent Smith, those that have worked

8 so diligently on this case, we place that decision here iﬁ a
9 few minutes in your very éapable hands to spéak the truth

10 and speak justice. Thank you.

11 THE COURT: Thank you, Solicitor. Ms. Taylor, you’'re

12 + recognized for your closing, ma’am.

13 CLOSING ARGUMENT BY MS. TAYLOR:

14 Tﬁank you, Your Honor. All right, ladies and

15 gentlemen. We’re at the good part, the end. Almost time

16 for you to go home. All right. I want you to think about
17 one word, assume. How many times in this two-day trial have
18 you'heard these officers say I thought, I assumed, or just
19 plain I don’t know? We do not convict based on assumptions.
20‘ We.convict when the state has proven their case beyond all
21 reasonable doubt. I think, I may be sure, I don’t kﬁow,

22 that’s not good enough; okay?

23 I want to go back to that clear window I talked to you
24 %bout that Solicitor Stuﬁbo also referenced in his closing'
25 argument; all right? Remember what I said about that
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1 Qindow. It has to be - on a clear day that window is so
2 perfectly visible you can see trees, flowers, children,
leaves on the trees. You can see everything. There is
-vnothing you can’t see through that window; okay? Now, let’s
talk about what we’ve heard today.

These gentlemen over here, they’re investigators. They
investigated this case. All eleven of you today are
investigators as well. Your job is to determine what you
heard today whether that’s true or whether it’s not true.
Now, remember going back I told you that you éhould listen
to what you hear but also what ycu don’t hear. And you
didn’t hear a lot of things. Okay? So let’s go back to
that window.

Problem number one, - no notes. You heard me talk about

that a lot. I think it’s a big deal. No notes; okay. They

didn’t think it was important. - They didn’t take any notes.
If they had taken notes in this case we might have a
different trial, a different suspect;'maybe even a.different
defendant; okay? It wasn’t important. We don’t need to
take notes despite the fact that this case is three years
old. They have decomposing, contaminated — words of their
SLED agent - evidence. Hundreds of cases that have taken
place in between and they didn’t take any notes. That
window is pretty cloudy just from thgt, y’all, That's

cloudy; okay?
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Now, let’s go back to Reeder, Captain Reeder’s
testimony. He testified several times that he couldn’t
remempber because it was so long ago. Wouldn’t that be a
helpful reason to just jot something down. They know these
cases take a long time from the time they arrest a criminal
fo when they’re actually put to trial. Write some notes.
Help the jury out. Make it clear. Keep that window crystal
clear. Maybe if he had taken notes he would’ve remembered
on the stand that a dry éleaning receipt with the name of
Brent Ervin was found in the same bedroom thqt they found

the drugs; okay? Maybe he would’ve remembered that if he’d

took notes. We don’t know. Never took notes. Never asked

him questions. Cloudy, cloudy window; okay?

Now, let’s talk about the fact that there were three
officers in this case that discovered'drugs inside the
residence of — Just three. You heard
testified that there were ten or more agents that were
there. Three found drugs. Two of those three did not sit
up here and tell you what they found. They didn’t offer you

any testimony. They didn’t tell you what they found, where

‘they found it. Listen to what you hear and listen to what

you don’t hear. ‘Why didn’t those people testify? What
don’t they want you to hear? That’s a question you need to
take back with you to the jury room.

Now, you heard me mention the name Brent Ervin several
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times during this case. Did you ever hear them talk about
it on their direct examinations? No. They don’t want you
to hear that name. That’s a huge hole in their case. Brent
Erﬁin is their reasonable doubt and they know it. They
don’t want you to know it, but they know it. Okay? No
questions asked of Brent Ervin.

Let’s get to the drﬁg dog incident, all right. Now,
according to Captain Reeder, a drug dog who is trained for
the sole purpose of identifying drugs in places where other
individuals might not be able toieasily éscertain or look.

That drug dog walked through that bedroom and did not alert

- to that bedpost where Captain Reeder found those drugs;

okay? Didn’t alert. This dog would claw through a wall to
get to drugs on the other.side if he sniffed it. This is a
lot of drugs and so is this. If I hid these in the
courtroom somewhere today, who do you think is going to be
more likely to find them firét, XK-9 Cindy or Captain Reedef.
it doesn’t quite'make sense, does it? That window just got
a little cloudier.

Now, let’s talk about what they knew. They knew Brent

was a drug dealer. They have it in their own affidavit.

That’s part of the reason they went to search. They had

tipsters say he was conducting drug-related activity in
Greenwood. They knew he lived in that house by their own

surveillance that they conducted. They found items in that
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1 | house that had his name on them. Dry cleaning receipts.
2 They knew that. They didn’t ask him one single question.
3 Not one. They also know thaﬁ he’s currently sitting in a
4 'éeorgia prison right now for crimes that are drug related
5 very similar to the ones we sit here to deterﬁine today..'
6 Not one single question.
7 ‘What we have here, ladies and gentlemen, is sloppy
8 . investigation. Sloppy investigatioh. Essentially that
9 Qindow has now become so cloudy you can’t possibly clearly
10 see what’s on the other side. It could be a tree. It could
11 be a truck. I don’t know. You can’t possibly teil me that.
12 What the state wants ysu to do is assume everything that
13 they’ve told you here today is true. Let’s play devil’s
14 advocate for a second. Let’s say it is true. Okay. So
15 what do we know? We know that they didn’t take any notes,
16 despite the fact that Officer Long got on this stand, who
17 runs professional development, is over all these officers
18 and how they should csndﬁct their cases. What did he teil
19A you? He would’ve taken notes. Straight from the horse’s
20 mouth. He would’ve taken notes in this case. No notes were
21 . taken. All right. They knew Brent Ervin lived there.
22 Again, I hate to belabor that point, but y’all, that is so
23 important. They knew he lived there. They knew he was a
24 drug’dealer. They knew he had prior histories with doing
25

drugs in that house. They never even questioned him.
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Now, why did they not questiocn him. When I asked that
Captain Reeder told you it’s because he wasn’t in the house
when they executed the search warrant. Now, I don’t know
how much t.v. y’all have watched and that’s certainly not
relevant, but I would imagine that police officers don’t
call ahead to check and make sure all the people they want
to arrest are home. Are all the drugs there too, by the
way? ‘Just checking. Okay. No. They don’t do that. .In
fact, if they had executed the search warrant the day
before, the day after, méybe'even an hour before. We’ré
talking about a 50/50 chance as far as who could be here.
It could’ve been Brent Ecrvin sitting in that seat. When he
said he didn’t ask him any questions because he wasn’t
there, well, there was another individual that was there,
Mr. Benoit Bush. They didn’t ask Him any questions either.

They just let him walk right out the front door. Despite

he’s in the house. They found all of these drugs, all of

this evidence, but they just let him go. Yep, not
important. We got our guy. We don’t need to ask any
questions. No need for that.

| Ladies and gentlemen, essentially what they are asking
you to do is convict on a 50/50 coin toss. Unfortunately
for the prosecution, we don’t convict on 50/50 céin tosses
and assumptions. We convict on proof beyond all reasonable

doubt . Beyond all reasonable doubt. That’s their problem.
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1 - That’s what they don’t want you to hear. 1Is it heads or
2 tails? 1It’s neither. 1It’s not beyond a reasonable doubt.

3 It’s not guilty. Thank y’all. Thank you for your service.

4 . JURY CHARGE

5 THE COURT: Ms. Taylor, thank you very muchi Ladies and
6 gentlemen, it now becomes my responsibility to instruct you
7 6n«the law that applies in. this particular case. The way

8 that this has traditionally been done is that the judge

9 simply sits up here and reads 23 pages of instructions to
10 you and you’re supposed to absorb that like some sponge and
11 go back into the.jury room and then apply it to the facts.
12 I've always found that to be a little bit unreasonable, so

13 what I’'m telling you is I’1l1 give you a copy of these

14 ~ instructions for you to refer to if you need to in the'jgry
15 room. Pleaée don’t simply follow some parts of the

16 instructions and ignore other>parts of the instructions, but
17 follow fhe instructions as a whole. When you’re done with
18 your deliberations also please retufn the copy that you have
19 in there to the court.

20 Additionally, ladies and gentlemen, at this stage of

21 the proceeding it is not'possible for additional evidence to
22 be presented and I cannot answer any question that you might
23 have concerning the facts of fhe particular case. However,
24  if you have any questions about these instructions, simply

25 send me a note and let me know what it is that you’'re
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struggling with and I'1l try and assist you in understanding:
what the law is.

Ladies and gentlemen of the jury, the indictments in
this case charge the defendant, Mr. Ervin, with several
bffenses, namely possession of marijuana with intent to
distribute, possession of marijuana within the proximity of
a school, park, or playground, trafficking in crack codcaine,
trafficking crack cocaine within the proximity of a school,

park, or playground, and possession of a controlled

. substance. I remind you the fact that Mr. Ervin was

arrested, charged, and indicted in these cases is not
evidence in this case and cannot be considered.by you as'
evidence in this case, nor does it create any presumption or
inference of guilt. The ihdictments, those documents, are
merely the formal written instruments which contain the
charges made against Mr. Ervin or fhe formal documents by
which a case is brought to court.

| Furthermore, each indictment charges 'a separate and
distinct offense. You must decide each indictmént
separately on the evidence and the law applicable to it,
uninfluenced by your decision as to any other indictment.
The defendant may be convicted or acquitted on any or all of

the offenses charged.” You’ll be asked to write a separate

verdict of guilty or not guilty for each charge.

In this case, ladies and gentlemen, the defendant has




376

379

JURY CHARGE 271

1 pled not guilty to these indictments and that plea puts the
2 burden of proof on the State of South Carolina to prove thé
3 defendant guilty. A person charged with committing a

4 criminal offense in Socuth Caroliﬁa is never required to

5 prove himself inhocent. I charge you that it ié an

6  important rule of law that the defendant in a criminal

7 trial, no matter what the seriousness of the charges may be,
8 will always be presumed to be innocent of the crime for

9 which the indictments were iséued unless guilt has been

10 -pioven by evidence satisfying you of that guilt beyond a

11 reasonable doubt. This presumption of innocence does not
12 end when-you begip your deliberations, but it accompanies
13 the defendant throughout the trial until you reach a verdict
14 of guilt based upon evidence satisfying you of his guilt

15 beyond a reasonable doubt.

16 The presumption of innocence is like a robe of

17 righteousness placed about the shoulders of the defendant
18 which remains with the defendant until it has been stripped
19 from him by evidence satisfying you of his guilt beyond a
20 reasonable doubt. Ladies and gentlemen, the presumptionlof
21 innocence is not merely a legal theory. 1It’s not Jjust a

22 legal phrase. If's a substantial right to which every

23 defendant is entitled unless you, the jury, are satisfied
24 from the evidence of the defendant’s guilt beyond a

25 reasonable doubt.
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What is a reasonable doubt in the eyes of the law? A
reasonable doubt is the kind of doubt that would cause a
reasonable person to hesitate to act. The state has the
burden of pfoving the defendant guilty beyond a reasonable
doubt. Some of you-may have served as jurors in civil cases
where you were told that it’s only necessary to proVe that a
fact is more likely true than not true, such as by the
greater weight or the preponderance of the evidénce. In

criminal'cases, the state’s proof must be more poWerful than

_ that. It must be proof beyond a reasonable doubt.

Proof beyond a reasonable doubt-is proof that leaves

you firmly convinced of the defendant’s guilt. Now, there

are very few things in this World that we know with absolute
certainty, and in criminal cases the law does not require
proof that overcomes every possible doubt. If, based on
your consideration of the evidence, you are firmly convinced
that the defendant is guilfy of the crime charged; you must
find the defendant guilty. If, on the other hand, you think
there’s a real possibility that the defendant is not guilty, .
you should give the defendant the benefit of the doubt and
find him not guilty.

Ladies and gentlemen, I remind you that during this

trial you and I have certain duties to perform. As the

trial judge it’s my responsibility to preside over the trial

of this case. I also have the duty to rule on the
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1 admissibility of the evidence offered during this trial.
2 You are to consider only the competent evidence before you;
3 Testimony which was ordered stricken from the record in this
4 case during this case you must disregzrd that testimony
h) because you’re to consider only the competent testimony
6 which has been presented from the witness stand as well as
7 any exhibits which have been made a part of the record in

8 this case. I have the additional duty to chargé the law
9 applicable to this case, and as the presiding judge I am the
10 sole judge of the law. It’s your duty as jurors to accept

11 and apply the law as I now state it to you. If you already

12 have any idea as to what the law is or what the law ought to
13 be and it does not agree with what I now tell you the law is
14 you must abandon this idea because you’re sworn to accept

15 the law and apply the law exactly as I state it.to you now.

16 In every case tried in this court before a jury the

17 jury becomes the sole and exclusive judge of the facts in a
18 case. The trial judge cannot intimate, state, comment on,
19 or make any stétement to a trial jury about the facts in a
20 case. Since you, the jury, are the sole judge of the facts
21 in this case you’re not to infer from what I have said

22 during the progress of this trial in ruling upon the

23 admissibility of evidence or otherwise, or anything that I
24 say to you now during the course of these instructions, that

25 I have any opinion about the facts in this case. Ladies and
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gentlemen, the law does not allow me to have an opinion

about the facts in this case as this is a matter solely for

you, the jury, to determine.

As jurors, it’s your duty tc deﬁermine the -effect and
the value, weight, aﬁd truthvof the evidence.presented
during this trial. Ladies and gentlemen, there are two
types of evidence which are generally presented during a
trial; .direct evidence and circumstantial evidence. Direct
evidence is the testimony of a person who claims to have
actual knowledge of a fact such as an eye witness. It’s
evidence which immediately establishes the main fact to be
proved. 'Circumstantiai evidence is proof of a chain of
facts and circumstances indicating he existence of a fact.
It’s evidence which immediately establishes éollateral facts
from which the main fact may be inferred.

Circumstantial evidence is based upon inference and not

on personal knowledge or observation. Now, the law makes

‘absolutely no distinction between the weight or value to be

given to either direct or gircumstantial’evidence, ner is a
greater degree of certainty required of circumstantial
evidence than of direct evidence. You should weigh all the
evidence .in this case, and after weighing the evidence if
you’ re not convinced of the defendant’s guilt beyond a
reasonable doubt you must find him not guilty.

Necessarily, you must determine the credibility of




380

383

JURY CHARGE | 281

1
2

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

witnesses who have testified in this case. Credibility,
ladies and gentlemen, simply means beiievability. It will
become your duties as jurors to analyze and to évaluate the
evidence and determine_which evidence éonvihces you of its
truth. In determining the believability of witnesses who
have testified in this case you may believe one witness over
several witnesses, or several witnesses over one witness..
You may believe a part of the testimony of a witnéss and
reject-the remaining part of the testimony of that same
witness. You may believe the testimony of a witness in its
entirety or reject the testimony of a witness in its
entirety. You may consider whether the witness has
exhibited to you any interest, bias, prejudice, or other
motive in this case, and you may also consider the
appearance and manner of a witness while on the witness
stand.

Now, in this case, ladies and gentlemen, we had two
witnesses who were found to be expert witnesses. Again, theA
rules of evidence usually don’t permit a witness to testify
as to opinions or conclusions. An exception td this rule
exists for witpesses we call expert Qitnesses. ‘A witness
who by education and experience has become expert in some
art, science, profession, or calling, may state opinion as
to relevant and material matters in which the witness claims

to be an expert and may also state the reasons for that
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opinion. You should consider any expert opinion received in
evidence in this case, and.like any other evidence, give it
the weight you think it deserves. If you decide that the
opinion of an expert is not based on sufficient education
and experience, or if you conclude that the reasons given in
support of the opinion are not sound, or that the opinion is
outweighed by other evidence, you may disregard the opinion
entirely.

Ladies and gentlemen, I instruct you and eﬁphasis that
the fact that the defendant did not testify is not a faétor
to be considered by you in any way in your deliberationé and
in your consideratiop of the question of the guilt or the
innocence of the defendant. It must not be considered by
you in any manner whatsoever. A defendant has the
constitutional right to remain silent and the assertion of
this right must not be considered by you in your
deliberations. I repeat, under your oath you’re to draw no
conclusions whatsoever from the fact that the defendant in
this case did not testify. The fact that Mr. Ervin did not
testify should not even be discussed in the jury room. The
burden of proof, as I have stated to you, is on the state.
The defendant is not required.to prove his innocence. The
burden of proof remains on the state to prove guilt beyond a

reasonable doubt.

Now, in order to establish criminal liability, ladies
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and gentlemen, criminal intent is required. For example,
the mental state required to be proven by the state for a
particular crime might be purpose, intent, knowledge,

recklessness, or criminal negligence. Criminal intent must

" be proven by the state beyond a reasonable doubt. Criminal

intent is always a matter that must be determinéd by the
jury from the circumstances surrounding the situation.
There’s no way, ladies and gentlemen, to prove intent to a
mathematical certainty. There’s no way medical science can
dissect a person’s brain and determine what the person had
in mind. So the law says that criminal intent may be
inferred from the circumstances shown to have existed. This
is how you make a. determination of.whether or not the
element requiring intent was present. It’s not necessary to
establish intent by direct and positive evidence, but intent
may be established by inference in the same way as any other
fact by taking into consideration the acts of the parties
and all the facts and circumstances of the éase. Criminal
intent is a mental state, é conscious wrong doing. It’s up
to you to determine what the defendant intended to do based
upon the circumstances shown to havé existed.

I charge you, iadies and gentlemen, that mere
presence at the scene of a crime is not sufficient to prove
someone guilty of that crime. The defendantfs presence

where a crime is being committed or mere association with
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the person who commits the criﬁe does not méke the person an
accomplice or an aider and ébettor of the person committing
the crime. The burden is on the state to prove every
element of the crime charged. If you find,»after reviewing
all the evidence; that the.state has proven that the
defendant was only present at the scene of a crime that they
have not proven beyond a reasonable doubt any other
participétion in the crime, that you should find the
defendant not guilty. The law is that proof of being at the
scene of a crime is not sufficient to find someone guilty.
In this case, ladies and gentlemen, the defendant is
charged with sevefal offenses. First, with regérd to the

trafficking crack cocaine charge, the state must prove

beyond a reasonable doubt that the defendant knowingly sold,

manufactured, cultivated, delivered, purchased, brought into
the state, provided financial assistance, or otherwise
aided, abetted, attempted, or conspired to sell,
manufacture, cultivate, deliver, purchase, or bring into the
state, was knowingly in actual or constructive possession,
knowingly attempted to become in actual or constfuctivé
possession of érack cocaine. The state must-also prove
beyond a reasonable doubt that the amount of crack cocaine
the defendant possessed was 100 grams or more but less than
200 grams.

-The defendant is also charged with possession with
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1 intent to distribute marijuana. The state must prove beyond
2 a reasonable doubt that the defendant possessed marijuana
3 with the intent to distribute it. Possession of more than
4 28 grams or one ounce of marijuana creates an inference that
5 the defendant possessed the marijuana with the intent to
6 distribute it. This inference does not relieve the state
.7 from proving béyond a reasonable doubt that fhe defendant
8 had the intent to distribute. It is simply an evidentiary
9 fact to be taken into consideration by you along with the

10 other evidence, and to be given the weight you decide it
11 should have. |

12 To prove possession the state must prove beyond a

13 reasonable doubt that the defendant had both the power and
14 the intent to control the disposition or use of the crack
15 cocaine and/or marijuana. éossession may be either actual
16 ~or constructive. Actual possession means that the drugs

17 were in the actual physical custody of the defendant.

18 Constructive possession means that the defendant had

19 dominion and control, or thé right to exercise dominion.and
20 control, over either the crack cocaine and/or the marijuana
21 itself, or the property on which the drugs Qere found.

22 Again, mere presence ét thé scene where the drugs were found
23 is not enough to prove possession. The defendant’s

24 knowledge and possession may be inferred when the substance
25

is found on the property under the defendant’s control,
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however this inference is simply an evidentiary fact to be

taken into consideration by you along with the other

evidence in this case and be‘given the weight you decide it
should have.

de Oor more persons may have joint possession of a
drug. With regard to the possession with intent to
distribute marijuana charge the state must élso prove beyond

a reasonable doubt that the defendant intended to distribﬁte

the marijuana. Distribute means to deliver by administering

or dispensing a drug. Intent may be shown by acts and
conduct of the defendant and other circumstances from which
you may naturally and reasonably infer intent. 1In
determining whether the defendant had the intent to
distribufe the marijuana you may consider the circumstances
surrounding the défendaﬁt’s'alleged possession.' You may
consider the amount of the substance alleged to have'been
possessed, the manner in which it was allegedly possessed,
the place where it was ailegedly possessed, and other
factors which you consider to be important. You must find
that the defendant did not intend to have the drugs solely
for his own use.

The defendant is also charged with distribution of
crack cocaine and possession of marijuana within the
proximity of alschool, park, or playground. .The state must

prove beyond a reasonable doubt that the defendant




386

389

JURY CHARGE 287

1
2

10
11
12
13
14
15
16
17
18
19
20
21
22
23
T 24

25

distributed, sold; purchased, manufactured, or iawfully
possessed with intent to distribute crack cocaine and
marijuana while in, on, or within a oné half mile radius of
the grounds of a public or private elementary, middle, or

secondary school, a public playground or park, a public

vocational or trade school or technical education center, or

a public or private college or university.

The person must have knowledge that he or she is in,
on, or within one half mile of the grounds of a public or
private elemenfary, middle, or secondary schéol, public
playground or park, vocational or trade school, or technical
education center, or a public or private college or
university.

Finally, iadies and gentlemen, the defendant is charged
with possession of’benzylpiperazine. The sfate mﬁst prove
beyond a reasonable doubt that the defendant knowingly or
intentionally possessed benzylpiperazine. Knowingly means
with knowledge, consciously, and not accidentally..
Intenfionally means willfully intending the resuit whicﬁ
actually occurs and not accidentally or invdluntarily.
Intent may be shown by acts and conduct of the defendant ana
other circumstances from which you may naturally and
reasonably infer intent..

Again, to prove possession the state must prove beyond

a reasonable doubt that the defendant had both the power and
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1 the intent to control the disposition or use of the

2 benzylpiperazine. Possession may be either actual or
constructive. Actual possession means that the |
benzYlpiperazine was in the actual physical custody of the
defendant. Again, constructive possession means that the
defendant had dominion or control or the right to exercise
dominiqn or control over either the drug itself or the
property on which the drug Was found.

Again;‘mere presence at the scene where drugs were
found is not enough to prove possession. The defendant’s
knowledge and possession méy be inferred when a sﬁbstance-is

found on the property under his contrql. Again, however,
this inference is simply an evidentiary fact to be taken
into consideration by you along with the other evidence and
to be given the weight you decide it should have.
Possession of benzylpiperazine is a crime unless the
benzylpiperazine was obtained directly from or through a
valid prescriptioﬁ or order of a practitioner aéting in the
course of professional practice.

A practitioner is defined by the law as a physician,

dentist, veterinarian, scientific investigator, pharmacy,

hospital, or other person, or institutions licensed,
registered, or otherwise permitted to distribute, dispense,
conduct research with, or administer a controlled substance

in the course of professional practice of research in this
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1 state.
2 | Ladies and gentlemen, there are several possible
3 verdiéts which you may find in this case; guilty or not
4 guilty of trafficking in créck cocaine, guilty or not guilty
5 of possession with intent to distribute marijuané, guilty.or
6 not guilty of possession within the proximity of a school,
7 park, or playground with réspect to both the crack cocaine
8 and the marijuana charges, and guilty or not guilty of
9 possession of controlled substance. Now, there’s no
10 significance whatsoever to the order in which I.state these
11 possible verdicts. It’s simply that one has to be stated
12 first. Ladies and gentlemen, your verdict has to be a
13 unanimous one.
14 Mr. Eoreman,.when the jury agrees on a verdict you’ll
15 write the verdict on this verdict form that I have prepared
16 for you to help guide your deliberations and then sign yoﬁr
17 name as foreperson. Then knock on the jury room door and
18 let Mr. Willingham know that you’ve reached a verdict and
19 we’ll receive you back into the coﬁrtroom shortly after
20 that. Agaiﬁ, Mr. Foreman, this verdict form just basically
21 lists the charges.
22 First, I’ve listed the trafficking charge and it’s
23 pretty self exélanatory. It basically says,.“We, the jury
24 in the.above captioned case, on the charge of trafficking
25 crack cocéine, unanimously find Maunwell Ervin”, and then it
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1 has two blanks where you can initial one, either not guilty
2 or guilty. The exact same is true for the four other

charges. Again, ladies and gentlemen, your verdict has to
be unanimous.

We don’t have majority verdicts in this state, so all
11 of‘youvmust agree upon the verdict. I remind you that
have nb friends to reward and you have no ehemies to punish
in this case and that your verdict must be based upon the
evidence presented and on the law as I have instructed you.
Your verdict cannot be based upon or the result- of passion;
caprice, prejudice, or based upon any consideration which is
not in the record in this case.

Ladies aﬂd gentlemen,.I’m going to ask that you return

to the jury room but don’t start your deliberations yet.

Your cue to begin your deliberations, Mr. Foreman, will be

receipt of these instructions, the verdict form, and all the
evidence back in the jury room. So whren Mr. Willingham or
someone else brings all that back to you, that will be your
cue to start talking about and start discussing the case. I
need to take up a few issues with the attorneys and make
sure I’ve instructed you on'everything they want me to
instruct you on. Again, when you get all the evidence back
there that’s when y’all can start talking about the case.

So if you will adjourh for a moment. I hope to have this

case to you in the next minute or so.
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(Whereupon, the jury exited the courtroom at 2:16 p.m.)

THE COURT: The jury is out. Exceptions, additions from
the state?

SOLICITOR STUMBO: Nnone. from the state, Your Honor.

THE COURT: From the defense?

MS. TAYLOR: None from the defense, Your Honor.

THE COURT: Very good. .If y'all will verify that all
the evidence we have in the record is there and going back
we’ll give this to the jury momentarily.

(Whereupon, the jury began deliberations at 2:194p.m.)

(Whereupon, the jury passed a note from the jury room
to the bailiff for the judge which was marked as Court'’s
Exhibit 5 for identification.)

THE COURT: We’re goingvto go back on tﬁe record in the
State vs. Mr. Ervin. The court has receivedla communication
from the jury. The question that they have posed to me is,
“Do we have to find him guilty on every charge unanimously?”
The answer to that question is yes. So my intention is to
have them come out and exblain again that each charge has tb
be considered separately, but in order to return a verdict
on any or all charges all 11 have to agree as to that
particular verdict. Is that acceptable to the state?

MR. TAYLOR: Judge, with no objection. I think just té
make clear that they could find him guilty on three charges

and two or whatever. Do you see what I'm saying, Judge?
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THE COURT: I understand. I thought I - I know I
charged them that they have to consider each charge
sepérafely and independently of the other charges. 1I’'ll
probably give them that example that they can certainly find
him guilty on three, not guilty on two, not guilty on all
five, guilty on all five, but each charge has to be
considered independently of the others. Is that acceptable
to the defense?

MS. TAYLOR:‘AS long as they tell them they have to
unanimously agree for each charge.

THE COURT: Very good. ‘Let’s have the jury out, please.

(Whereuppn, the jury entered the courtféom.a; 3:49

p.m.)

THE COURT: Let the record reflect that the jury is back

and seated. Mr. Foreman, I’ve received the communication
that you sent out in which you ask, “Do we have to find him
guilty on every chargé unanimously?” The short answer to
that question is yes. Understand that each charge has to be
considered separately, okay? Separate and distinct from the
other charges. But certainly all lliof you have to agree on
any verdict whether it’s guilty or not guiity in order to
render a verdict.
Wé, again, don’t have majority verdicts invthis state,

so all 11 of you would have.to agree on any verdict which is

rendered. But certainly it’s within your prerogative in
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1 deciding these charges independently that all 11 of you
2 could find him guilty on one, two, three, four, or all five,
3 or none of the charges. You could find him guilty on two,
4 not guilty on three, guilty on one, not guilty on four, if
5 you get my drift. Or not guilty on all five, guilty on all
6 five.
7 Based upon your view of the evidence, but you must
8 consider the charges separate and distinct from one another
9 in arriving at that verdict and again, all 11 of you have to
10 agree. It must be a unanimbus verdict. So hopéfully that |
11 answers your question. If you need any further guidance
12 don’t hesitate to ask. 1I’ll ask you now to continue your
13 deliberations, pleése) Thénk you.
14 (Whéreupon, the jury exited the courtroom at 3:51 p.m.)
15 THE COURT: Exceptions from the state to my additional
16 charge? .
17 MR. TAYLOR: No, Your Honor.
18 THE COURT: From the defense?
19 MS. TAYLOR: No, Your Honor.
20 THE COURT: Wé’ll remain at ease then. Thanks.
21 (PAUSE)
22 (Whereupon, the jury passed a note from the jury room
23 to the bailiff for the judge which was marked as Court’s
24 Exhibit 6 for identification.)
25 THE COURT: The record should reflect that I’ve received:

395




an additional communication from the jury. I have that
exhibit marked as Court’s Exhibit number 6 and I’'ve asked
the bailiff to share it with counsel. I aséume everyone has
had a chance to see it; correct?

MR. TAYLOR: Yes, sir.

MS.‘TAYLOR: Yes, sir.

THE COURT: The statement is that, “We are in deadlock
ten to one on all charges with one saying their mind Will
not change.” I assume that the state would request an Allen
charge at this point?

MR. TAYLOR: That’s correct, Your Honor.

THE COURT: Any opposition?

MS. TAYLOR: No opposition, Your Honor.:

THE COURT: Let’s have the ju?y out, please.

(Whereupon, the jury entered the cdurtréom‘at 4:17
_p.m.)v.

THE-COURT: The jury is back and seated. Mr. Foreman,
I’ve received your communication that the jury. is having

difficulty reaching a decision. Along those lines I want to

give y’all a little bit further instructions in the hopes

that maybe it will assist you in some regard. You basically
stated that you’re unable to reach a verdict in this case.
As I instructed you earlier throughout the trial, your'
verdict has to be unanimous.

'I understand that when a matter is in dispute it’s not
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always easy for even two people to agree on éomething, S0
when 11 people have to agree it becomes even more difficult.
In most éases, absolute certainty cannot be reached or
expected. However, you have a duty to make every reasonable
effort to reach a unanimous verdict in this case. In doing
this you should consuit with one another, express your 6wn
views, and listen to the opinions of your fellow jprors.
Tell each other how you feel and why you feel that way and
discuss your differences, pléase, with an open mind.

Now, although the verdict of the'jufy must be
unanimous, every one of you has the right to your own
opinion. The verdict you agree to must be your own verdict,
a result of your own convictions. You should nbt give up
any firmly held beliefs mérely to be in agreement with your
fellow jurors. The majority should consider the minority’s
position and the minority should consider the majority’s
position. You should carefull? consider and respect the
opinions of each other and reevaluate your position for
reasonableness, correctness, and impartiality.

You must lay aside all outside mattersAand reexamine
the questions before you based upon the law and the evidence
in this case. Ladies and gentlemen, if you don’t agree on a
Verdict in this case I must. declare a mistrial in the case
and in that case it doesn’t mean anybody wins. It just

means that at some point in the future I will try this case
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with some other jury sitting exactly where you are sitting
now. The same participanfs will come and the same lawyers
will ask basically the same queétions and get basically the
same answers, and we’ll go through the whole trial process

again.

You were selected in the same manner and from the same

source as any future jury will be. There’s no reason for me
to suppose that the cése will ever be submitted to 11 people
who aré more intelligent, impartial, conscientious, or
competent than you are. Or that clearer evidence will be
produced on one side or the other. Therefore, I'm going to
ask that you return to your deliberations and consider what
I've just told you in light of the earlier instructions that
I gave yéu with regard to the law that applies. I would
just ask that you keep at it and just let me know if at any
time you want to break for the evening. If you think that -
perhaps fatigue is setting in or something and it might be
beneficial to start again fresh tomorrow morhing, that’s
perfectly fine. Juét let me know, because at this point
we’re on your schedule. You’re not on the court’s schedule
in any way, shape, or form. So with that I’11 ask that you
return to your deliberations, please. Thank you very much.

(Whereupon, the jury exited the courtroom to resume
deliberations.)

THE COURT: The record should reflect that the jury is




out. Exceptions to the charge from the state?

MR. TAYLOR: None from the state, Your Honor.

MS. TAYLOR: None from the defenss, Your Honor.

(PAUSE) |

(Whereupon, the jury passed a note to the bailiff for
the judge.)

THE COURT: All right. We are back on the record in Mr.
Ervin’s case and hé is present with counsel. I have
received an additionai communication from the jury, which'I
have shared with coﬁnsel in chambers. It basically states,
“We have come to a decision on three charges but hopelessly
deadloéked on two.” The court will make this a Court’s

Exhibit.

(Whereupon, jury note was marked Court’s Exhibit 7-for

identification.)

THE COURT: Under the law, obviously I cannot give an
additional Allen charge and have them try to decide the
remaining two. I can only send the jury out once with an
Allen charge. So my intention would be to receive the
verdict on the three charges that they’ve agreed on and a
mistrial will be declared on the two that they cannot agree
on. Does everyone concur?

‘MR. TAYLOR: Yes,  Your Honor.

MS. TAYLOR: I'm sorry, Your Honor. Can you repeat the

question?




THE COURT: Sure. My intention is to receive the
verdict that they have agreed on with‘regard tobthe three
charges and then declare a mistrial on the two that they
cannot agree on. Procedurally I think that would be proper.
I don’t know if the foreperson has written the verdict on
the verdict form. If you will, Mr. Willingham, just ask the
foreperson to step out and I’'ll ask him if he’s completed
the vefdict form.

.(Whereupon, the bailiff asked the jury foreman to enter
the courtroom and he complied.)

THE COURT: I got your message that you’ve reached a
uhanimous égreemeht on three charges.  Is that right?

MR. FOREMAN: Yes, sir.

-THE COURT: Have you already written that on the Qerdict

form?

MR. FOREMAN: Yes, sir.

THE COURT: Go back inside. Mr. Willingham will bring

you all out together. Thank you.

«(Whereupon} the jury foreman'exited the courtroom.)

THE COURT: I’'ve made the note Court’s Exhibit number 7.
Let’s have the entire‘ju;y out; please.

(Whereupon, the jﬁry entered the courtroom.)

THE COURT: Let the record reflect that the jury is back
and seated. Mr. Foreman, I’'m informed that the jury has

reached a unanimous verdict on three of the five charges,
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but you are unable to_reaéh a decision on the remaining two:;
is that correct?

MR. FOREMAN: Yes, sir.

THE COURT: First, is the verdict on the three charges
unanimous?

MR. FOREMAN: Yes, sir.

THE COURT: If yoﬁ would, hand that verdict form,
please; to Mr. Willingham.

(Whereupon, the jury f§reman complied..)

THE COURT: Madame Clerk, if you will publish the

~verdict just with regard to the questions posed where there

is an answer.
VERDICT

MADAME CLERK: State cf South Carolina, County of
Greenwood. State of South Carolina versus Maunwell Javar
Ervin. We the jury in the above captioned case, on the
charge of possession with intent to distfibute marijuana,
unanimously find Maunweli J. Ervin guilty. We the jury in
the above captioned case, on the charée of possession of
marijuana within one half mile radius of school, public
park, or playgrdund, or college, or university, unanimously
find Maunwell J. Ervin guilty. We the jury in the above
captioned case, on the charge of possession of a controlled
substance, benzylpiperazine, unanimously find Maunwell Ervin

guilty. Signed by foreman Chad Teague.
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THE COURT: Ladies and gentlemen of the jury, with
regard to those three cha;ges where a decisidn was rendered,
if this is your verdict please indicate, all of you, by
faising your right hand, please. Let the record reflect

that all hands went up.

‘Ladies and gentlemen of the jury, I want to thank you

for your service this week. I know that this is not an eésy
thing to sit thrbugh.. The criminal justice system
contemplates dragging citizens in off the street and having
to hear cases that they have no peréonal stake in, and I
want to thank you for the attention that you have shown in
this'particular‘case and the work that you have done to
reach where we are at.this particular point in time. I'm
not going to belabor the point any longer. I will tell you
two things real quick. First, you will receive a letter
from me thanking you again for your jury service this week..
The primary purpose of the letter is to twofold.

First, of course, tohthank yoﬁ for what you have done,
and secondly to solicit any feedback that you have. If
there’s anything that you liked about court, didn’t like
about court, thought we could’ve done better, wanted better
types of coffee or something else, please let me know. My
contact information will be there. Email, phone, snail mail
address. Let me know'especially if there isAsomething that

you did not like, okay?
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Second of-all, it is quite normal that after a case has
concluded the attorneys may contact you or someone may
contact you or somebody from one oﬁ,the lawyer’s offices may
contact you just to find out how they did and how their
presentation went and that kind of é thing. We are still iﬁ
a free country. Everyone has the right to free speech. If
you want to talk to them that’s perfectly fine. You can
tell them what you want to tell them. Usually the general
rule is that what happens in the jury room stays in the jury
room, but certainly yéu’re at liberty to speak or not to
speak Qith anyone who contacts you. If someone contacts you
and you don’t want to talk to them, simply tell them, “Look,
I listened to you for three days straight. I don’t want to
really talk to you anymore about thé situatioﬁ.” If they
persist in wanting to.talk to you or if you feel like'any
contact that you’re receiving is inappropriate, notify the
authorities. They’ll contact me immediately and it will be
taken care of. I promise you that much, okay? So if
there’s any concerns that you have about that sort of a
thing or that sort of an issue, let us know immediately and
it will be rectified. With that, nothing further from the
jury from the state I assume, Mr. Tayior?

MR. TAYLOR: Nothing from the state.

THE COURT: Nothing from the defense?

MS. TAYLOR: Nothing from the defense, Your Honor.
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THE COURT: Very good; You are released. You have my
thanks. Mr. Taylor, what are we doing with the rest of the
jury pool?

MR. TAYLOR: Judge, we’re releasing the rest of the jury
pool. V

THE COURT: Very good. You don’t have to worry about
calling in tonigﬁt after six o’clock. We have enough wérk
probabiy for two weeks much less the ?emaining two days. ‘So
we will not need the jury back. Tﬁank you very much for
your service and I hope to see y’all around. Take care. I
do need him to sign. ' Mr. Foreman, if you’ll stick around.

I'm going to ask that you sign the actual indictments.  The

rest of y’all can exit out that way with my appreciation.

(Whereupon, the court conferred with the Clerk of Court
off the record.)

THE COURT: At this point, Ms. Taylor, any motions that
you would care to make post-trial, ma’am?

MS. TAYLOR: Just renewing all previous motions and
objections, Your Honor.

THE COURT: All previous motions are renewed. The same
rulings that was previously made. You also, of course, move
for a new trial?

MS. TAYLOR: Yes, sir.

THE COURT: That motion will be denied. Anything

further before we proceed with sentencing from the state or
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the defense?

MR. TAYLOR: Nothing from the state, Your Honor.

MS. TAYLOR: Nothing from the defense, Your Honor.
SENTENCE OF THE COURT

THE COURT: If you want to ask Mr. Ervin to step up,
please. 1I'll hear.about the state’s position concerning the
matter and certainly anything in ﬁitigation. Just so the
record is clear I am deélaring a mistrial onvindictments 11-
785 and 786. Those are the ones involving the trafficking
and the.possession of cracktwithin proximity to a school,
park,'or élayground. So those two indictmenps will be
returned to the clerk for further proceedingg.

MR. TAYLOR: May it please the court?

TﬁE COURT: Yes, sir.

MR. TAYLOR: Judge; you;re very .familiar with the facts.
I'm not going to go back over those again. I just want to
read his record to you. He was sentenced back iﬂ 2001 for
some type of federal drug conviction. It says dangerous
drugs. He was sentenced and it does say conspiracy to
commit PWID cocaine base. Received 135 months and it says
five years SRT. I do know he’s out on federal parole at
this time. I spoke to the federal parole aéént. I have a
name written down in the back, Judge. I know he said that
this wQuld obviously violate hié federal parole, so Mr.

Ervin will have to have a hearing on that at a later time.
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Judge, he’s also got a prior offense for marijuana and
failure to stop for blue light. It looks like he received
probation. I’m not sure if he succéssfully combieted that
probation. That was from 2000 where he pled guilty. Also a
failure to obey an officer that’s a lower court charge out
of Greenwood. Judge, by our calculation the PWID marijuana
is a second offense and carries up to ten years. The
accompanying proximity carries ten years, and the one year
offense on poésession'of a controlled substénce second
offense. Judge, Qe’re asking for consecutive time, 21
years. I knowAyou cannot consider the crack cocaine. That
was é mistrial, so you’re not considering that today. "I do
know I speak for the Drug~Enforceﬁent Unit. This man has

been a huge problem. ' He’s a major drug dealer in Greenwood.

" Although he has not gotten in trouble since this incident,

he’s someone bringing in major amounts of cocaine from
Atlanta. As you heard during the trial, his bﬁsiness
partner and couéin, Bren, has been given 15 years out of
Georgia. Judge, we want to send a message that this type of
behavior is not acceptable, especially when you do it more
than once. You go to priéon for approximately ten years,
get out, and theh you continue to do it again. Again,
Judge, I don‘t know if any narcotics agents want to speak or
aﬁything, but we’re askinQ for the full amount.

THE COURT: Thank you, Mr. Taylor. 1Is there any
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indication how much time he has left on that federal
sentence?

MR. TAYLOR: I want to say the agent said fhree years,
but I may be incorrect. I don’t know how they’ll handle it.
If they’ll revoke him in full or if they’ll work out a deal
like the state Department of Probation and Parole. I do
kﬁow that the agent was in contact with me and wanted me to
tell him whenever a disposition is found in this case.

THE COURT: Very godd, Ms. Taylor, certainly happy to
hear from you as far as anything in mitigation for Mr.
Ervin. Anything that, of course, he wants to say or Ms.
Barwick might want to say on his behalf. |

MS. TAYLOR: fhank you, Your Honor. May it please the
court? '

THE COURT: Yes, ma’am.

Mé. TAYLOR: Just to reference that Bren Ervin was his
partner, I mean, we just conducted a whole trial where they
said these drugs didn’t belong to him. That was my
assertion that they could’ve possibly belonged to two. So I
would respectfully ask thét that not be considerea in Your
Honor’s decision.

I would like to say that since the date of this
incident he has been workiné constantly. He has not gotten
even so much as a traffic ticket since 2010, Your Honor. If

he is shuttlihg these massive amounts of drugs from Atlanta
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and he’s such a big problem for the Greenwood County

Narcotics Unit I would imégine at this point he would’ve
been caught again if he was still in the business of dealing
drugs.

Like I said, he-does own a local restaurant here in
Greenwood. I believe it's'called Tfy Me. I think it just
speaks for himself. i’ve gotten traffic tickets in the last
three years. He hasn’t. He’s cleaned up his act. "He has a
restaurant. He .has a child that is permanently confined to
a wheélchair and has a severe disability and I believe two

other minor children. He needs to be available to support

‘his family. He underétands, you know, that this is a

serious offense, but he’s been conducting his life as a
perfect member of society since this has happenéd by all of
our éccounts.

MR. TAYLOR: Judge, I just wént'to pﬁt on the record I'm
not sure how we’re going to handle these other two pending
indictments. 1I’ll be in touch with Ms. Taylor. We’ll wait
and see what happens with sentencing and 1’11 speak with the
solicitor about it. I just want to put that on the record
as well.

THE COURT: Well,.obviously I would not be taking into
account the two counts thét the jury did not reach a verdict
oh. That would be improper to consider that. Ms. Taylor,

anything else from you, ma’am.
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1 MS. TAYLOR: I'm just briefly asking if my client would
2 like to address the court.’

3 THE COURT: By all means.

4 MR. ERVIN: Your Honor, I just want to thank y’all for

5 listening to the case. 1I'm standing here today still saying
6 that 'I'm not guilty, but we went forward to the jury and

7 they found me guilty. I stand here aﬁd just ask that you

8 show a.little leniency on me.

9 THE COURT: I understénd. Thank you, Mr. Ervin.

10 Ahything else?

11 MS. TAYLOR: Nothing further from the defense, Your

12 Honor.

lj THE COURT: Ms. Taylor, do you know how much time he

14 spent in pretrial confinement before he made bond? Madame
15 Clerk, can you find that?

16 MS. TAYLOR: You mean originally or how many days during
17 both the trials?

18 THE COURT: Since the trial he spent a week in January
19 when wé first.tried the case, and then he spent three days
20 this week.

21 MR. TAYLOR: Judge, I think it’s eight and then whatever
22 he did before he bonded out is my calculation. So five the
23 week we tried it the first»time and then three days this

24 week. That’s eight pius whatever he’s got. Judge, also for
25

the record, jeopardy is attached to the proximity on the
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1
2

possession of a controlled substance the state will dismiss
that charge. The controlled substance. We reduced it to a
possession.

THE COURT: Correct. Double jeopardy has attached to
that, so the PWID will, by law, have to be. Yes. The
proximity -~ I don’t care if you do it as a nol pros or
judicial dismissal, but clearly that would Have to be
dismissed.

MR. TAYLOR: I will handle it héw, Judge. Can I hand
this up? I just need}your signature to judicially dismiss;

(Whereupon, the court conferred with the Clerk of Court
off the record.)

THE COURT: From my readingé of the record, Mr. Ervin,
and tell me if this sounds about right. It appears that you
were afrested on Deceinber_loth and a quarter of a million
dollars bond was set by me on the 14" because the city
judge wouldn’t hear it. Then you made bond on the 16%".

Does that sound about right, sir? About six days in jail
before you got out.

MR. ERVIN: Yeah.

THE COURT: All right.

MR. TAYLOR: Judge, by my calculations that would be 14

days total.

THE COURT: Ms. Taylor, would you concur in the

.penalties that Mr. Taylor. said ten, and ten, and one.




408

411

SENTENCE ) 309

1 MS. TAYLOR: T would ask that you run them concurrently.
2 THE COURT: Of course, yes. But 2s far as the actual
3 time.
4 MS. TAYLOR: That is my understanding of the statute.
5 THE COURT: Mr. Ervin,“anything'further that you want to
6 say, sir?
7 MR. ERVIN: No, sir.
8 THE COURT: I’1l1l tell you, Mr. Ervin, I appreciate your
9 position that you’re not guilty of these particular
10 offenses. The jury, however, was extfemely attentive. 1In
11 all candor, sir, if 11 people agree the stafe has met the
12 highest burden of proof known to mankind, I simply must
13 cohcur with their assessment of the overall evidence.
14 Whereas I understand you may very well disagree with the
15 verdict, I cannot sa& that your position is, in my mind,
16 Qell founded. I have. taken into account everything that’s
17 said and my biggest concern, Mr. Ervin, is that after doing
18 some substanﬁial time in the federal system you come back
19 out and you get in trouble with the law with marijuana all
20 over again. This is not a piddly amount of marijuana.
21 There are many people who feel that marijuarnia offenses are
22 not as substantial as methamphetamine or crack cocaine. The
23 biggest problem is that marijuana is a gateway drug. 1It’s
24 what ‘leads people to start using other substances. You had
25 an awful lot of marijuana in your possession on- this
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| particular day that Qas very close to a university, and in
2 my mind very detrimental to the overall well being of our
society as a whole.
The sentence of the court then"on indictment 783,
that’s the PWID mari‘uana second offense, the sentence, Mr.

Ervin, is that you are committed to the Department of

Corrections for ten years. You will receive credit for 14

days in jail. On indictment 784, the sentence is that

you’ re committed to the Department of Corrections for five

years. This sentence will be consecutive to that on 783,

and the sentence on the possession of a scheduled I
_controlled substance is that you’re committed to the

Detention Center er 14 days, credit 14 days served. I wish

you luck, Mr. Ervin.

(Hearing ended at 4:59 p.m.)

(End of requested transcript of record)
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Certificate cof Reporter

I, the undersigned, Tara T. Scott, Official Court Reporter
for thg Eighth Judicial Circuit of the State of Scuth
Carolina, do hereby cértify that the foregoing is a true,
accurate, and complete transcript of record of all the
proceedings had and evidence introduced in the trial/hearing
of the captioned case, relative to appeal, in the Circuit
Court for Greenwood County; South Carolina, on the 22nd-24th
day of July 2013.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

January 3, 2013

Jasa 2Acam

Circuit Court Reporter
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STATEMENT OF ISSUE ON APPEAL

Whether the trial court erred in refusing to suppress drugs seized from appellant’s

apartment when the police lacked sufficient probable cause for the search warrant?
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STATEMENT OF THE CASE

Appellant was convicted of possession of marijuana with intent to distribute, the
same within proximity of a school, and possession of a controlled substance after a jury trial
held before the Honorable Frank R. Addy, Jr., on July 23 — 24, 2013, in Greenwood County.
Respective sentences were ten (10) years, five (5) years consecutive, and time served.
Lauren Taylor, Esquire, was trial counsel. Aaron Taylor, Esquire, and David Stumbo,
Esquire, prosecuted the case.

This appeal follows.
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ARGUMENT

The trial court erred in refusing to suppress drugs seized from appellant’s apartment

because the police lacked sufficient probable cause for the search warrant.

Lieutenant Reeder with the Greenwood County Sheriff’s office testified at the
suppression hearing that he was the commander over the narcotics unit where he supervised
combined members of the Sheriff’s Office and the City Police Department. (Tr. p. 15, line
13 — p. 16, line 14).) Based on his narcotics investigations and interviews and things, he
received a lot of information from people about appellant distributing drugs in Greenwood
County. He said they got more information about appellant because the word on the street
was that he was dealing more than anybody else in quantity and volume. This information
came from repeated sources. (Tr. p. 16, line 20 — p. 18, linel2). He knew appellant had
prior convictions in federal court for drug-related offenses. (Tr. p. 19, line 9 - p. 20, line 4).
He learned from Sergio Quarles that Quarles and two other men had broken into appellant’s
apartment in reference to stealing narcotics. Two agents went with Quarles to see where he
had stashed the drugs. (Tr. p. 20, line 21 — p. 23, line 3). Quarles also told him that he had
purchased marijuana from appellant in the past. (Tr. p. 24, lines 2 — 6).2

Lieutenant Reeder said he did surveillance of appellant’s apartment. On one
occasion, he saw appellant drive a Dodge pickup truck. And on one occasion, he saw
appellant’s cousin, Brent Ervin, who reportedly lived with appellant, driving a Nissan

Altima. (Tr. p. 26, lines 2 — 11; tr. p. 27, lines 2 — 7).

! All transcript page numbers are from the suppression hearing held on January 31, 2013.
? Quarles denied everything Reeder said about him. He denied even knowing appellant.
(Tr. p. 75, line 8 — p. 77, line 25).
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On cross-examination, Lieutenant Reeder said he received numerous anonymous
tips about appellant selling drugs. (Tr. p. 51, lines 20 —24). Upon questioning by the court,
Reeder said he did not rely on the anonymous tips when he wrote the affidavit for the search
warrant. (Tr. p. 53, lines 1 - 8).

As can be seen from Lieutenant Reeder’s testimony, the only thing he has to support
probable cause for a search warrant is the hearsay testimony of Sergio Quarles, which
Quarles denied under oath and the surveillance of seeing appellant and his cousin each
driving their car on one occasion — whatever that means.

Anonymoué tips have to be corroborated by independent police work that exhibit a

sufficient indicia of reliability. Alabama v. White, 496 U.S. 325, 110 S.Ct. 2412 (1990).

When police do rely on hearsay, the person they rely on has to be credible. State v.
Sullivan, 267 S.C. 610, 230 S.E.2d 621 (1976). The search warrant in this case was not

supported by probable cause. State v. Dunbar, 361 S.C. 240, 603 S.E.2d 615 (2004).
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CONCLUSION

Appellant’s conviction should be reversed.

Respectfully submitted,

fﬁm@z‘

Robert M. Pachak
Appellate Defender

ATTORNEY FOR APPELLANT

This 10th day of March, 2014.
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Appeal from Greenwood County

Frank R. Addy, Circuit Court Judge

THE STATE,

RESPONDENT,

MAUNWELL J. ERVIN,

APPELLANT

PETITION TO BE RELIEVED AS COUNSEL

Counsel for Maunwell J. Ervin states:

1. He is Appellate Defender for the South Carolina Office of Appellate
Defense, and was appointed to represent appellant.

2. He has reviewed the record of appellant’s trial before Judge Frank R. Addy,
which was held on July 24, 2013, and, in his opinion, the appeal is without legal merit sufficient
to warrant a new trial.

3. He has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396

(1967), briefed an arguable legal issue which arose during the course of the trial.
WHEREFORE, he asks the Court to relieve him as counsel for Maunwell J. Ervin.
Respectfully submitted,
K2AA m. Tdbf

Robert M. Pachak
Appellate Defender

ATTORNEY FOR APPELLANT

This 10th day of March, 2014,
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STATE OF SOUTH CAROLINA
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THE STATE,

RESPONDENT,

MAUNWELL J. ERVIN,
APPELLANT

APPELLATE CASE NO. 2013-001656

DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal:

(1)  True-billed indictment(s);
@) Entire Suppression Hearing Transcript (January 31, 2013)
(3)  Entire Trial Transcript (July 23 — 24, 2013)

I certify that this designation contains no matter which is irrelevant to this appeal.
March 10, 2014
/_Fa /‘,’f - E qex{/,é

Robert M. Pachak
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1343

Attomey for Appellant




424

CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of
Appellant complies with Rule 211(b), SCACR, and the August 13, 2007, order from the
South Carolina Supreme Court entitled “Interim Guidance Regarding Personal Data
Identifiers and Other Sensitive Information in Appellate Court Filings.”

March 10, 2014

Lt m. TadF
Robert M. Pachak ~
Appellate Defender

S.C. Commission on Indigent Defense
Division of Appellate Defense

1330 Lady Street, Suite 401

Post Office Box 11589

Columbia, South Carolina 29211-1589
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Greenwood County

Frank R. Addy, Circuit Court Judge

THE STATE,

RESPONDENT,

MAUNWELL J. ERVIN,

APPELLANT

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the Anders Brief of
Appellant and Designation of Matter in the above referenced case has been served upon Salley W.
Elliott, Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC
29201; and a copy of the Anders Brief of Appellant and Designation of Matter and Record on
Appeal have been served on Maunwell J. Ervin, #356337 at Wateree River Correctional Institution,
PO Box 189, Rembert, SC 29128-0189, this 10th day of March, 2014.

B f.. Tk

Robert M. Pachak
Appellate Defender

YELAE LR T

ATTORNEY FOR APPELLANT
SUBSCRIBED AND SWORN TO before me

is 10th day of March, 2914.
%&Q&(m YC"'@ LS)

Notary Public for SowH Carolina
My Commission Expires: July 24, 2022 .
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ATTQ
The South (!]Zarulma Court of prfaj%aj 5 ERALS

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK : COLUMBIA, SOUTH CAROLINA 29211

. 1015 SUMTER STREET
V. CLAIRE ALLEN _ COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK . TELEPHONE: (803) 734-1890
' FAX: (803) 734-1839
www.sccourts.org

Lt

December 12, 2014

The Honorable Angela M. Woodhurst
528 Monument St Rm 114
Greenwood SC 29646-2634

REMITTITUR

Re: The State v. Maunwell J. Ervin
Lower Court Case No. 2011GS2400783, 2011GS2400784, 2013GS2400293

Appellate Case No. 2013-001656

Dear Clerk of Court:

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed.

Very truly yours, |
CLERK
Enclosure

cc:  Maunwell J. Ervin, 356337
Salley W. Elliott, Esquire
Alan McCrory Wilson, Esquire
Robert M. Pachak, Esquire
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,
V.
Maunwell J. Ervin, Appellant.

Appellate Case No. 2013-001656

Appeal From Greenwood County
Frank R. Addy, Jr., Circuit Court Judge

Unpublished Opinion No. 2014-UP-427
Submitted October 1, 2014 - Filed November 26, 2014

APPEAL DISMISSED

Appellate Defender Robert M. Pachak, of Columbia, for
Appellant.

Attorney General Alan McCrory Wilson and Senior
Assistant Deputy Attorney General Salley W. Elliott,
both of Columbia, for Respondent.
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PER CURIAM: Dismissed after review pursuant to Anders v. California, 386
U.S. 738 (1967). Counsel's motion to be relieved is granted.'

APPEAL DISMISSED.

HUFF, SHORT, and KONDUROS, JJ., concur.

' We decide this case without oral argument pursuant to Rule 215, SCACR.
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Settlement Payment Rights [J Zoning Board (970)
Application (760) [0 Public Service Comm. (990)
Special/Complex /Other [J Confession of Judgment (770) O Employment Security Comm (991)
O Environmental (600) [0 Pharmaceuticals (630) O Petition for Workers
O Automobile Arb. (610) [0  Unfair Trade Practices (640) Compensation Settiement O Other (999)
Approval (780)

O Medical (620) O  Out-of State Depositions (650) [ Other {799)
O Other (699) [(J  Motion to Quash Subpoena in
] Sexual Predator {510) O

A\

an Out-of-County Action (660)
Pre-Suit Discovery (670)
Submitting Party Signature;#/ »% %" Date: é -

Note: Frivolous civil proceedings may be subject to ganctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings§anctions Act, 5.C. Code Ann. §15-36-10 et. seq. .

SCCA /234 (06/2015)
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T
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02 3714

STATE OF SOUTH CAROLINA

COUNTY OF GAEENUWCOCD

'J'S 'GOOMN

MEUNWELL . ERVIN, 356337
Full name and prison number (if any) of Applicant.

APPLICATION FOR

,‘C
'Q\

POST-CONVICTION RELIEF

3015-Cp-24 O] 20

INSTRUCTIONS - READ CAREFULLY

State of South Carolina

S e N N N M s s s s S

In order for this application to receive consideration by the Court, it shall be in writing (legibly

handwritten or typewritten), signed by the applicant and veified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make che to

which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exerse
care to assure that all answers are true and correct.

If the application is takenin forma pauperis it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay théees and costs
of the proceedings. When the application is completedthe original shall be mailed to the Clerk of Court

for the County in which the applicant was convicted.

SETIT it Thand

I Place of detention édATELEE RIVER LeRACLT i
. L (R EFENWS 033 T LN "T'y (ST A
2. Name and location of Court which imposed sentence =7 GENE AL AL SSESionN's
3. Name(s) of co-defendant(s) (if any)
4 ['he indictment number or numbers (1f known) upon which and the offenses for which: -
it T
¢ b Sl o
sentence was imposed: B meS
B o ] ;i';':.};—:"ﬂ
(a) Rel-GS-24- 783 o ESE
SES
(b) &¢li-&S-24-789 =
. . T e Es o
(c) ael3I-&S-2A4-293 G 5 e
i . _C_:__g:
3. ['he date upon which sentence was imposed and the terms of the sentence - B
(a) 292 Jely 2013 201 -~G5-A9-75% s R
2 July 213 AoI-G6s5-29-78Y caas P UG
(b) L Y ¥ :
Révised 3/2003
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2 JuLl-f AoV % RAeid-~LS=a2Y4-L193 J5 DAYS DimE FEavEs

(©
Check whether a finding of guilty was made:

(a) after a plea of guilty

(b)  after a plea of not guilty

(c) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?

vEs

If you answered “yes” to (7), list:

(a) the name of each Court to which you appealed:

i THE SOUFH LAAD N Covt™T oF wupesials

11

iii.
(b) the result in each such Court to which you appealed:

ii.

iii.

(c) the date of each such result:

il

iii.

(d) if known, citations of any written opinion or orders entered pursuant to such

results:

i

il.

iil.

If you answered “no” to (7), state your reasons for not so appealing:

(a)
(b)
(c)

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

Revised 3/2003
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12.

13.
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(a) SEE TTa CMES SHEETTE

(b)
(c)

State concisely and in the same order the facts which support each of the grounds set out

in (10):
(a)
(b)
(c)

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? __ y& ¢

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief?
(c) any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (8)?

(d)  any other petitions, motions or applications in this or any other Court?

If you answered “yes” to any part of (12), list with respect to each petition, motion or
application:

(a) the specific nature thereof:

i RPPEryi

ii.

iii.

iv.
(b)  the name and location of the Court in which each was filed:

Tie SouTh Latalisdm zoul’y OF :’+f/'~":'ﬁs£-.5

il

iii.

iv.

(c) the disposition thereof:

ii.

iii.

Revised 3/2003
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(a) SEE TTa CMES SHEETTE

(b)
(c)

State concisely and in the same order the facts which support each of the grounds set out

in (10):
(a)
(b)
(c)

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? __ y& ¢

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief?
(c) any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (8)?

(d)  any other petitions, motions or applications in this or any other Court?

If you answered “yes” to any part of (12), list with respect to each petition, motion or
application:

(a) the specific nature thereof:

i RPPEryi

ii.

iii.

iv.
(b)  the name and location of the Court in which each was filed:

Tie SouTh Latalisdm zoul’y OF :’+f/'~":'ﬁs£-.5

il

iii.

iv.

(c) the disposition thereof:

ii.

iii.

Revised 3/2003
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) OF THE EIGHTH JUDICIAL CIRCUIT
COUNTY OF GREENWOOD )
) 2015-CP-24-1268
Maunwell Ervin, )
S.C.D.C. No. 356337, )
)
Applicant, )
) RETURN
v. )
)
State of South Carolina, )
)
Respondent. )
)

Respondent, making its Return to the application for post-conviction relief (PCR) filed

December 22, 2015, would respectfully show this Court:
L

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Greenwood County Clerk of Court. Applicant was indicted at the
March 2011 term of the Greenwood County Grand Jury for possession of marijuana with intent
to distribute (2011-GS-24-783) and possession with intent to distribute marijuana within
proximity of a school or park (2011-GS-24-784). He was indicted at the February 2013 term of
the Greenwood County Grand Jury for possession of a controlled substance (2013-GS-24-293).
Applicant was represented by Lauren Taylor, Esquire. On July 23-24, 2013, Applicant
underwent a trial before the Honorable Frank Addy, Jr., and a jury and was subsequently found
guilty. Judge Addy sentenced Applicant to ten years for possession of marijuana with intent to
distribute, five years (consecutive) for possession with intent to distribute marijuana within
proximity of a school or park, and fourteen days imprisonment for possession of a controlled

substance.

Page 1 of 4
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Applicant filed a notice of appeal was an appeal was perfected by the filing of an Anders
brief by Appellate Defender Robert Pachak. In an unpublished opinion, the South Carolina Court

of Appeals dismissed Applicant's appeal. State v. Maunwell Ervin, 2014-UP-427 (filed

November 26, 2014). The Remittitur was sent December 12, 2014.
II.
In his current application for post-conviction relief, Applicant alleges he is being held
unlawfully for the following reasons:

1. Ineffective Assistance of Counsel (see application for specific
grounds)

Any claims not specifically enumerated in the PCR application or amendments will be
opposed by the State at evidentiary hearing. All amendments should be made well in advance of
hearing and should be filed as required by Rule 11, SCRCP(a).

Attached herewith and incorporated herein are the Greenwood County Clerk of Court
records regarding the subject convictions, Applicant's records from the South Carolina
Department of Corrections, and the trial transcript. Respondent reserves the right to amend this
Return upon receipt of any relevant materials.

III.

Respondent contends that Applicant's trial counsel rendered adequate assistance and
provided representation within the range of competence required by attorneys in criminal cases.
In a post-conviction relief proceeding, the applicant bears the burden of proving the allegations

in their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where ineffective

assistance of counsel is alleged as a ground for relief, the applicant must prove that "counsel's

conduct so undermined the proper functioning of the adversarial process that the trial cannot be

Page 2 of 4
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relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668, 104 S.Ct.

2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.
First, the applicant must prove that counsel's performance was deficient. Under this prong,
attorney performance is measured by its reasonableness under professional norms. Id. 300 S.C. at
117, 386 S.E.2d at 625, citing Strickland. The proper measure of performance is whether the
attorney provided representation within the range of competence required in criminal cases. The
courts presume that counsel rendered adequate assistance and made all significant decisions in
the exercise of reasonable professional judgment. Strickland, 466 U.S. 668, 104 S. Ct. 2052. The

applicant must overcome this presumption in order to receive relief. Cherry v. State, 300 S.C.

115, 386 S.E.2d 624 (1989).

Second, counsel's deficient performance must have prejudiced the applicant such that
there is a reasonable probability that, but for counsel's unprofessional errors, the result of the
proceeding would have been different. Id. A reasonable probability is a probability sufficient to

undermine confidence in the outcome of the trial. Johnson v. State, 325 S.C. 182, 480 S.E.2d 733

(1997).

Respondent submits that Applicant cannot satisfy either requirement of the Strickland v.
Washington test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that cannot be conclusively refuted by the record. Respondent requests an
evidentiary hearing to fully resolve this issue. Sharper v. State, 279 S.C. 264, 305 S.E.2d 247

(1983).
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Respondent denies each allegation that is not expressly admitted, qualified or explained.

WHEREFORE, Respondent requests an evidentiary hearing for the purpose of

determining whether the Applicant's counsel was ineffective.

Respectfully submitted,

October 31, 2016

ALAN WILSON
Attorney General

JOHN W. MCINTOSH
Deputy Attorney General

JOHANNA C. VALENZUELA
Senior Assistant Deputy Attorney General

JUSTIN J. HUNTER
Assistant Attorney General

.
By: \QMM i fr IV

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, S.C. 29211

(803) 734-3737
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENWOOD )
)
) 2015-CP-24-1268
)
MAUNWELL ERVIN, #356337, )
)
Applicant, )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
I [ am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that

this is a proper circumstance of service by mail.

3, I have this day served a copy of the Return in the above-captioned matter on the
following person by depositing same in the United States mail, postage prepaid:

Carson M. Henderson, Esquire
The Henderson Law Firm, PC
109B Oak Ave

Greenwood, SC 29646

DATED this 31 day of October, 2016.

Jogtlyn Beker, Liegal Assistant
Fér Respondent
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STATE OF SOUTH CAROLINA

COUNTY OF LAURENS

MAUNWELL JABAAR ERVIN,
Applicant,

vVS.

STATE OF SOUTH CAROLINA,

~— — — — ~— ~— ~—

)
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COMMON PLEAS COURT

Transcript of Record
2015-CP-24-1268
2017-CP-24-0754

Friday, March 2, 2018

POST-CONVICTION RELIEF HEARING

BETEFORE:

The Honorable J. Mark Hayes, II,

A PPEARANCE S:

C. Rauch Wise,

Esqg.

Presiding Judge

Attorney for the Applicant

Justin J. Hunter

Court Reporter:

Transcribed by:

Esqg.
Attorney for the State

Tara Scott

Bobbi Fisher,

RPR, CET
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PROCEZEDTINGS
(Whereupon, the following proceedings commenced as follows:)

MR. HUNTER: Good morning, Your Honor. May it please the
Court.

Your Honor, we have Mr. Maunwell Ervin here this morning.
He has two cases. I believe we'll start first on
2015-CP-24-1268. Your Honor, I'll do my best with the history
here, and certainly Mr. Wise can fill in any gaps that I leave
out.

He was indicted March of 2011 in Greenwood County for
PWID marijuana; PWID marijuana within proximity; trafficking,
cocaine based; trafficking, cocaine based within proximity,
possession of a controlled substance; and possession of a
weapon during the commission of a violent crime.

Your Honor, he initially had a trial in January of 2013,
and I believe it was not guilty on the weapons charge and hung
on the remaining charges. He then had a trial July 23rd
through 24th, 2013, before Judge Addy on marijuana proximity
charge, the crack charge, the proximity charge, and the
controlled substance charge.

So he had a trial while represented by Ms. Lauren Taylor.
Again, that was July of 2013. He was found guilty on the
marijuana charge, the marijuana proximity charge, and the
possession of a controlled substance charge, sentenced to ten

years PWID marijuana and five years consecutive for the
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proximity and time served for a controlled substance.

The trafficking and crack and trafficking/crack in
proximity charge were mistried. From those convictions, he
did file a direct appeal and his brief was filed, which was
dismissed, remittitur sent December 12, 2014.

He filed this action -- make sure I get the dates right,
Your Honor -- December 22nd, 2015. And he did file another
amendment, which has been incorporated into this CP number.

Your Honor -- and just to give an overview on both PCRs
we're going to do today, after filing that PCR application, on
April 11th, 2016, he appeared with Ms. Taylor before Judge
Griffith on the trafficking cocaine and proximity charge. He
pled guilty to the lesser included offense of trafficking and
cocaine, 28 to 100 grams. And the proximity charge was
dismissed. He was sentenced to the minimum of seven years
pursuant to a recommendation, given credit for time served.
He did not file a direct appeal on that.

So, Your Honor, I believe the way we'll proceed, we'll
start with the PCR application that was filed on the trial.
That would be the PWID marijuana, corresponding proximity
charge and a controlled substance charge. Again, he is
present today, represented by Mr. Rauch Wise.

MR. WISE: That's basically correct, Your Honor.

When I call Mr. Ervin, I assume we're going to discuss

both cases because, mainly, his testimony relates to the
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MAUNWELL ERVIN - Direct by Mr. Wise

second PCR because the first one deals with a bunch of legal
issues.

MR. HUNTER: Okay. We can go ahead and proceed with the
second PCR solely if you'd like to.

MR. WISE: Yeah, okay.

MR. HUNTER: And, Your Honor, just for the record, the
second PCR is 2017-CP-24-754.

MR. WISE: Think we can merge those two?

MR. HUNTER: We're -- I want to have the motion to
dismiss on —--

MR. WISE: Okay. Gotcha.

MR. HUNTER: 1Is that the one we're proceeding on right
now?

MR. WISE: Well, we're actually going to do both.

MR. HUNTER: Okay.

THE CLERK: If you'd just raise your right hand, let me
swear you in.

MAUNWELL JABAAR ERVIN,

the witness, after having been duly sworn, was examined and
testified to as follows:

THE CLERK: Just have a seat in the chair and pull the
chair up to the microphone if you would.

DIRECT EXAMINATION

BY MR. WISE:

Q Mr. Ervin, please state your full name and spell your
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MAUNWELL ERVIN - Direct by Mr. Wise

first name.
A Maunwell Jabaar Ervin. M-a-u-n-w-e-1-1.

MR. WISE: And, Your Honor, some of the pleadings, I
think they spell his name M-a-n, and we're going to conform
all of them to the correct spelling.

THE COURT: So M-a-u-n-w-e-1-1.

THE APPLICANT: Yes, sir.

MR. WISE: That's correct. All right.

BY MR. WISE:
Q Mr. Ervin, we're going to jump ahead a little bit and
talk about the second PCR first. You entered a plea in this

case to some trafficking charges in April of 20167

A Yes, sir.

Q Can you move that mic a little closer to you.
A Yes, sir.

Q Perfect, perfect.

All right. And you had been to trial twice before then?
Yes, sir.

And had not been convicted on either trafficking charge?
No, sir.

Been a hung Jjury?

Hung Jjury.

All right. Now, when did you file your first PCR?

I can't ——-— I don't know the —--

© P O P O P O P

All right. I'm going to hand you a document which is
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.
part of a record. If you'd just -- that's the original PCR.
Just give me the date on that.

A 12/16.

Q That's the date you signed it, and the date it was filed
is here in the margin.

A Oh, okay. December 22nd, 2015.

Q December 22nd, 2015, you filed a PCR alleging ineffective

assistance of counsel.

A Yes, sir.
Q Is that correct?
A Yes, sir.
Q And that was relating to which lawyer?
A Lauren Taylor.
Q Lauren Taylor. All right.
Had you had much communication with her after you filed
this PCR?
A No, sir.
Q How did you come to be in Greenwood in April of 20167
A They woke me up one morning and brought me to court and

said I had to go to court.

Q And did you -- were you expecting to be in court?

A No, sir.

Q Had you received any communication that you would be in
court?

A No, sir.
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All right. So you come to Greenwood.

Yes, sir.

And who was there?

No one at first, but when I -- Lauren Taylor was there.
She came later?

Yeah.

o P O P ©O P O

All right. Did you have a discussion with her about the
plea and about the PCR you had filed?

A No. She -- like I said, she knew I had a PCR, but she
told me that we might not go to court because she had a PCR --
I had a PCR but we ain't talked no more about it after that.
Okay. But that was discussed early on?

Yes, sir.

All right. Did you finally enter a plea in this case?
Yes, sir.

And what time of day was that?

About 2:00. Two something.

After lunch?

Yes, sir.

o P 0 P 0O P O P O

Now, at the time -- before you filed your PCR, did you
file a motion to have her relieved as counsel?

A Yes, sir.

Q I believe that was filed on April 30th of 2015. 1Is that
a copy of it?

A Yes, sir.
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MR. WISE: I'd like to move to introduce this evidence.
MR. HUNTER: No objection.
MR. WISE: Showing the State a copy.
THE COURT: Without objection.
(Applicant's Exhibit No. 1 was marked for identification
and received into evidence.)
BY MR. WISE:
Q So you filed that with the clerk of court's office; is
that correct?
A Yes, sir.
Q All right. Do you know if you sent Ms. Taylor a copy of
that motion?
A Oh, yes, sir.
Q All right. So did she ever discuss with you any defenses
you may have to the trafficking charges based on double
jeopardy?
No, sir.
Are you -- have you and I met on this?
Oh, vyes, sir.
And did we meet on May 26 of last year?

Yes, sir.

o P 0O P ©O P

And were you informed at that time of the defense on that
charge?
A Yes, sir.

Q And do you remember the case that I mentioned to you?
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Yeager.

Yeager?

Yes, sir.

And have you read it?

Yes, sir.

o P 0 P 0O P

All right. Were you aware before my meeting with you
that you had a potential double jeopardy argument based upon
the equivalent of the gun charge in the first trial?

No, sir.

You didn't know anything about that?

No, sir.

All right. Now, that was never discussed with you?

No, sir.

o » ©O P ©O P

All right. Do you think that argument, had it been
raised, it had an excellent change of winning?

A Oh, vyes, sir.

Q From bringing the case?

A Yes, sir.

Q All right. And did you file your second PCR within --

well within a year of the time you learned of that?

A Yes, sir.

o And prior to that, you had no knowledge of that?

A No, sir.

Q All right. Let's go back to the first PCR. Most of

those are legal issues.

10
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11

A Mm-hmm.
Q And she represented you in both trials, including the

first one. That was the equivalent of the gun charge?

A Yes, sir.
Q Is that correct?
A Yes, sir.

MR. WISE: Your Honor, I think, as a matter of law, the

issues he raised in the first one are all legal issues that

really no need for him to go into it in any great detail. I
mean, they are what they are. I'm asking his opinion on the
legal issue. I think it's really irrelevant.

MR. HUNTER: I'd agree with that.

THE COURT: All right.

MR. WISE: Answer any questions.

CROSS-EXAMINATION

BY MR. HUNTER:
Q Do you remember that plea hearing with Ms. Taylor?
A Yes, sir.
Q Do you remember that day?
A Yes, sir.
Q Did you ever ask her about this motion to relieve her
that you filed?
A No, I didn't ask her.
Q So did you -- did you ever say, "Why are you still my

attorney?" I mean, did you ever -- did that subject ever come
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12
up, why she was still representing you?
A Yeah. We ask -- she said that -- we talked about it.
She had paperwork with her at the time.
Q She had that motion?
A Yeah, she had it with her.
Q Okay. Did she ever indicate to you --
A So I don't know how they get to them calling her to get
there and all. I don't know.
Q Okay. But did she ever indicate to you that you'd be
having a motion to relieve her as counsel that day?
A No.
Q You never heard a hearing on that issue?
A No.
Q Okay. Now, about that -- I guess about the guilty plea,
you said you never knew at all that you were going to plead
guilty that day?
A No.
Q So you never had any sort of correspondence with
Ms. Taylor about that guilty plea?
A No.
Q And I guess, as a result of this PCR, you understand that

it cancels out that plea and you go back on the original
charge?
A Yes, sir.

Q Okay. Just making sure. That's all I have. Thank you.
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13

THE COURT: Any redirect?

MR. WISE: No redirect. You can come down.

THE COURT: Thank you, sir. Watch your step.

MR. WISE: Give me one second; I thought I had something
right in front of me.

I'd like to call Lauren Taylor.

And, Your Honor, for the record, we are abandoning the
issue 10(e) of our PCR petition.

THE CLERK: If you would just raise your right hand.

LAUREN TAYLOR,

the witness, after having been duly sworn, was examined and
testified to as follows:

THE CLERK: Thank you. Just have a seat in the chair and
move the chair up to the mic.

DIRECT EXAMINATION

BY MR. WISE:

Q All right. Please give us your full name.

A Lauren Marie Taylor.

Q And, Ms. Taylor, you're an attorney in Greenville, South
Carolina-?

A That's correct.

Q And how did you come to represent Mr. Ervin?

A I was appointed to represent Mr. Ervin under the 608 rule
for indigent defense. I applied to be on this list in Laurens

County, and I was assigned his case.
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14
Q Excuse me?
A I applied to be on that list in Laurens County, and I was
assigned his case through the 608.
Q Greenwood County?
A I apologize; yes, Greenwood.
Q Don't feel bad; I tried to file an order in Greenwood in

Laurens earlier this week. All right.

Y'all had a trial -- first trial back at the end of
January?
A That's right.
Q And what happened in that?
A We had several issues at the beginning related to the

search warrant. We had several pre-trial motions. We were
kind of in a unique situation. Back then, the Greenwood
County Courthouse was under construction, so we were actually
moved into the county council room which presented a few
issues as far as the proximity to the jury room, and some of
those issues were raised.

I believe the trial lasted about four days. At the end
of it, we were -- they were hung on all charges except the two

gun charges. They had acquitted him and found him not guilty.

o And what was the gun charge?
A Possession of a weapon during the commission of a violent
crime.

Q And the violent crime being the trafficking?
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15
A Trafficking.
Q And cocaine?
A Correct.
Q And trafficking, I believe, ecstasy?
A FEcstasy. And then also the PWID marijuana.
Q Well, PWID marijuana would be --
A I apologize.
Q Right after that trial, did you receive an email from
Charles Gross about a possible double jeopardy issue?
A I did.
Q All right. And what did that email tell you?
A I'll be honest, I knew I had received it, but I hadn't
reviewed it. He did -- I have seen this this morning. He
passed along a brief, I believe, that Chelsea McNeal and him
had drafted that day. She forwarded it to me. I don't
remember the details of it off the top of my head right now.
Q Let me back up. Did you get that email from Mr. Gross?
A Yes.
Q All right.

MR. WISE: I'd like to introduce this as Applicant's
Exhibit 2.

MR. HUNTER: No objection.

(Applicant's Exhibit No. 2 was marked for identification
and received into evidence.)

BY MR. WISE:
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16
Q Handing you Applicant's Exhibit 2 and in that, you
mention that Mr. Gross mentions about a double jeopardy
argument.
A That's correct.
Q Did you subsequently obtain that brief?
A She had forwarded to me, and that's the only reason I
remember that is because I responded to him saying she
forwarded it to me.
Q Okay. Did that brief make a reference to Yeager v.
United States?
A I believe it did.
Q All right. Did you read Yeager v. United States?
A I did.
Q Did you understand that Yeager v. United States would
preclude a drug trafficking conviction in this case?
A It was my understanding, after talking to a couple other

attorneys, that there certainly was an argument that could
have been made but that the gun charge, specifically in the
way that I questioned the officer that found them -- which I
believe the reason they were acquitted is because they had
serial numbers that were in full tact, hadn't been, you know,
scraped or anything, and the officer admitted on the stand
that they never bothered to run the serial numbers; therefore,
they don't know whose they are or what -- you know, who they

belonged to, possession they were in.
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17

So based on that fact of the guns, it was my opinion that
the double jeopardy wouldn't extend because the basic factual
circumstances were not as similar.

Q But the acquittal of the gun charge was also, was it not,
under Yeager, implicit acquittal of the drug trafficking
charge?

A I did not interpret it that way --

Q You didn't interpret it that way.

A -- at the time, but I think you could.

Q Did you ever discuss with Mr. Ervin the Yeager case?

A I don't recall.

Q Did you ever discuss with him any double -- possible
double jeopardy argument, even if you didn't mention the
Yeager case?

A I'm not sure.

Q Okay. Let's go back. Were you aware that Mr. Ervin
filed a post-conviction relief petition against you in
December of 20157

A Yes, I was. And then I subsequently filed a motion to be

relieved based on that filing of the PCR in April of 2016.

Q Have you got that motion with you?
A I do.

Q April of when?

A 2016. April 7th, I believe.

Q April 7th?
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MR. WISE: 1I'd like to introduce a copy of this as

Applicant's 3.

MR. HUNTER: No objection.
THE COURT: Without objection.

(Applicant's Exhibit 3 was marked for identification and

received into evidence.)

BY MR. WISE:

Q

So you filed your motion on April the -- it's signed on

April the 7th; correct?

A That's correct.

Q And you referred to it as inherent nature of the
conflict.

A I thought that there could be some issues.

Q Which is probably pretty accurate if somebody filed a PCR

against you.

A

Q

Correct.

Were you aware that Mr. Ervin had also filed a motion

about a year earlier asking to be relieved as counsel?

A

Q

A

Q

I don't —— I'm not sure.
Let me —-
More than one?

I'll hand you Applicant's Exhibit 1 and ask you if you

have seen that or recognize it.

A

Q

I do recognize it.

Okay. So you have got a copy of that sometime around the
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time?
A Yes.
Q And I guess that's also another reason you would have

filed a motion to dismiss --
A That's right.
Q -— or to withdraw.

Did you discuss with the Solicitor's Office the fact that
you had this potential conflict because he had filed this
post-conviction relief petition?

A I did, and I was actually just trying to refresh my
memory back there. I remember the reason that I filed the
motion was because the Solicitor had indicated that they were
going to be putting the case up for trial a third time. I
knew that his pending PCR had not yet been heard. I knew
about his motion to be relieved, so I needed one as well.

I cannot remember right now what the disposition of that
was, whether Judge Addy heard me on that. I know that, that
day, like Maunwell testified to, we were there for a long
time, and we were negotiating with the Solicitor for a very
long time and going back, and they were telling us we were
going to have to try the case right then or the next day if we
didn't agree to a plea.

So I don't remember if it was actually heard, but I know
that that was the -- my intent of filing it, was to try to

prolong the trial.
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20

Q You agree, at the plea colloquy, there was no mention of
these conflicts?

A I don't believe that there was.

Q Nobody got on the record and asked Mr. Ervin, "Did you
file a PCR against Ms. Taylor? Do you waive any conflict you

may have?" or anything like that?

A That's correct. I don't think he was -- it was
(indiscernible) .

Q So the State was aware of this conflict?

A They would have had to have been based on my motion.

Q And you said that to --

A To the Solicitor's Office, yes, and Judge Addy.

Q Okay. And nobody put anything on the record about any

conflict or anything?

A Not to my knowledge.

Q All right. Let's go back to the first trial.

A Okay.

Q In that trial, the judge charged the jury -- I thought I

had the page; yeah, I've got the page. Have you got a copy of
the transcript? You got a copy?

A I do, but I don't have the jury charge.

Q Okay. I think that should be on page 285 of the
transcript. You got it?

A What specifically was your question?

Q I'm looking at -- let me get to mine -- line 10 through




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

467

LAUREN TAYLOR - Direct by Mr. Wise

21

12. No, it's not 285. I take that back. It's -- oh, no, 23
through 25. "The defendant's knowledge and possession may be
inferred when the substance is on the property under the
defendant's control."

A Yes.

Q You didn't raise an objection to that?

A I did not.

Q Are you familiar with all -- with two old South Carolina
cases that hold that a charge, making reference to an
inference, is a charge on the facts in violation of Article

1l -- excuse me, Article 5, Section 21 of the Constitution of
the State of South Carolina-?

A I guess I'm not sure exactly what your question is. It
was my understanding that Defendant's knowledge and possession
could be inferred when the substance was found under his
control.

Q Are you aware of -- familiar with Article 5, Section 21
of the Constitution of the State of South Carolina which says

a judge shall not comment on the facts?

A Yes.
Q And are you familiar with a case of Finch v. Atlanta and
C (ph) Airline Railroad -- and it's an old case, 1907 -- that

holds that such an inference charge is improper?
A I don't believe I'm familiar with that one.

Q Okay. Also on page 288, lines 10 through 12, and it says
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the defendant's -- again, it says, "The defendant's knowledge
and possession may be inferred when the substance is found on
the property under his control." And, you know, there's no
objection to that.

A I didn't. I believe that I guess the way I remedied this
in part at least was to get the, mere presence charges added
in. I did ask Judge Addy to instruct on those.

Q Right. And you'll agree that that charge kind of is --
buts head with the mere presence charge.

A It certainly did, and I think, at this point, my strategy
along the way had been to kind of -- there was another person
that was living in the home at the same time that the incident
happened, and throughout the trial, I felt I had really done a
pretty strong job of not quite assessing third-party guilt but
pointing to the strong possibility that these drugs would be
in the possession of someone else.

And then once we got down to the part of jury charges, it
was my opinion at that time that I may lose some credibility
with them if I proceeded with that. More so, like, the whole
time I have been saying this is not his, this is not his, but
then I would switch and say, Okay, well, if it is, maybe it's
just this part that's his. So I guess that was a strategy on
my part.

Q Now, Mr. Ervin was convicted of possession with intent to

distribute marijuana.
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A Yes.
Q And possession with intent to distribute marijuana within
proximity to the school.
A Yes.
Q And Judge Addy ran these two sentences consecutively.
A Yes.
Q All right. Did you raise a double jeopardy argument to
Judge Addy about that?
A I did not.
Q Had you ever done an analysis under Blockburger of
whether or not possession with intent to distribute is a
separate crime from possession with intent -- excuse me,
possession with intent to distribute within proximity is not
double jeopardy with a charge of possession with intent.
A I guess -- what's the question again? I'm sorry.
Q Are you familiar with Blockburger?
A Yes, I was.
Q All right. Do you think that those two pass a
Blockburger analysis?
A At that time, I did, vyes.
Q Hmm?
A At that time, I did, yes. I believe there's some new law
that is emerging on this issue.
Q Okay. Do you think Blockburger today would be different?

A I can't speak to it in this specific circumstance.
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Q Let me rephrase it. Would your understanding of
Blockburger today be different?

A Probably, yes.

Q Okay. And then no objection raised to that?

A No.

Q Now, in several places in this trial, officers testified
to what I would call would be expert opinion. And, first of

all, go to page 84 of the transcript and testimony of Courtney

Smith. And look at line 18. Well, actually, you have to go

back to 15.

A This is on page 847

Q Excuse me?

A Page 8472

Q 84 of the transcript, not the record on appeal.

MR. HUNTER: What lines?

MR. WISE: To actually make sense of it, you have to
start with line 15.

MR. HUNTER: Okay.
BY MR. WISE:
Q Where the Solicitor asks the question, "Tell us what is
in that picture."
A Yes.
Q All right? And then he comes down and says, "How is that
significant? How does that involve drugs at all?"

And he answers by saying, "Those who are dealing
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narcotics use scales to weigh narcotics before selling."
And that's an opinion of this officer; correct?
A It -- yes.

And it's kind of an expert opinion?

A I saw that more as he was speaking in the course of his
job.

Q All right. But it's still an opinion.

A Yes.

Q And he was never qualified as an expert?

A No, he wasn't.

Q All right. Let's go also to page -- page 87, line 21 --

or 19, excuse me. And he says, "That's very interesting
looking crack cocaine. Can you tell us how that's packaged
and set up there?"

And he answered by saying, "We refer to it as a cookie.
Crack cookie. A crack cocaine cookie. Also on the top, you
see some of it is broken into little pieces. Normally, we see
it like that when it's ready for distribution."

But, again, that's an opinion?
Correct.
And he was not qualified as an expert?

No, he wasn't.

© P ©O P

All right. Let's go to 94. Excuse me. 92 of the
transcript. And we're going to look at line 14, and it

actually continues on to page 93.
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And he asks the question, "All these types of drugs we
have talked about, is it common for just a drug addict or a
user to have this much drugs?"

And he said, "No, sir."

Again, that's an opinion by this officer, isn't it?
A That's correct.
Q And then he asks the question on line 23, "So based upon

your experience and training, what type of person who
possesses these type of drugs in these amounts?"
And he answers, "A narcotics user and dealer. Based on
the pictures, it was ready to sell."
And that was an opinion.
Yes.
He was not qualified as an expert?
No, he wasn't.

And you didn't object to that?

P O P 0O P

I didn't object to it. Again, I thought he was
testifying to his own personal knowledge during the course of
his job.

Q Well, he didn't have personal knowledge that Mr. Ervin
was a dealer.

A No. He was speaking to generalities.

Q He was just giving an opinion about what people who have
drugs like Mr. Ervin do; correct?

A Correct.
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Q Let's look at 94, line 7 through 25. Excuse me. And he
says, "If you're a drug dealer, based on your experience and
training, could you get away with not having a set of scales?"
And he says, "No, sir."
Is that correct?
A Yes.
Q Again, that's an opinion of -- his opinion of what a drug

dealer does?

A Yes.

Q And there was no objection to that opinion?

A No, there was not.

Q All right. And then, of course, line 12, he has an

answer that says, "Narcotics users and drug dealers, as I
said, have scales, as I said, to, once they're ready to
package and sell, they weigh the narcotics for the amount for
distribution, the correct money to be exchanged."

And that, again, is an opinion?

A Yes.

Q To which no objection was raised.

A No objection was raised.

Q All right. And let's go to the testimony of Thayer (ph)
Archer on page 141. ©No -- yeah, 141, line 21. And he says --

question from I believe Mr. Taylor in this case, "What is
inside State's 247?"

And the answer was, "Digital scales used for weighing
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narcotics."

And then the question is asked, "Based on your training
and experience as a narcotics officer, do those who traffic
and deal in narcotics use digital scales?"

And he answered, "Yes."

Is that correct?

A That's correct.

Q All right. And Mr. Archer was also not qualified as an
expert?

A That's correct.

Q He was —-- on the scene gathering evidence.

A He was the initial responding officer, I believe.

Q And there's no objection to that opinion or testimony?

A No.

Q Let's go to 171, line 7. All right? And this is a SLED

chemist, who was qualified as an expert in analyzing drugs?
A Right.
Q But that was the only thing she was qualified for; is

that correct?

A That's correct.
Q All right. And then the question was, "I'm going to show
you what's in evidence as State's 24. Based upon your

training and experience, do you recognize what's in the bag?"
"Yes, sir. It's a digital scale."

And then further down, "Based on your training and
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experience, those who are involved in the sale of narcotics
use these?"

The answer was, "Yes, sir."

And you'll agree that was beyond what she was qualified

for as an expert?

A At this point, yes, I'd agree.

Q Okay. And let's go to 218. Mr. Jarvis (ph) Reeder?

A It is.

Q All right. Line 25. And, again, he's going, "I'm going

to show you Exhibit 24 that's already into evidence. What is
that?"

And he says, "Digital scales."

And then the question is, "What's the significance of
finding these in the house?"

And Mr. Reeder answered, "They're going to distribute
illegal drugs, weigh them out, and then people buy them."

And Mr. Reeder was not qualified as an expert?

A No, he was not.

Q All right. And that's, again, an opinion that he
rendered?

A Yes.

Q Not an observation he made?

A That's correct.

Q All right. Now, let's go to 245 when Courtney Smith was
recalled.
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MR. HUNTER: I'm sorry. What page?

MR. WISE: Page 245.
BY MR. WISE:
Q Line 1 through 10. And the gquestion was —-- this was
about a statement that allegedly Mr. Ervin made. And
basically -- and correct me if I'm wrong -- but basically the
statement was, he said that drugs don't belong to the other
guy.
A Yeah, something along the lines of "Everything's mine.
Don't worry about him."
Q Well, he didn't say it was his, did he? He just said it

doesn't belong to that guy.

A I'm not sure.

Q Okay. I think you cross-examined him on that.

A This was also brought up outside of the jury.

Q All right. He said -- the answer to the question was,

"He made the statement that Mr. Bush, who was in the residence
as well, did not have anything to do with items found in the
home." All right?

And then he asked -- this gquestion was asked: "Based on
your training and experience and being in that location and
hearing him say that, how did you take it?"

And he answered, "I took it as an admission of guilt,
that he was taking responsibility for things that were found

inside the home."
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So he -- and there was no objection to that.

That's line —-

A Was I asking those questions?
No -- excuse me, it's cross.
A I thought so. I know this is complicated because the

Solicitor was Mr. Taylor and I'm Mrs. Taylor.
Q And it did cause some confusion, I'll agree.

So you asked him how you took it, and you got an opinion

answer of, "He took it as an admission of guilt." Correct?
A Correct.
Q Do you remember what the purpose was of asking this

officer how he took that? Because it seems pretty common
sensical that the answer was not going to be favorable.

A I think I was -- I think when you read further down into
the transcript, I'm trying to get at the fact that -- like you
just previously stated. He didn't say, "Bennett (ph) Bush
doesn't have anything to do with this. These are my drugs."
He wasn't explicit or "I know whose drugs these are." It
wasn't a statement.

Q All right. ©Now, also, in the closing argument of

Mr. Stonehoe (ph), let's look at the transcript on page 256.
All right. Line 17 through 19. And Mr. Stonehoe (ph) argues
to the jury, "But I'm proud to be their Solicitor" -- and
"their" he means the officers involved in this case -- "I'm

proud to be their Solicitor and the job that they're doing
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here and the job that they did in this case," there's no
objection to that?

A No. I didn't object to the closing for several reasons.

One, I had done a pretty good job of discrediting his officers
on that stand, and I feel like he made that statement solely
to try to get some sort of rehabilitation back from what they
had lost through my cross. And, second, objecting in a
closing argument I think sometimes has a negative effect with
both the judge and the jury. So I almost thought making that
statement was him even further repudiating that they weren't
acting as they should to the standard.

Q I'm not going to disagree with the comments you made

about discrediting the officers, but did you ever consider

that to be actually bolster -- improper bolstering by the
Solicitor of what the -- basically saying these officers -- I
know these officers are good officers, I'm proud of them -- as

improper bolstering?

A I didn't at the time. I can see how you could view it
that way now in hindsight.

Q Give me one moment.

Do you recall who you talked to in the Solicitor's Office
about your motion to withdraw on the basis that he had filed a
post-conviction relief petition?

A I think it was Brian Maroney. I know that he was the

Solicitor we were negotiating with the day that Maunwell
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entered in the last plea, but I also think he maybe was a
little bit new to Greenwood at that time. So I'm not sure if
it was Aaron Taylor. I know he left right around then. It
was either Aaron Taylor or Brian Maroney.
Q And at the time this case was tried, you had been out of
law school how long?
A I was sworn in in May of 2012, so it was about four
months.
Q About four months.
A That's correct.
Q Thank you very much.
MR. HUNTER: Just a few things.
CROSS-EXAMINATION
BY MR. HUNTER:
Q And we'll start with that plea. So when you arrived at
the courthouse -- and, again, this is the not guilty plea, the
second guilty plea -- or second proceeding, first guilty plea.
A Third proceeding.
Q Third proceeding. Third total proceeding. The first

time, it was a guilty plea.

Did you have any conversations with Mr. Ervin before that
day on what y'all would be doing that day?
A No. We tried the case twice. We had lengthy talks about
strategy, and, you know, we would essentially -- if we tried

it, we'd be trying the exact same case again.
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Q So I guess what I'm getting at, was he -- from your
conversations with him, do you believe he understood what he
was going to be doing there that day? Trial? Plea? Motion?
A Yeah, I believe he understood that the motions could be
heard if we were relieved or if I was relieved, then the trial
would not go forward. He would have an alternative counsel
appointed. If that was denied, we would go forward and he
would either have to plea or they would begin with the Jjury
selection.

Q Okay. So -- and I believe the record reflects, in

negotiating this plea, the proximity charge was dismissed;

correct?
A That's correct.
Q And then the trafficking charge was lowered to lesser

included, 28 to 100; is that correct?

A That's correct.

Q And is that all during -- based on your negotiations with
the Solicitor's Office?

A Absolutely. We negotiated back and forth for over three

and a half hours.

Q That day, prior to the plea?
A Yes.
Q And during that whole time, are you relaying this

information to Mr. Ervin?

A Oh, yeah. Maunwell and I were in a room together. I
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think the only time we weren't together was when they brought
him McDonald's. I think we -- I was going from him to Brian
and back and forth, so we definitely had plenty of
communication that day.

Q Okay. And, again, during this whole time you're going
back and forth, is there ever any discussion between y'all to
"we shouldn't be doing this because we both want each other
relieved" or want your representation relieved?

A No. Maunwell's questions were, you know, the same as
how -- how were we to try this case a third time. You know,
and I was explaining that, every time you try a case against
the State, they plug the holes up and it gets a little bit
harder for the defense. And that was what basically we were
weighing is, you know, the third time at the same trial or if
we could negotiate something that he could live with.

Q And this plea essentially reduces exposure from mandatory

25 years to the minimum seven; correct?

A Yes.

Q The minimum of the lesser included.

A That's right.

Q And also dismissing the proximity charge. If you recall,

was he at all concerned with how that plea hearing ended up?
A What do you mean?
Q During the plea hearing, the judge asked, "Are you

satisfied with your representation?" 1I'll represent to you he
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says yes.
A Yes.
Q Do you recall anything during that plea hearing or
afterwards that would give you reason to believe he was
concerned with that plea?
A No. I mean, it was certainly a long -- like, before the
plea happened, he was going back and forth many times. I
mean, we were —-- it was absolutely possible that I could try
that case for a third time that day. We were going back and
forth as to whether he would accept it or not.

After the plea, no, he didn't -- he didn't mention it to
me in the least, that I can recall.

MR. HUNTER: Court's indulgence one second.
BY MR. HUNTER:
Q Okay. So this double jeopardy issue that was brought up
about the acquittal on the gun charge and the, I guess,
resulting trafficking charge, you said you talked to some
other attorneys. Can you just explain your thought process on
the double jeopardy issues?
A Yeah. Well, obviously, it's noted that I had only been a
lawyer for about four months at this time. Jack Swerling was
a mentor of mine. I had discussed at length with him this
case, especially the outcome of the second trial of going
forward with an 1ll-person jury. And we certainly talked about

that issue.
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I don't remember exactly why, I guess, other than the
fact that I reasoned with myself that the guns weren't in the
exact same or similar fashion, or common elements I guess
would be the right term in the case, as the drugs.

Q And just in your criminal experience, can you traffic
drugs without using a gun?

A Oh, absolutely.

Q Okay. Now, I just wanted to be clear on one thing. You

knew that he filed a PCR against you before that plea;

correct?

A Yes.

Q As far as that plea is concerned, are you aware of any --
any way —-- positive, negative -- any way that that PCR

affected your representation on that plea-?
A It affected -- his filing a PCR affected my

representation for the plea?

Q Yes.

A It didn't affect me at all.

Q What do you mean by that?

A I mean, I like Maunwell a lot. I worked really hard on

his case. You know, it didn't affect my ability to represent
him. I have no ill will or harm towards him based on him
filing a PCR against me.

Q Okay. So it didn't -- it didn't prevent you from getting

the best outcome you thought you could?
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A Absolutely not.

Q Okay. All right. I'm just going to go through the
allegations as Mr. Wise did. When he went over page 285, line
23 through 25, I guess where the judge instructs the jury "the
defendant's knowledge and possession may be inferred when a
substance is found on property under his control,”™ do you

remember that jury charge?

A Can you give me the lines?

Q I believe it was lines 23 through 25 on page 285.
A Yes.

Q Okay. And that's just a finding -- that's just a

permissive inference on constructive possession; correct?

A Correct.
Q Is that how you see it?
And are you aware -- I believe some other case law is

discussed earlier. Are you aware of the case, State v. Adams?

A Yes.
Q And what does that case say?
A That case basically delineates that the proper charge on

constructive possession is to instruct the jury that the
defendant's knowledge and possession may be inferred if the
substance was found on the premises under his control.

Q So given that case law, do you believe that the judge's
charge was in accordance with the law?

A I do.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LAUREN TAYLOR - Cross by Mr. Hunter ‘li;ES

39
Q So based on that, did you see any reason to object?
A No.
Q Okay. And let me ask -- this is page 285. Can you go to
page 286, lines 1 through 3. Can you just read that for me.
A "Part of this inference is simply an evidentiary fact to

be taken into consideration by you, along with other evidence
in this case, and can be given the weight you decide it should
have."
Q Okay. So given that, along with the constructive
possession inference, did you see any reason to object?
A No.
Q Okay. And moving on to the next allegation, this, I
believe, is page 288, lines 10 through 12. And it starts
with, "The defendant's knowledge and possession may be
inferred when a substance is found on the property under his
control."

I guess what's your -- just, in general, what is that
sentence saying?
A It's saying that he has constructive possession, I guess,

or that the constructive possession would be appropriate if

it's under -- if it's found under a dominion of control.
Q And how would you define "constructive possession"?
A Basically I'd say 1f it's in the custody, it's on the

person, or if it's in the house where he is, you know, a

tenant or a homeowner, he has the ability to, you know, come
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and go, I guess —-- off the top of my head.
Q So was that charge just simply defining what constructive
possession is?
A Yes.
Q And based on that, do you see any reason why you should

object to that?

A No.

Q And are you aware of the case of State v. Heath?

A I'm not sure.

Q This is -- just for the record, this is 370 S.C. 326.

It's a 2006 case. And, essentially, it holds, "In order to
prove constructive possession, the State must show a defendant
had dominion and control or the right to exercise dominion and
control over the illegal substance."

Based on that case, would you see any reason to object to
that charge?
A No.
Q Okay. Now, as far as the next allegation of possible
double jeopardy between the PWID marijuana and corresponding
proximity charge, had you done cases before where you had drug
charges and corresponding proximity charges?
A Nope.
Q You had never done that. Okay.

Had you done research on that before this trial?

A Yeah, in preparation for it.
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Q And did you believe that those two could not be -- you
could not be sentenced on both?
A I think there's, like, some distinction case law.

There's certainly one standing that's the same set of facts or

circumstances. In this case, I'm not sure.

Q And are you —-- have you ever read the proximity statute?
A Yes.

Q Okay. And I realize you don't have it in front of you
but --

A I don't.

Q Are you aware that the statute begins with "It is a

separate criminal offense"?

A Yes.

Q Okay.

A I believe it used to say it was unlawful, too.

Q And so what's your interpretation of that change?

A That it's separate. So the facts would have to be
separate.

Q Okay. And do you see there being a double jeopardy issue
based on the fact that it starts -- that it was changed to "is

a separate offense" rather than "it is unlawful"?

A No, not at this point.

Q Okay. And have you read the case, State v. Brown?
That's 319 S.C. 400, 1995.

A Yes.
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Q You have?
A Yes.
Q What does that case say as it relates to this issue?
A I believe it deals with the proximity issue and that -- I

have it in front of me, if you can give me one second.
Basically, it's saying that Mr. Brown's cumulative sense,
like, he couldn't be convicted of both possession with intent
to distribute and possession with proximity. It would have to
be one or the other.
Q Where do you see that?
A I'm just summarizing. I'm on one portion of it. "Sandy
Brown's cumulative sentence for possession with intent to
distribute crack cocaine cannot stand if it results from the
same act which constituted the crime of distribution.”
Apologize, not proximity.
Q I'm sorry? Could you read that again?
A It is towards the -- "Therefore, Sandy Brown's cumulative
sentence for possession with intent to distribute crack
cocaine cannot stand if it results from the same act which
constituted the crime of distribution."
Q Okay. But those aren't talking about proximity; correct?
A Oh, I apologize. No, I'm sorry.
MR. HUNTER: Your Honor, I'm looking at the end of this
case on essentially page 4 of 8 of this opinion, starting

with -- it says, "We wish to emphasize that there is no
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prohibition against the contemporaneous prosecution by the
State for the possession with intent to distribute and
distribution of crack and related school charges where, like,
in this case, they arise out of the same conduct.”

Have you read that part, Ms. Taylor?

A To an extent, yes.

Q Okay. And, basically, what is that saying?

A I mean, 1it's saying exactly that there's no

prohibiting -- like, they're going to allow you to do the same

prosecution for both possession with intent to distribute and
the school charges when they arise out of the same conduct or
same events.

Q Okay. I'm going to go on to the next allegation about
the expert opinion. These officers -- do you believe -- and I
know there were many instances here that were given, but can

you just explain in general why you didn't object to this?

A To —--
Q To -- and don't want to go over every single one again.
A Sure.
Q But -- okay, where they talk about the scales and that

they'd be used for drugs.

A Why I didn't object, I guess to what Mr. Wise referred
to —-
Q Yes, exactly.

A -— 1s that the expert testimony? I didn't object
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because, again, I was trying to temper my objections with what
was going to irritate the jury and the judge, and I believed I
had gotten my point pretty sufficiently across through
cross—examination. In fact, even a lot of the things we
referenced I believe with the scales, I went back through
cross and had him explain that Pyrex is also used for baking,
not just for cooking crack.

But, essentially, I believed it was in the scope of their

normal activities as a police officer or drug investigators.

Q So based on their experience and their investigation?
A Correct.
Q Okay. Now, I'm just going to move on to the closing

argument. I believe that was page 256. And 256, again, as

referenced to earlier, starting on line 17, "I'm proud to be
their Solicitor and the job that they're doing here and the

job they did in this case."

Do you have that in front of you?

A Yes.

Q Can you just read that whole paragraph? I know that's at
the very end. Can you read the --

A Starting at line 127

Q Starting at line 12. 12 through 19.

A "You're going to hear a lot of the facts probably. This

is the last chance that I get to come up here and talk to you.

You're going to get to hear from Ms. Taylor at the end of this
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case, and I'm sure she's going to tell you all of the things
that they did wrong. Are these guys perfect? Absolutely not.
None of us are. But I'm proud to be their Solicitor and the

job they're doing here and the job that they did in this

case."
Q Okay. So in context, what is he saying?
A That I'm about to get up there with my closing and point

out all the things they did wrong.

Q Is that what you did?

A Absolutely.

Q Is that the main part of your case?

A Absolutely.

Q Okay. And just based on that sentence and what your

knowledge of the law is, is that wvouching?

A Is it vouching?
Q What the Solicitor -- bolstering.
A I didn't believe it to be at the time. I could see it

now that he could see it that way.

Q But do you think in that sentence that the Solicitor is
making any sort of personal assurance or personal guarantee
that their testimony -- is he saying in any way, trust me --
A No, I almost think he's saying the opposite, that people
make mistakes and that they made mistakes here and he's proud.
He even says "no one's perfect.”

Q Okay. Is he making any reference in that sentence to
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anything that might be outside of the jury's -- I guess
outside of the testimony? Anything that, you know -- is he

giving any sort of indication that there's something they

don't know? "Trust me, there's something that y'all don't
know." Is he saying that at all?

A I didn't take it that way when I was listening to it.
Q And, again, why wouldn't you object to that?

A I didn't object because I feel like objecting in a

closing is a big deal, and at that point, I had done a really
good job of shaking up their witnesses. I had a great closing
planned, and I didn't think that was necessary.

Q Okay. And, again, your closing -- well, we just hit on
it. Can you just summarize the defense theory, especially in
your closing?

A Sure. Actually, I'd love to read it again; it's been a
while. My case theory was that they -- they botched this
investigation from the very beginning, even when it came to
obtaining a search warrant here. Jarvis Reeder sat outside of
Maunwell's house for two weeks, observing comings and goings.
Never took one single note on anything. Was testifying to
things he remembered as if they were, like, tattooed on his
brain. There were no notes. There was no investigation on
anyone other than Maunwell. They didn't fingerprint anything.
They didn't run serial numbers on the guns. Essentially, I

just painted a picture of a window that got dirtier and
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dirtier and dirtier as the police proceeded with their
investigation. And at the end of it, you couldn't see through
it because they hadn't done their job.
Q That's all I have. Thank you.

THE COURT: Any redirect?

REDIRECT EXAMINATION

BY MR. WISE:
Q Let's go to page 285 of the transcript. And we're going
to get to line 18 in a minute, but let's go back to State wv.
Peak. And State v. Peak basically says they have got to show

dominion and control over the drugs.

A Okay.

Q Do you agree with that?

A Yes. I have that case in front of me.

Q Now, let's look at this charge where the judge says,

"Constructive possession means that the defendant had dominion
and control or the right to exercise dominion and control over
either the crack cocaine or the marijuana itself." And you'll

agree that's a correct statement?

A Correct.

Q All right. But then he adds to it, "Or the property on
which the drugs were found." Right? And that's not in Peak,
is it?

A I'm not certain.

Q All right. So he basically has told the jury that, if
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you exercise dominion and control over the property of where
the drugs are found, he's guilty?

A That's what it seems to infer, yes.

Q And that pretty well makes it mens rea.

A You could make that argument, yes.

Q Okay. Did you write Maunwell about the April hearing or

where the pleas was done and tell him we're going to go either

do a plea or do a trial?

A I don't recall.

Q Do you have your file with you?

A I have the trial binder. It doesn't have all of my
correspondence with him. I mean, I'm not sure.

Q But you'll agree that, after the second trial, as you

sald, there wasn't much communication.

A That's correct.

Q You've been to a trial twice.
A That's right.

Q Thank you.

Did you have any correspondence with Tommy Thomas about

the case? From Lexington.

A I don't recall that.
Q Okay. Now, you'll agree that a person is not qualified
as an expert -- is not allowing to give their opinion about

conclusions from facts?

A Yes.
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Q All right. And the officers, even though they're
investigators, gave a lot of conclusions about the facts.

A They gave conclusions, yeah, using their job, I guess,
and the nature of their capacity.

Q And the sum and substance of their conclusions was they
think Mr. Ervin is a drug dealer because they say drug dealers

have scales, drug dealers break it up like this, and so forth;

correct?
A Yes.
Q And they're not allowed to give their opinion, basically,

on the ultimate issue.

A That's right.

Q Much less when they're not qualified as an expert.
A Yes.

Q Thank you.

MR. HUNTER: Nothing else.

THE COURT: You may step down.

MR. WISE: I'd like to call Mr. Charles Gross.

THE CLERK: Sir, if you'd raise your right hand.

CHARLES GROSS,

the witness, after having been duly sworn, was examined and
testified to as follows:

THE CLERK: Just have a seat in the chair and pull the
chair up to the mic.

DIRECT EXAMINATION
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BY MR. WISE:
Q Mr. Gross, you're an attorney, practicing law in
Greenwood, South Carolina?
A Yes, sir.
Q Do you remember the trial with Mr. Ervin back in 201372
A I was aware that it was going on, and I remember being at

the first trial at the courthouse probably here in recesses,

and I was aware of the outcome but I did not attend any trial,

per se.
Q Were you aware of the basic issues involved in 1it?
A In a very general way. I think I became more aware of,

you know, some of the potential issues involved after the

first mistrial.

Q When he was acquitted of the gun charge?
A Right.
Q And I believe you -- and this is a copy of the email you

sent her on February 1, 20132

A Yes.

Q And did you —-- you make reference --

A Exhibit 2. I'd like for you to identify that for the
record.

Q Thank you.

And you made reference to a brief in there?
A I did.

Q Had you briefed that issue?
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A Not in her case and not in the context of a drug case
with a weapons charge, but I had briefed the double jeopardy
issue following a hung jury on some counts and acquittal on
other counts.

Q Okay. And did she ever contact you about getting any
guidance or anything about that?

A Well, I think what the email reflects and what my
recollection is, I had done that -- my briefing in 20 -- or
before 2012, before I left the public defender's office. I
think it actually went back to about 2009.

And then Chelsea McNeal had had a similar issue in a case
that she was handling in the Fourth Circuit. Again, not the
same set of charges but the same legal concept. And I had
forwarded to her my briefing on that, which she then used in
her case.

And so what this email reflects and what my recollection
is, is that -- was is that I congratulated her on doing a very
good job. "You do have an interesting double jeopardy issue.
Chelsea and I have some stuff on it. I also have some stuff
on your entitlement to a transcript before they try it again.
And I recommend you order that if they don't dismiss."

And then, you know, she thanks for that and indicated
that they forwarded the motion to me. And I took that to mean
that she got that from Chelsea, so...

Q Without going into great detail, can you give us a
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synopsis of why the Yeager case applies to this case?
A The Yeager case deals with the collateral estoppel
component of the double jeopardy clause, and it relies on Ash
v. Swinson, which is a very -- when I say very old, but an
older case dealing with the collateral estoppel component of
the double jeopardy clause.

And the Yeager case, I don't remember the exact charge,
but it was white collar crime that came out of the Enron

scandal, and there was hung juries and acquittals in that

case, and what the U.S. Supreme Court -- and I'm summarizing;
(indiscernible) would speak it better than I would -- is that
he treated the charges -- that they had a verdict that was a

hung jury as a non-entity and look at the evidence presented
or you look at the evidence presented in the trial regarding
the charge or charges where there was an acquittal, and then
the reviewing judge has to search and examine the record to
determine whether or not the jury could have resolved an issue
in the acquitted charges that would then preclude a retrial on
the hung jury charges.

Q In that analysis, does it make any difference what
(indiscernible) you place emphasis upon during the trial?

A I think that -- the way that's question is asked is, you
know, absolutely ambiguous or misleading. I think what it
matters is, is what the record was and what the evidence that

was presented in front of the jury. And then you have to look
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at the -- I guess the facts that would have to be proven to
prove the charge that was acquitted, to prove the elements of
that charge.

And so the argument would be, I think in a situation like
this, 1s that charge for possession of gun during the
commission of a violent crime includes in it the elements of
one or more violent crimes, because the State has to prove
that, plus the possession on the gun during the commission of
that crime.

And so if you look in the record -- and I have not read
the record, but from the testimony earlier, the defense was is
that the drugs was not Mr. Ervin's. So if looking at the
record and there was evidence in the record to support the
conclusion that the drugs weren't Mr. Ervin's and the
possession of the drugs by Mr. Ervin was a fact that had to be
proven to meet the element of the violent crime to then become
an element of the gun charge, that would be the argument.

Q Okay. Thank you very much.

MR. HUNTER: Nothing for this witness.

THE COURT: Thank you. You may step down.

MR. WISE: Then the Applicant rests, Your Honor.

MR. HUNTER: Your Honor, the State does not intend to
call any witnesses; however, for purposes of the record, on
2017-CP-24-754, essentially what we refer to as the second

PCR, the State did make a motion to dismiss. I just want to
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reassert my reasons for the record.

Again, Your Honor, he pled guilty to those two charges,
trafficking -- right, trafficking and cocaine, 28 to 100
grams, second offense. He pled guilty to that charge on April
11th, 2016; thus, a timely application would have to be filed
April 12th, 2017, to be considered timely.

This application on this was filed June 27, 2017, two
months after the one-year statutory period. The State argues
that none of his claims would excuse the statute of
limitations or bypass it. There's no tolling here. We
certainly don't agree with the proposition that he has one
year from when he found out he may have a claim. He clearly
knows the PCR process, evidenced by his filing the first one.

And also, Your Honor, despite the motions filed to
relieve by Ms. Taylor and Mr. Ervin, in this case, he was
facing a mandatory 25 years. She was able to negotiate a
seven-year sentence that a mandatory minimum of lesser
included, dismissing the proximity charge. Your Honor, again,
we would just assert our motion to dismiss based on statute of
limitations.

MR. WISE: I submitted an affidavit on Mr. Ervin's
behalf, but his testimony covered it, so I don't think there's
any need to submit the affidavit in response to it.

I would like to pass up to the Court the copies of

Yeager, Blockburger, and Rucker v. United States on the double






