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THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

APPEAL FROM KERSHAW COUNTY
Court of Common Pleas

The Honorable Jean Hoefer Toal, Acting Circuit Court Judge

Appellate Case No. 2019-001632

In the matter of:
Lemuel Whitaker Boykin, II, deceased.

Rigdon H. Boykin, as sole disinterested Co-Trustee of the Lemuel
Whitaker Boykin, IT Residuary Trusts A and B,.........cccccoeeviiiieiiiiiieeenee, Appellant-Respondent

V.

Mary Deas Wortley, individually, as Co-Trustee of the Lemuel
Whitaker Boykin, II Residuary Trusts A and B, Co-Trustee of the
Lemuel Whitaker Boykin Marital Deduction Trusts A and B, and as
Co-Personal Representative of the Estate of Alice S. Boykin; Alice
B. Belger, individually, as Co-Trustee of the Lemuel Whitaker
Boykin, II Residuary Trusts A and B, and as Co-Personal
Representative of the Estate of Alice S. Boykin; Lemuel Whitaker
Boykin, III; and May Cantey Boykin,

Of whom Mary Deas Wortley and Alice B. Belger are .............cccoueeenee Respondent-Appellants
And
Lemuel Whitaker Boykin, III, and May Cantey Boykin are....................... Respondents.

AMENDED RESPONSE BRIEF OF RESPONDENTS LEMUEL WHITAKER BOYKIN,
IIT AND MAY CANTEY BOYKIN

William S. Tetterton (SC Bar No. 5509)
P.O. Box 530
Camden, South Carolina 29021





Attorney for Respondents Lemuel Whitaker Boykin,
111, and May Cantey Boykin





STATEMENT OF RESPONDENTS

Respondents Lemuel Whitaker Boykin, III, and May Cantey Boykin (‘“Respondents”) file
this brief in support of Appellant-Respondent Rigdon H. Boykin (“Rigdon”) in this appeal.
Respondents further adopt the arguments of Rigdon as set forth in his Amended Initial Brief and
Response Brief.

As detailed in Rigdon’s briefs, Respondents are two of the four income beneficiaries of the
Trust but are not now — and have never been — trustees of the Trust. Further, Respondents do not
have children who stand to inherit the remaining assets of the Trust after the deaths of the income
beneficiaries. These facts have led to an inherent conflict of interest in administration of the Trust,
as Respondents’ two siblings, Wortley and Belger, have children that will inherit the remaining
assets.

Rigdon’s actions as a trustee prior to the litigation and his ultimate litigation posture were
taken with this conflict in mind and were aimed at ensuring that Respondents were treated fairly
in the administration of the Trust and in distributions from it. Respondents intervened in the
litigation below and throughout that litigation supported Rigdon’s position. Respondents remain
concerned that the underlying conflicts that led to this case have not fully and finally been resolved
by the actions of the trial court, and for that reason Respondents support Rigdon’s argument in his
Amended Initial Brief that the best long-term solution for the Trust would be for this Court to split
the Trust in two and/or appoint independent trustees to replace Wortley and Belger. Such a
solution would indeed be a helpful step towards the family reconciliation that all hope will occur
here.

Respondents also dispute the arguments of Wortley and Belger attacking Respondents’ fee

award. As should be obvious from the arguments of all Parties, the matter below was complicated,





“involving nuanced legal issues related to fiduciary management, prudent investment, appropriate
beneficiary distributions, conflicts of interest, powers and duties of trustees, and other matters
made even more challenging by the highly contentious nature of this litigation.” (Final Order at
58) It was necessary for Respondents, as two of the four income beneficiaries, to have a voice and
independent representation in this complicated matter, and Respondents’ counsel provided that
voice and representation ably and effectively. In addition, and as detailed in Rigdon’s briefs, this
matter was unquestionably beneficial to Trust, as it resulted in “comprehensive, long-term plans
for the management of the Trust’s assets.” (Order Denying Motions to Alter or Amend at 9) Such
a plan would never have been developed by Wortley and Belger had this suit not been brought and
prosecuted through trial.

Respondents respectfully request this honorable Court grant the relief requested in
Rigdon’s Amended Initial brief and affirm the award of fees and costs to their counsel and

Rigdon’s.

Respectfully submitted,

s/William S. Tetterton

William S. Tetterton (S.C. Bar No. 5509)
P.O. Box 530
Camden, South Carolina 29021

Attorney for Respondents Lemuel Whitaker
Boykin, 111, and May Cantey Boykin
Dated: September 9, 2020
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PROOF OF SERVICE

This is to certify that I have this date caused to be served a true and correct copy of the

foregoing Amended Response Brief of Respondents Lemuel Whitaker Boykin, III and May Cantey





Boykin and Proof of Service on counsel of record by depositing the same in the United States Mail,

first class, postage pre-paid, addressed as follows:

James Y. Becker, Esq.

Robert L. Reibold, Esq.

Mary C. Eldridge, Esq.

P.O. Box 1189

Columbia, South Carolina 29211-1889
(803) 779-3080
jbecker@hsblawfirm.com

Attorneys for Respondent-Appellants

Dated: September 9, 2020

Wallace K. Lightsey, Esq.
Wade S. Kolb, III, Esq.
Post Office Box 728
Greenville, SC 29602-0728
(864) 242-8200
wlightsey@wyche.com
wkolb@wyche.com

Attorneys for Appellant-Respondent

s/William S. Tetterton

William S. Tetterton (S.C. Bar No. 5509)
P.O. Box 530
Camden, South Carolina 29021
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MOTION TO ALLOW LATE FILING

Respondents Lemuel Whitaker Boykin, III, and May Cantey Boykin (“Respondents”)
move this Court to allow filing of their amended Response brief, which is being filed

contemporaneously with this Motion.





Respondents filed their initial Response brief on Tuesday, August 18, 2020. By letter dated
September 1, 2020, this Court notified Respondents that they had neglected to include page
numbers in their brief and that this deficiency should be corrected within 10 days. The amended
brief being filed contemporaneously herewith now includes page numbers but is otherwise the
same brief Respondents filed on August 18, 2020.

There is good cause for this Court to excuse Respondents’ late filing, and this Court should
therefore grant this Motion.

First, Respondents filed their brief in accordance with the extended deadlines established
by this Court for the response briefs of both Appellant-Respondent and Respondent-Appellants,
who are the principal parties to this appeal. By order dated July 17, 2020, this Court gave those
parties until August 18, 2020, to file their response briefs. Respondents were simply acting
consistently with the extensions and briefing deadlines granted to the other parties.

Second, given that Respondents adopt in their brief the arguments of Appellant-
Respondent in both his initial brief and response brief, it was both necessary and appropriate that
Respondents wait until Appellant-Respondent’s initial brief and response brief were finalized and
his primary arguments formulated.

Third, there is no prejudice to the other parties in allowing this late filing. Appellant-
Respondent and Respondent-Appellants — to whatever extent necessary — have ample time to
consider Respondents’ brief and reply to the same, the replies of those parties not being due until
September 28, 2020, as provided in this Court’s recent order granting an extension on the principal
parties’ reply brief deadlines.

Fourth, Respondents’ brief totals only two pages, and merely sets out the basic position of

Respondents, which, as already indicated, allies with that of Appellant-Respondent Rigdon H.





Boykin. As explained in greater detail in Respondents’ brief, Respondents are two of the four
income beneficiaries of the Trust at the center of this litigation. Respondents’ fundamental position
that the administration of the Trust is beset with a conflict of interest that the court below failed to
address by either splitting the Trust or replacing Respondent-Appellants Wortley and Belger with
independent trustees deserves to be heard and considered. In addition, Respondent-Appellants
have challenged in their appeal the fee award made to Respondents’ counsel, thus giving
Respondents a financial stake in the outcome of this appeal, and making Respondents’
participation all the more appropriate and important.

Prior to filing this Motion, Respondents consulted with counsel for Appellant-Respondent,
who consent to the relief requested in this motion, and with counsel for Respondent-Appellants,
who also consent to the relief requested in this Motion.

Respondents respectfully request this Court grant this Motion and allow Respondents’

voice to be heard in this appeal.

Respectfully submitted,

s/William S. Tetterton

William S. Tetterton (S.C. Bar No.5509)
P.O. Box 530

Camden, South Carolina 29021

Attorney for Respondents Lemuel Whitaker
Boykin, 111, and May Cantey Boykin

Dated: September 9, 2020
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