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See Carolina First bank vs BADD, LLC 2012 "Generally, the relevant question in determining the right to
trial by jury Is whether an action is legal or equitable; there is no right to trial by jury for equitable
actions.” Lester v. Dawson, 327 5.C. 263, 267, 431 S.E.2d 240, 242 (1997). "A mortgage foreclosure is an
action in equity.” U.S. Bank Trust Nat'l Ass'n v. Bell, 385 5.C. 364, 373, 634 5. E.2d 199, 204 {Ct. App.

© 2009} (internal quotation marks omitted). However, “[ijtis well settled that a guarantor's liability is an
independent contractual obiigation.” TranSouth Fin. Corp. v. Cochran, 324 5.C. 290, 205, 478 S.E.2d 63,
65 (Ct. App. 1996). Accordingly, a claim to recover on a guaranty agreement is one at law, even if the
plaintiff seeks a deficiency judgment resulting from the foreclosure of real property. See S. Bank & Trust
Co. v. Harley, 295 5.C. 423, 424, 368 5.E.2d 908, 909 (1988) (noting that a plaintiffs case seeking a
deficiency judgment on a guaranty agreement after the foreclosure of real propertles "was a law case");
see also Johnson v. $.C. Nat'l Bank, 292 5.C. 54, 53, 354 S.E.2d 895, 896 (1987) (classifying a party's
counterclaim for damages under a guaranty agreement as a “legal counterclaim”), "When a complaint
raises both legal and equitable issues and rights, the legal issues are determined by a jury while
equitable issues are for the judge." JASDIP Praps. SC, LLC v. Estate of Richardson, 395 5.C. 633, 639, 720
$.E.2d 485, 488 (Ct. App. 2011).

"A mortgage foreclosure is an action in equity." Wachovia Bank, Nat. Ass'n v. Blackburn, 407 5.C. 321,
328, 755 S.E.2d 437, 440 (2014) {quoting Hayne Fed. Credit Union v. Bailey, 327 5.C. 242, 248, 489 5.E.2d
472, 475 (1997)). "In an appeal from an action in equity tried by a judge, appellate courts may find facts
in accordance with their own views of the preponderance of the evidence." 1d. at 328, 755 5.E.2d at
441. "However, '[wihether a party is entitied to a jury trial is a question of law." Id. (alteration by court)

(quoting Verenes v. Alvanos, 387 3.C. 11, 15, 690 5.E.2d 771, 772 (2010)). "Appellate courts may decide
guestions of law with no particular deference to the circuit court's findings.” id.. see Snow v. Smith, 416
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S.0.72, 85, 784 5.E.2d 242, 248 (Ct. App. 2016) ("[A] reviewing court is free to decide questions of law
with no particular deference to the [master).").

Natice: Keéls v. Pierce, 315 $.C. 339, 342, 433 $.£.2d 902, 904 (Ct. App. 1993). "In the absence of an
express agreement or consent, a waiver of the right to a jury trial will not be presumed.” id.

The master has no power or authority except that which s given to him by the order of reference. See
Rule 53(c), SCRCP ("[TIhe order of reference to the master may specify or imit his powers and may
direct him ... to do or perform a particular act...."); Bonney v. Granger, 292 5.C. 308, 356 5.F.2d

138 (Ct.App.1987) (a master has the same powers as a circuit judge unless the order of reference
specifies or limits his powers); 76 C.1.S. References § 76 {1952) (a referee has no powers except those
conferred by the order of reference).

Notice Citing: TRYON FED. SAVINGS LOAN VS. PHLEPS “A master may enter a final judgment without
further order of the court if either the parties consent in writing, or the order of reference 50 provides.
Rule 53(e)(1), 5.C.R. Civ. P. Although the order may be appropriate, It is fundamental that no judgment
or order affecting the rights of a party to the cause shall be made or rendered without notice to the
party whose rights are affected. Insurance Co. of North America v, Hyatt, 290 5.C. 159, 348 5.E.2d

532 (1986). if the judgment or order is taken without notice, the absent party may rightly ignore it and
assume that no court will enforce it against his person. Insuronce Co. of North America v.

Hyatt, supra [citing Koester v. Citizens' Publighing Co.. 154 5.C. 154, 151 3.£. 452 {1930)).

Note: § Nehemiah Bryant, Appellant never received notice of Order of Reference or seen evidence of it
Filed in this Case. There is no proof of my consent to Master IN Equity waving my rights to a Jury trial
further because | was not served 1 was not properly Noticed which is in fact what caused multiple
irregulars in this case one being fack of personal Jurisdiction.

1. Supporting or opposing affidavits “must be made on personal knowledge, set out facts that
would be admissible in evidence, and show that the affiant is competent to testify to the
matters stated.” Fed. R. Civ. P. 56(e){1). A party who submits evidence in the form of affidavits
must do so in the proper, authenticated form. Even at a preliminary stage of trial, courts should
not permit admission of documents that do not strictly comply with procedural rules. It is
imperative that a party’s sworn submission be sufficient in execution and substance, as well as
consistent with prior assertions, to ensure the integrity of the process. Accordingly, practitioners

should reexamine their affidavit forms and consider

whether they are in compliance with the applicable rules and case law as to form. Practitioners also
should examine opposing counse!’s submissions and move to strike any that do not meet the clear
standards set forth for admissible affidavits and sworn statements.

The mere signing of a statement in the presence of a notary, or a notary’s placement of an
“acknowledgment” on a statement, does not constitute a sworn statement or affidavit. In Orsiv,
Kirkwood, 999 F.2d 86, 91 (4th Cir. 1993), the plaintiff argued that courts should be “lenient” in
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accepting documents at the summary judgment stage, “as long as they are ‘probative,’ or at
‘least ‘evidence of evidence’ that could later be introduced at trial.”

2. 1 Nehemiah Bryant, Appeliant submit this Memorandurn of Law Supersedeas Bond_and

established Law Points and SCRP Rule 53 Master IN Equity (b) References. in an action where

" the parties consent, in a default case, or an action for foreclosure, some or all of the causes of
action in a case may be referred to a master or special referee by order of a tircuit judge or the
clerk of court. In all other actions, the circuit court may, upon application of any party or upon
jts own motion, direct a reference of some or all of the causes of action in a case. Any party may
request a jury pursuant to Rule 38 on any or all issues triable of right by a jury and, upon the
filing of a jury demand, the matter shail be returned to the circuit court. A case shall not be
referred to a master or special referee for the purpose of making a report to the circuit court.
The clerk shall promptly provide the master or special referee with a copy of the order of

, réferenne.

(€) Powers, Once referred, the master or special referee shall exercise all power and authority which a
circuit judge sitting without a jury would have in a similar matter.

Notice: Administrative Order (Order No, 2009-05-22-01) applicable to mortgage foreclosure actions
subject to the Home Affordable Modification Program {"HMP") instituted by the United Statas Treasury
Department (“Treasury”).

No foreclosure hearing or foreciosure sale may be held in the foreclosure action until the Mortgagee's
attorney certifies the following:

{a) that the Mortgagor has been served with a notice of the Mortzagors‘ right to foreclosure intervention
for the purpose of seeking a resolution of the foreclosure action by loan madification or other means of
loss mitigation;

(b) that the Mortgagee, or its designated agent, has received and examined all documents and records
required to be submitted by tha Mortgagor to evaluate eligibility for foreclosure intervention;

(¢) that the Mortgagor has been afforded a full and fair opportunity to submit any other information or
data pertaining to the Mortgagots loan or personal circumstances for consideration by the Mortgagee;

(d) that after compietion of the foreclosure intervention process, the Mortgagor does not qualify for
loan modification or ather means of loss mitigation, in accordance with any standards, rules or
guidelines applicable to the mortgage loan, and the parties have been unable to reach any other
agreement concerning the foreclosure process; and,
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(e) that notice of the denial of loan modification or other means of loss mitigation has been served on
the Mortgagor by mailing such notice to all known addresses of the Mortgagor; provided, that such
notice shall also state that the Mortgagor has 30 days from the date of mailing of notice of denial of
relief to file and serve an answer or other response to the Mortgagee's summans and complaint.

If within thirty days after having been served with notice of the Mortgagors rights, the Mortgagor has
failed, refused, or voluntarily elected not to participate In any foreclosure intervention process, the
Mortgagee, through its attorney, shall certify that fact to the Court, and the foreclosure action may
proceed.

A. Definitions:
For the purposes of this administrative order, the following definitions shall apply-

(1) "Mortgagor’ shall include every owner, mortgagor, and debtor under the note and mortgage at issue.

{2) "Mortgagee” shall include the owner and holder of the note and mortgage, any party acting on
behalf of the owner and holder of the note and mortgage for the purpose of receiving payments, dealing
with the mortgagor, or administering the loan evidenced by the note and mortgage, and any party
seeking foreclosure of the subject mortgage, or otherwise acting as the agent of the owner and holder
of the note in connection with the loan or the foreclosure of the note and mortgage, except for the
mortgagee’s attorney.

{3) “Owner-Occupied dwelling” Is defined as mortgaged real property that is the principal residence of
any mortgagor. :

(4) "Court” shall include any judicial officer having jurisdiction over the foreclosure action, including any
Circuit Court Judge, Master-in-Equity or Special Referee,

{5) “Foreclosure intervention” shall include any policy, process or procedure employed by a Mortgagee
for the purpose of seeking a resolution of a foraclosure action by loan modification or other means of
loss mitigation.

"In the civll context, there are three general exceptions to the mootness doctrine.” Curtis v. State, 345
S.C. 557, 568, 549 5.E.2d 591, 596 (2001). "First, an appellate court can take jurisdiction, despite
mootness, if the issue raised is capable of repetition but evading review." |d. "Second, ah appellate
court may decide questions of Imperative and manifest urgency to establish a rule for future conduct in
matters of important public interest.” Id. at 568, 549 S.E.2d at 596. "Finaily, if a decislon by the trial
court may affect future events, or have collateral consequences for the parties, an appeal from that
decision Is not moot, even though the appeiiate court cannot give effective relief In the present case."

id. at 568, 549 5.E.2d at 596
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Citing: Wachesaw Plantation vs' Alexander Case No. 2012-213400 * Our jurisprudence establishes that,
despite the master-in-equity's issuance of a deed, an appellate court may reach the merits of the appeal.
SeeAntrum v. Hartsville Prod. Credit Ass'n, 228 5.C. 201, 89 5.E.2d 376 (1955) (deciding on petition to set
aside form;lpsum sale and declaring deed to purchaser void); Nichols v. Andrews, 157 5.C. 334, 154 S.F.
305 (1930) (deciding appeal from foreclosure and sale of property where deed was issuad and no bond
posted) ; Ex Parte Andrews, 152 5.C. 325, 150 5.E. 313 {1929) {expiaining that purchaser of property was
entitfed to possession of property pending appeal because no bond was posted; remanding the case to
be heard on the merits); Muckenfuss v. Fishbumne, 68 $.C. 41, 46 5.E. 537 (1903) (deciding defendant's
appeal from order to set aside judgment of foreclosure where deed was executed to the purchaser);
Scott v. Scott, 29 5.C. 414, 7 5.E. 811 (1888) (deciding an action to enjoin the foreclosure of a mortgage
for the sale of a mortgaged property after a deed was Issued to plaintiff); Heritage Fed. Sav. & Loan v.
Eagle Lake & Golf Condominiums, 318 5.C. 535, 458 5.E.2d 561 (Ct. App. 1995) (deciding homeowners'
association appeal from foreclosure and sale where a master deed was issued).

1. SECTION 27-37-20. Ejectment procesdings.

Any tenant may be sjected in the following manner, to wit: Upon application by the landiord or
his agent or attorney any magistrate having jurisdiction shall issue a written rule requiring the
tenant forthwith to vacate the premises occupied by him or to show cause why he should not be

ejected hefore the magistrate within ten days after service of a copy of such rule upon the
tenant.

HISTORY: 1962 Code Section 41-102; 1952 Code Section 41-102; 1946 (44) 2584; 1950 (46) 2305.

2. SECTION 27-37-80. Jury trial. Either landlord or tenant may demand trial by jury. In such case a
jury shall be summoned and a jury trial had as in any other civil case. Upon the testimony
offered, under instructions by the magistrate as to the law, the jury shall find for either the
landlord or tenant as in any other civil case

See Meier v. Kornahrens, 102 S.E. 285 (5.C. 1920) Supreme Court of South Carolina Filed: February 23rd,
1920

Precedential $tatus: Precedential the nature of a special proceeding under a statute (section 3581, Civil
Code 1912), which, as uniformly construed by this Court (with the single exception of Apeler's case,
supra, of which more hereafter), givess to either party desiring it the right to a trial de novo by a jury in
the Circuit Court of any issue of fact raised on such appeal, when the question is "will or no will." See the
case next above cited; also, Ex parte Jackson, 67 5.C. 55, 45 5.E. 132, and Briggs v. Caidweli, 93 5.C. 268,
76 5.E. 616. And it is not within the discretion of the Court to refuse either party that mode of trial,
where the appeal involves issues of fact as to the validity of a will, provided, of course, that it he
demanded by the service of notice of motion for such issues, as required by rule 28; for the right of trial
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by jury, as any other civil right, may be waived by the failure to claim it within the time or in the manner
provided by law,

We say this to prevent any erroneous impression or misapprehension from what has been said
hereinbefore with reference to the discretionary power of the Court to grant or refuse mations for the
reference of issues to a jury in equity cases pending in the ariginal jurisdiction thereof and on appeals
thereto from the probate Court which involves issues of fact arising in cases of an equitable nature.

SECTION 27-40-130. Jurisdiction and service of process.

(a) The circuit courts and maglistrate courts of this State shall exercise concurrent jurisdiction over any
landlord with respect to any conduct in this State governed by this chapter or with respect to any ciaim
arising from a transaction subject to this chapter. In addition to any other method provided by rule or by
statute, personal jurisdiction over a landlord may be acquired in a clvil action or proceeding instituted in
the court of common pleas or magistrate court by the service of process in the manner provided by this
section.

{b) #f a landlord is not a resident of this State or is a corporation not authorized to do business in this
State and engaged in any conduct in this State governad by this chapter, or engaged in a transaction
subject to this chapter, he may designate an agent upon whom service of process may be made in this
State. The agent must be a resident of this State or a corporation authorized to do business in this State.
The designation must be in writing and filed with the Secretary of State. If no designation is made and
filed or if process cannot be served in this State upon the designated agent, process may be served upon
the Secretary of State, but service upon him is not effective unless the plaintiff or petitioner forthwith
mails 8 copy of the process and pleading by registered or certified mail requiring a signed receipt to the
defendant or respondent at his last reasonably ascertainable address. An affidavit of compliance with
this section must be filed with the court of the county wherein the action is Instituted on or before the
return day of the process, if any, or within any further time the court allows.

HISTORY: 1986 Act No. 336, Section 1.

RULE 39
TRIAL BY JURY OR BY THE COURT

(a) By Jury. When trial by jury has been demanded as provided in Rule 38, the action shall be designated
upon the calendar and the clerk's filebook as a jury action. The triat of all issues so demanded shall be by
jury, unless {1} the parties or their attorneys of record, by written stipulation filed with the court or by
an oral stipulation made in open court and entered in the record, consent to trial by the court sitting
without a jury or (2) the court upon motion or its own initiative finds that a right of trial by jury of some
or all of thosa issues does not exist.
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(b} By the Court. Issues of law and issues not demanded for trial by jury as provided in Rule 38 shall be
tried by the court or may be referred to a master as provided in Rule 53; but, notwithstanding the failure
of 2 party to demand a jury in an action in which such a demand might have been made of right, the
court in its discretion upon motion may order a trial by jury of any or all issues.

{c) Advisory Jury and Trial by Consent. In all actions not triable of right by a jury the court upon motion
or of its own initiative may try any issue with an advisory jury or the court, with the consent of both
parties may order a trial by jury whose verdict has the same effect as if trial had been a matter of right.

Note:

This Rule 32 is substantially the Federal Rule, Paragraph 39(b) preserves the State practice of reference
to masters of appropriate non-jury cases. The Rule preserves State practice with no real change. Present
Circuit Rule 28, and the substance of Code §§ 15-23-70, 15-27-90, 15-23-60 and 15-33-20 are retalned.

Title 29 - Mortgages and Other Lisns
CHAPTER 3 - MORTGAGES AND DEEDS OF TRUST GENERALLY

29-5-180 Amendment

The court may at any time aliow either party to amend his pleadings as in other civil actions.
29-5-190 Notice to Owner

The court in which the pmmon is entered shal! order notice ta be given to the owner of the bullding or
structure, that he may appear and answer thereto at a certain day in the same term or at the next term,
by serving him with an attested copy of the petition, with the order of the court thereon, fourteen days
at least before the tone assigned for the hearing. And the court shall also order notice of the fiting of the
petition to be given to all other creditors who have a lien of the same kind upon the same estate by
serving them with a copy of the last mentioned order in like manner.

29-5.230 Jury

Every material question of fact arising in the case shall be submitted to a jury, if required by either party

or deemed proper by the court, and the trial shall be had upon a question stated or an issue framed or
otherwise, as the court may order. A jury shali be had before 3 magistrate only as In other civil cases.

29-5-120 Limitations

" Unless a suit for enforcing the Hen is commenced, and notice of pendency of the action is filed, within six
months after the person desiring to avail himseif thereof ceasas to tabor on or furnish labor or material
for such building or structures, the lien shai) be dissolved.

29-5-130 Magistrata’s Court
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When the amount of the claim does not exceed one hundred dollars the lien may be enforced by a
petition to a magistrate. And such magistrate shall have like power and authority within his jurisdiction
as herein conferred upon the court of common pleas, with like rights of appeal to the parties as exist in
other civil cases.

It is_not the duty of the court to be refigious and mediate falth/Fiat claims deficient of empirical
evidance. Men can claim anything, but the court has no duty to any Plaintiff lacking proof of claim. Even
historic Christianity avoided fideism by providing many “infallible proofs” in its assertion that the
| Prophet Jesus Christ rose from the dead {John 20:25; Acts 1:3). '

It is not the duty of the court to ba involved in polltics voting for their favorite party or to cast a vote
for party slogans. The fact that the opposing attorney and the judge belong to the same commercial club
called the BAR should alert the Court that the judge in the instant case is called to be fair, impartial, and
nan-prejudicial, \

[Judges] are the depositary of the laws; the Iivnng oracles, who must decide in all cases of doubt,
: path to decide according to the law of the land. [Blackstone, 1

COMMENT AREES “69 |

It is the duty of the Court to insure that pleadings are sufficient to invoke judicial authority, Pleadings
that lack evidence supported by fact can only be deemed as a “fallure to state a claim upon which relief
can be granted” (Rule 1-012).

It is the duty of the Court to seek the truth. Lady Justice is blind. She carries the scales of justice with a
duty to make sure there is an “agreement between thought and reality;” between “faith claims and
reality.” '

it Iz the duty of the Court and jury to determine the facts, the actual events or existence of an
occurrence. Facts differ from truth in that facts are more related to specific events of an occurrence,
while truth is a holictic, unified conclusion regarding a series of actual occurrences.

It is, therefore, the duty of the Court to discern the truth in a controvaersy by weighing the evidence.,

Piecemeal practices, procedures and rules of administration of any court in south Carolina are void
according to SC Con Article V section 1 also see Spartanburg County Dept. of Sacial Services vs Padgett
{1988) 296 5C 79, 370 5E2d 872. See Ex Parte Timan (1910).dealing with Due Process.

When interpreting pro se papers, the Court should use common sense to determine what relief the
party desires. 5.E.C.v. Elliott, 953 F.2d 1560, 1582 (11th Cir. 1952). See also, United States v. Miller, 197
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F.3d 644, 648 (3rd Cir. 1999) (Court has spacial obligation to construe pro se litigants’ pleadings
liberatlly); Poling v. K.Hovnanian Enterprises, 99 F.Supp.2d 502, 506-07 {D.N_L. 2000).

Citing Ex parte Tillman (1910), Without pausing ta apply the comprehensive definition of due process of
law laid down in Turpin v. Lemopn, 187 1.5 51, 47 L Ed., 70, it Is sufficient to say here that it is universally
understood that on the issue of custody — deprivation of liberty, or illegal restraint of children — due
process of law requires judicial investigation and determination of the rights of parents and chiidren
under a writ of habeas corpus or by an appropriate proceeding in the Court of equity. Prather v, Prather,
4 DeS., 33; ex parte Schumpert, € Rich., 246 ex porta Howitt, 11 Rich., 326; ex parte Williams, 11 Rich..
452; ex parte Reed, 19 5.C. 608; Anderson v. Young54 5.C. 388, 32 S.E,448, 44 LRA, 277; ex

porte Dovidge, 72 5.C. 16, 51 S.E., 269; ex parte Revnolds, 73 $.C. 296, 53 §.E., 490; Brown v. Robertson,

765C. 151, 56 S.E., 786, 9 LRA. (N.S.), 1173n; . 336.

SUMMARY

The court’s only duty is to weigh the Facts and evidence. Attorney’s briefs and or verbal
statements are not proof of anything and cannot be entered into the record as Discovery
evidence. If there are no affidavits, there are not sufficient facts, if there are no sufficient facts,
there is no evidence on record:; if there is no Discovery evidence to support a claim, and
muitiple violations including consent/contract between Plaintiff and Defendant the claim must .
be dismissed. Citing Coleman y. Dunlap, 306 S.C. 491, 494-95, 413 $.£.2d 15, 17 {1992). "An
abuse of discretion arises where the ttial judge was controlled by an error of law or where his
order is based on factual conclusions that are without evidentiary support.

PLEADING

Therefore, | Nehemiah Bryant, Appellant Pray the court to rule in my favor and grant my request and
other extraordinary relief. Nehemiah 8ryant, Appellant the real party in interest Pray that all my rights
are to be preserved from any further encroachment. | Nehemiah Bryant, Appellant motion the court to
Tule in my favor for it is my Liberty and Rights under attack. It is the court duty to protect those State vs
Montgomeary,

a1 3J9vd ZHEH LTIBT  BZEZ/P1/6E

BT 2bed  GEBThELEMB 10l Hwody JIINY3S ¥H4 217ANd hexHd HU hE'TT B2@2-hT-64



Subscribed and sworn, without prejudice, and with all rights resarved.

Principal, by Special Appearance, in Propria Persona, proceeding Sui furic

Signature of Afﬂant
ACKNOWLEDGMENT

state of SOUTH CAROLINA

county of _&&rk—dm
On this ] S“ !dayof&‘}ﬁﬂm,zngu_, before me
rsonal y | l
:-,ea Iclnam :, appeared _MMMQ_E%QM__/ to me known to be the person described
nd who executed the foregoing instrument a cknowledged that he executed the same as his free

act and deed, for the purposes therein set forth,

My Commission Expires M D.Y-d’\ CQ_D ' .20&&
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