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STATE OF SOUTH CAROLINA  ) 


      )  IN THE COURT OF COMMON PLEAS 


COUNTY OF LEXINGTON   ) 


 


James John Todd Kincannon,    )  C/A No. 2019-CP-32-01168 


      ) 


    Plaintiff, ) 


vs.                                                        )                          ORDER GRANTING 


      )           DEFENDANTS’ MOTION TO DISMISS 


Ashely Suzanne Griffith,   )            


Moore Taylor Law Firm, P.A.,  ) 


Vance Stricklin, and Amber Fulmer,   ) 


      ) 


    Defendants. ) 


____________________________________) 


 


I. INTRODUCTION 


This matter came before the Court on May 29, 2019 pursuant to Defendants’ Motion to 


Dismiss. Plaintiff James John Todd Kincannon (“Kincannon”) appeared pro se. James Edward 


Bradley, Esquire appeared for the defendants. After careful consideration to this matter, the Court 


grants the Defendants’ Motion to Dismiss with Prejudice.  


II. FACTS  


 On April 6, 2015, the Lexington County Solicitor’s Office charged Plaintiff with criminal 


domestic violence arising out of an assault on his then wife, Ashley Griffith (“Griffith”) that 


occurred on March 26, 2015. On September 1, 2015, Griffith filed for divorce from Kincannon in 


Lexington County Family Court. Griffith hired Defendant Vance Stricklin (“Stricklin”) and 


Defendant Amber Fulmer (“Fulmer”) to represent her in the divorce. Stricklin and Fulmer are 


employed as attorneys at the Moore Taylor Law Firm (“Moore Taylor”). The next day, the 


Honorable W. Greg Seigler granted Griffith an Ex Parte Restraining Order against Plaintiff. The 


Family Court case ended with a hearing on January 24, 2017 at which time the Honorable Peter 


R. Nuessle approved an agreement between Kincannon and Griffith and granted a divorce to 
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Griffith. The Decree of Divorce and Order Approving Agreement were issued on February 17, 


2017 and filed on March 1, 2017 with the Lexington County Clerk of Court Office.   


 Two years later, on March 21, 2019, Plaintiff filed a Complaint alleging the following 


causes of action: abuse of process, civil conspiracy, trespass on the case, unfair trade practices, 


negligent supervision, and a violation of the South Carolina Omnibus Adult Protection Act. On 


April 23, 2019, Defendants filed an Answer and Motion to Dismiss with Prejudice. The Defendants 


moved to dismiss on the following basis: the Plaintiff was charged with Criminal Domestic 


Violence by a Solicitor in the Lexington County Solicitors’ Office; the Defendants are not in 


control of the actions of the Lexington County Solicitors’ Office; and the Defendants cannot be 


held liable for actions of the Lexington County Solicitors’ Office. On May 24, 2019, Defendants 


filed a Memorandum in Support of their Motion to Dismiss. Subsequently, Plaintiff filed a 


Memorandum in Opposition to Defendants’ Motion to Dismiss on May 29, 2019.  


III. DISCUSSION  


 Defendants’ counsel argue Defendants are entitled to dismissal on all Plaintiffs’ causes of 


action. The Court addresses each one in turn.  


a. Abuse of Process 


 To establish a claim for abuse of process, the plaintiff must assert (1) an ulterior purpose, 


and (2) a willful act in the use of the process not proper in the conduct of the proceeding. Food 


Lion, Inc. v. United Food & Commercial Workers Int’l. Union, 351 S.C. 65, 71, 567 S.E.2d 251, 


253 (Ct. App. 2002). “The abuse of process tort provides a remedy for one damaged by another’s 


perversion of a legal procedure for a purpose not intended by the procedure.” Id. “To sustain a 


claim for the tort, a party must allege facts sufficient to show not only that the lawsuit was brought 


for an ulterior purpose, i.e., for collateral reasons, but that willful acts were taken through which 
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the process was misapplied.” Id. “One who uses a legal process, whether criminal or civil against 


another primarily to accomplish a purpose for which it is not designed, is subject to liability to the 


other for harm caused by the abuse of process.” Id. “The significance of [‘primarily’] is that there 


is no action for abuse of process when the process is used for the purpose for which it is intended.” 


Id.   


The Court finds and rules that Defendants are entitled to dismissal as to the Plaintiff’s cause 


of action for Abuse of Process on the grounds that: Plaintiff has failed to sufficiently allege that he 


was charged with criminal domestic violence for an ulterior purpose and Plaintiff’s claims do not 


establish abuse of process pursuant to Johnson.  


The 11th Circuit Solicitors Office charged Plaintiff with criminal domestic violence five 


months before Ms. Griffith sought a divorce and over a year before the civil dispute over Griffith’s 


dog. Plaintiff was later indicted for felony kidnapping and felony criminal domestic violence of a 


high and aggravated nature. The charges are still pending. There is no evidence in the record that 


Ms. Griffith nor her lawyers had control or involvement in the Solicitor’s decision to pursue the 


criminal domestic violence charges against Plaintiff. Thus, Plaintiff has failed to sufficiently allege 


an ulterior purpose to his criminal domestic violence charge or a willful act as required by South 


Carolina law.   It is also curious to note that there is no contest from any party but that probable 


cause existed to initiate the prosecution. 


Defendants argue that Johnson v. Painter, 279 S.C. 390, 307 S.E.2d 860 (S.C. 1983) 


supports dismissal of the abuse of process action. In Johnson, a fight occurred between two parties 


which resulted in physical injuries to one of the parties. After being acquitted of simple assault and 


battery, respondent brought a lawsuit against appellant on the basis that it was improper to bring a 


criminal charge and then seek a monetary gain by offering to drop the charges upon payment of 
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$2,500.00. The Court in Johnson held: “we have always looked with favor upon restitution and 


reconciliation. We see nothing wrong with the attorney calling or appellant telling him the amount 


of his out-of-pocket expenses.” Id. 


Plaintiff responds that Johnson should not apply for the following reasons: (1) Johnson is 


about restitution and (2) in Johnson the respondent’s attorney contacted appellant first. 


Plaintiff claims Griffith offered to drop the criminal charges if the Plaintiff would return 


her pet. Although not relevant for their motion, the Defendants deny this claim. As to the 


immediate issue, even if Griffith was willing to cooperate for a request to dismiss the charges, it 


would not rise to the level of abuse of process. The Johnson case would still apply. The fact that 


Johnson is about restitution and this case is not has no bearing on whether or not Defendants’ 


actions were appropriate. Johnson provides that a Solicitor and a victim may agree to drop charges 


in exchange for out-of-pocket medical expenses. It is not a far stretch to apply that same premise 


to a Solicitor and a victim that agree to drop charges in exchange for a pet. Specifically, the Family 


Court and Court of appeals determined the pet belonged to the victim in 2016. (see Interim 


Temporary Order filed July 1, 2016 attached as Exhibit A; Order on Plaintiff’s Motion for 


Temporary Relief filed July 26, 2016 attached as Exhibit B; and South Carolina Court of Appeals 


Order filed September 30, 2016 attached as Exhibit C). Thus, Plaintiff has failed to sufficiently 


distinguish the alleged facts from the facts of Johnson and Defendant is entitled to dismissal as a 


matter of law.  


Additionally, the Court takes judicial notice that the Plaintiff alleges what he deems as an 


improper offer occurred for a hearing scheduled for June 30, 2016. The Court also takes judicial 


notice that the Family Court issued an Interim Temporary Order on July 1, 2016 from a June 30, 


2016 hearing ordering a return of the pet. (see Exhibits A, B, and C). Therefore, the matter 
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regarding return of a pet was resolved through a Family Court Order, making the resolution of the 


subject criminal case immaterial.  


 


b. Civil Conspiracy 


To establish a claim for civil conspiracy, the plaintiff must prove three elements: (1) a 


combination of two or more persons, (2) for the purpose of injuring plaintiff, and (3) causing 


plaintiff special damage. Hackworth v. Greywood at Hammett, LLC, 335 S.C. 110, 115, 682 S.E.2d 


871, 874 (Ct. App. 2009). “In a civil conspiracy claim, one must plead additional acts in 


furtherance of the conspiracy separate and independent from other wrongful acts alleged in the 


complaint, and the failure to properly plead such acts will merit the dismissal of the claim.” Id. See 


Todd v. S.C. Farm Bureau Mut. Ins. Co., 276 S.C. 284, 292, 278 S.E.2d 607, 611 (1981) 


(dismissing plaintiff’s civil conspiracy claim because “the civil conspiracy action does no more 


than incorporate the prior allegations and then allege the existence of a civil conspiracy and pray 


for damages resulting from the conspiracy. No additional acts in furtherance of the conspiracy 


[were] plead”). Similarly, “if a plaintiff merely repeats the damages from another claim instead of 


specifically listing special damages as part of their civil conspiracy claim, their conspiracy claim 


should be dismissed.” Id. at 117.   


The Court finds that Plaintiff failed to properly plead civil conspiracy. Plaintiff relied on 


the allegations contained in his cause of action for abuse of process. Specifically, Plaintiff failed 


to inform Defendants of what acts have been committed in furtherance of the alleged conspiracy 


they are being accused of. Moreover, he failed to identify any special damages that have been 


caused as a result of the alleged civil conspiracy.  
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In addition, “a civil conspiracy cannot exist when the alleged acts arise in the context of a 


principal-agent relationship because by virtue of the relationship such acts do not involve separate 


entities.” McMillan v. Oconee Memorial Hosp., Inc., 367 S.C. 559, 626 S.E.2d 884 (S.C. 2006). 


Stricklin and Fulmer are agents of Moore Taylor. Therefore, Plaintiff’s claim of civil conspiracy 


is dismissed as a matter of law. 


c. Trespass on the Case 


Trespass on the case is no longer recognized by the state of State of South Carolina. 


Trespass on the case has been abolished since 1895. Michalson v. All, 43 S.C. 459, 21 S.E. 323 


(S.C. 1895). 


The Court finds that Defendants are entitled to dismissal as to the Plaintiff’s cause of action 


for Trespass on the Case.  


d. Unfair Trade Practices 


“To be actionable under the UTPA, the unfair or deceptive act or practice must have an 


impact upon the public interest.” Wogan v. Kunze, 366 S.C. 583, 607, 623 S.E.2d 107, 120 (Ct. 


App. 2005) citing deBondt v. Carlton Motorcars, Inc., 342 S.C. 254, 269, 536 S.E.2d 399, 407 


(Ct. App. 2000). “An impact on the public interest may be shown if the acts or practices have the 


potential for repetition.” Id. citing Singleton v. Strokes Motors, Inc., 358 S.C. 369, 379, 595 S.E.2d 


461, 466 (2004). “The potential for repetition may be shown by showing the same kind of actions 


occurred in the past, thus making it likely they will continue to occur absent deterrence.” Id.  


Plaintiff failed to allege an impact on the public interest or any actual damage. The acts 


Plaintiff alleges are appropriate within an attorney client relationship. Plaintiff has not plead that 


the same kind of actions occurred in the past. Plaintiff’s pleadings show that he was charged with 
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criminal domestic violence one year before the dispute over the dog began and he was later indicted 


for two felonies.  


The Court finds dismissal is proper because Plaintiff has failed to allege an impact on the 


public interest or any actual damage.  


e. Negligent Supervision 


 A claim of negligent supervision against a law firm hinges on whether or not the law firm 


owed a duty. Charleston, S.C. Registry for Golf & Tourism, Inc. v. Young, 359 S.C. 635, 644-645, 


598 S.E.2d 717, 722 (Ct. App. 2004). Generally, the common law imposes no duty to act. Id. If 


the law firm owes no duty then any harm suffered would be irrelevant. Id.  


 Moore Taylor, Attorney Stricklin, and Attorney Fulmer owed no duty to Plaintiff. Moore 


Taylor, Attorney Stricklin, and Attorney Fulmer represented Plaintiff’s wife in the divorce. 


Plaintiff was not their client. As a result, Plaintiff has no basis to sue Moore Taylor, Attorney 


Stricklin, or Attorney Fulmer in negligence because they owe him no duty.  


Further, Plaintiff’s own pleadings admit a victim in a criminal case has no authority to 


direct a prosecutor to dismiss a criminal charge. He alleges regardless of the lack of duty, Griffith 


can be liable for supervising the prosecutor when she was the victim. Plaintiff also admits Moore 


Taylor, Attorney Stricklin, and Attorney Fulmer have no legal duty or ability to supervise a 


solicitor’s prosecution of a criminal case.  


The Court finds that neither Moore Taylor, Attorney Stricklin, Attorney Fulmer, nor 


Griffith had a duty or the ability to supervise the solicitor in Plaintiff’s criminal domestic violence 


prosecution. Thus, Defendants are entitled to dismissal as a matter of law.    


 f. South Carolina Omnibus Adult Protection Act 
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 Pursuant to the South Carolina Omnibus Adult Protection Act, psychological abuse is 


defined as “deliberately subjecting a vulnerable adult to threats or harassment or other forms of 


intimidating behavior causing fear, humiliation, degradation, agitation, confusion, or other forms 


of serious emotional distress.” S.C. Code Ann. § 43-35-10(10).  


 Defendants argue that Plaintiff has not alleged facts to show he is a vulnerable adult. 


Defendants further argue that if Plaintiff is in fact incompetent then he does not have standing to 


bring claims without a Guardian ad Litem. 


The Court finds that Plaintiff has failed to allege facts to show he was a vulnerable adult. 


Thus, Defendants are entitled to dismissal as a matter of law.  


IV. CONCLUSION 


The Court finds Plaintiff has failed to set forth any cause of action upon which relief can 


be granted and it is proper to grant the Defendants’ Motion to Dismiss with Prejudice. As an 


additional determining factor, it is instructive for this Court to state what is obvious to any person 


who reviews the relevant history of Plaintiff’s litigation, claims, and prosecutions. The Plaintiff is 


no doubt aggrieved by the circumstances of the dissolution of his marriage. The Court is sensitive 


to the inexorable effect of obsessive interpersonal passion. However, lawsuits against third parties 


who may have had some connection to the marital fallout are not the responsible or legally 


appropriate method of redressing interpersonal grievances. These Defendants, in part, were the 


Wife’s lawyers who were simply representing her interests in keeping with their prescribed ethical 


duties. The Plaintiff is flailing about wildly through misplaced litigation to recover something 


which has been lost. Sadly, the Courts are not the venue for recovering this type of loss or for 


exacting personal retribution. It is simply contrary to sound public policy to allow this lawsuit, 


given all attendant and obvious circumstances, to proceed against faultless third parties. 
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Therefore, for the reasons discussed herein, Defendants are entitled to dismissal as a matter 


of law.  


 


IT IS SO ORDERED, this _____ day of __________, 2019.  


 


______________________________ 


The Honorable Robin B. Stilwell 


Presiding Judge 


11th Judicial Circuit  
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STATE OF SOUTH CAROLINA  )            IN THE COURT OF COMMON PLEAS 


      ) 


COUNTY OF LEXINGTON   )       ELEVENTH JUDICIAL CIRCUIT 


      ) 


      ) 


James John Todd Kincannon,   )              ORDER DENYING PLAINTIFF'S 


      )           MOTION FOR RECONSIDERATION 


   Plaintiff,  )                   


      )                                  


vs.      )                      


      ) 


Ashely Suzanne Griffith, Moore Taylor Law ) 


Firm, P.A., Vance Stricklin, and Amber ) 


Fulmer,     ) 


      ) 


   Defendants.  )                      C. A. No.: 2019-CP-32-01168 


                                                                        )                             


 


 


 This matter comes before the Court pursuant to the Plaintiff's Motion to Reconsider the 


Court's Order Granting Defendants' Motion to Dismiss and for Additional Relief entered on or 


about July 2, 2019.  The Plaintiff's Motion to Reconsider, dated July 22, 2019, was made pursuant 


to Rules 59(e), 52(b), 60(a), and 60(b) of the South Carolina Rules of Civil Procedure.  After 


having had the opportunity to carefully review the Plaintiff's Motion, this Court elects to 


respectfully deny the same. 


 AND IT IS SO ORDERED. 


             


                                                                      ____________________________________ 


       ROBIN B. STILWELL 


  


 


July 29, 2019 


Greenville, South Carolina 
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                          )
Ashley Suzanne Griffith,  )
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     The Honorable Robin B. Stilwell, Judge.
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P R O C E E D I N G S


* * *


THE COURT:  I'll be happy to hear from you, 


sir.  


MR. BRADLEY:  Thanks so much, Judge.  Ward 


Bradley here with my law partner to my left, Vance 


Stricklin, who has been sitting in this matter; 


behind me is Amber Fulmer, who is one of the 


associates at our law firm; Sierra Carini, who is a 


new lawyer with us, is there.  And, also, Ashley 


Griffith, who has been sued, who we are representing 


in this matter, is our client.  


Finally, our whole law firm has been sued, the 


Moore Taylor Law Firm.  And Stanley Myers is here as 


a representative of our firm because he's the 


managing partner in the law firm. 


THE COURT:  Yes, sir. 


MR. BRADLEY:  So this lawsuit came out of a 


divorce in which Mr. Stricklin and Ms. Fulmer 


represented Ashley Griffith, who is Mr. Kincannon's 


ex-wife.  


In March of 2015, there was a domestic 


disturbance to which the police were called.      


Mr. Kincannon was charged with criminal domestic 


violence as a result of that.  After that,        
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Ms. Griffith called our law firm to represent her, 


which Mr. Stricklin agreed to do.  He sent a letter 


to Mr. Kincannon regarding the situation and the 


divorce.  In response, Mr. Kincannon sent several 


threatening e-mails, as well as a picture of himself 


with a gun pointed at his own head.  


Charter Rivers -- he was -- this was reported 


to the police.  His law license, at some point, was 


suspended, because he was a member of the Bar, and 


he was checked into Charter Rivers Hospital for a 


time.  Eventually, he was released.  And, at some 


point, a settlement of the divorce was entered, 


which was approved by the family court judge.  


After that, Mr. Kincannon executed his parents' 


dog with a kitchen knife and proclaimed himself the 


second coming of Jesus Christ.  He also threatened 


various frivolous lawsuits against his ex-wife,     


Ms. Griffith, as well as our law firm.  In fact, a 


couple of those were just cancelled yesterday.  


I don't know if there are any more pending, but 


this is one of the lawsuits he's filed either 


against her or against -- I think this is the only 


one he's filed against our law firm.  So we move to 


dismiss.  And, as the Court is aware, for a motion 


to dismiss, we take the facts alleged in the 


Record on Appeal 39
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complaint as true.  


So here are, basically, the facts as alleged in 


the complaint:  Mr. Kincannon was charged with 


criminal domestic violence; that he went to criminal 


court and the prosecutor, Nicole Howland, offered to 


dismiss those charges if he would return           


Ms. Griffith's dog, Noodle, to her, and that, at 


some level, Vance Stricklin told Ms. Howland that 


Ms. Griffith would cooperate and agree to dismiss 


the criminal domestic violence charge if the dog was 


returned.  


Mr. Kincannon refused to accept that agreement 


and filed some sort of either complaint or lawsuit 


against the prosecutor, Ms. Howland.  The 


Solicitor's Office in the 11th Circuit recused 


itself and the matter was taken up by the Attorney 


General's Office which elevated the charges to 


kidnapping and felony criminal domestic violence, 


where they sit today.  That's, basically, the facts, 


as he alleged them.  


He's then sued on six claims:  Abuse of 


process, criminal conspiracy, trespass on the case, 


negligent supervision, violation of the Adult 


Omnibus Protection Act, and Unfair Trade Practices 


Act. 
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I'm going to start at the beginning of his 


complaint and address the abuse of process claims 


that he's made.  The case on abuse of process in 


criminal proceedings is Johnson vs. Painter.  And I 


have a copy for the Court, if it will make it easier 


as I go through the case.  And I've tagged what I 


believe are the relevant parts of this case.  This 


is from the Supreme Court.  


In Mr. Johnson vs. Mr. Painter, Mr. Johnson and 


Mr. Painter got in a fight and Mr. Johnson was 


charged with assault and battery.  Mr. Painter 


offered to consent to the solicitor dismissing the 


charges if Mr. Johnson would pay his medical bills 


and his lost time of $2,500.  Mr. Johnson didn't 


agree to do that.  He was later found not guilty and 


sued Mr. Painter for abuse of process for making 


that offer.  


He won in the trial court and it was appealed 


at the Supreme Court which overturned the trial 


court and said the case should have been thrown out 


initially.  And the reason for it was this:  That it 


is not abuse of process to offer to dismiss -- to 


cooperate with the solicitor to dismiss a criminal 


charge.  


They set forth the elements there on the first 
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tabbed page on the opinion by Judge Gregory.  It 


says:  The essential elements of abuse of process 


are an ulterior purpose and a willful act in the use 


of process not proper in the regular conduct of the 


proceeding.  


So the Supreme Court threw the case out.  And, 


essentially, what they found was, offering to agree 


to dismiss the charges, if the solicitor would do 


it, for restitution, essentially, is not a wrongful 


act.  So they even say:  We've always looked with 


favor upon restitution and reconciliation; we see 


nothing wrong with the attorney calling or the 


appellate telling him the amount of his 


out-of-pocket expenses.  


So, based on the Supreme Court's opinion, 


offering to consent to dismiss a criminal charge for 


restitution is not abuse of process, by definition, 


because it's not a wrongful act.  


Here, in taking everything Mr. Kincannon 


alleges as true, the worst that happened here was 


Ms. Griffith, through her lawyer, Mr. Stricklin, 


agreed to consent to Ms. Howland dismissing the 


criminal domestic violence charge if he would return 


the dog, which he refused to do.  So there's no 


abuse of process because the Supreme Court has said 
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that's not an unlawful act.  


THE COURT:  Okay.  


MR. BRADLEY:  Moving to the second claim, which 


is criminal -- well, not criminal.  Civil 


conspiracy.  The case, really, that sets out the 


requirements for civil conspiracy is McMillan vs. 


Oconee Hospital, which I have a copy of here, Judge, 


if I may approach.  


THE COURT:  Sure. 


MR. BRADLEY:  And what Mr. Kincannon has 


alleged is that the law firm, its lawyers, 


essentially -- he hasn't really alleged because he 


hasn't sued Ms. Howland in his lawsuit.  But he's 


alleged that our law firm and our client conspired 


against him with a wrongful purpose.  


And in McMillan vs. Oconee Hospital -- I've got 


it tagged there -- the Court sets out the elements 


of civil conspiracy, which is a combination of two 


or more persons joining for the purpose of injuring 


or causing special damages to the plaintiff.  All 


right?  


And then Justice Toal sets forth one of the 


rules about civil conspiracy that's pretty 


well-followed.  But this case just sets it forth 


pretty clearly:  However, a civil conspiracy cannot 
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exist when the alleged acts arise in the context of 


a principal-agent relationship because, by virtue of 


the relationship, such acts do not involve separate 


entities.  


So what he's alleged is a conspiracy between 


the law firm, the lawyers in the law firm, and the 


client of the law firm, who are all -- the law firm, 


obviously, is the agent of the client and the 


lawyers are the agent of the law firm.  


THE COURT:  I got it.  You can move on from 


that now.  I understand it.  


MR. BRADLEY:  All right.  And -- 


THE COURT:  If I hurry up a little bit and rush 


you along, I hope you take no offense from that. 


MR. BRADLEY:  I've been chewed on by the best, 


so you can't offend me.  But I know there's a 


courtroom full of people.  


THE COURT:  Yeah.  


MR. BRADLEY:  So -- and then I'll briefly hit 


the rest of his claims.  


The next one is trespass on the case, which 


has, as far as I can tell, not been used in a 


hundred years in South Carolina, is not recognized.  


It's an old tort doctrine that was, essentially, 


sort of a negligence-type doctrine that's not used.  
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And he hasn't even alleged any elements, because I 


don't know what they are.  And that's not a cause of 


action in South Carolina.  


The next one is the Unfair Trade Practices Act.  


He hasn't alleged damage to the public for 


possibility of repetition because there is none and 


that's an element of a claim under the Unfair Trade 


Practices Act.  So he can't sue us for that.  


The fifth claim that he's made is negligent 


supervision, which is not a cause of action.  It's 


an agency doctrine where you hold one person liable 


for what another person does.  Negligent supervision 


in itself doesn't create a cause of action, so he 


can't sue us for negligent supervision; it would 


just be a way to bring us in for the wrongful acts 


of someone else we are supposed to supervise.  


And, finally, the last claim is a violation of 


the Adult Omnibus Criminal -- not criminal.  


Vulnerable Adult Protection Act, which there's no 


indication he was a vulnerable adult in this 


situation or that we did anything that would violate 


that act.  The allegation is, just as I said to you, 


which was the abuse of process by, essentially, 


agreeing to consent to the solicitor dismissing the 


case if he would return Ms. Griffith's dog, which he 
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never did.  So that can't be a violation of the 


Adult Omnibus Protection Act.  


So that's the argument quickly.  I know there's 


a courtroom full of people.  I'm happy to answer 


questions.  I do have an affidavit from           


Mr. Stricklin that fills in the background facts 


which I would like to present to the Court. 


THE COURT:  Mr. Kincannon, you have received a 


copy of that as well? 


MR. KINCANNON:  I have, Your Honor.  And I'll 


object to it when it's my turn to talk. 


THE COURT:  All right.  Good enough.  


MR. BRADLEY:  And that's our argument and why 


we believe the lawsuit should be dismissed, Judge. 


THE COURT:  All right.  Thank you.


Mr. Kincannon, I'll be happy to hear from you, 


sir.  


MR. KINCANNON:  May it please the Court, Your 


Honor?  Good morning.  May I hand up my amended 


memorandum?  


THE COURT:  Yes, sir.  


MR. KINCANNON:  And that also has the Broadmoor 


case with it.  


Your Honor, first off, the -- a threshold 


matter comes up -- and it's the affidavit.  I've 
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objected to the affidavit being filed which 


establishes matters outside the four corners of the 


complaint.  This is a motion to dismiss.  It's a 


vanilla Rule 12(b)(6) motion.  Affidavits in support 


of those are not typically proper.  And this 


affidavit was not served until less than two full 


business days before this motion hearing today.  


And the Rule (6)(d) says that there's a ten-day 


rule and that affidavits have to be filed with the 


motion.  This was not, so I would object to the 


affidavit being considered by the Court. 


THE COURT:  Okay.  


MR. KINCANNON:  I would also object to all of 


Mr. Bradley's arguments beyond the prosecutorial 


argument because they're not part of his motion.  


His motion only advances one ground.  It advances 


the ground that because they aren't in control of 


what the prosecutor does, they can't be held liable 


for abuse of process.  That's all the motion says.  


On this other stuff about civil conspiracy, 


Unfair Trade Practices Act and all that, that first 


appeared in their memorandum in support of their 


motion.  It's not in their motion.  And that 


memorandum was first served the same time as that 


affidavit, which was less than two days before the 
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hearing.  


So I would object to any dismissal on the 


grounds, anything apart from what's actually in 


their motion.  I have no problem whatsoever and they 


have every right to make those motion -- make those 


all as part of a Rule (12)(c) or 12 (h)(3) motion 


later in the proceedings.  But I haven't had an 


opportunity to prepare a memorandum in response to 


anything other than the two-one section of their 


memorandum, which is the only thing in their motion.  


So, that being said, I would ask the Court for 


an opportunity -- and if the Court goes ahead and 


grants anything beyond that, I would just ask for an 


opportunity to amend my complaint rather than be 


dismissed with prejudice at the get-go, because I 


believe I can amend the complaint to cure a lot of 


what they complain about in Sections 2, 3, 4, 5, and 


6, everything beyond what was in their motion. 


THE COURT:  Okay. 


MR. KINCANNON:  As far as the abuse of process 


argument, the case of Broadmoor Apartments vs. -- 


Charleston vs. Horwitz, which I've handed up -- 


THE COURT:  Yes, sir. 


MR. KINCANNON:  -- says that -- their argument 


in their motion is that because they don't control 
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what the prosecutor does, they can't be held liable 


for a prosecutor's abuse of criminal process.  


Broadmoor shoots that down.  


In the Broadmoor case, the Supreme Court said, 


quite plainly, that a private party can be held 


liable for abuse of criminal process if the private 


party -- and that lia- -- because liability of abuse 


of process extends to all who knowingly participate, 


aid, or abet in the abuse.  That's what the case 


says.  It goes on to say:  Those who advise or 


consent to the unlawful acts or subsequently ratify 


them are liable as joint tortfeasors.  


So Mr. Bradley has already admitted in his 


argument that the four corners of the complaint do 


allege that Mr. Stricklin and Ms. Griffith and the 


entire corps of defendants consented to what the 


prosecutor did; that they went with the prosecutor, 


the prosecutor -- I'm not sure who proposed what.  


But there was this agreement between them that 


this plea offer would be extended in a criminal 


domestic violence matter and that the plea offer 


would have connected to it an attached condition 


that the plea offer would only be given if I would 


surrender this dog, which was a completely unrelated 


matter, completely unrelated civil matter.  
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So the offer that was made -- and this is how 


we distinguish the Johnson case.  The offer that was 


made in the criminal case was, we'll dismiss this 


criminal domestic violence matter if you surrender 


in this totally unrelated civil matter.  And that's 


critical because the Johnson case talks about 


restitution.  


Another critically important distinguishing 


factor with the Johnson case is that the lawyer for 


the criminal defendant is who reached out to the 


lawyer for the victim and proposed this deal.  


That's the -- the uncontradicted testimony at trial 


was that Respondent's attorney, who was the person 


who got sued for abuse of process, who was counsel 


for Mr. Johnson, a criminal, telephoned Appellant 


while -- so the under- -- this is about restitution, 


is what this case is about.  


My case has absolutely nothing to do with 


restitution.  The civil dispute over the dog had 


absolutely nothing to do with the criminal domestic 


violence matter.  They were two totally unrelated 


matters.  It would be no different from me offering 


to drop a criminal charge against you for stealing 


something of mine if you would invest $10,000 in my 


business.  Totally separate; totally unrelated.  
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The policy in South Carolina looking with favor 


upon restitution doesn't apply in a case where 


there's no restitution.  Surrender of the dog in a 


civil proceeding was not restitutionary; it is, 


therefore, completely outside Johnson vs. Painter.  


And I can plead that with more specificity, if need 


be, in an amended complaint, but I don't think 


that's necessary. 


The Broadmoor vs. Horwitz case couldn't be 


clearer on the points with regard to -- that all a 


private party has to do is consent, aid, abet.  It, 


essentially, creates a separate aiding and abetting 


tort for abuse of process.  That's what I've 


pleaded.  


I have pleaded that Mr. Stricklin,           


Ms. Griffith, and Ms. Fulmer, and the firm, they 


procured this abuse of process by the prosecutor.  


And I think they've, basically, admitted that here 


in oral argument.  


So I would think that argue -- alleging that 


they've procured an abuse of process is good enough 


to constitute the aiding and abetting.  So my 


memorandum sets this all out in detail.  And, again, 


all I'd ask is that if you do decide that any of 


their arguments have merit, give me an opportunity 
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to amend my pleadings before I get thrown out just 


like one of the prior guys sitting -- I would ask 


the same thing, Your Honor. 


THE COURT:  All right.  This is what I'm going 


to ask y'all to do, if you would, please:  I want 


y'all to send me, each, proposed orders setting 


forth your respective positions and what you would 


have the Court order pursuant to your positions.  


And I'll ask each of you what you think is an 


appropriate amount of time. 


MR. BRADLEY:  We can have it done within ten 


days, Judge.  


MR. KINCANNON:  That's fine with me, too, if it 


works for Ward.


THE COURT:  All right.  So send me proposed 


orders within ten days.  And send them to me, if you 


will, please, in Word format -- 


MR. KINCANNON:  Yes, sir. 


THE COURT:  -- and I'll review and sign it.  


Thank you very much.  Y'all have a great day.  


MR. KINCANNON:  Thank you, Your Honor. 


MR. BRADLEY:  Thank you for your time, Judge.


-- END OF TRANSCRIPT OF RECORD -- 
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                 C E R T I F I C A T E


STATE OF SOUTH CAROLINA


COUNTY OF LEXINGTON


I, the undersigned, Bethanie K. Creppon, Circuit 


Court Reporter for the Eleventh Judicial Circuit of 


the State of South Carolina, do hereby certify that 


the foregoing is a true, accurate and complete 


transcript of record of all the proceedings had and 


the evidence introduced in the hearing of the 


captioned cause, relative to appeal in the Circuit 


Court for Lexington County, South Carolina, on the 


29th of May, 2019.


I do further certify that I am neither of kin, 


counsel, nor interest to any party hereto.


 


                              December 13, 2019


                              s/Bet hani e K.  Cr eppon  


                              Bethanie K. Creppon 
                              Circuit Court Reporter


Record on Appeal 53







 


1 


 


STATE OF SOUTH CAROLINA  ) 


      )  IN THE COURT OF COMMON PLEAS 


COUNTY OF LEXINGTON   ) 


 


James John Todd Kincannon,    )  C/A No. 2019-CP-32-01168 


      ) 


    Plaintiff, ) 


 vs.     )         DEFENDANTS’ MOTION TO DISMISS 


      )         


Ashely Suzanne Griffith,   )            


Moore Taylor Law Firm, P.A.,  ) 


Vance Stricklin, and Amber Fulmer,   ) 


      ) 


    Defendants. ) 


____________________________________) 
 
 


 YOU WILL PLEASE TAKE NOTICE that the Defendants move to dismiss the allegations 


of this Complaint as they fail to state a claim upon which relief may be granted. In particular, the 


Complaint alleges claims for Abuse of Process, Civil Conspiracy, Trespass on the Case, South 


Carolina Unfair Trade Practices Act, Negligent Supervision, and the South Carolina Omnibus 


Adult Protection Act. All these claims center upon the factual allegations in the Compliant that the 


Plaintiff was charged with Criminal Domestic Violence by a Solicitor in the Lexington County 


Solicitors’ Office. The Defendants are not in control of the actions of the Lexington County 


Solicitors’ Office, and the Defendants cannot be held liable for actions of the Lexington County 


Solicitors’ Office.  


With this in mind, the Defendants move that this matter be dismissed with Prejudice.  
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Respectfully submitted,  


 


      s/James Edward Bradley  ________ 


      James Edward Bradley, S.C. Bar # 66130 


      Moore Taylor Law Firm, P.A. 


      P.O. Box 5709 


      West Columbia, SC 29171 


      (803) 796-9160 (office) 


      (803) 791-8410 (fax) 


      ward@mttlaw.com 


      Attorney for the Defendants 


 


West Columbia, South Carolina 


 


April 23, 2019 
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STATE OF SOUTH CAROLINA  ) 


      )  IN THE COURT OF COMMON PLEAS 


COUNTY OF LEXINGTON   ) 


 


James John Todd Kincannon,    )  C/A No. 2019-CP-32-01168 


      ) 


    Plaintiff, ) 


vs.                                                        )              MEMORANDUM IN SUPPORT OF 


      )           DEFENDANTS’ MOTION TO DISMISS 


Ashely Suzanne Griffith,   )            


Moore Taylor Law Firm, P.A.,  ) 


Vance Stricklin, and Amber Fulmer,   ) 


      ) 


    Defendants. ) 


____________________________________) 


 


Defendants Ashely Suzanne Griffith (hereinafter “Griffith”), Moore Taylor Law Firm, P.A. 


(hereinafter “Moore Taylor”), Vance Stricklin (hereinafter “Attorney Stricklin”), and Amber 


Fulmer (hereinafter “Attorney Fulmer”) respectfully submit this Memorandum in Support of its 


Motion to Dismiss.  


I. STATEMENT OF FACTS 


On April 6, 2015, the Lexington County Solicitor’s Office charged Plaintiff with criminal 


domestic violence arising out of an assault that occurred on March 26, 2015. On September 1, 


2015, Griffith filed for divorce from Plaintiff in Lexington County Family Court. The next day, 


the Honorable W. Greg Seigler granted Griffith an Ex Parte Restraining Order against Plaintiff. 


Griffith hired Attorney Stricklin and Attorney Fulmer to represent her in the divorce. Attorney 


Stricklin and Attorney Fulmer are employed as attorneys at Moore Taylor. Plaintiff has asserted 


multiple causes of action against Griffith, Moore Taylor, Attorney Stricklin, and Attorney Fulmer, 


which, for the reasons discussed herein, should be dismissed.  
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II. DISCUSSION 


Defendants are entitled to dismissal of Plaintiff’s Complaint because each of Plaintiff’s 


individual causes of action fail to present a claim upon which relief can be granted, and, 


accordingly, should be dismissed pursuant to rule 12(b)(6), SCRCP.  


A. Abuse of Process 


 To establish a claim for abuse of process, the plaintiff must assert (1) an ulterior purpose, 


and (2) a willful act in the use of the process not proper in the conduct of the proceeding. Food 


Lion, Inc. v. United Food & Commercial Workers Int’l. Union, 351 S.C. 65, 71, 567 S.E.2d 251, 


253 (Ct. App. 2002). “The abuse of process tort provides a remedy for one damaged by another’s 


perversion of a legal procedure for a purpose not intended by the procedure.” Id. “To sustain a 


claim for the tort, a party must allege facts sufficient to show not only that the lawsuit was brought 


for an ulterior purpose, i.e., for collateral reasons, but that willful acts were taken through which 


the process was misapplied. Id. “One who uses a legal process, whether criminal or civil against 


another primarily to accomplish a purpose for which it is not designed, is subject to liability to the 


other for harm caused by the abuse of process.” Id. “The significance of [‘primarily’] is that there 


is no action for abuse of process when the process is used for the purpose for which it is intended.” 


Id.  


 Here, Plaintiff has failed to sufficiently allege that he was charged with criminal domestic 


violence for an ulterior purpose or that Defendants charged him. In fact, the 11th Circuit Solicitors 


Office charged Mr. Kincannon with criminal domestic violence after police were called to resolve 


a domestic dispute that arose between Kincannon and Griffith. (see Compl. ¶11). The Solicitor 


charged Kincannon with criminal domestic violence five months before Griffith sought a divorce 


and over a year before the civil dispute over Griffith’s dog. Kincannon was later indicted for felony 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2019 M


ay 24 2:45 P
M


 - LE
X


IN
G


T
O


N
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2019C


P
3201168


Record on Appeal 57







 
 


3 
 


kidnapping and felony criminal domestic violence of a high and aggravated nature. (Compl., ¶17). 


The charges are still pending. Thus, neither Ms. Griffith nor her lawyers had control or involved 


in the Solicitor’s decision to pursue the criminal domestic violence charges. Thus, Plaintiff has 


failed to sufficiently allege an ulterior purpose to his criminal domestic violence charge or a willful 


act as required by South Carolina law.   


B. Civil Conspiracy  


To establish a claim for civil conspiracy, the plaintiff must prove three elements: (1) a 


combination of two or more persons, (2) for the purpose of injuring plaintiff, and (3) causing 


plaintiff special damage. Hackworth v. Greywood at Hammett, LLC, 335 S.C. 110, 115, 682 S.E.2d 


871, 874 (Ct. App. 2009). “In a civil conspiracy claim, one must plead additional acts in 


furtherance of the conspiracy separate and independent from other wrongful acts alleged in the 


complaint, and the failure to properly plead such acts will merit the dismissal of the claim.” Id. See 


Todd v. S.C. Farm Bureau Mut. Ins. Co., 276 S.C. 284, 292, 278 S.E.2d 607, 611 (1981) 


(dismissing plaintiff’s civil conspiracy claim because “the civil conspiracy action does no more 


than incorporate the prior allegations and then allege the existence of a civil conspiracy and pray 


for damages resulting from the conspiracy. No additional acts in furtherance of the conspiracy 


[were] plead”). Similarly, “if a plaintiff merely repeats the damages from another claim instead of 


specifically listing special damages as part of their civil conspiracy claim, their conspiracy claim 


should be dismissed.” Id. at 117.  


In Hackworth, the Court held that the civil conspiracy counterclaim should be dismissed 


because Defendant repeated verbatim the same allegations and damages in its civil conspiracy 


claim as were alleged in its claim for breach of contract accompanied by a fraudulent act. Id.  
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Here, Kincannon has relied on the allegations contained in his cause of action for abuse of 


process. Specifically he alleges as follows: “Plaintiff alternatively pleads a cause of action for civil 


conspiracy as to such conduct” without informing Defendants of what acts have been committed 


in furtherance of the alleged conspiracy they are being accused of. (Compl. ¶27). Moreover, he 


“seeks all damages available under the tort of civil conspiracy” without identifying any special 


damages that have been caused as a result of the alleged civil conspiracy. (Compl. ¶27). In addition, 


Mr. Kincannon has sued his former wife and her lawyers for essentially being engaged in a 


domestic lawsuit. This is an attorney-client relationship required at law for the purpose of 


representing a client and not a wrongful conspiracy. Therefore, Mr. Kincannon’s claim of civil 


conspiracy should be dismissed.    


C. Trespass on the Case 


Trespass on the case is no longer recognize by the state of State of South Carolina. Trespass 


on the case has been abolished since 1895. Michalson v. All, 43 S.C. 459, 21 S.E. 323 (S.C. 1895).  


D. Unfair Trade Practices 


“To be actionable under the UTPA, the unfair or deceptive act or practice must have an 


impact upon the public interest.” Wogan v. Kunze, 366 S.C. 583, 607, 623 S.E.2d 107, 120 (Ct. 


App. 2005) citing deBondt v. Carlton Motorcars, Inc., 342 S.C. 254, 269, 536 S.E.2d 399, 407 


(Ct. App. 2000). “An impact on the public interest may be shown if the acts or practices have the 


potential for repetition. Id. citing Singleton v. Strokes Motors, Inc., 358 S.C. 369, 379, 595 S.E.2d 


461, 466 (2004). “The potential for repetition may be shown by showing the same kind of actions 


occurred in the past, thus making it likely they will continue to occur absent deterrence.” Id.  


The acts Mr. Kincannon alleges are appropriate within an attorney client relationship. Mr. 


Kincannon has not plead that the same kind of actions occurred in the past. Mr. Kincannon’s 
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pleadings show that he was charged with criminal domestic violence one year before the dispute 


over the dog began and he was later indicted for two felonies. Thus, there is no impact on the 


public interest, and this claim should be dismissed.  


In addition, Mr. Kincannon has not alleged any actual damage as a result of the alleged 


unfair trade practice violation or any of the claims in the complaint. Because Mr. Kincannon has 


not alleged an impact on the public interest or any actual damage, the claim should be dismissed 


as a matter of law.  


E. Negligent Supervision 


 In Charleston, S.C. Registry for Golf & Tourism, Inc. v. Young, 359 S.C. 635, 644-645, 


598 S.E.2d 717, 722 (Ct. App. 2004),  a claim of negligent supervision against a law firm hinges 


on whether or not the law firm owed a duty. Generally, the common law imposes no duty to act. 


Id. If the law firm owes no duty then any harm suffered would be irrelevant. Id.  


 Moore Taylor, Attorney Stricklin and Attorney Fulmer owed no duty to Plaintiff. In fact, 


they represented his wife in the divorce. Kincannon was not their client. As a result, Mr. Kincannon 


has no basis to sue Moore Taylor, Attorney Stricklin or Attorney Fulmer in negligence because 


they owe him not duty.  


Further, Kincannon’s own pleadings admit a victim in a criminal case has no authority to 


direct a prosecutor to dismiss a criminal charge. He alleges regardless of the lack of duty, Griffith 


can be liable for supervising the prosecutor when she was the victim. Kincannon also admits Moore 


Taylor, Attorney Stricklin and Attorney Fulmer have no legal duty or ability to supervise a 


solicitor’s prosecution of a criminal case. Neither Moore Taylor, Attorney Stricklin, Attorney 


Fulmer, nor Griffith had a duty or the ability to supervise the solicitor in Kincannon’s criminal 


domestic violence prosecution. Thus, his argument is wholly unsupported and should be dismissed.   
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 F. South Carolina Omnibus Adult Protection Act 


 Pursuant to the South Carolina Omnibus Adult Protection Act, psychological abuse is 


defined as “deliberately subjecting a vulnerable adult to threats or harassment or other forms of 


intimidating behavior causing fear, humiliation, degradation, agitation, confusion, or other forms 


of serious emotional distress.” S.C. Code Ann. § 43-35-10(10).  


Todd Kincannon is a law school graduate and was a lawyer until the Supreme Court 


suspended his license. He has not alleged facts to show he was a vulnerable adult. If he is in fact 


incompetent, then he does not have standing to bring claims without a guardian. Mr. Kincannon 


cannot claim to simultaneously be a vulnerable adult and be able to make legal claims on his own. 


Thus, his claim should be dismissed because he is not a vulnerable adult. If he is incompetent, the 


Court should appoint a guardian to decide on his behalf whether this lawsuit should go forward.   


III. CONCLUSION 


In his Complaint, Plaintiff has failed to set forth any cause of action upon which relief can 


be granted. Therefore, for the reasons discussed herein, in Defendants’ Motion to Dismiss, and 


through arguments put forth in the hearing of this matter, Defendants are entitled to a complete 


dismissal of Plaintiff’s Complaint.  


      MOORE TAYLOR LAW FIRM, P.A. 


 


      By: s/James Edward Bradley ______________ 


       James Edward Bradley, SC Bar # 66130 


       P.O. Box 5709 


       West Columbia, SC  29171 


       (803) 796-9160 


       ward@mttlaw.com 


 


West Columbia, South Carolina  


May 24, 2019 
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THE STATE OF SOUTH CAROLINA 


In the Court of Appeals 


________ 


 


APPEAL FROM LEXINGTON COUNTY 


Court of Common Pleas 


 


Robin B. Stilwell, Circuit Court Judge 


_________  


 


 Appellate Case No. 2019-001501 


 _________ 


 


James John Todd Kincannon,   


 


Appellant, 


 


 v. 


 


Ashely Suzanne Griffith, 


Moore Taylor Law Firm, P.A., 


Vance Stricklin, and Amber 


Fulmer, 


 Respondents. 


 


__________ 


 


APPELLANT’S RULE 210(g) CERTIFICATION RE 


PRODUCTION OF THE RECORD ON APPEAL 


__________ 


 


 Pursuant to Rule 210(g), SCACR, Appellant hereby certifies that the Record on Appeal 


contains all material proposed to be included by any of the parties and not any other material. 


NOTE REGARDING “EXHIBITS” CITED BY THE ORDER OF DISMISSAL 


 Appellant has faithfully reproduced the Order of Dismissal in this Record on Appeal 


exactly as it was filed with the Lexington County Clerk of Court by the Hon. Robin B. Stilwell. 


As discussed in the briefs, this Order of Dismissal strangely cites three “exhibits”
1
 that are not 


                                            
1
 These “exhibits” are first cited on Page 4 of the Order of Dismissal (which is also Page 4 of the Record on Appeal) 


and consist of three interlocutory orders from a different case—divorce litigation—involving the parties to this civil 
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included as attachments to the Order of Dismissal that Judge Stilwell filed with the Lexington 


County Clerk of Court. Further, these three “exhibits” do not appear anywhere else in the record 


below in this case. Neither party sought to include them in the record below in this case and 


Judge Stilwell did not enter them into the record below sua sponte. Accordingly, Appellant has 


omitted these three “exhibits” from the Record on Appeal since they were never made a part of 


the record below by any party or by the lower court judge and were not attached to the Order of 


Dismissal as prepared and filed by the lower court judge. 


 Appellant raised this issue with the lower court in his Motion for Reconsideration, but the 


lower court summarily denied the Motion for Reconsideration and took no action to add the 


“exhibits” to the record below. See Motion for Reconsideration at 8 (Record on Appeal at 125); 


see also Order Denying Reconsideration at 1 (Record on Appeal at 11). Accordingly, Appellant 


has included the Order of Dismissal exactly as it was filed by the lower court, leading to the 


strange result that the Order cites three “exhibits” that were never part of the record below and 


therefore cannot be part of this Record on Appeal per Rule 210(h), SCACR. 


September 14, 2020 s/James John Todd Kincannon   


 


 


Other Counsel of Record: James John Todd Kincannon 


Ward Bradley 216 Jones Avenue 


Moore Taylor Law Firm Simpsonville, SC 29681 


1700 Sunset Blvd. 864-963-4374 


West Columbia, SC ToddKincannon@gmail.com 


Attorney for Respondents Appellant Pro Se 


                                                                                                                       


action: (1) an interim temporary order in the divorce action dated July 1, 2016; (2) an order on a motion for 


temporary relief in the divorce action dated July 26, 2016; and (3) an order regarding an interlocutory appeal from 


the South Carolina Court of Appeals in the divorce action dated September 30, 2016. See Order of Dismissal at 4, 


supra, which appears on Page 4 of the foregoing Record on Appeal. Even though the Order of Dismissal cites these 


interlocutory orders from divorce litigation as “exhibits,” the Lexington County Court of Common Pleas judge who 


issued the Order of Dismissal on appeal did not attach them to the Order of Dismissal as exhibits, and no party to 


this civil action moved to include them in the record below either as exhibits to the Order of Dismissal or in support 


of any motion or other filing. 
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CERTIFICATE OF SERVICE 


__________ 


 


 The undersigned Appellant hereby certifies that he has, on the date below, properly 


served the foregoing Record on Appeal on opposing counsel. 


September 14, 2020 s/James John Todd Kincannon   


  James John Todd Kincannon 


  ToddKincannon@gmail.com 






