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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON )
James John Todd Kincannon, ) C/A No. 2019-CP-32-01168
)
Plaintiff, )
VS. ) ORDER GRANTING
) DEFENDANTS’ MOTION TO DISMISS
Ashely Suzanne Griffith, )
Moore Taylor Law Firm, P.A., )
Vance Stricklin, and Amber Fulmer, )
)
Defendants. )
)

I. INTRODUCTION

This matter came before the Court on May 29, 2019 pursuant to Defendants” Motion to
Dismiss. Plaintiff James John Todd Kincannon (“Kincannon’) appeared pro se. James Edward
Bradley, Esquire appeared for the defendants. After careful consideration to this matter, the Court
grants the Defendants’ Motion to Dismiss with Prejudice.

I1. FACTS

On April 6, 2015, the Lexington County Solicitor’s Office charged Plaintiff with criminal
domestic violence arising out of an assault on his then wife, Ashley Griffith (“Griffith”) that
occurred on March 26, 2015. On September 1, 2015, Griffith filed for divorce from Kincannon in
Lexington County Family Court. Griffith hired Defendant Vance Stricklin (“Stricklin”) and
Defendant Amber Fulmer (“Fulmer”) to represent her in the divorce. Stricklin and Fulmer are
employed as attorneys at the Moore Taylor Law Firm (“Moore Taylor”). The next day, the
Honorable W. Greg Seigler granted Griffith an Ex Parte Restraining Order against Plaintiff. The
Family Court case ended with a hearing on January 24, 2017 at which time the Honorable Peter

R. Nuessle approved an agreement between Kincannon and Griffith and granted a divorce to
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Griffith. The Decree of Divorce and Order Approving Agreement were issued on February 17,
2017 and filed on March 1, 2017 with the Lexington County Clerk of Court Office.

Two years later, on March 21, 2019, Plaintiff filed a Complaint alleging the following
causes of action: abuse of process, civil conspiracy, trespass on the case, unfair trade practices,
negligent supervision, and a violation of the South Carolina Omnibus Adult Protection Act. On
April 23, 2019, Defendants filed an Answer and Motion to Dismiss with Prejudice. The Defendants
moved to dismiss on the following basis: the Plaintiff was charged with Criminal Domestic
Violence by a Solicitor in the Lexington County Solicitors’ Office; the Defendants are not in
control of the actions of the Lexington County Solicitors’ Office; and the Defendants cannot be
held liable for actions of the Lexington County Solicitors” Office. On May 24, 2019, Defendants
filed a Memorandum in Support of their Motion to Dismiss. Subsequently, Plaintiff filed a
Memorandum in Opposition to Defendants’ Motion to Dismiss on May 29, 2019.

I1l. DISCUSSION

Defendants’ counsel argue Defendants are entitled to dismissal on all Plaintiffs’ causes of
action. The Court addresses each one in turn.

a. Abuse of Process

To establish a claim for abuse of process, the plaintiff must assert (1) an ulterior purpose,
and (2) a willful act in the use of the process not proper in the conduct of the proceeding. Food
Lion, Inc. v. United Food & Commercial Workers /nt’l. Union, 351 S.C. 65, 71, 567 S.E.2d 251,
253 (Ct. App. 2002). “The abuse of process tort provides a remedy for one damaged by another’s
perversion of a legal procedure for a purpose not intended by the procedure.” Id. “To sustain a
claim for the tort, a party must allege facts sufficient to show not only that the lawsuit was brought

for an ulterior purpose, i.e., for collateral reasons, but that willful acts were taken through which
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the process was misapplied.” Id. “One who uses a legal process, whether criminal or civil against
another primarily to accomplish a purpose for which it is not designed, is subject to liability to the
other for harm caused by the abuse of process.” Id. “The significance of [‘primarily’] is that there
IS no action for abuse of process when the process is used for the purpose for which it is intended.”
Id.

The Court finds and rules that Defendants are entitled to dismissal as to the Plaintiff’s cause
of action for Abuse of Process on the grounds that: Plaintiff has failed to sufficiently allege that he
was charged with criminal domestic violence for an ulterior purpose and Plaintiff’s claims do not
establish abuse of process pursuant to Johnson.

The 11" Circuit Solicitors Office charged Plaintiff with criminal domestic violence five
months before Ms. Griffith sought a divorce and over a year before the civil dispute over Griffith’s
dog. Plaintiff was later indicted for felony kidnapping and felony criminal domestic violence of a
high and aggravated nature. The charges are still pending. There is no evidence in the record that
Ms. Griffith nor her lawyers had control or involvement in the Solicitor’s decision to pursue the
criminal domestic violence charges against Plaintiff. Thus, Plaintiff has failed to sufficiently allege
an ulterior purpose to his criminal domestic violence charge or a willful act as required by South
Carolina law. It is also curious to note that there is no contest from any party but that probable
cause existed to initiate the prosecution.

Defendants argue that Johnson v. Painter, 279 S.C. 390, 307 S.E.2d 860 (S.C. 1983)
supports dismissal of the abuse of process action. In Johnson, a fight occurred between two parties
which resulted in physical injuries to one of the parties. After being acquitted of simple assault and
battery, respondent brought a lawsuit against appellant on the basis that it was improper to bring a

criminal charge and then seek a monetary gain by offering to drop the charges upon payment of
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$2,500.00. The Court in Johnson held: “we have always looked with favor upon restitution and
reconciliation. We see nothing wrong with the attorney calling or appellant telling him the amount
of his out-of-pocket expenses.” Id.

Plaintiff responds that Johnson should not apply for the following reasons: (1) Johnson is
about restitution and (2) in Johnson the respondent’s attorney contacted appellant first.

Plaintiff claims Griffith offered to drop the criminal charges if the Plaintiff would return
her pet. Although not relevant for their motion, the Defendants deny this claim. As to the
immediate issue, even if Griffith was willing to cooperate for a request to dismiss the charges, it
would not rise to the level of abuse of process. The Johnson case would still apply. The fact that
Johnson is about restitution and this case is not has no bearing on whether or not Defendants’
actions were appropriate. Johnson provides that a Solicitor and a victim may agree to drop charges
in exchange for out-of-pocket medical expenses. It is not a far stretch to apply that same premise
to a Solicitor and a victim that agree to drop charges in exchange for a pet. Specifically, the Family
Court and Court of appeals determined the pet belonged to the victim in 2016. (see Interim
Temporary Order filed July 1, 2016 attached as Exhibit A; Order on Plaintiff’s Motion for
Temporary Relief filed July 26, 2016 attached as Exhibit B; and South Carolina Court of Appeals
Order filed September 30, 2016 attached as Exhibit C). Thus, Plaintiff has failed to sufficiently
distinguish the alleged facts from the facts of Johnson and Defendant is entitled to dismissal as a
matter of law.

Additionally, the Court takes judicial notice that the Plaintiff alleges what he deems as an
improper offer occurred for a hearing scheduled for June 30, 2016. The Court also takes judicial
notice that the Family Court issued an Interim Temporary Order on July 1, 2016 from a June 30,

2016 hearing ordering a return of the pet. (see Exhibits A, B, and C). Therefore, the matter
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regarding return of a pet was resolved through a Family Court Order, making the resolution of the

subject criminal case immaterial.

b. Civil Conspiracy

To establish a claim for civil conspiracy, the plaintiff must prove three elements: (1) a
combination of two or more persons, (2) for the purpose of injuring plaintiff, and (3) causing
plaintiff special damage. Hackworth v. Greywood at Hammett, LLC, 335 S.C. 110, 115, 682 S.E.2d
871, 874 (Ct. App. 2009). “In a civil conspiracy claim, one must plead additional acts in
furtherance of the conspiracy separate and independent from other wrongful acts alleged in the
complaint, and the failure to properly plead such acts will merit the dismissal of the claim.” Id. See
Todd v. S.C. Farm Bureau Mut. Ins. Co., 276 S.C. 284, 292, 278 S.E.2d 607, 611 (1981)
(dismissing plaintiff’s civil conspiracy claim because “the civil conspiracy action does no more
than incorporate the prior allegations and then allege the existence of a civil conspiracy and pray
for damages resulting from the conspiracy. No additional acts in furtherance of the conspiracy
[were] plead”). Similarly, “if a plaintiff merely repeats the damages from another claim instead of
specifically listing special damages as part of their civil conspiracy claim, their conspiracy claim
should be dismissed.” Id. at 117.

The Court finds that Plaintiff failed to properly plead civil conspiracy. Plaintiff relied on
the allegations contained in his cause of action for abuse of process. Specifically, Plaintiff failed
to inform Defendants of what acts have been committed in furtherance of the alleged conspiracy
they are being accused of. Moreover, he failed to identify any special damages that have been

caused as a result of the alleged civil conspiracy.

Record on Appeal 5

89TT0ZEAD6T0Z#ASVD - SVIT1d NOWINOD - NOLONIX3T - NV Z€:TT 20 INC 6T0¢C - d3TId AT1VIINOH1LO313





In addition, “a civil conspiracy cannot exist when the alleged acts arise in the context of a
principal-agent relationship because by virtue of the relationship such acts do not involve separate
entities.” McMillan v. Oconee Memorial Hosp., Inc., 367 S.C. 559, 626 S.E.2d 884 (S.C. 2006).
Stricklin and Fulmer are agents of Moore Taylor. Therefore, Plaintiff’s claim of civil conspiracy
is dismissed as a matter of law.

C. Trespass on the Case

Trespass on the case is no longer recognized by the state of State of South Carolina.
Trespass on the case has been abolished since 1895. Michalson v. All, 43 S.C. 459, 21 S.E. 323
(S.C. 1895).

The Court finds that Defendants are entitled to dismissal as to the Plaintiff’s cause of action
for Trespass on the Case.

d. Unfair Trade Practices

“To be actionable under the UTPA, the unfair or deceptive act or practice must have an
impact upon the public interest.” Wogan v. Kunze, 366 S.C. 583, 607, 623 S.E.2d 107, 120 (Ct.
App. 2005) citing deBondt v. Carlton Motorcars, Inc., 342 S.C. 254, 269, 536 S.E.2d 399, 407
(Ct. App. 2000). “An impact on the public interest may be shown if the acts or practices have the
potential for repetition.” Id. citing Singleton v. Strokes Motors, Inc., 358 S.C. 369, 379, 595 S.E.2d
461, 466 (2004). “The potential for repetition may be shown by showing the same kind of actions
occurred in the past, thus making it likely they will continue to occur absent deterrence.” Id.

Plaintiff failed to allege an impact on the public interest or any actual damage. The acts
Plaintiff alleges are appropriate within an attorney client relationship. Plaintiff has not plead that

the same kind of actions occurred in the past. Plaintiff’s pleadings show that he was charged with
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criminal domestic violence one year before the dispute over the dog began and he was later indicted
for two felonies.

The Court finds dismissal is proper because Plaintiff has failed to allege an impact on the
public interest or any actual damage.

e. Negligent Supervision

A claim of negligent supervision against a law firm hinges on whether or not the law firm
owed a duty. Charleston, S.C. Registry for Golf & Tourism, Inc. v. Young, 359 S.C. 635, 644-645,
598 S.E.2d 717, 722 (Ct. App. 2004). Generally, the common law imposes no duty to act. Id. If
the law firm owes no duty then any harm suffered would be irrelevant. Id.

Moore Taylor, Attorney Stricklin, and Attorney Fulmer owed no duty to Plaintiff. Moore
Taylor, Attorney Stricklin, and Attorney Fulmer represented Plaintiff’s wife in the divorce.
Plaintiff was not their client. As a result, Plaintiff has no basis to sue Moore Taylor, Attorney
Stricklin, or Attorney Fulmer in negligence because they owe him no duty.

Further, Plaintiff’s own pleadings admit a victim in a criminal case has no authority to
direct a prosecutor to dismiss a criminal charge. He alleges regardless of the lack of duty, Griffith
can be liable for supervising the prosecutor when she was the victim. Plaintiff also admits Moore
Taylor, Attorney Stricklin, and Attorney Fulmer have no legal duty or ability to supervise a
solicitor’s prosecution of a criminal case.

The Court finds that neither Moore Taylor, Attorney Stricklin, Attorney Fulmer, nor
Griffith had a duty or the ability to supervise the solicitor in Plaintiff’s criminal domestic violence
prosecution. Thus, Defendants are entitled to dismissal as a matter of law.

f. South Carolina Omnibus Adult Protection Act
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Pursuant to the South Carolina Omnibus Adult Protection Act, psychological abuse is
defined as “deliberately subjecting a vulnerable adult to threats or harassment or other forms of
intimidating behavior causing fear, humiliation, degradation, agitation, confusion, or other forms
of serious emotional distress.” S.C. Code Ann. § 43-35-10(10).

Defendants argue that Plaintiff has not alleged facts to show he is a vulnerable adult.
Defendants further argue that if Plaintiff is in fact incompetent then he does not have standing to
bring claims without a Guardian ad Litem.

The Court finds that Plaintiff has failed to allege facts to show he was a vulnerable adult.
Thus, Defendants are entitled to dismissal as a matter of law.

IV. CONCLUSION

The Court finds Plaintiff has failed to set forth any cause of action upon which relief can
be granted and it is proper to grant the Defendants’ Motion to Dismiss with Prejudice. As an
additional determining factor, it is instructive for this Court to state what is obvious to any person
who reviews the relevant history of Plaintiff’s litigation, claims, and prosecutions. The Plaintiff is
no doubt aggrieved by the circumstances of the dissolution of his marriage. The Court is sensitive
to the inexorable effect of obsessive interpersonal passion. However, lawsuits against third parties
who may have had some connection to the marital fallout are not the responsible or legally
appropriate method of redressing interpersonal grievances. These Defendants, in part, were the
Wife’s lawyers who were simply representing her interests in keeping with their prescribed ethical
duties. The Plaintiff is flailing about wildly through misplaced litigation to recover something
which has been lost. Sadly, the Courts are not the venue for recovering this type of loss or for
exacting personal retribution. It is simply contrary to sound public policy to allow this lawsuit,

given all attendant and obvious circumstances, to proceed against faultless third parties.
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Therefore, for the reasons discussed herein, Defendants are entitled to dismissal as a matter

of law.

IT IS SO ORDERED, this day of , 2019.

The Honorable Robin B. Stilwell
Presiding Judge
11™ Judicial Circuit
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Case Caption: James John Todd Kincannon VS Ashely Suzanne Griffith
Case Number: 2019CP3201168

Type: Order/Dismissa

So Ordered

< Robin B. Stilwell 2158
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON ELEVENTH JUDICIAL CIRCUIT

ORDER DENYING PLAINTIFF'S
MOTION FOR RECONSIDERATION

James John Todd Kincannon,
Plaintiff,
VS.
Ashely Suzanne Griffith, Moore Taylor Law
Firm, P.A., Vance Stricklin, and Amber

Fulmer,

Defendants. C. A. No.: 2019-CP-32-01168

N N N N N N N N N N N N N N N N N

This matter comes before the Court pursuant to the Plaintiff's Motion to Reconsider the
Court's Order Granting Defendants’ Motion to Dismiss and for Additional Relief entered on or
about July 2, 2019. The Plaintiff's Motion to Reconsider, dated July 22, 2019, was made pursuant
to Rules 59(e), 52(b), 60(a), and 60(b) of the South Carolina Rules of Civil Procedure. After
having had the opportunity to carefully review the Plaintiff's Motion, this Court elects to

respectfully deny the same.

AND IT IS SO ORDERED.

ROBIN B. STILWELL

July 29, 2019
Greenville, South Carolina
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Lexington Common Pleas

Case Caption: James John Todd Kincannon VS Ashely Suzanne Griffith
Case Number: 2019CP3201168

Type: Order/Other

So Ordered

< Robin B. Stilwell 2158

Electronically signed on 2019-07-30 09:14:08 page 2 of 2
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON

JAMES JOHN TODD KINCANNON, ‘2 Oﬁsegoepg;z_eq_‘i 6 8

Plalntiﬁ‘, =3

=

ASHELY SUZANNE GRIFFITH, MOORE V%RIFI?D ﬁ? MPL(?I?:IS:. =
TayLor Law FirRM, P.A., VANCE (Jury Trial Deman o 2; < =
STRICKLIN, and AMBER FULMER, sty =
T Lamtiry ™~

ST .

Defendants. =

TO DEFENDANTS ABOVE-NAMED:

You are hereby summoned and required to answer the Complaint in this action, a
copy of which is hereby served upon you, and to serve a copy of your Answer to the
Complaint on the Plaintiff (whose address is below) within thirty days after the service
thereof, exclusive of the date of such service, and if you fail to answer the Complaint
within the time aforesaid, the Plaintiff in this action will apply to the Court for the relief
demanded in the Complaint and a judgment by defauit will be rendered against you for
the relief demanded in the Complaint.

Respectfully submitted,

O’\/

February 23, 2019 JEXES JOHN ToDD KINCANNON

216 Jones Avenue

Simpsonville, South Carolina 29681
864-963-4374
ToddKincannon@gmail.com
Plaintiff Pro Se

Page 1 of 1
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON
JAMES JOHN TODD KINCANNON, Case No.

i, LO0T9CP32017168

V.
ASHELY SUZANNE GRIFFITH, MOORE VF.;]RIFI,FD lCI()) MPL(‘;U?T“_— ;‘f';_
TAYLOR LAwW FRM, P.A, VANCE (Jury Trial Demanded) 1:5 - =;
STRICKLIN, and AMBER FULMER, AP g K g no
Defendants. 21 A =
o
PARTIES AND JURISDICTIONAL ALLEGATIONS o

1. This is an action for abuse of process, civil conspiracy, trespass on the case, unfair

trade practices, negligent supervision, and related torts arising out of a criminal domestic
violence prosecution in Lexington County and a civil dispute in Greenville County. The
South Carolina Court of Common Pleas has subject matter jurisdiction over these claims,
and venue is proper in Lexington County based on the facts of the case.

2. Plaintiff James John Todd Kincannon is a resident of Greenville County.

3. Defendant Ashely Suzanne Griffith is, so far as Plaintiff is aware, a resident of
Lexington County.
4. Defendant Moore Taylor Law Firm, P.A. is a professional association organized

and existing under the law of the State of South Carolina with a principal place of

business in Lexington County.

5. Defendant Vance Stricklin is, upon information and belief, a resident of

Lexington County.

Page 1 of 19
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6. Defendant Amber Fulmer is, upon information and belief, a resident of Lexington
County.
7. Defendants Moore Taylor Law Firm, P.A., Stricklin, and Fulmer are collectively
referred to as the “Moore Taylor Defendants™ herein.
8. Defendant Griffith is vicariously liable for all conduct of the Moore Taylor
Defendants described herein, and Defendant Moore Taylor Law Firm, P.A. is vicariously
liable for all conduct of Defendant Vance Stricklin and Defendant Amber Fulmer
described herein.
9. All Defendants are jointly and severally liable, both directly as joint tortfeasors
and vicariously, for the actionable conduct of one Nicole Howland of the Lexington
County Sheriff’s Department described herein, as Defendants and Howland willfully
acted i.n.concert with respect to these matters. All actionable conduct engaged in by
Howland and other agents of the State of South Carolina, including all tortious acts and
omissions, was procured by Defendants and engaged in by Howland and/or other agents
of the State of South Carolina at the direction of Defendants and with their express
approval.
10.  The Lexington County Court of Common Pleas has personal jurisdiction over all
Defendants based on the facts of the case.

GENERAL FACTUAL ALLEGATIONS
11.  On April 6, 2015, Plaintiff was charged with criminal domestic violence by the
Lexington County Sheriff’s Department arising out of a marital dispute occurring on

March 26, 2015 between Plaintiff and Defendant Griffith.
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12.  Plaintiff vigorously protested that he was innocent at all times and in fact was
innocent, as there was (and remains) no evidence whatsoever that he had engaged in any
criminal conduct of any kind during the March 26, 2015 marital dispute.

13.  Plaintiff accordingly demanded the Lexington County Sheriff’s Department drop
the criminal domestic violence charge, and eventually Plaintiff’s demands appeared to
meet with success when Nicole Howland of the Lexington County Sheriff’s Department,
the prosecutor assigned to the case, offered to drop the criminal domestic violence charge
on June 30, 2016.

14,  However, Howland’s offer was unacceptable because it was unlawfully
conditioned upon Plaintiff surrendering his pet golden retriever to Defendant Griffith that
was the subject of an entirely unrelated civil dispute between Plaintiff and Defendant
Griffith as to the rightful ownership and possession of the animal. That civil dispute had
absolutely nothing whatsoever to do with the criminal domestic violence case, having
arisen over a year after the commencement of the criminal domestic violence prosecution
under circumstance entirely unrelated to any allegations of criminal domestic violence.
The civil dispute over the golden retriever was ultimately resolved entirely in Plaintiff’s
favor by way of a civil declaratory judgment action in the Greenville County Court of
Common Pleas.

15. Howland made this unlawful demand after being propositioned by Defendant
Griffith and her legal counsel in the civil dispute involving Plaintiff’s animal, the Moore
Taylor Defendants, in connection with a court appearance in the criminal crlomestic

violence case on June 30, 2016. Howland willingly agreed to attach that unlawful
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condition relating to an unrelated civil dispute to the offer to drop the criminal domestic
violence charge and did so.

16.  Plaintiff rejected Defendants’ and Howland’s demand that he surrender
possession of the animal to Defendant Griffith in exchange for Howland dropping the
criminal domestic violence charge against him and instead moved to disqualify Howland
for prosecutorial misconduct, a motion which was successful.

17.  The new prosecutors appointed in the action bizarrely refused to drop the minor
misdemeanor criminal domestic violence charge without conditioning such offer on an
illegal requirement that Plaintiff surrender the animal to Defendant Griffith and instead
procured Plaintiff’s indictment on felony kidnapping and felony criminal domestic
violence of a high and aggravated nature charges, then offering to dismiss those charges
if Plaintiff would plead guilty to the original minor misdemeanor criminal domestic
violence charge. Plaintiff rejected this new offer for multiple reasons, not the least of
which was that it required Plaintiff to perjure himself in the plea colloquy by testifying
under oath he had committed a crime which he had not committed and for which there
was not a single shred of evidence of guilt.

18.  As a result, the sole and proximate cause of the continuation of the criminal
domestic violence prosecution after June 30, 2016 and the elevation of charges from the
minor misdemeanor charge to the two major felony charges was the unlawful conduct of
Howland, procured by Defendant Griffith and the Moore Taylor Defendants, which
resulted in Howland’s lawful and proper offer to drop the bogus criminal domestic

violence charge against Plaintiff, being unlawfully conditioned on Plaintiff surrendering
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his animal to Defendan.t Griffith to enable her to prevail in the wholly unrelated civil
dispute between Plaintiff and Defendant Griffith.

19.  Plaintiff has been severely injured by this unlawful and actionable conduct and
seeks a recovery of all nominal, compensatory, and punitive damages available under the
following causes of action.

FOR THE FIRST CAUSE OF ACTION
ABUSE OF PROCESS

20.  The foregoing conduct by Defendants constitutes the tort of abuse of process.

21.  Obviously, the sole proper purpose of a criminal prosecution for criminal
domestic violence is to secure the criminal conviction of an individual reasonably
believed by the State to have committed the crime of criminal domestic violence.

22. It is black letter South Carolina law that using a criminal prosecution as a club to
extract concessions from a criminal dc;,fendant in an unrelated civil dispute or otherwise
gain advantage in an unrelated civil dispute is an abuse of the criminal process, and it is
indisputable that Defendants did preciseiy that in this case: The civil dispute over the
animal had absolutely nothing whatsoever to do with the criminal domestic violence case,
yet Defendants sought to use the criminal domestic violence prosecution as leverage
against Plaintiff in the unrelated civil dispute and did so, conditioning dismissal of the
criminal domestic violence charge against Defendant on his agreement to abandon his
rights in the civil dispute.

23.  Howland admittedly believed the proper outcome of the minor misdemeanor
criminal domestic violence prosecution against Plaintiff was that the criminal domestic
violence charge be dropped, and her belief in that regard was abéolutely correct in light of

Plaintiff’s obvious innocence. Howland therefore had a legal duty to drop the charge
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accordingly without demanding any concessions of any kind from Plaintiff in regards to
the unrelated civil dispute over the animal, and Defendant Griffith and the Moore Taylor
Defendants had a legal duty not to enlist Howland in their abuse of process scheme by
convincing her to condition the dismissal of the criminal domestic violence charge on
Plaintiff making concessions to them in the unrelated civil dispute. Defendants’ joint
conduct was indisputably extortionate and therefore actionable as an abuse of process,
and a particularly egregious and malicious abuse of process in light of the facts that
Defendants sought to force Plaintiff to surrender possession of an animal to Defendant
Griffith that Plaintiff was the rightful legal owner of, as later confirmed in the declaratory
judgment litigation in Greenville County involving Plaintiff, Defendant Griffith, and the
Moore Taylor Defendants and that Plaintiff was obviously innocent of the criminal
domestic violence charge in the first place, as Defendant Griffith had admitted under oath
in connection with the initial investigation by the Lexington County Sheriff’s
Department.'

24,  Further, although actual malice and intent to harm are not elements of abuse of
process, their presence in an abuse of process case is typically sufficient to prove that
“the use of the process [was] to coerce or extort,” the gravamen of the tort of abuse of

process. Swicegood v. Lott, 665 S.E.2d 211, 379 S.C. 346 (Ct. App. 2008). That is most

! Abuse of process cases often involve situations where the tortfeasor sought to use criminal process to gain
an advantage in civil litigation that the tortfeasor should rightfully win, such as using a criminal prosecution
for theft solely to leverage the defendant into returning possession of property to the tortfeasor that the
tortfeasor is the rightful owner of. This case involves something far worse: a case where the tortfeasors
sought to use criminal process to leverage the defendant into surrendering possession of property to the
tortfeasors that the tortfeasors had no legal right to possess, which was entirely unrelated to the subject
matter of the criminal prosecution, and which was the subject of civil litigation that the tortfeasors
rightfully should have lost and ultimately did lose. The egregiously malicious nature of this particular type
of abuse of process is not an element of abuse of process—the extortionate conduct is sufficient to give rise
to a cause of action regardless of the fundamental “righteousness” of the torfeasor’s cause—but is
nonetheless something the jury must consider in determining punitive damages.
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certainly the situation here. Each Defendant acted with actual malice and had an intent to
harm Plaintiff by using criminal process in an effort to coerce and extort Plaintiff in the
civil dispute over the animal despite having actual knowledge at all times that the civil
dispute had not the slightest connection whatsoever to the criminal domestic violence
prosecution and having sophisticated legal knowledge as to what conditions may and may
not be lawfully attached to a prosecutorial offer to dismiss a criminal charge.

25.  Defendant Griffith and the Moore Taylor Defendants further had actual
knowledge that Plaintiff was innocent of the criminal domestic violence charge and never
should have been charged in the first place, and further had actual knowledge that
Plaintiff was the lawful owner of the animal and that Defendant Griffith had no good
faith claim to the contrary, which Defendants are estopped from denying in light of the
litigation result in Greenville County.

FOR THE SECOND CAUSE OF ACTION
CIvIL CONSPIRACY

26.  In the highly unlikely situation where the court concludes that some or all of the
conduct alleged to be abuse of process is not actionable as such, Plaintiff alternatively
pleads a cause of action for civil conspiracy as to such conduct. Defendants obviously
and admittedly conspired with respect to the conduct at issue in this case, and such
conduct is plainly actionable as civil conspiracy if it is not actionable as abuse of process.
Plaintiff seeks all damages available under the tort of civil conspiracy to the extent the
court might find that all or part of the abuse of process cause of action should instead be

characterized as a civil conspiracy cause of action.
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FOR THE THIRD CAUSE OF ACTION
TRESPASS ON THE CASE

27.  In the highly unlikely situation where the court concludes that some or all of the
conduct alleged to be abuse of process or, alternatively, civil conspiracy is not actionable
under either theory, Plaintiff alternatively pleads a cause of action for trespass on the case
as to such conduct. Defendants conduct is plainly unlawful and if it is not actionable
under any named tort it must necessarily be actionable as trespass on the case, the general
cause of action for tortious conduct that is not within the ambit of any named tort.
PlainiifT seeks all damages available under the general tort of trespass on the case to the
extent the court might find that all or part of the conduct complained of herein is outside
the ambit of both the primary abuse of process cause of action or the alternative cause of

action for civil conspiracy.

FOR THE FOURTH CAUSE OF ACTION
SoUTH CAROLINA UNFAIR TRADE PRACTICES ACT

28.  Plaintiff further contends and alleges that the particular conduct complained of in
this case is an unfair trade practice in violation of the South Carolina Unfair Trade
Practices Act.

29.  The basis of this claim is that it is black letter law that the only proper client of a
South Carolina prosecutorial officer is the Sovereign, the People of the State of South
Carolina. South Carolina prosecutorial officers are expressly forbidden by South Carolina
law from “moonlighting” as de facto or de jure civil litigators acting on behalf of alleged
victims in their cases with the narrow and inapplicable exception of situations where a

prosecutor may assist a victim in obtaining restitutionary relief in a bona fide good faith
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criminal prosecution, a situation which has absolutely no application to this particular
case.

30.  The professional prosecution of civil claims on behalf of clients is a trade, and
attorney conduct is regulated by the South Carolina Unfair Trade Practices Act. E.g. S.C.
Code § 39-5-39 (declaring deceptive attorney advertising conduct to be an unfair trade
practice). It is indisputably illegal, and therefore unfair, for criminal prosecutors whose
client is the Sovereign to simultaneously engage in the sort of “moonlighting™ as civil
prosecutors whose client is the alleged victim in a criminal prosecution that Howland
engaged in in this case, conduct which was procured by Defendant Griffith and the
Moore Taylor Defendants for the obvious reason that procuring such “moonlighting™
from Howland was the only possible way Defendant Griffith and the Moore Taylor
Defendants could secure possession of the disputed property in this matter, the pet
animal. Defendant Griffith and the Moore Taylor Defendants knew that they would be
unable to secure possession of the animal through legitimate civil process given the facts
and circumstances of the case and therefore sought to illegitimately use criminal process
in an effort to obtain an ill-goiten gain in the civil dispute.

31. Making a threat to commence or continue a criminal prosecution solely for
advantage in a civil dispute—particularly a civil dispute that is entirely unrelated to the
criminal matter—is an illegal, and therefore unfair, litigation practice expressly
prohibited by Rule 4.5 of the South Carolina Rules of Professional Conduct (“A lawyer
shall not present, participate in presenting, or threaten to present criminal or professional
disciplinary charges solely to obtain an advantage in a civil matter.”) Enlisting a

prosecutor to abuse his or her office by assisting in this illegal, and therefore unfair,
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litigation practice is likewise an illegal, and therefore unfair, litigation practice expressly
prohibited by South Carolina decisional law.

32.  Defendants, a combination of a civil litigant, her civil litigation counsel, and a
prosecﬁtor unlawfully enlisted by them to assist in th¢ civil litigation matter, made, and
followed through, on a threat to continue a criminal prosecution solely for advantage in a
civil dispute in this case. Defendants, by and through their co-conspirator and ally
Howland, offered to drop a criminal domestic violence charge against Plaintiff if Plaintiff
would surrender in an entirely unrelated civil dispute with Defendant Griffith that had
nothing whatsoever to do with the criminal prosecution, a clear violation of Rule 4.5 of
the South Carolina Rules of Professional Conduct and the common law of South Carolina
governing the propriety of conduct incident to criminal and civil litigation. When
Plaintiff refused the extortionate demand, Defendants unfairly continued the.criminal
prosecution against Plaintiff not because Defendants honestly thought Plaintiff deserved
to be prosecuted for criminal domestic violence but because Plaintiff had declined to
surrender an animal to Defendant Griffith and thereby cause the Moore Taylor
Defendants to win that particular civil dispute on her behalf even though the dispute over
the animal had absolutely no connection whatsoever to the criminal domestic violence
matter.

33.  The professional practice of civil litigation is a trade, and the disreputable and
unlawful practice engaged in by certain civil litigators whereby a prosecutor is enlisted to
unethically aid them in the prosecution of a civil claim is patently unfair because it is
unlawful, and it is plainly subject to repetition as evidenced by the South Carolina

Supreme Court’s decision to expressly prohibit such conduct in Rule 4.5 of the South
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Carolina Rules of Professional Conduct. Further, various South Carolina reported
appellate decisions address and condemn such conduct in bright-line terms in cases where
other civil litigators and prosecutors have engaged in the conduct at issue in this case.
Accordingly, such conduct is a violation of the South Carolina Unfair Trade Practices Act
and is civilly actionable under that Act when it causes harm to an actual or prospective
criminal defendant, even if such conduct is also actionable under other causes of action.
“The penalties and remedies provided in [the South Carolina Unfair Trade Practices -Act]
are cumulative of and in addition to other provisions of law” per 2004 Act No. 204,
Section 2, informally codified as an editor’s note between S.C. Code § 39-5-38 and S.C.
Code § 39-5-39 at www.scstatehouse.gov/code/t39c005.php.

34.  Obviously, not every type of abuse of pr(;ccss necessarily constitutes an unfair
trade practice that is actionable under the South Carolina Unfair Trade Practices Act. But
the particular type of abuse of process at issue in this case—where a prosecutor agrees to
serve as a de facto “outside” civil litigation counsel to aid private counsel representing an
alleged victim in pressing civil claims against the criminal defendant that are entirely
outside the proper ambit of criminal restitution—is an unfair litigation practice expressly
prohibited by the Rules of Professional Conduct and clear South Carolina decisional law
and is therefore an unfair trade practice as well.

35.  Plaintiff asserts this statutory tort cause of action in addition to the common law
causes of action pursuant to 2004 Act No. 204, Section 2, supra. To the extent the court
may find that Plaintiff must elect between this statutory tort cause of action and one or
more of the common law causes of action, Plaintiff will make such election at the proper

time.
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FOR THE FIFTH CAUSE OF ACTION
NEGLIGENT SUPERVISION

36.  Plaintiff additionally asserts claims for negligent, grossly negligent, reckless, or
willfully deficient supervision: (1) against Defendant Griffith for failing to adequately
supervise her lawful private counsel, the Moore Taylor Defendants, and her unlawful
private counsel, Howland, with respect to the civil dispute involving the animal; (2)
against Defendant Moore Taylor Law Firm, P.A. for failing to adequately supervise the
individual Moore Taylor lawyers involved in this matter and for failing to adequately
supervise Howland once she was enlisted as “moonlighting” counsel to assist in the civil
dispute involving the animal; (3) against the individual Moore Taylor lawyers for failing
to adequately supervise Howland once she was enlisted as “moonlighting” counsel to
assist in the civil dispute involving the animal; and (4) against Defendant Stricklin for
failing to adequately supervise Defendant Fulmer to whatever extent Defendant Fulmer
was primarily responsible for enlisting or subsequently supervising Howland’s conduct in
this matter.

37.  With the possible exception of Defendant Fulmer,” all Defendants had a duty to
supervise Howland in this matter after securing an agreement from her to assist them in
the civil dispute with Plaintiff involving the animal, and Defendants Griffith and Moore

Taylor Law Firm, P.A. likewise had duties to supervise the individual Moore Taylor

? Plaintiff is informed and believes that Defendants Stricklin and Fulmer acted as joint supervisors of
Howland’s involvement in the civil dispute that is the subject of this action, but Plaintiff was not privy to
the communications between Defendants Stricklin and Fulmer with Howland and does not know with
certainty who did what with respect to enlisting Howland to help with the prosecution of the civil claim
against Plaintiff relating to the animal dispute or with respect to supervising Howland in that endeavor.
Obviously Howland was under the supervision of one or both of the Moore Taylor lawyers but it is not
clear exactly what the relationship was. Should discovery reveal that one of the Moore Taylor lawyers was
not responsible for supervising Howland, Plaintiff will drop the negligent supervision claim against that
particular Moore Taylor lawyer. Defendant assumes that the only possibility is that Defendant Fulmer
might not have been responsible for supervising Howland given Defendant Fulmer’s status as a junior
associate working under Defendant Stricklin, a senior partner.
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lawyers and law firm staff who performed professional litigation services on behalf of
Defendant Griffith, including but not limited to the enlistment and supervision of
Howland as de facto outside associated counsel on the civil dispute involving the animal.

38.  Every defendant owing a supervisory duty in this matter breached that duty by
failing to ensure that Howland’s efforts to assist Defendant Griffith and the Moore Taylor
Defendants in pressing their civil claim agaipst Plaintiff relating to the animal dispute
stayed within the bounds of South Carolina law and did not result in an abuse of process
or other tortious, illegal, unethical, or unfair conduct.’ Every defendant owing a
supervisory duty in this matter further breached that duty by failing to direct Howland to
engage in corrective action once Plaintiff objected to Howland’s extortionate demand that
he capitulate in the civil dispute involving the animal in exchange for Howland dropping
the criminal domestic violence charge against him. Such corrective action would, as a
matter of law, have been to direct Howland to drop the criminal domestic violence charge
without conditioning such action on Plaintiff’s capitulation in the unrelated civil dispute.

39.  Obviously a typical victim in a typical criminal case has no authority to direct a
prosecutor to drop the criminal charge, but this is not a typical criminal case and
Defendant Griffith is not a typical victim. Defendant Griffith retained civil litigators to
assist her in using the criminal case to her advantage in civil litigation, and those civil
litigators were obviously able to “capture” the prosecutor in the matter and convince her

to do their bidding. A civil litigant who “captures” a prosecutor in this fashion has the

3 Plaintiff cannot conceive of any assistance that Howland could have offered Defendant Griffith and the
Moore Taylor Defendants without running afoul of South Carolina law other than quitting her job and
going to work as Defendant Griffith’s lawful civil counsel in the civil case involving the animal dispute,
but even assuming there were less severe ways she could have assisted Defendant Griffith and the Moore
Taylor Defendants that would have been within the bounds of South Carolina law, Howland elected not to
stay within such boundaries and made this election at the direction and with the approval of Defendant
Griffith and the Moore Taylor Defendants.
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same duty to supervise the prosecutor that a solicitor would so long as the prosecutor
stays captured. See In re Myers, 584 S.E.2d 375, 355 S.C. 1 (2003) (establishing personal
duty of direct supervision on persons who supervise criminal prosecutions in the State of
South Carolina). The fact that Defendant Griffith and the Moore Taylor Defendants have
no legal right to supervise criminal prosecutions in the State of South Carolina is
immaterial because in this case, as a factual matter, they endeavored to capture a
prosecutor and were successful in doing so. Therefore they had the same supervisory
duties as a solicitor, and a solicitor’s duty of supervision in that situation would have
required the solicitor to direct Howland drop the criminal domestic violence charge
against Plaintiff without imposing the unlawful condition after Plaintiff objected to it,' and
since Howland was obviously willing to do whatever Defendant Griffith and the Moore
Taylor Defendants told her to do—even including patently unlawful conduct—it is
reasonable to conclude that if such a directive had been sent to her by her unlawful
supervisors, Howland would have abided by it and would have dropped the criminal
domestic violence charge without seeking to impose the unlawful and extortionate
condition on Plaintiff that required him to capitulate to Defendant Griffith and the Moore
Taylor Defendants in the unrelated civil dispute involving the animal.

40.  Plaintiff contends this common law cause of action is entirely separate from the
preceding causes of action and that no election of remedies is required, but should the
court find otherwise, Plaintiff will make such election at the proper time.

FOR THE SIXTH CAUSE OF ACTION
SOUTH CAROLINA OMNIBUS ADULT PROTECTION ACT

41.  Plaintiff contends that at all times relevant to this matter, Plaintiff qualified as a

“sulnerable adult” as that term is used in the South Carolina Omnibus Adult Protection
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Act codified at Title 43 Chapter 35 of the South Carolina Code of Laws and that
Defendants had actual knowledge of Plaintiff’s status in this regard at all times relevant
to this matter.
42,  Plaintiff contends that the conduct by Defendants complained of herein
constitutes psychological abuse in violation of the South Carclina Omnibus Adult
Protection Act.
43,  Defendants’ willful, intentional, reckless, grossly negligent, and negligent tortious
conduct complained of herein has actually and proximately caused Plaintiff to suffer fear,
humiliation, degredation, agitation, confusion, and other forms of serious emotional,
mental, and psychological distress and therefore qualifies as psychological abuse per the
definitions section of the South Carolina Omnibus Adult Protection Act codified at S.C.
Code § 45-35-10(10).
44.  The South Carolina Omnibus Adult Protection Act provides a private right of
action sounding in tort for violations thereof and Plaintiff asserts this cause of action
against all Defendants.

DAMAGES
45,  Plaintiff seeks and is entitled nominal, compensatory, punitive, and treble
damages for numerous harms and injuries actually and proximately caused by the tortious
conduct of Defendants complained of herein.
46.  Plaintif®s damages include but are not necessarily limited to emotional,
psychological, reputational, financial, economic, wage loss, credit damage, liberty, and
medical expense injuries suffered by Plaintiff proximately caused by Howland’s unlawful

refusal to drop the criminal domestic violence prosecution against Plaintiff on June 30,
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2016 unless Plaintiff agreed to the unlawful condition which required him to surrender to
Defendant Griffith and the Moore Taylor Defendants in the unrelated civil dispute
regarding the pet animal. Accordingly, all injuries suffered as a result of the continuation
of the misdemeanor criminal domestic violence prosecution past June 30, 2016 and the
enhancement of charges to felony kidnapping and felony criminal domestic violence are
actually and proximately caused by the tortious conduct complained of herein and are
recoverable in this action.
47.  The specific injui‘ies suffered by Plaintiff are extreme and cannot be alleged with
complete particularity because the harm is ongoing due to the ongoing nature of the
criminal prosecution and the concomitant uncertainty as to its outcome, duration, or the
adverse collateral effects it will continue to have on Plaintiff's life which may be
continuations of harms already suffered or which may be entirely new harms Plaintiff
cannot predict with certainty at this time. At a minimum Plaintiff is entitled to recover
for:

a. Loss of enjoyment of life associated with the continuation of the criminal

prosecution and the enhancement of criminal charges from a minor misdemeanor

to two major felonies.

b. Reputational harm and embarrassment caused by the absence of a

favorable resolution of the criminal prosecution and the enhancement of criminal

charges from a minor misdemeanor to two major felonies.

c. Severe psychiatric harm and resulting medical expenses includiﬁg but not

limited to a nervous breakdown in July of 2018 actually and proximately caused

by the stress, anxiety, and depression associated with the ongoing criminal
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prosecution and the enhancement of criminal charges from a minor misdemeanor
to two major felonies.

d. Loss of employment opportunities which caused Plaintiff to lose his home
in Columbia, South Carolina due to the inability to pay property taxes and which
have caused Plaintiff to face foreclosure of his interest in a second parcel of real
property in Colleton County.

e. Restrictions of liberty occasioned by the continuation of the criminal
prosecution and the enhancement of criminal charges from a minor misdemeanor
t(‘) two major felonies, including but not limited to incarceration in the Lexington
County Detention Center after the criminal charges were enhanced, involuntary
psychiatric hospitalization and a subsequent two-month incarceration in the
Greenville County Detention Center after Plaintiff’s nervous breakdown in July of
2018, and the various liberty restrictions imposed by the pre-trial release orders in
the minor misdemeanor criminal domestic violence prosecution and the felony
kidnapping and felony criminal domestic violence prosecution which include but
are not limited to cutright banishment from Lexington County, where Plaintiff’s
residence was located, and Richland County and which include terms essentially
placing Plaintiff on house arrest and which as a practical matter entirely preclude
Plaintiff from all sorts of activities that he previously enjoyed such as traveling to
sporting events, going on vacations, and the like.

f. Numerous financial, economic, and credit injuries caused by the inability
of Plaintiff to secure employment that would provide meaningful compensation

commensurate with his skills in the legal and political industries, employment
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which was off-limits to Plaintiff during the pendency of the criminal charges due
to the nature of those industries and which is now forever off-limits to Plaintiff for
all practical purposes due to the extreme public embarrassment and reputational
harm caused by Plaintiff’s nervous breakdown in July of 2018.

g. Mental anguish, frustration, and extreme emotional distress associated
with Plaintiff’s continued (and apparently unending) status as a criminal domestic
violence defendant despite being provably innocent of the charges against him.

h. Loss of time and litigation expenses associated with Plaintiff’s pro se
defense of the criminal domestic violence prosecution coupled with exposure to
potential imposition of an attorneys fee judgment against him arising from his
decision to enlist the services of a public defender after his nervous breakdown in
July of 2018.

i Loss of his criminal defense attorney (who doubled as his divorce
attorney) as a direct result of Defendants’ abuse of process, which caused
Plaintiff’s counsel in those matters to seek to be relieved when Plaintiff made
clear he had no intention of capitulating to Defendants’ extortionate demands
regarding the civil dispute over the animal, which forced Defendant to handle
both matters pro se thereafter despite Plaintiff’s complete lack of experience in
family court litigation and complete lack of desire to represent himself in a
criminal matter that had any probability of going to trial.

j- All future injuries, damages, and harms which manifest as a result of the
continuation of the felony criminal domestic violence prosecution against

Plaintiff, which may even include wrongful conviction and a thirty year prison
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sentence imposed on Plaintiff solely because Plaintiff lawfully declined to submit
to the extortionate demands of Howland and Defendant Griffith and the Moore
Taylor Defendants in exchange for Howland dropping the minor misdemeanor
criminal domestic violence charge on June 30, 2016.
PRAYER FOR RELIEF
48.  Plaintiff prays for a jury trial and a judgment awarding all relief available under
the causes of action asserted herein and such other and further relief as is equitable and

proper, including but not limited to an award of the costs of this action.

February 23, 2019 JAMpS JOHN TODD KINCANNON
216 Jones Avenue
Simpsonville, South Carolina 25681
864-963-4374
ToddKincannon@gmail.com
Plaintiff Pro Se

VERIFICATION
The undersigned Plaintiff hereby verifies all factual aliegations in the foregoing
Complaint, having personal knowledge of each, except those expressly stated upon

information and belief or implicitly represented as such given the context and as to those

matters, Plaintiff is informed and believes them to be true. /
Sworn to and subscribed (}_\

before me this 23rd \dZyof February, 2019 JapfEs JOHN ToDD KINCANNON

2%

South Carolina Notary Public S

My Commission Expires: (0! Q\I 4

Page 19 0f 19
Record on Appeal 32






