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ARGUMENT 

In its brief, the respondent argues that the appellant’s argument on appeal is moot 

because the circuit court granted the plaintiff’s motion to amend the pleadings. The appellant 

agrees that the circuit court’s recent ruling – made after the appellant filed her initial brief – 

effectively moots the issues before this Court, insofar as that ruling allowed the appellant to 

amend her complaint to include the allegations that the appellant sought to include in her 2019 

action. The appellant, however, stands by the arguments set forth in her initial brief.  

As South Carolina courts have recognized, there is no requirement to restore a case 

stricken pursuant to Rule 40(j) of the South Carolina Rules of Civil Procedure. Maxwell v. 

Genez, 356 S.C. 617, 621, 591 S.E.2d 26 (2003) citing Green v. Lewis Truck Lines, Inc., 314 

S.C. 303, 443 S.E. 2d 906 (1994). Additionally, while the South Carolina Rules of Civil 

Procedure, “do not clearly provide that striking a case pursuant to Rule 40(j) is a dismissal, there 

is a basis in [South Carolina] law for considering a case stricken pursuant to the rule as the 

equivalent of dismissed.” Goodwin v. Landquest Development, LLC, 414 S.C. 623, 631-32, 779 

S.E.2d 826 (Ct. App. 2015). Because the original action in this case was dismissed when it was 

stricken from the roster pursuant to Rule 40(j), there was no action pending at the time that the 

appellant filed the new action against the respondents. As a result, Rule 12(b)(8) should have 

prohibited the respondents from restoring the first action.
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CONCLUSION 

For the foregoing reasons, the appellant respectfully submits that the Circuit Court erred in 

restoring the stricken pleadings. However, as the Circuit Court has now allowed the appellant to 

amend her pleadings to include the allegations contained in the second action, the appellant agrees 

with the respondent that the issues before this court are effectively moot.  
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