
STATE OF SOUTH CAROLINA ) 

) 

IN THE COURT OF COMMON PLEAS 

COUNTY OF DORCHESTER )  

David Hannemann, as President of the Live 

Oak Village Homeowner’s Association, Inc., 

) 

) 

) 

) 

C/A No.  2016-CP-18-01812 

Plaintiff, ) 

) 
ORDER 

Versus ) 

) 

William McFarland, ) 

 ) 

Defendant. ) 

 

This matter comes before the Court on the parties’ cross-motions for summary judgment.  

A hearing on both motions was held on June 16, 2020.  Pursuant to Rule 56, SCRCP, the Court 

grants Plaintiff Hannemann’s motion for summary judgment and denies the motion for summary 

judgment filed by Defendant McFarland. 

FACTS 

This matter arises out of a dispute over control of Live Oak Village Homeowner’s 

Association, Inc. (the “Association”).  Live Oak Village is a subdivision of seven residential lots 

with homes located in the Town of Summerville, County of Dorchester, State of South Carolina.  

The subdivision includes common areas.   

The Association was incorporated in 2002 by filing of Articles of Incorporation with the 

South Carolina Secretary of State. The Association adopted By-Laws.  (See Exs. A and B to 

Complaint.)  Additionally, the developer and lot owners1 made a Declaration of Covenants and 

Restrictions (DC&R) encumbering the development.  Defendant and his wife acquired a lot in the 

                                                
11 The Court recognizes signatories of the organizational documents as a few residential home 

builders who were active in the Summerville area in 2002. 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 A

ug 13 4:41 P
M

 - D
O

R
C

H
E

S
T

E
R

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2016C
P

1801812

Sep 14 2020



___________________________________________________________________________________________________________________  

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc., 
Defendant: William McFarland 

C/A No.  2016-CP-18-01812 

ORDER 
P a g e  | 2 

development as the developer and lot owners were organizing the subdivision. Within an 

approximately 10 week period the Developer amended the DC&R. Since Defendants had aquired 

a lot, the amended DEC&R’s required Defendant and his wife to join in the amended DC&R. (See 

Exs. 3 and 4 to McFarland’s Motion for Summary Judgment.)  The Articles describe these 

documents, the Articles, By-Laws and DC&R, as the “Association Documents.” 

Notably, the Articles of Incorporation, Paragraph 7, state the purpose of the Association is 

“to own, operate, manage, administer, lease and maintain, as a property owners association, the 

common affairs and common areas of the property generally known as Live Oak Village located 

in the County of Dorchester, State of South Carolina, in accordance with the terms and conditions 

of, and purposes set forth in the Association Documents and to carry out the covenants and enforce 

the provisions of the Association Documents.”  Equally notable, the DC&R and the Amended 

DC&R provide a statement of purpose. In both documents the stated purpose is identical: 

Whereas, the Developer wishes to accomplish the following objectives for its 

benefit and the benefit of Owners of Property in the Subdivision by the 

imposition of the covenants and restrictions set forth herein:  

(a) To maintain the value and the residential character and integrity of the 

residential portions of the Subdivision and to maintain the quality and value of 

any recreational portions of the Subdivision; 

(b) To preserve the quality of the natural amenities of the Subdivision;  

(c) To minimize and eliminate the possibility of any disruptions of the peace 

and tranquility of the residential environment of the Subdivision;  

(d) To prevent the abuse or unwarranted alteration of the trees, vegetation, 

lakes, streams and other bodies of water and natural character of the land in the 

Subdivision;  

(e) To prevent any Owner or any other persons from building or carrying on 

any other activity in the Subdivision to the detriment of any Owner in the 

Subdivision; and  

(f) To keep property values in the Subdivision high, stable an in a state of 

reasonable appreciation (emphasis the Court). 
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In short, the Association operates and manages the common affairs and common areas of 

Live Oak Village and carries out the by-laws and enforces the DC&R, as amended, for the express 

purposes stated above. In order to accomplish the purposes of the Association, the Association 

Documents provide for the election of a three-member Board of Directors with rolling terms of 

three years, two years, and one year. Further, the Board of Directors annually elect the officers of 

the Association. 

Plaintiff asserts he is President. He asks this Court to declare that he is the President of the 

Association. Further, Plaintiff asks the Court to direct Defendant, who claims he is the President 

of the Association, to turn over the books and records of the Association that the Defendant holds 

in his possession or has knowledge of being in possession of some other person.  

The Defendant counters by asserting the Plaintiff is not the President. The gravamen of 

Defendant’s position is Plaintiff and another member of the Association, who made up part of the 

quorum of the Director’s meeting leading to Plaintiff’s election as president, were not members 

good standing of the Association. Defendant bottoms his position on an assertion Plaintiff had not 

paid Association assessments including accrued interest on the assessments. According to 

Defendant’s logic, since Plaintiff is not a duly elected President, the Defendant claims he remains 

president having been previously duly elected to that position2. 

After a hearing on cross motions for summary judgment, a complete review of the entire 

record, including a reading of the record of the hearing 3, this Court finds no genuine issue of 

                                                
2 In the unreported case Live Oak Vill. Homeowners Ass'n, Inc. v. Morris, No. 2015-000599, 2016 WL 7495868, at 2 

(S.C. Ct. App. Dec. 21, 2016) William McFarland is alluded to as president of the Association. Plaintiff Hannemann 

and Defendant McFarland do not dispute that the latter has served as President of the Association, and that he 

maintains he is the President of the Association as of the filing of this action. Cf., however, infra findings regarding 

waiver arising out of Mr. McFarland and his wife filing the Human Affairs Housing Complaint. 

  
3 The Defendant filed a post hearing supplemental memorandum with additional evidentiary matters. For two 

reasons, I find these additional matters supplementing the record to lack a requisite basis. First, the records 
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material fact, giving every inference in favor of the Defendant, and the Plaintiff is entitle to 

judgment as a matter of law. Hence, the Plaintiff is entitled to summary judgment on his claims. 

An explanation of the Court’s decision follows. 

2015 

The Association held an annual meeting on May 17, 2015.  A quorum was present for this 

meeting.  At this meeting, the attendees voted unanimously in favor of electing a board of directors 

comprised of Plaintiff Hannemann and two other members.  (See Compl. Ex. C., Affidavit of 

Capers G. Barr, IV, Esquire). 

Defendant McFarland objected to the meeting in an email sent May 1, 2015. In the email, 

Defendant McFarland asserts that Plaintiff Hannemann and board member Tom Morris were not 

members in good standing (Ex. 16 to McFarland’s Motion for Summary Judgment).  But 

Defendant McFarland failed to attend the meeting on May 17, 2015. Hence, he failed to assert his 

objections in the corporate (group) setting4.   

Thereafter, the board of directors met May 29, 2015. At this meeting Plaintiff Hannemann 

was elected president of the Association. 

2016 

The Association held an annual meeting on April 25, 2016.  A quorum was present for this 

meeting.  At this meeting, the Association again voted unanimously to elect a board of directors 

                                                
Defendant files come too late. Secondly, were these records timely, they are not relevant to the issues before me. 

Plaintiff’s opposition memorandum included a copy of the record of the hearing. 

4 I take judicial notice that individuals in a group setting may make a different decision than when the same choice 

is given to them on an individual basis. See for instance, “Many important decisions in the society are made by 

groups of individuals such as committees, governing bodies, juries, business partners, teams, and families. 

Experiments in various contexts demonstrate systematic differences between choices made by groups of individuals 

and by individuals making decisions in isolation. There is a large literature in social psychology documenting and 

analyzing this phenomenon, referring to it as the “discontinuity effect” or “group shift”, and a relatively recent 

literature in economics investigating it both experimentally and theoretically.” See, 

https://web.stanford.edu/~niederle/Ambrusetal.pdf.  
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comprised of Plaintiff Hannemann and two other members.  A letter discussing the April 25, 2016 

meeting and its results was prepared by Capers G. Barr, IV, Esq. (Compl. Ex. D.) 

The board of directors subsequently elected officers.  At this election, Plaintiff Hannemann 

was again elected president of the Association. 

Following his 2016 election as president of the Association, Plaintiff Hannemann requested 

that Defendant McFarland turn over the records of the Association.  Defendant McFarland refused 

to provide the Associations’ records to Plaintiff Hannemann.   

On September 9, 2016, Plaintiff Hannemann initiated the present lawsuit.  In his 

Complaint, Plaintiff Hannemann seeks a declaratory judgment pursuant to the South Carolina 

Declaratory Judgment Act that he is the rightfully elected president of the Association; that he is 

entitled to the records and checkbook of the Association; and that he is entitled to an order 

compelling Defendant McFarland to turn over these materials to him.  Additionally, Plaintiff 

Hannemann seeks an award of attorney’s fees and costs. He supports this request pursuant to 

Section 15(D) of the Association’s By-Laws5. Additionally, he asserts the South Carolina 

Declaratory Judgment Act, S.C. Code § 15-53-100 is a statutory basis for an award of attorneys’ 

fees. Finally, he asserts is his prayer for any other relief that the Court grant relief it deems proper 

and just. 

2017 through 2020 

Since 2016, both Plaintiff Hannemann and Defendant McFarland have continued to assert 

that they are the president of the Association.   

 

 

                                                
5 The Defendant seeks attorneys’ fees and costs from the Plaintiff on his counterclaims. 
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PROCEDURAL HISTORY 

As noted above, on September 9, 2016 Plaintiff Hannemann initiated the present lawsuit 

by filing a Complaint for declaratory judgment seeking a declaration that he is the rightfully elected 

president of the Association.  On February 16, 2017, in an Amended Answer and Counterclaim in 

this lawsuit, Defendant McFarland filed counterclaims for declaratory judgment including a 

request that he be declared the de facto and/or de jure president of the Association. 

This matter was referred to the Master in Equity on August 18, 2017.  Since then, both 

parties have submitted motions for summary judgment.   

On March 13, 2020, William McFarland and his wife submitted a “Housing Discrimination 

Complaint” to the South Carolina Human Affairs Commission.  (Hannemann Supp. Mot. Summ. 

J. Ex. A.)  In this “Housing Discrimination Complaint”, the McFarlands identify the respondents 

as: “Thomas Morris, treasurer; and David Hannemann, president” and allege that David 

Hannemann is the president of the Association.  The essence of the Housing Discrimination 

Complaint is that the respondents, including David Hannemann in his capacity as president, 

allegedly violated the McFarland’s civil rights.  The McFarlands declared under penalty of perjury 

that their assertions in the Housing Discrimination Complaint are true and correct.   

Plaintiff Hannemann supplemented his motion for summary judgment in light of the 

McFarland’s filing of the “Housing Discrimination Complaint”, arguing that Defendant 

McFarland’s positions taken in that complaint constituted a waiver of Defendant McFarland’s 

claim to the presidency of the Association or alternately estopped him from further arguing this 

position in the present action. On the eve of the June 16th hearing on the parties’ cross motions for 

summary judgment, Defendant McFarland submitted a certification stating that he intended no 
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waiver of the positions taken in the present lawsuit by filing the “Housing Discrimination 

Complaint”. 

A hearing on both motions for summary judgment was held on June 16, 2020. 

LEGAL STANDARD 

A motion for summary judgment shall be granted if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to judgment as a matter 

of law.  S.C. R. Civ. P. 56(c).  On a summary judgment motion, a court must view the facts in the 

light most favorable to the non-moving party.  Koester v. Carolina Rental Ctr., Inc., 313 S.C. 490, 

493, 443 S.E.2d 392, 394 (1994). 

The purpose of summary judgment is to expedite disposition of cases which do not require 

the services of a fact finder.  Bankers Trust of South Carolina v. Benson, 267 S.C. 152, 155, 226 

S.E.2d 703, 704 (1976).  In that way, “[a] motion for summary judgment is akin to a motion for a 

directed verdict” because “in each instance, one party must lose as a matter of law.” Main v. 

Corley, 281 S.C. 525, 526, 316 S.E.2d 406, 407 (1984); see also Baughman, 306 S.C. at 115, 410 

S.E.2d at 545 (standard for summary judgment “mirrors” standard for directed verdict). 

Summary judgment should not be granted even when there is no dispute as to the 

evidentiary facts, if there is a dispute as to the conclusions to be drawn therefrom. MacFarlane v. 

Manly, 274 S.C. 392, 264 S.E.2d 838 (1980).  In an action for declaratory relief, the burden of 

proof rests with the party seeking the declaration, and that party must meet its burden by a greater 

weight or preponderance of the evidence.  Vt. Mut. Ins. Co. v. Singleton, 316 S.C. 5, 10, 446 S.E.2d 

417, 421 (1994).  Where, as here, the burden of proof is a preponderance of the evidence, the non-
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moving party must only submit a mere scintilla of evidence to withstand a motion for summary 

judgment.  Bass v. Gopal, Inc., 395 S.C. 129, 134, 716 S.E.2d 910, 912 (2011).  

DISCUSSION 

A. The Court grants summary judgment to Plaintiff Hannemann on all claims 

A. Plaintiff Hannemann is the duly elected president of the Association 

Pursuant to S.C. Code § 15-53-20, this Court has the power to “declare rights, status, and 

other legal relations whether or not further relief is or could be claimed.”  Pursuant to its 

declaratory judgment power, the Court finds that there is no genuine issue as to any material facts 

and that Plaintiff Hannemann is the duly elected president of the Association as a matter of law. 

1. Plaintiff Hannemann’s election as president of the Association was in 

compliance with the Association’s By-Laws 

 

Section 2(B) of the Association’s By-Laws provide that a member of the Association is 

elected as an officer or director by members voting at a meeting in which there is a quorum of one-

half of all members or their proxies present. 

Both the May 17, 2015 and the April 25, 2016 meetings of the Association satisfied the 

requirements of Section 2(B) of the Association’s By-Laws.  The 2015 affidavit and 2016 letter 

from Mr. Barr supports this conclusion, and Defendant McFarland has not identified a scintilla of 

evidence to the contrary.  A quorum was present for both meetings.  The votes taken at both 

meetings resulted in the election of Plaintiff Hannemann and two other members to the Board of 

Directors. 

Plaintiff Hannemann’s subsequent election as president by the Association’s board of 

directors likewise satisfied Section 2(B) of the Association’s By-Laws.  At the meetings of the 

board of directors following both the May 17, 2015 and the April 25, 2016 meetings of the 
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Association, a quorum was present, and the votes taken during these board meetings resulted in 

Plaintiff Hannemann being elected as the Association’s president. 

2. Plaintiff Hannemann was a member in good standing when he was 

elected to the board and as the Association’s president 

 

Defendant McFarland argues that Plaintiff Hannemann cannot have been validly elected 

as president of the Association. Defendant McFarland bases this assertion erroneously on his 

interpretation of the Association Documents. Because his premise is erroneous what follows from 

his assertion fails. The argument is this: Plaintiff Hannemann failed to timely pay his 2013 and 

2014 assessments to the Association; interest accrued on those assessment, and Hannemann failed 

to pay the interest accruing on these assessments; hence, Hannemann, was not in good standing 

with the Association. McFarland thus maintains Hannemann is unable to vote on Association 

matters. Based on this, McFarland’s position is that Hannemann is not eligible to hold a position 

on the Association’s board or elected president of the Association pursuant to Section 15 of the 

By-Laws of the Association.  The Court finds this argument to be without merit because its premise 

is flawed.   

Section 15(B) of the Association’s By-Laws provide an enumeration of powers that the 

Association’s board may exercise.  One of the enumerated powers of the board is (i) to impose 

monetary fines.  Another enumerated power of the board is (ii) to suspend an owner’s right to vote 

in the Association.  These conditions are not self-activating.  

In short, Section 15(B) does not provide that any of the enumerated powers are exercised 

automatically or that certain powers or actions “spring” into existence. These powers require 

affirmative action of the Board by which the Board votes to impose monetary fines, and votes to 

suspend an owner’s right to vote. No evidence in the record before this Court establishes these 

conditions. 
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Section 6.3 of the DR&C provides, among other things, that interest shall accrue for any 

assessment not timely paid.  

As an initial matter, Exhibits 12–14 to Defendant McFarland’s own motion illustrates that 

Plaintiff Hannemann paid all assessments as was practicable given the realities of the already-

pending litigation.  Plaintiff Hannemann placed checks associated with his 2013 and 2014 

assessments in the hands of his then-attorney.  These checks were re-issued in 2015 and provided 

to Defendant McFarland through counsel.  Defendant McFarland conceded this during the hearing. 

But Defendant McFarland argues that the assessments paid by Plaintiff Hannemann were 

incomplete since they did not include the payment of interest. McFarland purports the interest 

accrued automatically under Section 6.3 of the DC&R.  Therefore, according to McFarland, 

Plaintiff Hannemann was not in good standing, could not have been validly elected to the board, 

and to the office of President of the Association.  Again, the Defendant’s premise for his argument 

simply fails. Defendant McFarland has made no showing that any interest allegedly accrued was 

imposed by a directive of the Association’s board of directors.  Even assuming Defendant 

McFarland’s position is correct for purposes of this motion, he makes no showing that the Board 

of Directors of the Association voted to impose interest on Plaintiff Hannemann assessments.  The 

Court finds that interest was not owed by Plaintiff Hannemann or Morris. 

Further, under Section 15 of the Association’s By-Laws a revocation of a member’s voting 

rights is an action which must be taken by the board, if it is taken at all.  The power to hold a 

member not in good standing or to revoke a member’s voting rights is not vested in Defendant 

McFarland and is not a unilateral power which Defendant may wield, even if he were the 

Association’s president at the time such an action were attempted.  Further, no provision in the 

By-Laws automatically holds a member not in good standing or revokes a member’s voting rights. 
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Specific action by the Association’s board of directors is, however, required to accomplish these 

measures.  Defendant McFarland has offered no evidence that Plaintiff Hannemann not in good 

standing with the Association.  Moreover, Defendant McFarland offers no evidence that Plaintiff’s 

voting rights suspended by the Association’s board of directors.   

With these undisputed facts, the Court finds Plaintiff Hannemann remained in good 

standing with the Association and that his voting rights were never suspended.  Accordingly, the 

Court rejects Defendant McFarland’s assertion that Plaintiff Hannemann was not in good standing 

or lost his voting rights, or that this is a basis on which to invalidate Plaintiff Hannemann’s valid 

elections to the board of directors and the office of president of the Association. 

3. Defendant McFarland waived his objections to the Association’s 

meetings in 2015 and 2016 

 

As an additional argument against the validity of Plaintiff’s Hannemann’s election as 

president of the Association, Defendant McFarland argues that he objected to the meetings and 

asserted that they were not validly called and, in light of this objection, the meetings at which 

Plaintiff Hannemann was elected were invalid.   

A waiver is a voluntary and intentional abandonment or relinquishment of a known right 

by a party who possessed actual or constructive notice of his rights, or of all the material facts 

upon which they depended.  Historic Charleston Holdings, LLC v. Mallon, 381 S.C. 417, 673 

S.E.2d 448 (2009) (citing Janasik v. Fairway Oaks Villas Horiz. Prop. Regime, 307 S.C. 339, 344, 

415 S.E.2d 384, 387–88 (1992)). 

Defendant McFarland, like all other members of the Association, received notice of the 

Association’s meetings when they were called by Plaintiff Hannemann.  While there is evidence 

that Defendant McFarland made his position and objections to the meetings known prior to the 

date on which they occurred, it is also undisputed that Defendant McFarland failed to appear at 
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the meetings even for the limited purpose of making an objection to the same.  Defendant 

McFarland conceded the same during the hearing on these motions. 

Given these facts, the Court finds that Defendant McFarland waived his objections to the 

Association’s meetings and that any actions taken by the Association at the meetings are not 

invalidated by virtue of Defendant McFarland’s prior objection(s). 

B. Plaintiff Hannemann has standing to pursue this action and is not estopped by 

positions taken in prior litigation 

Defendant McFarland argues that Plaintiff Hannemann lacks standing to pursue these 

claims under the Association’s Articles of Incorporation. He also asserts Hannemann is judicially 

estopped from pursuing his claims based on positions taken during prior litigation.  The Court 

rejects both arguments. Plaintiff Hannemann possesses the requisite capacity and standing to bring 

the claims raised in his Complaint. Additionally, the doctrine of judicial estoppel is inapplicable. 

1. Plaintiff Hannemann had the ability to bring this action 

Defendant McFarland contends that Plaintiff Hannemann lacks standing to sue on behalf 

of the Association because under Section 8(C)(9) of the Association’s Articles of Incorporation 

Hannemann did not procure Association approval to initiate this action. The Court rejects this 

argument. Plaintiff Hannemann possesses the requisite capacity and standing to bring the claims 

raised in his Complaint. 

Section 8(C)(9) of the Association’s Articles of Incorporation states: 

Notwithstanding anything contained herein to the contrary, the Association 

shall be required to obtain the approval of three-fourth (3/4) of all Members 

at a duly called meeting of the Members at which a quorum is present prior to 

the payment of legal or other fees to persons or entities engaged by the 

Association for the purpose of suing, or making, preparing or investigating 

any lawsuit, or commencing any lawsuit other than for the following 

purposes:  

(a) the collection of assessments;  

(b) the collection of other charges which owners are obligated to pay 

pursuant to the Association documents;  
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(c) the enforcement of any applicable use or occupancy restrictions 

contained in the Association documents;  

(d) in an emergency where waiting to obtain the approval of the Members 

creates a substantial risk of irreparable injury to the Association 

property or to Members (the imminent expiration of a statute of 

limitations shall not be deemed an emergency obviating the need for 

the request requisite vote of three-fourths (3/4) of the Members): 

…. 

 

This lawsuit does not address subsections (a), (b), or (c) above. If Section 8C(9) applies, 

Plaintiff Hannemann submits subsection (d) applies and gives him the right to pursue this suit 

because the facts and circumstances of this suit present an emergency and his failure to bring the 

suit would result in irreparable injury to the Association or to Members of the Association.. This 

is misplaced as well. 

8(C)(9) states exceptions to Association approval for payment of legal or other fees 

investigating a lawsuit or for commencing a lawsuit. Plaintiff Hannemann is seeking a recovery 

of attorneys’ fees from the Defendant McFarland. Plaintiff is not asking for attorneys’ fees from 

the association. Since, nothing in the allegation of the complaint suggests the Plaintiff is seeking 

to recover attorneys’ fees from the Association, Section 8(C)(9) of the Association’s Articles of 

Incorporation does not apply. And, even if Section 8(C)(9) applies, the Court Plaintiff action is 

sanctioned by it. 

If paragraph 8(C)(d) applies, Plaintiff Hannemann meets the requite qualification to fall 

squarely within exception (4). Plaintiff Hannemann brought this lawsuit in his capacity as the 

Association’s president.  Plaintiff Hannemann argued that he was presented with a situation in 

which Defendant McFarland was purporting to operate as a de facto Association president, 

issuing assessments to members and attempting to conduct the Association’s business.  These 

activities occurred despite Defendant McFarland receiving notice of the meetings of the 

Association and its board and the results of elections conducted as described above.  
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Nonetheless, monies paid in the form of assessments were being deposited into one of two 

competing accounts managed by different members, both of whom claimed to be the duly 

elected president of the Association.  Moreover, Defendant McFarland will not turn over the 

records and the checkbook of the Association despite having received notice of Plaintiff 

Hannemann’s election as president. Defendant McFarland does not dispute that he continues to 

operate the Association despite the activities of the 2015 and 2016 meetings.  He continues to 

issue assessments on the Association’s behalf and continues to withhold the records and the 

checkbook of the Association. 

Under these circumstances an emergency existed and continues to exist. Thus, if the 

provisions of 8(C)(9) were to apply, Plaintiff Hannemann as president of the Association has the 

right to bring the present lawsuit and seek the relief in equity of an injunction.  Since 2015, the 

Association has had two competing individuals claiming to be its president. Each challenge the 

legality of the other’s position as president of the Association.  This untenable “standoff” 

jeopardizes a primary purpose of the Association and the DR&C. Stated plainly, the Members are 

losing what they bargained for in purchasing property within the development. They are losing 

one of the primary purposes of the Association. They are losing the fundamental contractual right 

“[T]o minimize and eliminate the possibility of any disruptions of the peace and tranquility of the 

residential environment of the Subdivision.”  Defendant McFarland’s utter disregard for this 

fundamental purpose places the community of Live Oak Villages subordinate to his intransience. 

This Court finds his obstreperous conduct a detriment to the community of persons who live under 

the protective umbrella of the Association Documents. 

This Court finds the status of the leadership of the Association gives rise to an emergency. 

Moreover, the emergency places Association members, and their right to residential peace and 
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tranquility at a substantial risk of irreparable injury6 since the Association has no unified voice and 

every action the Association takes is subject to each member of the Association questioning 

whether the action is authorized.  Further, whomever is the true president of the Association is 

exposed to ongoing potential liability associated with failing to execute his duties as an officer.  

These facts and circumstances establish the conclusion that a substantial likelihood of irreparable 

injury exists.   

Additionally, it is also significant that during the pendency of this action it became 

necessary for the Court to enter a Pendente Lite Order prohibiting either party from attempting to 

conduct the business of the Association until the issues raised in this action were resolved.  These 

facts reinforce the emergent nature of the circumstances presented to Plaintiff Hannemann. 

Thus, if the approval of the Association were required before the initiation of claims like 

those raised by Plaintiff Hannemann, exception 8(C)(9)(d) would apply authorizing Plaintiff 

Hannemann to bring his request to this Court. 

2. Judicial estoppel does not apply 

Defendant McFarland argues that Plaintiff Hannemann should be judicially estopped from 

pursuing this declaratory judgment action based on positions taken in prior litigation involving the 

Association.  In a 2012 lawsuit initiated by Defendant McFarland on behalf of the Association, 

Plaintiff Hannemann relied on the three-fourths majority approval requirement contained in 

                                                
6 This term is not defined in the Association Documents. The parties, and the Court, discussed this point using the 

standard that is expressed in the concept irreparable harm as an element of the right of a party to enjoin another. On 

reflection I’m not sure this is the proper standard. Especially given the purposes of the Association Documents. 

Franky, I surmise that the intransience of Defendant McFarland may easily affect the economic interest of every 

member of the association. After all, one may easily ask a reasonable buyer is she willing to pay for premium 

housing in the Town of Summerville subject to residential community restrictions far more restrictive than the 

zoning and planning ordinances of the town, which are jealously  guarded by the Town, in which a feud between 

two of seven households rages in the Courts. I take judicial notice that the most recently sold home in the 

community of this subdivision shows a purchase price of $695,000.00.  
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Section 8(C)(9) of the Association’s Articles of Incorporation to argue that Defendant McFarland’s 

pursuit of the 2012 lawsuit was improper. 

Judicial estoppel is an equitable concept that prevents a litigant from asserting a position 

inconsistent with, or in conflict with, one the litigant has previously asserted in the same or related 

proceeding.  Auto-Owners Ins. Co. v. Rhodes, 405 S.C. 584, 597, 748 S.E.2d 781, 788 (2013).  

For the doctrine to apply, there must be (1) two inconsistent positions taken by the same party or 

parties in privity with one another; (2) the positions must be taken in the same or related 

proceedings involving the same party or parties in privity with each other; (3) the party taking the 

position must have been successful in maintaining that position and have received some benefit; 

(4) the inconsistency must be part of an intentional effort to mislead the court; and (5) the two 

positions must be totally inconsistent.  Id.   

The Court finds that judicial estoppel does not apply as Defendant McFarland contends.  

First, the 2012 lawsuit was initiated by Defendant McFarland on behalf of the Association and is 

styled, “Live Oak Village Homeowners Association, Jennifer McFarland, Carlton Holcombe, and 

Ute Holcombe v. Thomas Morris, David Hannemann, Sofia Mazell, and Michael Mazell”.  

(McFarland Mot. Summ. J. Ex. 10).  The Association is not a party to the present lawsuit.  Plaintiff 

Hannemann was named individually in the 2012 lawsuit, while here he brings his declaratory 

judgment claim in his capacity as president of the Association.  Defendant McFarland is not 

individually named in the 2012 lawsuit.  Thus, Defendant McFarland’s judicial estoppel argument 

does not satisfy the first element required for the application of judicial estoppel. 

Additionally, it appears that the prior position taken by Plaintiff Hannemann was not a 

basis upon which he prevailed in the 2012 lawsuit.  The Court of Appeals’ unpublished opinion 

regarding the 2012 lawsuit, which affirmed in part and reversed in part the summary judgment 
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order issued in that lawsuit, the Court did not address the three-fourths majority requirement 

embodied in Section 8(C)(9) of the Association’s Articles of Incorporation or Plaintiff 

Hannemann’s arguments raised in relation to this provision.  (see Ex. 17 to McFarland’s Mot. 

Summ. J.)  Since this argument was a not a position upon which the Court relied in issuing its 

ruling, Defendant McFarland has not demonstrated that Plaintiff Hannemann successfully 

maintained an inconsistent position in the prior 2012 lawsuit.  

Finally, Defendant McFarland has identified no evidence that Plaintiff Hannemann 

assumed the purportedly inconsistent positions as part of an intentional effort to mislead the Court.  

His assertion of judicial estoppel also fails on the fourth element. 

C. The Court grants summary judgment to Plaintiff Hannemann as to Defendant 

McFarland’s remaining claims 
 

1. Defendant McFarland and/or his wife are not “declarants” or 

“developers” within the meaning of the Declaration of Covenants and 

Restrictions and are not entitled to attorney’s fees by virtue of the same 

 

In his Amended Answer and Counterclaims, Defendant McFarland argues that he and his 

wife are “developers” or “declarants” under the Declaration of Covenants and Restrictions of the 

Association.  With this status, pursuant to the Association’s By-Laws, Defendant McFarland 

argues he and his wife are entitled to recover their attorney’s fees for their pursuit of their claims 

in this matter from Plaintiff Hannemann.  The Court rejects this assertion. 

The Amended Declaration of Covenants and Restrictions for the Association identify Oak 

Village Development, LLC as the “Developer”.  William McFarland and his wife are included 

within the list of entities identified as “Owners”.   

Section 1 of the Association’s By-Laws states, “[t]he developer of this Subdivision is the 

Declarant, Oak Village Development, LLC, referred to as ‘Declarant’.”  Section 15(D) of the By-

Laws provides, “[s]hould the Declarant or the Association employ legal counsel to enforce any of 
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the foregoing, all costs incurred in such enforcement, including court costs and reasonable 

attorneys’ fees, shall be paid by the violating Owner.” 

The McFarland’s status as “Owners” who signed the Amended Declaration of Covenants 

and Restrictions does not result in their being included in the description of “Declarant” within the 

Association’s By-Laws.  The By-Laws identify Oak Village Development, LLC as the Declarant.  

Thus, Defendant McFarland is not entitled to recover attorney’s fees pursuant to Section 15(D) of 

the By-Laws because he is neither the Association nor the Declarant.  Further and for the same 

reason, Mrs. McFarland, a non-party, is also not entitled to recover attorney’s fees pursuant to 

Section 15(D), to the extent that Defendant McFarland’s claims in this matter seek such a recovery. 

Additionally, as discussed above, any enforcement action initiated by the Association 

requires the approval of three-fourths of the Association.  Defendant McFarland has offered no 

evidence that the Association has authorized the use of its funds to pay for his attorney’s fees 

incurred in the defense of this action.  Therefore, the Court grants summary judgment on this claim 

in favor of Plaintiff Hannemann. 

2. Defendant McFarland is not entitled to recover attorney’s fees under 

the Declaratory Judgment Act 

In his Amended Answer and Counterclaims, Defendant McFarland also requests the entry 

of attorney’s fees pursuant to the Section 15-53-100 of the South Carolina Declaratory Judgment 

Act.  This section provides that the Court “may” award costs “as may seem equitable and just.”  

S.C. Code § 15-53-100. 

The Court finds that an award of costs, including attorney’s fees, to Defendant McFarland 

in this matter is neither equitable nor just.  Therefore, this request is denied.   
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3. Defendant McFarland does not prevail on his breach of contract and/or 

conversion claim 

In his Amended Answer and Counterclaims, Defendant McFarland appears to argue that 

Plaintiff Hannemann’s establishment of a new bank account for the Association, following his 

election to the board and to the office of president, and his subsequent contribution of monies to 

this account constitute breaches of contract or alternately acts of conversion of assets rightfully 

belonging to the Association.  In light of the Court’s determination that Plaintiff Hannemann is the 

duly elected president of the Association, this claim fails as a matter of law.  Therefore, the Court 

grants summary judgment to Plaintiff Hannemann with respect to Defendant McFarland’s claim 

for breach of contract and/or conversion. 

D. Plaintiff Hannemann is entitled to recover costs but not attorney’s fees 

In his Complaint, Plaintiff Hannemann requested the entry of attorney’s fees and costs 

pursuant to South Carolina’s Declaratory Judgment Act.  Additionally, Plaintiff Hannemann 

requested the entry of attorney’s fees and costs pursuant to Section 15(D) the Association’s By-

Laws, as well as any other relief which the Court deems necessary and proper.   

During oral argument, Plaintiff Hannemann moved to amend his pleadings to add a request 

for attorney’s fees pursuant to the Declaratory Judgment Act and Section 15(D) of the 

Association’s By-Laws, to the extent that this request was not made sufficiently in the Complaint.  

Additionally, during oral argument Plaintiff Hannemann moved to conform his pleadings to the 

evidence and arguments presented in the summary judgment motions.  The Court grants these oral 

motions; however, a review of the pleadings reflects that both bases for the award of attorney’s 

fees were pled in the Complaint. 

The gestalt of Plaintiff Hannemann’s Complaint is a request for declaratory judgment 

regarding the validity of elections to positions within the Association.  Defendant McFarland’s 
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defense, as noted above, equally demands a declaratory judgment that the elections were not 

authorized and the actions pursuant to them invalid. Defendant too seeks attorneys’ fees. His 

defense by way of counterclaims, however, make a sophist argument that he and his wife are the 

developers and thus the Declarants under the Association Documents. The position is no less short 

of a request for this Court to declare that the Defendant McFarland holds dictatorial powers over 

this subdivision of seven lots at issue in this case. Defendant McFarland’s assertions in his defense 

and parry certainly demonstrate a refusal to respect the inherently democratic process for the 

management of the Association required under the Association Documents.  

The Court recognizes Plaintiff Hannemann has expended time and money in the pursuit of 

the declaratory relief sought in this action.  He has been left with no choice but to turn to the 

judicial system to ask for relief to enforce rights accruing to him through the democratic process 

of elections held by the Association. The election to a position, notably, that pays no compensation 

for services rendered yet imposes fiduciary duties upon him albeit as a volunteer for the benefit of 

himself and 6 neighbors. In a sense, this case exemplifies litigation based on principles not 

economics. 

The Plaintiff’s counsel zealously argues the Declaratory Judgment Act provides discretion 

to the Court in crafting an award precisely for circumstances such as this, where one party refuses 

to acknowledge or respect the valid actions of a governing body and causes another to incur 

substantial time and effort, including the retention of legal counsel, to enforce the same.  Indeed, 

Plaintiff’s counsel argues that if the Court did not award costs, including attorney’s fees, to 

Plaintiff Hannemann in this matter, the absence of such an award would only encourage dissenters 

to resist or ignore the results of actions taken by a homeowner’s association with which they did 

not agree.  This position favorably appeals to this Court.  But the Court is not authorized to blaze 
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a trail through the domain of the legislature. Were the Court to award Plaintiff his attorneys’ fees 

this court would be abusing its discretion7. An award of the Plaintiff’s cost, however, does not step 

over the line upon which the legislature stands its ground  

Section 15-53-100 of the South Carolina Declaratory Judgment Act provides that the Court 

“may make such award of costs as may seem equitable and just8.”  No appellate court has addressed 

this issue in our state; however, our sister state of North Carolina has an appellate decision that 

analyses this issue holding that its Uniform Declaratory Judgment Act does not permits a trial court 

to award attorneys’ fees.  See, Swaps, LLC v. ASL Properties, Inc., 250 N.C. App. 264, 264, 791 

S.E.2d 711, 712, 2016 WL 6440491 (2016).  

The Court finds that Plaintiff Hannemann is entitled to an award of costs9. See, SCRCP 54. 

                                                
7 In Judy v. Judy, 403 S.C. 203, 211, 742 S.E.2d 672, 676, 2013 WL 1138866 (Ct. App. 2013), a Dorchester County 

Special referee awarded attorneys’ fees summarized as the “vexatious” multiplication of court proceedings. The 

Court of Appeals reversed the award citing an abuse of discretion since the conduct cited could have been addressed 

by the legislature in adopting the Statute of Elizabeth but that since it had not the special referee abused his 

discretion. In Judy, the Court of appeal summarizes the rule for awarding attorneys’ fees in this state: “The practice 

of each party paying his own attorney fees is often referred to as the ‘American Rule.’ South Carolina follows the 

American Rule.” 2 S.C. Jur. Attorney Fees § 2 (citations omitted). “As a general rule, attorney fees are not 

recoverable unless authorized by contract or statute.” Id.; see also Jackson v. Speed, 326 S.C. 289, 307, 486 S.E.2d 

750, 759 (1997) (stating a party cannot recover attorney's fees unless authorized by contract or statute); Hegler v. 

Gulf Ins. Co., 270 S.C. 548, 549, 243 S.E.2d 443, 444 (1978) (“As a general rule, attorney's fees are not recoverable 

unless authorized by contract or statute.”). 

  
8 Cf. The Court is aware of only one equitable doctrine in which attorneys’ fees and cost can be awarded. In 

Vermeer Carolina's, Inc. v. Wood/Chuck Chipper Corp., 336 S.C. 53, 518 S.E.2d 301, Prod. Liab. Rep. (CCH) P 

15611, 1999 WL 350509 (Ct. App. 1999) Judge Anderson explains, “South Carolina has long recognized the 

principle of equitable indemnification. See Stuck v. Pioneer Logging Machinery, Inc., 279 S.C. 22, 301 S.E.2d 552 

(1983); Addy v. Bolton, 257 S.C. 28, 183 S.E.2d 708 (1971). “Indemnity is that form of compensation in which a 

first party is liable to pay a second party for a loss or damage the second party incurs to a third party. A right to 

indemnity may arise by contract (express or implied) or by operation of law as a matter of equity between the first 

and second party.” Town of Winnsboro v. Wiedeman–Singleton, Inc. (Winnsboro I ), 303 S.C. 52, 56, 398 S.E.2d 

500, 502 (Ct.App.1990), aff'd, 307 S.C. 128, 414 S.E.2d 118 (1992) (Winnsboro II ) (citation omitted).” The present 

circumstances before the Court do not support a finding of equitable indemnity.  

 
9 Cf., South Carolina Nonprofit Corporation Act, Subarticle Entitled, “Indemnification.” This subchapter provides 

the right of officers of a nonprofit to recover “Expenses.” Expenses specifically includes counsel fees. But under this 

statute the right to indemnification of an officer is from the corporation.  Thus, under S.C. Code Ann. § 33-31-850 

through § 33-31-358, limits Plaintiff to a claim from the Association for indemnification of his “expenses” as 

defined under the Act. Moreover, this legislative language demonstrates the proper domain for setting the 

parameters of what a term means in given circumstances. My responsibility is to interpret the law and not to 
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B. Dissolution of Pendente Lite Order 

On June 11, 2019, this Court entered a Pendente Lite Order which prohibited Plaintiff 

Hannemann and Defendant McFarland from noticing special meetings of the Association during 

the pendency of this lawsuit and finding that since the Association is sine qua non to this lawsuit, 

no officer of the Association may call a special meeting and Section 3(b) of the Association’s 

Bylaws is suspended. 

After a hearing no motion to reconsider heard immediately prior to the Summary Judgment 

Hearing, which was denied, Defendant filed a Notice of Appeal of the Court’s June 11, 2019 

Pendente Lite Order. To the extent this Court has jurisdiction over that order and, in light of the 

Court’s decision to grant summary judgment in favor of Plaintiff Hannemann on all claims, the 

June 11, 2019 Pendente Lite Order is hereby dissolved. 

Each of the foregoing findings of fact are conclusions of law. 

Each of the foregoing conclusions of law are finding of fact. 

NOW, THEREFORE, THIS COURT ORDERS, ADJUDGES AND DECREES: 

A. Plaintiff Hannemann had the right to bring this action. 

B. Plaintiff Hannemann’s Motion for Summary Judgment is granted. 

C. Mr. Hannemann is the President of the Live Oak Village Homeowner’s Association, Inc. 

D. Defendant McFarland waived his right to assert objections before the full body of the 

Association or its board of directors. 

E. Section 8(C)(9) of the Articles of Incorporation is not applicable because the Plaintiff is 

not seeking a recovery of attorneys’ fees from the Association. 

                                                
legislate from the bench. In the government of this State, the legislative, executive, and judicial powers of the 

government shall be forever separate and distinct from each other, and no person or persons exercising the functions 

of one of said departments shall assume or discharge the duties of any other. S.C. Const. art. I, § 8.  
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F. Even if Section 8(C)(9) of the Articles of Incorporation were applicable, the Plaintiff had 

the right to pursue the present action under 8(C)(9)(4) as set forth herein above because 

an emergency existed that created a substantial risk of irreparable injury to the 

Association. 

G. Defendant McFarland shall turn over all the Association’s books and records that are in 

his possession, custody or control to Plaintiff Hannemann within ten (10) days of this 

order. 

H. If Defendant McFarland is aware of any other books and records that may be in the 

possession of others, the Defendant McFarland is ordered to specify such books and 

records and inform Plaintiff Hannemann of the person or entity holding such books and 

records, and to endeavor to have such books and records returned to himself so that he 

may turn such books and records over to the Plaintiff Hannemann. 

I. Defendant McFarland is directed to provide Plaintiff Hannemann the bank statements of 

the Association for the preceding 72 months from the date of this order. 

J. After procuring the Bank statements, defendant McFarland is directed to close the bank 

account currently used by him as the Association’s bank account. 

K. Plaintiff is not entitled to an award of attorneys’ fees. 

L. Plaintiff Hannemann is entitled to an award taxing costs under SCRCP 54 and, 

M. To the extent this Court has jurisdiction over its Pendente Lite Order, dated June 11, 

2019, the same is dissolved. 

IT IS SO ORDERED! 

ELECTRONIC SIGNATURE PAGE TO FOLLOW. 
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