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303 -

.-dlscuss cases w1th us, w1th regards to hlS Fourth

_Amendment 1ssue Not only dld he have case law, but I

:actually got to do that subpoena myself for
,Mr Alkebulanyahh ' :

'could argue logical is that the attorney general at the

. the former attorney general Charles Condon subpoenaed 3l-'

And at the tlme the reason that S relevant and you'

time had come out with hls_statement about basically just
a repeat of the castle doctrine, that you have no duty tg
retreat in your home, and if somebody came into your home
you had a duty to resist them with deadly force, and

Mi. Alkebulanyahh's position was that since that was his

:'don t know what all is reflected in the record He had :"f
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home and the officers, in his opinion, had no right to be '

in the room, that he could have, although he never
admitted that he did anything, that he or someone else
could have resisted them with deadly force because they
had no right to be in there. So he called attorney
general.

0. Okay. So I guess he was able to discuss these
things logically, you just disagreed ultimately on his
application of them, or his interpretation?

A. Yes, sir. There was no question he was able to
bring forth legal premises that he felt supported his
opinion, and, frankly, it's not the first time that I
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: have dlsagreed on a cllent .on what thelr 1nterpretatlon

1 1s comon 1n your hlstory of crlmlnal law ——f7

f the law is.

.Q; And I was g01ng to ask you,,ls that somethlng that

Ali When T do criminal defense work 51r? rt;efhot-;{
uncommon for them to brlng thelr own law to the table
It's also not uncommon for ‘them to thlnk they re smarter
than I am. |

Q: And is that what Mr. Alkebulanyahh thought°

a. In my opinion, yes, sir. He felt like he was more
capable of handing the case than I was, and he was never
disrespectful to me nor I to him nor would I be now. I

was—erdered-by-Court to represent him, and T would have _
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done so or tried to do so to the best of my ability, but
the fact of the matter is that he wanted to control the
case and he thought he would better at it than I would.

MR. WATERS:' I have nothing further, Your
Honor. Thank you. |

MR. WALTERS: Beg the Court's indulgence,
Your Honor.

CROSS~EXAMINATION
BY MR. WALTERS: '
0. May it please the Court, Attorney Thornton, I

believe Donna Schwartz-Watts was one of the experts that

was retained by you and Mr. Kelly to evaluate
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don t know if you™ ve seen the testlmony to revive your

“her; second occasion, there was a dispute with regards to

Mr. Alkebulanyahh is that correct°
A. - Yes, 81r.‘

"e."All rlght".And I believe in her findings ——:I

MEemory, and of course her testlmony wWas that she could
not give an answer as to his competence, hls abllltj to
represent himself; is that correct?,A'

a. I believe that was her testlmony, yes, sir.

0. BAnd I believe her testimony was that she met with
him on three different occasions; first occasion he was

affable, she had a conversation with him and he talked to
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the-videotape;—is-that correct?

A. That is my recollection, yes, sir.

0. And I believe on the third occasion, that's when
she alleges that she was threatened.

A. That was her testimony, yes, sir.

0. All right. BAnd, of course, under the
circumstances, you question his cognitive ability. Of
course, you're not a psychologist or psychiatrist, but
you question it, and you said it is an evaluation and I
believe Attorney Kelly also agreed with you; is that
right?

A. Yes, sir.

Q. All right. And I believe there was a second

4903
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' expert that you hired and that was Dr McKee, lS that

: correct7

fthat number one, that there had been a PAT done

;personal assessment of hlS lnventorles, and of course he

i‘A. I belleve that is correct yes, srr

.Q, And Dr McKee, I belleve, hlS conclusrons were

said there was addltlonal testlng that needed to be done,
is that correct°
A. Yes, sir.
| Q. All right. And I believe that he leaned toward
the fact that he wanted to have a Minnesota Mult-Phasic
done; is that correct?

2 That's_correct
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Q. So your position of representing
Mr. Alkebulanyahh, and also Mr. Kelly, and the two of you
questioned his cognitive ability, and the two experts
that you hired, they can't reach any conclusions; is that
right?

A. I think that is correct, yes.

Q. All right. Why at that time didna't you and
Mr. Kelly sit down and say, Well, do we need to hire
someone else? What needs to be done in order to draw
some type of conclusion with regards to the cognitive
ability of Mr. Alkebulanyahh?

In other words, what we're doing is that you're in

4904
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:the same posrtlon you were in before you hlred the
ﬁ:experts.; It S 1nconclusrve What dlscu551on went on’
ibetween you ‘and- co counsel wrth regards to g"’

:;Mr Alkebulanyahh and hlS cognltlve ablllty, after your

experts have no, conclusron’_.
TA. The fact that,_number one;_Dr Donna“‘ _
Schwartz—Watts, rf memory serves me correctly, at the ‘end
of the day, because she couldn t - because she had
issues that she could point out for sure between the
first and second interview, I believe she testified at
the hearing that was held, his competency hearing, that
he was not competent.

So_we had an opinion from her -that he was —— that
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"so I had an expert who was going to say, at the hearing,

he was not competent. So we had her, and I considered
Dr. Schwartz-Watts to be one of the preeminent people.

She's used by defense lawyers. I've used her before, and

He's not competent.
That was, if not corroborated by it, certainly was
not contradicted by the problems of our other experts, sg
in my opinion, we didn't need another expert, because he
was very unlikely to cooperate with anybody else, and I
already had somebody I considered to be one of the
preeminent people who was going to say he's not

competent. And she told that to the judge, which is why

4905
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.we had the hearlng

2 '_ So as far as I was concerned we had an- expert
3'.:that was gorng to say he wasn t‘competent. T dldn t see
Agi;ﬁwhat would be galned by havrng another expert especrally ;‘
}5_"1f the state had an expert gorng the other way, because, |
;é :.the rlsk ‘you run, if you get another expert 1n and that
47 ' expert comes in-and says he is competent you also run

.8 'that rlsk, '

9 | Q. So the conclusion that is reached by Donna

10 | Schwartz-Watts is not counter to what your intuition or
11| gut is telling you; it sort of confirms what you're
12 | saying, that he is not competent to stand trial, and
r3—there—is—a—possibility—thatthere is some—erroxr; is that
14 | correct?

15 A. I don't think that's correct, because I don't know
16| that I felt he was not competent to stand trial. I felt
17| there was enough of an issue with things dealing with his|
18 | past and with his -- basically, he refused to listen to
19} me, which, again, is not all that uncommon, but in a
20| death penalty case, I was not going to leave a stone
21| unturned and neither was Mr. Kelly.

22 So I think it would be incorrect to say that T
23| thought he was not competent. I thought there was a
24 | possibility he may have some issues that needed to be
25 address, so I thought with Donna Schwartz-Watts saying he
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.was not competent he was not g01ng to get any better
‘than that ' : _ ' ' |

'-fﬂoﬁi And relylng on the 1nformatlon that was obtalned
_-by your expert was there ever a dlscu551on by you and

1Mr Kelly that we have to stop thls man from maklng thlS

motlon before the Court to represent hlmself at that tlme
because of the 1nformatlon that was obtained from.your
expert- and some of the 1nformatlon that you were drawing
upon. in your dlSCUSSlODS with hlm'>

Was there ever a discussion between you and
Mr; Kelly that said, We've got to stop this man, he's
going to hurt himself, and going before the Court.anq

asking to represent himself would be inappropriate?
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A. Yes. And we had a discussion with
Mr. Alkebulanyahh, not based on just the competency
issue, although that was one of them now that wé had
Dr. Donna Schwartz-Watts, but we talked to
Mr. Alkebulanyahh at length about the dangers of
self-representation, as the judge did at the hearing, and
that we were looking out for him, that there was no
conspiracy against him, that Mr. Kelly was looking out
for him, and that, you know, the long and short of it was
he thought he could do a better job and he wanted to take]

control of his own case.

0. All right. So when he appeared before the Court
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) you and,Mr Kelly come before the Court and talk about

';that says there may be some. 1mpa1rment° In other words,
he s saylng he is not competent to stand trlal We don i

':bellef thlS motion should be entertalned.by the Court'>

direet—ofDonna-Schwartz=Watts, and the Court went into,

and sald I want to represent myself at that tlne, dld

-the fact that we have talked about the dangers of

representatlon, but Your Honor, we got an expert here

'~Al Well, it wasn't entertained by Court until the
Court made the competency determination. In fact, what
we did was we put up our expert. They put up their
expert. I actually handled that hearing, and I did the

cross on Dr. Frierson, their expert, and I handled the |

great length in questioning Donna Schwartz-Watts in
addition to my questions and in addition to I believe
Solicitor Murdock handling the cross in that case.

So we did put up a expert and said if the judge is
not goirnig to let us dismiss us officially until he was —-
until the judge made the determination of whether he was
competent or not, so yes, sir, we put up our evidence as
that he wasn't competent. We put up evidence that he was
competent.

He approached the judge —— if I remember right,
please correct me if I'm wrong. Y'all have the

transcripts. I don't have them in front of me, but if I
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judge at- that time he belleved Dr. Frlerson and not

: elther at the hearlng or after that., Once he was found

renember correctly, he actually made a statement to the
Dr. Schwartz—Watts, Sle he srded w1th the state s expert

competent, theén the ]udge dld the affldav1t that dld the.
relief. . R .
R WALTERS:t Beé the Court's inoulgenCe, 
Your Honor. N '
BY MR. WALTERS:
0. Attorney Thornton, in the sentencing phase you're
required to participate; is that correct?

A. Yes. 1If I recall correctly —— and, again, forgive
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me.i T*Js—been—five—yearsT—but—l_belleHe_Mrr_Kelly spoke |
first and delivered more of a factual closing argument
pointing out -— I think one of the things he concentrated
on, if I remember correctly, was the fact Kimberly Blake
should have also been held responsible because of her not
warning the two officers before they went in the room.
I then got up ard did a closing, and my closing
then centered more on the fact that you, as the jury, can
give mercy just to give mercy. You don't have to have a
reason, and I think the last thing I said was, you know,
All we can ask that you temper your justice with mercy.
0. I want to make sure I'm clear about the role that

you played. We don't have hybrid representation in the
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- state of South Cardlina; is that cotreét? -

A. : NO, sir. . .

3 *’Q._ All ;igﬁt; 'And you'Wére téld thatiyou were on

4 stanabY{_iSvthat.co;réCt?w t | | '

5 A"fi.. fes;.éif.- ) 4-,_“_ .

6 QL‘ All right. But then in the sépﬁeﬁCiné-phase;.it
fﬁ Achanged into a hybrid situation because yéu participated?
5. | A. I don't think it changed ihto hybiid

9| representation. What I think, in my opinion, happened
10| was Mr. Alkebulanyahh said he wasn't going to

11| participate, and Judge Pieper, if I recall, asked him,
12| Well, do you want the lawyers to present this on your

13| behalf?

14 In other words, we weren't co-counsel. He wasn't
15| going to participate anymore, so we were in essence

16 | reinstated to the state for that purpose at

17| Mr. Alkebulanyahh's request.

18 Q. Ail right. 1In light of the fact that you were

19| reinstated at Mr. Alkebuianyahh‘s request, the

20 | information that you were aware of with regards.to his
21 | mental status, and I believe Schwartz-Watts alluded to
22 | several issues —- one he had an enlarged head, was

23| degraded as a child, he cooked animals, his mother stated
24 | that there was some erratic behavior, or she used the

25| term he was off.
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'~}A{ Yes, sif”' ‘ _
V”*ZTQ; In addltlon to that, there was also testlmony w1th

-#regards to Schwartz—WattS w1th regards to, thlS fllght of

:mood dlsorder, that p0551bly was blpolar, and also

as an attorney and Mr. Alkebulanyahh has made the

'}emotlon, g01ng from belng someone that she belleved had a-

statlng that she belleved.he was psychotlc T belleve B

that was the 1nformatlon that was prov1ded.by Donna C
Schwartz—Watts;-1SAthat.gorrect?-

A. That'sjcorreetf

0. All right. In light of the fact that during the

sentencing phase you're now back in the role of serving

decision, I'm out of here. I'm going to punt the ball,
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and Judge Pieper turns around and says that you and Mr.
Kelly are back in the role of serving as representatives
for the defendant, why wasn't that information introduced
as mitigation?

A. Because we didn't get back into it.
Mr. Alkebulanyahh was separated from the proceedings,
again, but I was with him and could have —-- and basically
was acting, for lack of a better word, as a runner on his
behalf up until the very end, which was the closing
arguments and at that time —— and you would have to look
at the transcript, but at that time I believe is when the

judge asked Mr. Alkebulanyahh, Do you wish to, you
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§ know - do you w18h to do closrng° Do you not want to do

2 _'01051ng°' You have the rlght to make a flnal statement, )
f3 .and at that tlme I thlnk 1s when lt was decrded that
Q-IMr Kelly'would do the 01051ng, I - 1n other words, we |
:5 5d1dn t do the whole Sentenc1ng phase ; It was only at the"
A-6n1very ‘end when we partrcrpated other than I a351sted hun
:'i ]wrth physrcally walklng out, maklng an objectlon that he
:8 ~ wanted me to make. o _
9 0. So what I'm getting at, based onhthe transcript,
10| is that toward the end of“the sentencing phase is when
11| there was this withdrawal by Mr. Alkebulanyahh; is that
12 | correct?
13 A. At the very end upon -- to do closing arguments, I
14 | believe, yes, but you would have to look at the
15| transcript to be sure, but I believe it was, like, right
16 | before we would have done closings.
17 0. And let go through the procedure. Prosecutor goes
18| first to present their case?
19 an. Yes, sir. '
20 0. All right. And then I believe the defense is
21| allowed to put up any mitigating circumstances?
22 a. Yes, sir.
23 0. All right. So you were last; is that right?
24 A. Yes, sir.
25 0. BAnd at that time when you're last in the process,

4912
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"of .course the last thlng you do 1s the 01081ng statement

'flnto your c1051ng statement there was an opportunlty to
’1ntroduce thlS ev1dence w1th regards to hlm cooklng

':anlmals, the large head belng off the deflnlng of hlS

lS that r1ght7
~Yes, 31r. ;[

All rlght But before you and Mr Kelly would go

condltlon by Dr Schwartz—Watts as belng blpolar, mood
disorder, and, of course, him being psychotlc.

Of course, thla information could have been
introduced to the jury, showing that he had this history
over a prolonged period of time all of his life.

A. Yes, sir, it could have been. The problem with

14

15

16

17 |

18

19

20

21

22

23

24

25

that is Mr. Alkebulanyahh did not subpoena, nor did he
prepare any mitigation evidence whatsoever, which is why
we didn't do anything on his behalf until he requested us
to do it, which was at the very end, during closing. |
That literally is all we did.

He did no prep work on mitigation. He had no .
witnesses subpoenaed. He had nothing organized, nothing
planned. He hung his whole hat on walking in the gquilt
phase or doing —— or winning on direct appeal. He did no
mitigation work whatsoever once he took over, nor did he
have anybody subpoenaed in mitigation, nor did he call

anybody in mitigation.
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.:-and he is essentlally w1thdrawn ——_i.-

was approprlate because when we were told to take over,-

-blt was. spec1flcally to do the clos1ngs ‘ That s 1it.

Mr. Alkebulanyahh got to get up in front of the jury and

:Qf: But my questlon is, 1s that 1f you re brought 1n'

~"A. I thlﬂk I understand the questlon Thé7answer is

' no, we - dldn t present anythlng, because I dldn T thlnk 1t “

We did —- T dld not present any ev1dence or
attempt to present any ev1dence 1n_mltlgatlon because
there were no witnesses Subpoenaed and that was, in my
opinion, not my job. At the time when I took over, it

was to do the closings. We did £wo closings.

deliver his final statement, and as I rfecall, his final
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statement was, after I have just talked about mercy, he
got up and said, I don't want mercy, I want justice, and
that was the end of the case.

Q. Mr. Thornton, you heard the pretrial testimony of

Dr. Schwartz-Watts at the Blair hearing; is that correct?|,

A. I have had access to it. I don't have it with me,|.

no, sir, but I have had it, yes, sir.

0. Nevertheless, but with regard to this trial
itself, Donna Schwartz-Watts had already testified with
regard to his behavior?

A. Yes, sir, that is true.

@. So you could have proffered that testimony without]
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T it or rt could have been put before the jury,_ls that

correct'D

her berng subpoenaed and the Court could have considered

A. . That 1s correct srr _
.'s'Qf All rlght But 1t s your testlmony at that.tlme
you. understood your role just to-be close -+ o

A, Yes, sir. I was there ]ust to be standby counsel

until ‘such {ime as Mr. Alkebulanyahh asked the judge for
us to be able to deliver the closings for him, that is
correct.

Q. Did Mr. Alkebulanyahh approach you about

representing him?
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A~ Yes— We—talked briefly —— what he wanted me trud
was he_wanted to be, more or less, co—counsel with me,
and, in fact, I think he wanted to be lead counsel, and
he made the same statement, although it is nice now
because nobody calls me the young attorney anymore,
unfortunately, but Mr. Alkebulanyahh said because I was a
younger attorney and less experienced 1f I could assist
him in trying the case.

0. Essentially, what he wanted to do was he wanted to
remove Mr. Kelly from the case ——

A. And take over as lead counsel and have me be
second chair, and I told him two problems with that —-

well, really, one main problem. It's hybrid
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.-representatlon and that you cannot do.

.'man that wants to represent hlmself7

-}Q. nght But does that seem llke the actlons of a

“jA._ Yes, because he wanted control of the case.
0. Or dld he- just want - to get rld of Mr. Kelly7
A; In my oplnlon, no, 31r - He wanted control of the
case, and when I told hlm that couldn t be done, he
removed us both. If that was a man that didn't want that
to happen, he wouldn't have removed us both.. He wanted
control of the case, and he theught as a younger
attorney, and, in his opinion, less experienced attorney,
that I would more do as he asked than Mr. Kelly. He and

Mr—Kelty their3ssues-broke-down-a_lot sooner than

I3
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Mr. Alkebulanyahh and mine did.

Q. But there were several things going on. One, he
wanted you as co—counsel, and he's not aware of the fact
that hybrid representation is not allowed?

A. * Correct.

Q. ' All right. And, two, he simply wanted Mr. Kelly
removed from the case, but, of course, he could not try
the case by himself, and, of course, he could not have
hybrid representation, and, of course, you did not meet
the qualifications to be lead counsel; is that right?

a. That's correct.

Q. All right. But does that seem like the actions of

4916
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' 'afman'thathants,te'éo'fbrWard'end'represent kﬁjneelf?:t'

':Anythlng further from the. stateT»l'”'

‘issue I need to bring up real quick, and because the way

' ~rMR11WALfﬁRS-5‘OkaY3;:i haVewno}fnrther.}-'
questlens, Your. Honor .l t_“:._u_i_ | h H'i .

' 'if MR WATERS Nothlng further, Your Honor;j

'.", THE COURT Ybu can step down Thank your

MR. WATERS: . Your Honor, there is only one

the issues have developed in this, I would like to have
Dr. Frierson's reports admitted as well. He, of course,
testified in the Blair hearing, but Dr. Schwartz-Watts’'

report is attached to one of the depositions, I think
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it's only right we have Dr. Frierson's, and the only
reason 1 don't have it right now is because I tried to
get it from the clerk, and the evidence had been sealed.

THE COURT: Was it not in the trial
transcript?

MR. WATERS: It's in the trial, it's been
attached, but I'm'only saying I don't have one for you tog
look at right now.

' THE COURT: I have the entire trial
transcript I got about a year ago, maybe.

MR. WATERS: His testimony is in there, but
his report, which is a little bit more detailed, is not

319
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' jand that is: what I would llke-——~.“'

‘receive it No objectlon to that is there7

THE COURT When you get 1t I ll be glad to |

IR WALTERS No Objectlon e
' MR WATERS I guess what I would heed té do‘

is send a proposed order to you allow1ng us to get that

7 'Pfrom the clérk..

g THE COURT That would be flne .

9 MR. WATERS: And I tried to get one from the
10 | solicitor; unfortunately, they were not able to put thein
11| hands on it. ' '

12 THE COURT: Okay.

13 MR. WATERS; With that, I belijeve that is thel
14| state's case, Your Honor;

15 | THE COURT: All right. BAnything further,
16| then?

17 MR. WALTERS: No, sir, Your Honor.

18 THE COURT: All right.

19 Well, that will conclude then all the

20 | testimonial portions of this hearing. We have got to
21| receive in the depositions that are being transcribed,
22| and then I will give each side -- in lieu of making

23| closing arguments today, we'll just draft proposed

24 | orders, and I'll give you 60 days from the time we get
25| the transcribed depositions in.

320"
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_of'December, just to have somethlng to refresh nw'nemory
. on.lt lf when we get it 1n, we ll just move that back a.

“lllttle blt and that 1s a date for us 1f we run 1nto any

{work w1th you

nght now, I just got a calendar for the lSth '

S klnd of schedullng problems, you just let me know Wegll:

Thank you for your cooperatlon and I thlnk

everyone dld an- excellent ]Ob Thank you.

(Whereupon, the proceedings were concluded.)
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23
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25
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. I the under51gned Amanda K Haffenden, RPR CRR,
- OfflClal Court Reporter for the NJ_nth Jud1c1al Clrcu1t of
- 'the State of South Carollna, do hereby certlfy that the
) forego:Lng is’ a true, accurate, and complete transcrlpt of
| record of all the proceedlngs had and ev1dence :Lntroduced
in the trlal -of the captloned case, relatlve to appeal in
the Circuit Court for Charleston County, South Carollna,
on the October 13-14, 2008
I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

January 23, 2009

Clrcult COL/{ / Reporter
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