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STATEMENT OF ISSUE ON APPEAL

Whether the trial court erred in refusing to grant a directed verdict to the charges

against appellant because his actions were in self-defense and in defense of another?
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STATEMENT OF THE CASE

Appellant was indicted for murder, two counts of assault and battery with intent to
kill, and possession of a weapon by the Lexington County Grand Jury. He was tried along
with his brother, Kerwin Parker. Trial was held September 14-18, 2009, before the
Honorable Robin B. Stilwell and a jury.  Appellant was found guilty of voluntary
manslaughter and was sentenced to thirty (30) years imprisonment. He was found guilty of
two counts of assault and battery of a high and aggravated nature and was sentenced to ten
(10) years imprisonment on both charges. He was found guilty of possession of a weapon
and was sentenced to five (5) years consecutive on that charge. Co-defendant Parker, was
convicted of one count of assault and battery with intent to kill and possession of a weapon.
Respective sentences of twenty (20) years and five (5) years were imposed. Appellant was
represented by Elizabeth C. Fullwood, Esquire. Co-defendant Parker, was represented by
Jack Duncan, Esquire. The State was represented by Donald Myers, Esquire and Colleen
Dixon, Esquire. Because certain portions of the transcript were not able to be transcribed, a
reconstruction hearing was held on October 3, 2011. The reconstruction hearing transcript
will be included in the record on appeal.

This appeal follows.
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ARGUMENT

The trial court erred in refusing to prant a directed verdict to the charges against

appellant because his actions were in self-defense and in defense of another.

Appellant was tried in the shooting death of Isaac Wilson, the assault of A. J.
Wilson, the vehicular assault of Walter Gadson, and for possession of a firearm. The State’s
theory of the case was that in the late night hours of November 19 and the early morning
hours of November 20, 2006, there was a confrontation between appellant and Isaac Wilson
and Wilson’s roommate Walter Gadson in Richland County. This fight was over a woman
that both appellant and Wilson had affections for. After the fight was over Wilson and
Gadson went to their residence in Lexington County. Appellant and his older brother,
Kerwin Parker, followed them to their apartment where there was a verbal altercation. That
ended up with the car appellant was driving impacting Gadson and then gunshots being fired
by appellant. (Tr. p. 71, line 3 — p. 74, line 3).

The defense’s theory of the case was the af)pellant and his girlfriend had broken up
but she was pregnant with his child so they were still friends. The girlfriend started dating
Wilson and Wilson hated appellant. Wilson and Gadson got behind appellant at a stoplight,
pulled him out of his car, punched him, and held a gun to him. Appellant went home and
told his older brother and they decided they needed to go talk to Wilson and Gadson to
straighten things out. (Tr. p. 75, line 17 — p. 77, line 19). When appellant and his brother
got over to Wilson’s apartrﬁent they were approached by men with guns which they pointed
and one was cocked at Kerwin Parker. Appellant was scared and honked his horn. Walter
Gadson pointed a shotgun at him. In order to save his life, appellant hit Gadson with his car.

He then saw Isaac Wilson holding a shotgun at his brother while A.J. Wilson was beating
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him. Appellant remembered his brother had a gun in the car. He got the gun and fired a
warning shot but it did not help. Out of fear for his brother, appellant shot until the gun was
empty. Appellant fought to defend his life and to defend his brother’s life. (Tr. p. 77, line
20 - p. 79, line 6).

Appellant testified that they went over to Isaac Wilson’s apartment to talk about the
situation and find some peace about it. (Tr. p. 686, lines 1-9). When they got over there
three men came running out with shotguns. He knew two of them — Isaac Wilson and
Walter Gadson. (Tr. p. 687, line 25 — p. 688, line 6). They walked in a direction toward the
vehicle appellant was in. Isaac Wilson said he was going to shoot them. Appellant said he
was terrified and scared that he and his brother were going to lose their lives. (Tr. p. 690,
line 13 —p. 692, line 18).

(At this point the remaining portion of appellant’s testimony was missing. It will be
supplemented with appellant’s testimony from the reconstruction hearing held on October 3,
2011).

Appellant said his brother was trying to get back to the vehicle. His brother saw that
Walter, Isaac, and A.J. had shotguns pointed toward him. (Tr. p. 21, lines 10-16). His
brother asked for them to put the guns down. He said they just came to talk. (Tr. p. 22, line
23 — p. 23, line 8). His brother started walking to the truck. Walter Gadson cocked his
shotgun and ran towards his brother. Appellant pressed the gas on his vehicle toward
Gadson. When Gadson saw the vehicle coming, he turned his shotgun toward appellant and
appellant drove toward Gadson trying to stop him from shooting his brother and himself. .
(Tr. p. 24, line 6 — p. 27, line 5). Then appellant saw A. J. holding his brother back aﬁd

[saac Wilson pointing his shotgun at his brother. Appellant said he needed to save his
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brother’s life and got his brother’s gun out of the glove box. He shot a warning shot hoping
they would get off of his brother but they did not. Appellant ran toward him and shot at A.
J. five times and at Isaac two times to save his brother’s life. (Tr. p. 30, line 16 — p. 33, line
3).

At the end of the State’s case defense counsel moved for a directed verdict based on
the sufficiency of the evidence. That motion was denied. (Tr. p. 627, line 24 - p. 629, line
23)! At the conclusion of all the testimony, defense counsel renewed the direct verdict
motions recognizing that appellant’s testimony established self-defense and defense of
another as a matter of law. The trial court denied the motions. (Tr. p. 765, line 21 — p. 766,
line 3). That ruling was in error.

Due process as guaranteed by the Fourteenth Amendment requires “that no person
shall be made to suffer the onus of a criminal conviction except upon sufficient proof—
defined as evidence necessary to convince a trier of fact beyond a reasonable doubt of the

existence of every element of the offense.” Jackson v. Virginia, 443 U.S. 307, 316, 99

S.Ct. 2781, 2787 (1979).
Our Court has held:

[TThe trial judge is concerned with the existence or
non-existence of evidence, not with its weight; and,
although he should not refuse to grant the motion
where the evidence merely raises a suspicion that
the accused is guilty, it is his duty to submit the case
to the jury if there be any substantial evidence
which reasonably tends to prove the guilt of the
accused, or from which his guilt may be fairly and
logically deduced. [Emphasis added].

' These page numbers reflect the original trial transcript page numbers.

7
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State v, Littlejohn, 228 S.C. 324, 89 S.E.2d 924, 926 (1955); State v. Edwards, 298 S.C.

272,379 S.E.2d 888 (1989), cert. denied, 493 U.S. 895, 110 S.Ct. 246 (1989).
In applying this standard, our Court has held that evidence which is “sufficient to
raise a strong suspicion of the guilt of the accused” is not sufficient to constitute “any

evidence form which the guilt of the accused may be fairly and logically deduced.” State

v. Totherow, 263 S.C. 275, 210 S.E.2d 228, 230 (1974). See, also, State v. Turner, 117

S.C. 470, 109 S.E. 119, 120 (1921). The motion for a directed verdict should be granted,

therefore, “where evidence merely raises a suspicion of guilt, or is such to permit the jury

to merely conjecture or to speculate as to the accused’s guilt.” State v. Brown, 267 S.C.

311,227 S.E.2d 674, 677 (1976), citing State v. Matarazzo, 262 S.C. 662,207 S.E.2d 93,
cert. denied, 420 U.S. 945 (1974). “If the evidence is consistent with both innocence and

guilt it cannot support a conviction.” United States v. Varoz, 740 F.2d 772,775 ( 10" Cir.

1984); United States v. Ortiz, 445 F.2d 1100, 1103 (10" Cir. 1971). Guilt is only to be

found when there is a “rationally supportable state of near certitude.” Evans-Smith v,

Taylor, 19 F.3d 899, 906 (4" Cir. 1994).

In this case appellant established both self-defense and defense of another as a
matter of law. The State had the duty to disprove these defenses. This they have not
done. There is no “rationally supportable state of near certitudes” that appellant was not

acting in self-defense or defense of another.
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CONCLUSION

A directed verdict should be granted to the charges against appellant.

Respectfully submitted,

GH L. ek

Robert M. Pachak
Appellate Defender

ATTORNEY FOR APPELLANT
This 5™ day of January, 2012.
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Lexington County

Robin B. Stilwell, Circuit Court Judge

THE STATE,

RESPONDENT,

CURTIS T. JOHNSON,

APPELLANT

PETITION TO BE RELIEVED AS COUNSEL

Counsel for Curtis T. Johnson states:

1. He is Appellate Defender for the South Carolina Office of Appellate
Defense, and was appointed to represent appellant.

2. He has reviewed the record of appellant’s trial before Judge Robin B.
Stilwell, which was held on October 21, 2009, énd, in his opinion, the appeal is without legal
merit sufficient to warrant a new trial.

3. He has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396

(1967), briefed an arguable legal issue which arose during the course of the trial.
WHEREFORE, he asks the Court to relieve him as counsel for Curtis T, Johnson.

Respectfully submitted,

—
AN 774
Robert M. Pachak

Appellate Defender

ATTORNEY FOR APPELLANT

This 5" day of January, 2012. 10
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Lexington County

Robin B. Stilwell, Circuit Court Judge

THE STATE,

RESPONDENT,

CURTIS T. JOHNSON,

APPELLANT

DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal:

(D True-billed indictment(s);

2) September 14-18, 2009 trial transcript

3) October 21, 2009 sentencing transcript

@) October 3, 2011 reconstruction hearing transcript

[ certify that this designation contains no matter which is irrelevant to this appeal.

January 5t 2012

I Mo ZZf

b

Robert M. Pachak
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1343

Attorney for Appellant
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Lexington County

Robin B. Stilwell, Circuit Court Judge

THE STATE,

RESPONDENT,

CURTIS T. JOHNSON,

APPELLANT

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the Initial Anders Brief
of Appellant and Designation of Matter in the above referenced case has been served upon
Salley W. Elliott, Esquire, at Rembert Dennis Building, 1000 Assembly Street, Room 519,
Columbia, SC 29201; and on Curtis T. Johnson, #337543 at Broad River Correctional
Institution, 4460 Broad River Road, Columbia, SC 29210; this 5th day of January, 2012.

Robert M. Pachak ~
Appellate Defender

ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me
this 5th day of January, 2012.

i%/m /@ /@w @5)

’Qotmy Public for South Caro na

My Commission Expires: J une 21,2020 .
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Lexington County

Honorable Robin B. Stilwell, Circuit Court Judge

THE STATE,

RESPONDENT,

V.

KERWIN S. PARKER AND
CURTIS T. JOHNSON,

APPELLANTS.

MOTION TO REMAND
FOR

RECONSTRUCTION OF RECORD

Appellant Curtis T. Johnson was convicted of voluntary manslaughter, two counts of assault
and battery of a high and aggravated nature, and possession of a weapon after a jury trial held before
the Honorable Robin B. Stillwell on September 14-18, 2009, in Lexington County.

The undersigned appellant counsel has been appointed to perfect this appeal. In reviewing
the transcript of this trial, the court reporter who transcribed the transcript of record, Pamela E.
Green, typed a note at the bottom of page 692 stating that “The remaining portion of Defendant

Johnson’s testimony is missing.” I have learned that there was an equipment malfunction and there
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is no backup. The court reporter who reported this trial, Priscilla Nay, had confirmed that there was
an equipment malfunction and that there is no backup.

Appellant has contacted me in writing and has challenged many remaining portions of the
transcript as far as accuracy is concerned. [ have sent his challenge on to Pricilla Nay to get her
response.

As far as the missing portion of appellant’s testimony, appellant counsel would ask that this
case be remanded to the Lexington County Public Defender, Elizabeth C. Fullwood, Judge Stillwell,
and solicitors Donald V. Myers and Colleen E. Dixon to see if the record can be reconstructed.

Appellant counsel would also ask that the time limits for the appeal be held in abeyance
pending resolution of this matter.

Respectfully submitted,

L i : :
L Eﬂ H A /Méf
Robert M. Pachak
Appellate Defender

Attorney for Petitioner

This 4th day of February, 2011
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Lexington County

Honorable Robin B. Stilwell, Circuit Court Judge

THE STATE,
RESPONDENT,
V.
KERWIN S. PARKER AND
CURTIS T. JOHNSON,
APPELLANTS.
CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the Motion to Remand for
Reconstruction of Record in the above referenced case has been served upon opposing counsel,
Salley W. Elliott, Esquire and Curtis T. Johnson, #337543 at Broad River Correctional Institution

this 4th day of February, 2011.

Z 'Ed /y ) ,; m/zé
Robert M. Pachak
Appellate Defender

Attorney for Petitioner
SUBSCRIBED AND SWORN TO before me

tl‘lj?#lh day of February, 2011.
T A /6&4‘/ (LS)

Notary Public for South Czyfglina
My Commission Expires:_ June 21, 2020
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Lexington County
The Honorable Robin B. Stilwell, Circuit Court Judge

THE STATE,
Respondent,
Vs.
KERWIN S. PARKER AND
CURTIS T. JOHNSON,
Appellants.

RETURN TO MOTION FOR REMAND FOR RECONSTRUCTION OF RECORD

Respondent, by and through undersigned counsel, would respectfully show unto this
Court: |

1. Appellants were indicted for murder, two counts of assault and battery with intent to
kill and possession of a firearm or knife during the commission of a violent crime. Appellants
were convicted of voluntary manslaughter, two counts of assault and battery of a high and
aggravated nature and possession of a weapon after a jury trial held before the Honorable Robin
B. Stilwell on September 14-18, 2009.

2. Appellants filed and served Notices of Appeal and the appeals are currently pending
before this Court.

3. In the motion to remand for reconstruction of the record, counsel for appellants asserts

that a portion of appellant Johnson’s testimony is missing beginning on transcript page 592. He

asserts that the trial transcript contains a note verifying that fact. He also states that in
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communication with the court reporter he has learned there was an equipment malfunction and
that no backup tape exists for the equipment. He also asserts that Appellants are challenging the
accuracy of other portions of the transcript.

4. Respondent has no information respecting communications between the court reporter
and counsel for appellants which challenges to the accuracy of the transcript. Respondent has no
information concerning communications with the court reporter and any equipment malfunction.
As to the missing portions of the Appellant Johnson’s testimony, Respondent confirms that page
692 contains a note indicting the remaining portion of Johnson’s direct examination testimony is
missing. Page 693 of the transcript begins with cross-examination of Johnson by the prosecutor.

5. Based upon the missing portions of the transcript, Respondent has no objection to a
remand to the Lexington County Court of General Sessions for the Lexington County Public
Defender Elizabeth C. Fullwood, the Honorable Robin B. Stilwell and Solicitors Donald V.
Myers and Colleen E. Dixon to reconstruct the record. Respondent also joins in Appellants’
motion to hold the time limits for the appeal in abeyance pending resolution of the remand.

Respéctfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General «

BY: r&w&& 1 w%w

Salley W. ]%liott

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

February 14, 2011 :
ATTORNEYS FOR RESPONDENT
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Lexington County
The Honorable Robin B. Stilwell, Circuit Court Judge

THE STATE,
Respondent,
VS.
KERWIN S. PARKER AND
CURTIS T. JOHNSON,
Appellant.
PROOF OF SERVICE

I, Angela Bennett, certify that I have served the Return to Motion to Remand for

Reconstruction of the Record on Appellant by depositing a copy of the same in the United States
mail, postage prepaid, addressed to Robert M. Pachak, S.C. Commission on Indigent Defense,
Division of Appellate Defense, Post Office Box 11589, Columbia, South Carolina 29211-1589.

I further certify that all parties required by Rule to be served have been served.

This 14" day of February, 2011.

Administrative Assistant
Office of Attorney General
Post Office Box 11549
Columbia, SC 29211
(803) 734-3727
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The South Carolina Court of Appeals

The State,i " Respondent,

~Curtis T. Johnson, = ‘ Appellant.

Judge Robin B. Stillwell
~ Lexington County o
Trial Court Case No. 2007-GS-32-01473
2007-GS-32-01474
2007-GS-32-01475
2007-GS-32-01476

ORDER

Appellant has filed a Motion for Remand to Reconstruct the Record.l‘ In his motion,
Appellant challenges the accuracy of the transcript of the proceedings below and notes that a
portion of the transcript is missing. Respondent filed a return, consenting to the motion. After

careful review, we hold this appeal in abeyance and remand this action to the circuit court fora

reconstruction hearing. Appellant shall provide this Court with a status report in thirty days, and

every. thirty days thereafter, until resolution of the remand.

IT IS SO ORDERED. | | -
.

o p Clevigy= 43
\ Columbia, South ’Caroli»na . ! ) 9 , F%LEQ
o

! In a separate appeal, Appellant's co-defendant, Kerwin S. Parker, has also filed a Motion for
Remand to Reconstruct the Record. We grant Parker's motion by separate order.




CC:

O

Appellate Defender Robert M. Pachak
Curtis Johnson, # 337543

Assistant Deputy Attorney General Salley W. Elliott

21
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Appeal from Lexington County

Robin B. Stilwell, Circuit Court Judge

THE STATE,
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APPELLANT
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Appellate Defender
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STATEMENT OF ISSUE ON APPEAL

Whether the trial court erred in refusing to grant a directed verdict to the charges

against appellant because his actions were in self-defense and in defense of another?
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STATEMENT OF THE CASE

Appellant was indicted for murder, two counts of assault and battery with intent to
kill, and possession of a weapon by the Lexington County Grand Jury. He was tried along
with his brother, Kerwin Parker. Trial was held September 14-18, 2009, before the
Honorable Robin B. Stilwell and a jury. Appellant was found gqilty of voluntary
manslaughter and was sentenced to thirty (30) years imprisonment. He was found guilty of
two counts of assault and battery of a high and aggravated nature and was senfenced to ten
(10) years imprisonment on both charges. He was found guilty of possession of a weapon
and was sentenced to five (5) years consecutive on that charge. Co-defendant Parker, was
convicted of one count of assault and battery with intent tol kill and possession of a weapon.
Respective sentences of twenty (20) years and five (5) years were imposed. Appellant was
represented by Elizabeth C. Fullwood, Esquire. Co-defendant Parker, was represented by
Jack Duncan, Esquire. The State was represented by Donald Myers, Esquire and Colleen
Dixon, Esquire. Because certain portions of the transcript were not able to be transcribed, a
reconstruction hearing was held on October 3, 2011. The reconstruction hearing transcript
will be included in the record on appeal.

This appeal follows.
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ARGUMENT

The trial court erred in refusing to grant a directed verdict to the charges against

appellant because his actions were in self-defense and in defense of another.

Appellant was tried in the shooting death of Isaac Wilson, the assault of A. J.
Wilson, the vehicular assault of Walter Gadson, and for possession of a firearm. The State’s
theory of the case was that in the late night hours of November 19 and the early morning
hours of November 20, 2006, there was a confrontation between appellant and Isaac Wilson
and Wilson’s roommate Walter Gadson in Richland County. This fight was over a woman
that both dppellant and Wilson had affections for. After the fight was over Wilson and
Gadson went to their residence in Lexington County. Appellant and his older brother,
Kerwin Parker, followed them to their apartment where there was a verbal altercation. That
ended up with the car appellant was driving impacting Gadson and then gunshots being fired
by appellant. (ROA p. 71, line 3 —p. 74, line 3).

The defense’s theory of the case was the appellant and his girlfriend had broken up
but she was pregnant with his child so they were still friends. The girlfriend started dating
Wildon add Wilson hated appellant. Wilson and Gadson got behind appellant at a stoplight,
pulled him out of his car, punched him, and held a gun to him. Appellant went home and
told his older brother and they decided they needed to go talk to Wilson and Gadson to
straighten things out. (ROA p. 75, line 17 —p. 77, line 19). When appellant and his brother
* got over to Wilson’s apartment they were approached by men with guns which they pointéd
and one was cocked at Kerwin Parker. Appellant was scared and honked his horn. Walter
Gadson pointed a shotgun at him. In order fo save his life, appellant hit Gadson with his car.

He then saw Isaac Wilson holding a shotgun at his brother while A.J. Wilson was beating
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him. l’A.ppellant remembered his brother had a gun in the car. He got the gun and fired a
warning shot but it did not help. Out of fear for his brother, appellant shot until the gun was
empty. Appellant fought to defend his life and to defend his brother’s life. (ROA p. 77, line
20 —p. 79, line 6).

Appellant testified that they went over to Isaac Wilson’s apartment to talk about the
situation and find some peace about it. (ROA p. 686, lines 1-9). When they got over there
three men came running out with shotguns. He knew two of them — Isaac Wilson and

Walter Gadson. (ROA p. 687, line 25 — p. 688, line 6). They walked in a direction toward

the vehicle appellant was in. Isaac Wilson said he was going to shoot them. Appellant said

he was terrified and scared that he and his brother were going to lose their lives. (ROA p.
690, line 13 —p. 692, line 18).

(At this point the remaining portion of appellant’s testimony was missing. It will be |
supplemented with appellant’s testimony from the reconstruction hearing held on October 3,
2011). |

Appellant said his brother was trying to get back to the vehicle. His brother saw that

Walter, Isaac, and A.J. had shotguns pointed toward him. (ROA p. 21, lines 10-16). His

- brother asked for them to put the guns down. He said they just came to talk. (ROA p. 22,

line 23 —p. 23, line 8). His brother started walking to the truck. Walter Gadson cocked his
shotgun and ran towards his brother. Appellant pressed the gas on his vehicle toward
Gadson. When Gadson saw the vehicle coming, he turned his shotgun toward appellant and
appellant drove toward Gadson trying to stop him from shooting his brother and himself.
(ROA p. 24, line 6 — p. 27, line 5). Then appellant saw A. J. holding his brother back and

Isaac Wilson pointing his Shotgun at his brother. "Appellant said he needed to save his
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brothé;r’s life and got his brother’s gun out of the glove box. He shot a warning shot hoping
t}éley would get off of his brother but they did not. Appellant ran toward him and shot at A.
J. five times and at Isaac two times to save his brother’s life. (ROA p. 30, line 16 — p. 33,
line 3).

At the end of the State’s case defense counsel moved for a directed verdict based on
the sufficiency of the evidence. That motion was denied. (ROA p. 627, line 24 - p. 629,
line 23)' At the conclusion of all the testimony, defense counsel renewed the direct verdict
motions recognizing that appellant’s testimony established self-defense and defense of
another as a matter of law. The trial court denied the motions. (ROA p. 765, line 21 — p.
766, line 3). That ruling was in error.

Due process as guaranteed by the Fourteenth Amendment requires “that no person
shall be made to suffer the onus of a criminal conviction except upon sufficient proof—
defined as evidence necessary to convince a trier of fact beyond a reasonable doubt of the

existeﬁce of every element of the offense.” Jackson v. Virginia, 443 U.S. 307, 316, 99

S.Ct. 2781, 2787 (1979).
Our Court has held:

[TThe trial judge is concerned with the existence or
non-existence of evidence, not with its weight; and,
although he should not refuse to grant the motion
where the evidence merely raises a suspicion that
the accused is guilty, it is his duty to submit the case
to the jury if there be any substantial evidence
which reasonably tends to prove the guilt of the
accused, or from which his guilt may be fairly and
logically deduced. [Emphasis added].

! These page numbers reflect the original trial transcript page numbers.

7
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State v. Littlejohn, 228 S.C. 324, 89 S.E.2d 924, 926 (1955); State v. Edwards, 298 S.C.

272,379 S.E.2d 888 (1989), cert. denied, 493 U.S. 895, 110 S.Ct. 246 (1989).
In applying this standard, our Court has held that evidence which is “sufficient to
raise a strong suspicion of the guilt of the accused” is not sufficient to constitute “any

evidence form which the guilt of the accused may be fairly and logically deduced.” State

v. Totherow, 263 S.C. 275, 210 S.E.2d 228, 230 (1974). See, also, State v. Turner, 117

S.C. 470, 109 S.E. 119, 120 (1921). The motion for a directed verdict should be granted,
therefore, “where evidence merely raises a suspicion of guilt, or is such to permit the jury

to merely conjecture or to speculate as to the accused’s guilt.” State v. Brown, 267 S.C.

311, 227 S.E.2d 674, 677 (1976), citing State v. Matarazzo, 262 S.C. 662, 207 S.E.2d 93,
cert. denied, 420 U.S. 945 (1974). “If the evidence is consistent with both innocence and

guilt it cannot support a conviction.” United States v. Varoz, 740 F.2d 772, 775 (10" Cir.

1984); United States v. Ortiz, 445 F.2d 1100, 1103 (10" Cir. 1971). Guilt is only to be

found when there is a “rationally supportable state of near certitude.” Evans-Smith v.

Taylor, 19 F.3d 899, 906 (4™ Cir. 1994).

In this case appellant established both self-defense and defense of another as a
matter of law. The State had the duty to disprove these defenses. This they have not
done. There is no “rationally supportable state of near certitudes” that appellant was not

acting in self-defense or defense of another.
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CONCLUSION

i A directed verdict should be granted to the charges against appellant.

Respectfully submitted,

Robert M. Pachak 4:

Appellate Defender
ATTORNEY FOR APPELLANT -

This 4™ day of June, 2012.

31



i

32

\ STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Lexington County

Robin B. Stilwell, Circuit Court Judge

THE STATE,

RESPONDENT,

CURTIS T. JOHNSON,

APPELLANT

PETITION TO BE RELIEVED AS COUNSEL

Counsel for Curtis T. Johnson states:

1. He is Appellate Defender for the South Ca;olina Office of Appellate
Defense, and was appointed to represent appellant. |

2. He has reviewed the record of appellant’s trial before Judge Robin B.
Stilwell, which was held on October 21, 2009, and, in his opinfon, the appeal is without legal
merit sufficient to warrant a new trial.

3. He has, pursuant to Anders v. Califorhia 386 U.S. 738, 87 S.Ct. 1396

(1967), briefed an arguable legal issue which arose during the course of the trial.
WHEREFORE, he asks the Court to relieve him as counsel for Curtis T. Johnson.
Respectfully submitted,
—

Robert M. Pachak
Appellate Defender

ATTORNEY FOR APPELLANT

This 4™ day of June, 2012. 10
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CERTIFICATE OF COUNSEL

. The undersigned certifies that to the best of my ability this Final Brief of
Appellant complies with Rule 211(b), SCACR, and the August 13, 2007, order from the
South Carolina Supreme Court entitled “Interim Guidance Regarding Personal Data
Identifiers and Other Sensitive Information in Appellate Court Filings.”

Robert M., Pacﬁak é

Appellate Defender

June 4, 2012

S.C. Commission on Indigent Defense
Division of Appellate Defense

1330 Lady Street, Suite 401

Post Office Box 11589

Columbia, South Carolina 29211-1589
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/ B STATE OF SOUTH CAROLINA

_Jﬂ ? IN THE COURT OF APPEALS

Appeal from Lexingfon County

Robin B. Stilwell, Circuit Court Judge

THE STATE,

RESPONDENT,

CURTIS T. JOHNSON,

APPELLANT

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the Final Anders Brief
. of Appellant in the above referenced case has been served upon Salley W. Elliott, Esquire, at
Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC 29201; and a
copy of the Final Anders Brief of Appellant and Record on Appeal has been served on
Curtis T. Johnson, #337543 at Broad River Correctional Institution, 4460 Broad River
Road, Columbia, SC 29210; this 4th day of June, 2012.

ey =2

Robert M. Pachak o
Appellate Defender
ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me
this 4th day of June, 2012.

i Q%@é/ WW/ @L.S)

thary Public for South Caroli

}( My Commission Expires: _June 21, 2020 .
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

APPEAL FROM LEXINGTON COUNTY

ROBIN B. STILWELL, CIRCUIT COURT JUDGE

CURTIS T. JOHNSON,
APPELLANT

1

STATE OF SOUTH CAROLINA,
' RESPONDENT

PRO SE BRIEF OF APPELLANT

Curtis T. Johnson #337543
BRCI Murray 188
4460 Broad River Road
- Columbia, SC 29210
Pro Se Appellant
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STATEMENT OF ISSUES ON APPEAL

I
Appellant objects to Pachak’s petition to be relieved as counsel of record, and that the
granting of Pachak’s petition would deny Appellant his right to the effective assistance

of appellate counsel on his first appeal of right.

1
Whether there is insufficient evidence that can rcajsonably conclude that appellant acted
in the element of sudden heat of passion to support a valid voluntary manslaughter
conviction, when the element of sudden heat of passion was not established and proven

beyond a reasonable doubt, as a matter of law, by the state.

m

- Whether the trial court erred in instructing the jury on a charge of mutual combat, since

[}

the instruction was highly prej udicial to Appellant’s defense and the instruction denied

Appellant his right to a fair trial.



STATEMENT OF THE CASE

Appellant was indicted for murder, two counts of assault and battery with the intent
to kill,-and possession of a weapon during the commission of a violent crime by the
Lexington County Grand Jury. He was tried along ‘withr his bfother, Kerwin S. Parker.
Trial was held September 14-18, 200;, before the Honorable Robin B. Stilwell and a
jury. Appellant was foﬁnd guilty of voluntary manslaughter, two (2) counts of assault-and -
battery of a high and aggravated nature, and possession of a weapon during the
commission of a violent crime, receiving a sentence of thirty five (35) years total.
Appellant was represented by Elizabeth C. Fullwood, Esquire, while codefendant Parker
was represented by Jack Duncan, Esquire. The State was represented by Donald My.ers,
Esquire, apd Colleen Dixon, Esquire. Because certain portions of thg transcript were not

“able to transcribed, a reconstruction hearing was held on October 3,2011. The

reconstruction hearing transcript will be included in the record on appeal.

This appeal follows.
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Appellant objects to Pachak’s petiton to be relieved as counsel of record, and that the

granting of Pachak’s petition woul_d deny Appellant his right to the effective assistance

of appellate counsel on his first appeal of right.

FACTS
Robert M. Pachak, Esquire was appointed to represent Appellant on direct appeal.

On June 4, 2012 Pachak filed a no merit appeal pursuant to Anders v. California, 386

U.S. 738, 87 S. Ct. 1396 (1967) claiming the appeal is without legal merit sufficient
to warrant a new trial while subsequently motioning this court to be relieved of counsel.
Appellant objects to Pachak’s petition to be relieved as appellate counsel on the .

grounds there are meritorious and substantive issues available and unbriefed that were

? propeﬂy preserved for appellate review during trial.

Appellant asserts he has a right to the effective assistance of appellate counsel on his

first appeal as a matter of right. Pachak should not be relieved as counsel and this court
' 4

“should order Pachak to brief the substantive issues Appellant has raised in his Pro-se |

Anders brief.
Appellant i)elieves Pachak’s petition to be relieved of counsel should be denied and
Pachak should be ordered to redraft Appelfant’s brief to contain the underlying

substantive issues.



A o 41

ARGUMENT
Accordingly the Sixth Amendment as applied to the States through the Fourteenth
Amendment, guarantees a criminal defendant the right to counsel on his first appeal

as of right. See Douglas v. California. 372 U.S. 353,356, 83 S. Ct. 814 (1963). 1t also,

guarantees his the effective assistance of counsel on appeal. Lucy v. Evitts, 469 U.S.
396, 105 S. Ct. 830 (1985).
In Jones v. Barnes, 463 U.S. 745,103 S. Ct. 3308, 3311, the Court held that since

Anders v, California, 386 U.S. 738, 87 S. Ct. 1396 (1967) the court has held that since

Anders bars counsel from abandoning a non-frivolous appeal, it also bars counsel from

abandoning a non-frivolous issue on appeal.

Under Anders v. California. 386 U.S. 73 8, 87 S. Ct. 1396 (1967), the Court held that

an appointed attomey must advocate his client’s cause vigorously and may not with draw
~ from a non-frivolous appeal -- appointed counsel must present on appeal [all]
non-frivolous arguments requested by his client.

In the instant matter Pachak has abandoned substantive méritorious issues, that in

granting Pachak’s petition to be relieved as counsel will result in a denial of effective
assistance of counsel on appeal and a denial of due process. !
The underlying substantive claims that Pachak has abandoned are raised pro-se herein

the instant pro-se Anders brief,
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RELEVANT FAC’l‘S ’

- On November 19, 2006, Appellant went to the home of his ex-girlfriend Rebekah F.
Fleming, whom at the time was pregnant with his child, to talk/renew their relationship,
and to get his hair done. (R. p. 658, line 25-p. 662, line 13) After some time Appellant
and Fleming got into a disagreement about their children. Fleming gets on the phone, calls
her sister Amy Fleming and the police. Appellant subsequently goes to the room of Harvey
Flemmg, F lemmg father to tell him the problem Amy and an ofﬁcer arrives; Amy leaves,
and the situation was discussed between the officer, Fleming’s father, and appellant. After
the discussion Appellanf went home. (R. p. 662, line14 - p.666, line 20)

As Appellant drives home, he was followed by Isaac Wilson and Walter Gadson. At
a stop light, Wilson and Gadson get out of their vehicle, hold a gun on Appellant and assault
him. Appellant manages to get away and drives home. (R. p.666, line 21 - p.677, line 9)

Appellant proceeds to tell his mother, stepfather and his older brother Kerwin S. Parker
what has occurred. Appellant and Parker decide to go talk with Wllson e.nd Gedson to work
things out and come to a peaceful solution. (R. p. 677, line 10-p. 679, line 4)

They arrive at Wilson’s apartment and Appellarlt parks his vehicle in the parking lot.

Parker walks to Wilson’s apartment, using the public sidewalk that leads from the parking

lot to Wilson’s apartment, to talk to Wilson and Gadson about them all getting together to talk

' and make peace out of the situation. (R. p. 681, line 19 - p. 687, line 23) While Parker was

walking, Wilson, Gadson, and Wilson’s cousin A. J. Wilson came out of the back of Wilson’s
apartment patio with three (3) shotguns. They all left Wilson’s patio walking to the parking
lot polnting their shotguns at the vehicle Appellant was in. Appellant didn’t move in the

vehicle because he didn’t know what was going to heppen. While approaching, Wilson stated

7
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{
that they were going to shoot Appellant and Parker. (R. p. 687, line 24 - p. 692, line 10) (R.

p.701, line 15 - p. 703, line 4) Appellant got terrified and scared that his brother and he were

going to lose their lives. Appellant started the vehicle and honked the horn trying to get Parker

to come back to the vehicle. (R. p. 692, lines 11-23)- Parker tries to come back down the
sidewalk to the vehicle. When Wilson, Gadson, and A. J. Wilson see Parker, they all point
their shotguns at him. (R. p. 937, line 9 - p. 938 line 10) When Parker seés the weapons
pointed at him, he stopped moving towards the vehiéle and crouches df)wn with his hands up
in the air. Parker asked the three men to please pui their weapons down and that he and
Appellant just came to talk. Wilson repliéd with profanity, and said they were not going to
talk about anything. Parker responded that they didn’t come over to harm anyone, they just
came to talk, but since they can’t talk, Appellant and he were going to leave. Parker then
told the men that he was going to stand up, go to the vehicle, and he and Appellant were

- going to leave. (R. p. 938 line 11 - p. 940, line 4)

As Parker was withd;awing to the vehi.cle, Gadson made an unprovoked attacl_c by cocking
his shotgun and ran with it to the public sidewalk aimed at Parker. Appellant, seeing his
brother about to lose his life, acted to rescue his brother by driving the vehicle at Gadson, to
stop Gadson from shooting Parker. Gadson sees that Appellant tries to stop him and then
points his shotgun ét the vehicle. Appellant keeps driving at Gadson Vto now stop Gadson from
- shooting him. Gadson moves out of the way and Appellant drives past Gadson, crashing the
véhicle. (R. p. 940, line 6,- p. 943, line 18) (R. p. 729, line, 15 - p. 731, line 14) After crashing
the vehicle, Appellant saw Parker struggling to escape from A. J., who was holding Parker,
while Wilson was pointing his shotgun at Parker. Appellanf saw that he needed to save his _

brother’s life again. Appéllant tries to get out of the vehicle to help his brother, but he was

8
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trapped inside the wrecked vehicle. (R. p. 943, line 19 - p. 947 line 4) Appellant looks again,
sees Parker being held now on the grounct by A..J., and Wilson is aiming his shotgun at
Parker’s face. (R. p. 947. lines 6-11) To save his brother’s life, Appellant got his brether’s gun
out of the glove box. Appellant fired a warning shot in hopes that they wonld get off of his
brother, because at the time, Appellant could not get out of the crashed vehicle. (R. p. 947,

line 13 - p. 948, line 2);(R. p. 733, line 6 - p. 735, line 2) A. J. and Wilson did not stop, they

contlnued to threaten Parker s 11fe Appellant then squeezed out of the dnver ] door of the

- crashed vehicle. He ran towards where A. J. and Wilson were attacking his brother, and shot

A. J. five times and shot Wilson two times, to save his brother’s life. (R. p. 948 line 3- p. 949,
line 20) |

Appellant and Parker’s intention was to go over to Wilson’s apartment to talk over
the situation and make peace out it. They did not intend to shoot dr harm anyone. Appellant
acted in defense of another and self-defense, to save his brother’s life, and his Iown. (R. p. 949,
line 21- p.957, line 17) The reconstruction hearing court and the State agreed that the
Appellant’s testirnony was consistent with the testimony he gave at the trial. (R. p. 957, line

18, - p. 959, line 11)



ARGUMENT
I

There is insufficient evidence that can reasonably conclude that appellant acted

in the element of sudden heat of passion to support a valid voluntary manslaughter

conviction, when the element of sudden heat of passion was not established ard

proven beyond a reasonable doubt, as a matter of law, by the state.

Due prdcess of law requires the state to estéblish each element of each offense by
Proof beyond a reasonable doubt. In re winship, 397 U. S. 358 (1970) The existence of
each element of the offénse must be established beyond a reasonable doubt. “We explicitly
hold that the due process clause protects the accused against conviction except upon
proof beyond a reasonable doubt of every fact necessary to constitute the crime with
which hé has been chargeci”. In re winship, 397 U. S. 358, 364 (1970) Due process as
guaranteed by the Fourteenth Amendment requires “that no person shall be made to
suffer the onus of a criminal conviction except upon sufficient proof-defined as evidence
necessary to convince a trier of fact beyond a reasonable doubt of the existence of every

element of the offense. Jackson v. Virginia 443 U. S. 307, 316, 99 s. ct. 2781, 2787

(1979). The guilt of the accused, of course, must be proven beyond a reasonable doubt.
The reason for(this rule is that all presumptions of law, independent of evidence, are in
favér of innocence, and every person is presumed ‘to be innocent until he is proved to be
guilty. State v. Hyder, 242 S. C. 372, 379, 131 S. E. 2d 96, 100 (1963). Appellant’s

claim arises out of the Due Process clauses of the Fiﬁh (5) and Fourteenfh (14) |
Amendments, which protect an accused against conviction unlessjhe state supplies proof

beyond a reasonable doubt of each element necessary to constitute the crime with which

10
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the accused is charged. In re winship 397 U.S. 358, 364 (1970); similar protections are

provided in the South Carolina State Constitution; see S.C. const, art.1, section 3. This

principle prohibits the use of evidentiary presumptions in a jliry éharge that have the effect
of relieving the state of its burden of proof beyond a reasonable doubt as to every essential

element of the crime. Sandstrom v. Montana, 442 U.S. 510 (1979)

At trial, trial counsel for appellant moved for dlrected verdicts of not guilty on all

-indictments. The trial court denied those motions. (R. p. 627, line 22 - p.630, line 2) Later,

trial counsel renewed those motions made at the close the State’s case and added the

additional ground that, Self;defense and Defense of another was established as a matter
of law. Trial court denied those motions also. (R. p. 765, line 20 - p. 766, line 6) Dliring
closing arguments, trial counsel for Appellant and Parker reiterated that this case was a

case of Defense of another and Self-defense. (R. p. 784, line 12 - p. 800, line 16; p. 972,

lines 4 - 8; p.800, line 16 - p.803, line 19) The trial court charged voluntary manslaughter

to the jury as:

“Now, ladies and genﬂerhen, if you find that the state has failed to prove murder beyond
a reasonable doubt, you may consider whefﬁer the state has proved, beyond é reasonable
doubt, that the defendant committed voluntary manslaughter. Volﬁntary manslaughter, the
state must prove, beyond a reasonable doubt, that the defendant took the life of another in
the sudden heat of passion based on sufﬁgient legal provocation. Both heat of passion and
sufficient legal provocation must be presént z;t the time of thé killing to constitute
voluhtary manslaughter:

Sudden heat of passion may, for a time affect a person’s self-control and temporarily

11
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disturb a person’s reason. The sudden héat of passioh must be the type that would make an
ordinary person unable to cooly reflect on his actions, and \%‘/ould pr-oduce an uncontrollable
impulse to do action. Sufficient legal provocation must be the type that would rﬂake’a person
of ordinary reason and cause become enraged and to lose control btemporarily. The provocation
needeq from voluntary manslaughter must come 6f some act of or related,tp the victim. Words
~ alone, however vulgar or fnsulting, are not enough to be legal provocation. Where death is
caused by the use of a deadly weapon, th; words must be accompanied by some threatening or'
overf act which could have produced the heat of passion. If the heat of passion cooled or there
was or there was enough time between the provocation of the killing of heat of position, if any,
or time for the person to cool, the killing woﬁld not be voluntary manslaughter. In deciding
whether a reasonable peréon would have had time to cool off, you should consider all the -
circumstances surroundihg the killing. You may consider the nature of the provocation, the
defendant’s menfal and physicai state, and the circumstances and relationships between the
| parties.” (R. p. 853,line 13 - p. 854, line 21) After the jury verdict trial counsel for appellant
moved for a n‘e-w trial on the grounds of all the objections made and exceptions taken during
the course of the trial. Once again the trial court d;enied those motions. (R. p. 878, lines 2 - 12)
In this case, the evidence is insufficient to sustain a valid conviction of voluntary
manslaughter because the element of sudden l_n;.at of passion was not e_stabli§hed beyond a

1

reasonable doubt. “ Voluntary manslaughter is the unlawful killing of a human being in sudden

heat of passion upon sufficient legal provocation.” Statejv. Pittmzin,-373 S.C. at 572,647 S.E.
2d. at 167 “Heat of passion al(;ne will not suffice to reduce murder to volﬁnta;ry manslaughter.”‘ .
Id. ‘fBoth heat of passion and sﬁfﬁcient legal provocation must be present at fhe time of the

killing.” Id. “The sudden heat of passion, onn‘ sufficient legal provocation, which mitigates a

12
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felonious killing to manslaughter, while it need not (iethroﬁe reason entirely, or shut out
knowledge and volition, must be such as would naturally disturb the swa}" of reason, and
render the mind of an ordinary person incapable of cbol reflection, and produce what,
according to human experience, may be called an uncontrollable impulse to do .violence.” Id.

“Conversely, a defendant is not entitled to voluntary manslaughter merely because he was

legally provoked.” see State v. Pittman373 SC 527,576,647 S.E. 2d 144,170(2007) (holding
although sufﬁcient legal ptoV‘ocation arguably existed, there was no evidence the defendant
was in a heat of passion).

Appéllant testified that Park¢r and 'he went to go talk to Wilson and Gadsonu to work things
out and come to a peaceful solution. (R. p. 677, line 10 - p. 679, liﬁe 4) They arrived at
Wilson’s é.partment in hopes to make peace with the other individuals (R. p. 681, line 19 -
p.687, line 23) Gadson, Wilson and A.J.came out of Wi_lson’s apartment with three (3) shot
guns; appellant didn’t make a move in the vehicle because he didn’t know what was going to
happen next. Wilson stated that they were going to shoét Appellant and Parker. '(R. p. 687, line
24 - p. 692, line 10); (R. p. 701, line 15 -p. 702, liné 25) Appellant Was scared that his brother

and he were going to lose their lives, therefore, started the vehicle and honked the horn trying

to get Parker to come back to the vehicle. (R. p.692, lines 1 1-23) Parker tries to come back to

the vehicle but stops when confronted by three men with three shot guns. (R..p. 937, line 9 - ;;
938, line 10) Parker told the three men that Appellant and he just came to talk but since they
couldn’t talk Appellant and he were going to leave. (R. p. 938, line 11 - . 940, line 4) (R. p.
960, line 13 - p. 961, line 8) At this point appellant was in fear but the appellant ‘remained'calm
and in control of h;s faculties. This fear did not sway appellant’s r_éason, and render the mind

of the appellant incapable of cool reflection, nor did this fear cause the appellant to lose

13
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control and have an uncontrollable impulse to do violence. At this point appellant was thinking
of only getting his brother back to their vehicle so that they could go home once appellant saw
| that they couldn’t talk peacefuily with the other men. (R. p. 960, line 13 - p. 961, line 8) |

“As Parker was withdrawing to the vehicle to leave, an unprovoked attack cal\n‘e' from the
other party. That’s when appéllant acted only in saving his brother’s \lif'e and his own. -
(R. p. 940, line 6 - p. 943, line 18) (R. p. 729, line 15 - p. 731, ling 14) After stopping that
| first unprovoked attack appellarit had crashed his vehicle. After crashing his vehicle appellant
saw that his bro’;her life was in danger again and tries to get out of the wrecked Vehicle without
a weapbn to save his brother. (R. p. 946, line 6 - p. 947, line 11) Appellant saw that he was
stuck inside the vehicle. To save his brother’s life appellant got his brother’s gun out of the
glove box and shot a warning shot in hope that the other men would stop threatening his .
brother’s life. (R. p. 947 line 13 - p 948, line 2); (R. p. 733, line 6 - p. 735, line 2) At this point
| appellant was acting to save his bfothcr’s life and his. Appellant was stiil in fear, but appellant
was not acting to under fear that produced an uncontrollable impulse to do violence. Appellant
was in full control of himself by only reacting to stop an unprovoked attack that came from the
other men. After crashing the vehicle appellant reasoﬁed to get out of the vehicle withoﬁt a
weapon to save his brother. Next, the appellant even shot a ;/arnirig shot; warning the men to
stop their life threatening actions on his brother. Appellant’s giving of this warning shows that
Appellant mind state was of reasoning and cool reflection, becéuse he Wanted to first warn and
try to get the men to leave his brother alone before he acted any further. When the other men
didn’t stop and continued to threaten Parkér’s life, appellant managed to get out of the vehicle
and stop the men from killing his brother. (R. p. 948, line 3 - p. 949, line 20)

Appellant and Parker’s intention was to go over to Wilson’s apartment to talk over the

14
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situation and make peace out of it. They did not intend to shoot or harm anybody.
Appéllant Acted in Defe.nse‘of 'another and Self-defense to save his brother’s life and His. R.
p-678, line 3 - p. 679, line 4) (R. p. 685, line 24 - p. 686, line 9) (R. p. ‘696, line 15 - p. 699, line
24) R. p. 705, lines 5-7) (R. p. 906, line 23 - p. 907, line 23) (RT p. 938, line 23 - p. 959, line -
11) Appellant tried his best to avoid the situation, .but the other men left the a;;pellant with no
choice but to act to sa\;e.his brother’s life and his_ own. Appellant did no;c shoot fhe victims
impulsively. Appellant gave a warning to fche other men' to stop their violent threats towards his
brother, indicating appellant’s aBility to reason, have a cool reflection and control of himself,
Despite being afraid, evidence reflected only that appellant remained in full control of his
faculties to prelude voluntary manslaughter. The state even objected to the Voluntalfy
manslaughter saying that appellant was in cool reflection. (R. p. 767, line 4 - p.768, line 17)
Further more, there was insufficient evidence presented sul;porting that éppellant acted in’
sudden heat of passion. The évidénce shows thét appellant deliberateiy and intentionally shot

the other men and supports a finding that either appellant shot with malice or in Defense of

another and self-defense. In State v. Starnes, 388 S.C. 590, 698 S.E. 2d 604 (2010), the South

Carolina Supreme Court clarified the law with respect to whether fear can constitute sudden
heat of passion. It clarified the law concerning “how a defendant’s fear following an attack or

a threatening acts relates to voluntary manslaughter.” Id. at 597, 698 S.E. 2d at 608.
Specifically, the court stated: “ We reaffirm the principle that a person;s,fear immediately
following an attack or thréatening act may cause the person to act in a sudden heat 6f passion. -

However, the mere fact that a person is afraid is not sufﬁcient, by itself, to entitle a defendant

to a voluntary manslaughter charge. Consistent with our law on voluntary manslaughter, in
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order to constitute “sudden heat of passion upon sufﬁciént legal provocation,” the fear must be
the result of sufficient legal provocation and cause the defendant to lose conﬁol and create an
uncontrollable impulse to do violence: Succinctly stated, to warrant a voluntary man-slaughter
charge, the defendant’s fear must manifest itseif in an uncontrollable impulse to do violence. A
person may act in a deliberate, controlled manner, not withstanding the fact that he is afraid or
in fear. Conversely, a person can be acting under an uncontrollable impulse to violence and be
“incapable of cdoi reflection as a result of fear. The latter situation cdﬁstitﬁtes sudde;n ﬁeat of |
passion,‘but the former does not. Evidence that fear caused a person to kill another in a sudden
_ heat of passion will mitigate a homicide from murder to manslaughter-it will not justify it. This
is the distinction between voluntary manslaughter and self-defense.”

Turning to the facts of this case, sufficient evidence shows beyond a reasonable doubt that
appellant was acﬁng in a deliberate, controlled manner, not withstanding the fact that he was
afraid or in fear. There was insufﬁcieﬁt evidence presented at the trial frdm which the j .ury}
could have f_ound that appellant qf:ted in the element of sudden heat of passion beyond a
reasonable doubt at the time of the shooting that would support the voluntary manslaughter
conviction. The evidence shows that appellant deliberately and intentionally shot the other
men and supports a finding that either appellant shot with malice or in defénse of another and
self-defense. |

c
After reviewing the evidence, no rational trier of fact could have found the essential

element of heat of passion and convicted appellant of voluntary manslaughter. As such

appellant cannot, as a matter of law, be guilty of voluntary manslaughter, State v. Pittman, 373

S.C. 527,576, 647 S.E. 2d 144, 170 (2007); State v. Starnes, 388 S.C. 590,698 S.E. 2d 604

(2010); State v. Smith, op. no. 3916 (S.C. Ct. App. filed Jan. 10, 2005; withdrawn, substituted
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and Refiled Feb. 10, 2005)
This jury verdict of voluntary manslaughter is not a valid conviction, when the State did not

establish, and prove the element of sudden heat of passion beyond a reasonable doubt. This

invalid voluntary manslaughter conviction is in violation of appellant’s Federal and State

Constitutional Rights.
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ARGUMENT

m

The trial court erred in instructing the jury on a charge of mutual combat, since the

instruction was highly prejudicial to Appellant’s defense and the instruction denied

{

~ Appellant his right to a fair trial.

During fhe charge conference at trial, the State claimed and requested mutual corﬁbat
because of the following elements; brjass knuckles, a contested pipe, a pistol and that
Appellant along with Parker, went to Wilson’s apartment. (R. p. 769, lines 19 -25) The
trial court said it would charge voluntary manslaughter, self-defense, and mutual combat.
(R. p. 770, liﬁes 18-22) The trial court also charged defense of another. (R. p. 862, line
10 - p. 865, line 2) -

Trial counsei for appellant objected to the mutual combat charge, citing State v.

- Taylor, 589 SE.2d1. (2003) (R. p.771, line 6 - p. 772, line 24) The trial court made
it’s ruling to give the mutual combat charge. (R. p. 772, line 25 - p 773, line 4) The
triai court charged the jury over the Appellant’_slobjecfion to mutual combat as follows:

“Now, if the defendant voluntarily participated in mutual combat for the purbose
other than prdtection, the killing of the victim wouid'not be self-defense. This is true if,

during the combat, the defendant feared death or serious bodily injury. However, if,

before the killing is committed, the defendant withdraws and tried to, in good faith to
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avoid further conflict either by word or act makes that fact known to the victim, he would be
without fault in bringing on the difficulty. For mutual combat there must be a mutual intent and
willingness to fight. This intent may be shown by acts and cbnduct of the parties and circumstances
surrounding the conduqt. In addition, it must be shown the parties were armed with a deadly

| weapon. A finding that the defendant Was engaged in mutual conduct does not preclude the

the jury from convicting the defendant of manslﬁughter as opposed to murder. When two persoﬁs
mutually engage in combat, and one kills énother, and at the time of the killing it may be
maliciously done, it is an murder if it be done in sudden heat and passion upon sufﬁcient
provocation without premeditation or malice.” (R. p. 859, line 15 - p. 860, line 10).

The trial court erred in ruling to chargg mutual combat, and appellant was

prejudiced by the charge.

In general, the trial judge is required to charge only the current and correct law of ‘South

‘Carolina, Cohens v. Atkins, 333 S.C. 345, 509 S.E. 2d, 286(Ct. App. (1998), and the law to be

charged to the jury is determined by the evidence at trial. State v. Hill, 315 S:C. 260, 262: 433
S.E. 2d 848,849(1993) A trial judge has a duty to give a requested instruction that correctly

states the law applicable to the issues and which is suppbrted by the evidence. State v. Peer

320 S.C. 546, 466 S.E. 2d 375(Ct. App. 1996) To warrant reversal, a trial judge’s charge must

be erroneous and prejudicial. Ellison v. Parts Distributors, Inc., 302 S.C. 299, 395 S.E. 2d 740

(Ct. App. 1990) In criminal cases, the Appellate court only review’s errors of law, and is clearl}}

bound by the trial court’s factual findings, unless the findings are clearly erroneous. State v.

Baccus, 367 S.C. 41, 48; 625 S.E. 2d 216,220(2006) In reviewing jury ché.rges for error, the

Appellate court must consider the trial judge’s Jury charge as a whole, in light of the evidence

and issues presented at trial. State v. Adkins, 353 S.C. 3 12, 577 S.E. 2d. 460(Ct. App.2003)
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The law to be charged must be determined from the evidence presented at trial. State V.

Knoten, 347 S. C. 296, 302; 555 S. E. 2d 391, 394(2001) Only the law applicable to the

case should be charged to the Jury. State v. Blurton, 352 S. C. 203, 208; 573 S. E. 2d 802,

804 (2002) If a jury instruction is provided to the jury that does not fit the facts of the
case, it may confuse the jury. Id.

To warrant a charge of mutual combat, mutual combat. requires mntual intent and
"willingness to fight, if a defendant is found to have been involved in mutual eombat , the

“no fault” element of self-defense can not be establi‘shed. State v. Taylor, 356 S. C. 227;

589 S. E. 2d 1(2003) Case law does establish that there must be “mutual intent and

willingness to ﬁght” to constitute mutual combat, State v. Graham, 260 S. C. 449, 450,

196 S. E. 2d 495 (1973) Mutual intent is manifested by the acts and conduct of the parties
and the circumstances attending and leading up to the combat. Id, Whether or not mutual
combat exists'is significant because the plea of self-defense is not available to one who

kills another in mutual combat. Id. Citing State v, Jones, 113 S.C. 134,101 S. E.

647 (1919) In order to claim self- defense the defendant must be without fault in brmgmg

on the difficulty. State v. Davis, 282 §. C. 45,46, 317 S. E. 2d 452, 453(1984) If the

defendant is engaged in mutual combat, self-defense is unavailable unless the defendant

withdraws from the conﬂxct before the k1111ng occurs. State v. Graham, 260 S. C, 45 1;

196 S. E. 2d 495 496. Defendant is not considered by the law to be bringing on the
difficulty if, following a joining in mutual combat, some ini.tial aggressive or wrongful
conduct directed toward the victim, the defendant abandons that mutual combat conduct
and withdraws from the situation in a manner that conveys this withdrawal to the victim.

In this case, defendant’s right to self-defense is said to “revive”, and he is entitled to the
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right of self-defense as if his initial conduct had not occurred. Thus, he is entitled to use

force if the victim attacks him after the defendant has withdrawn from the situation. See,

e. g. State v. Graham, 260 S. C. 449: 196 S. E. 2d 495(1973); Annot.; withdrawal, after

- provocation of conflict, revivi'ng right of self-defense, 55 A. L. R. 3D 1000

The doctrine has most often been applied in situations where the defendant and
decedent bear a grudge against each other before the fight in which one of them is killed
occurs. State v. Porter, 269 S. C. 618; 239 S. E. 2d 641(1977) (Holding mutual combat
precluded a plea of self-defense where appeliant returned to injured party’s property at
least twice with a gun, despite prior verbal warnings not to return and accompanying
gunshots); Graham, 260 S. C. 451, 196 S. E. 2d 496 (Finding mutual combat charge
proper where appellant and deceased had quarreled prior to the kllhng, each knew that the

ther was armed with a pistol, and each fired his gun at the other); State v. Mathis, 174

S.C. 344; 177 S. E. 318(1934) (Finding mutual combat charge proper based on the
testimony that appellant and deceased were on the lookout for each other, that each was
armed in anticipation of meeting the other, and that each drew and fired his pistol at the
other) South Carolina has not explicitly required that the fight arise outof a pre-existing
dispute.

Mutual combat acts as a bar to self-defense and defense of another because it
requires mutual agreement to fight on equal terms for purposes other than protection. This
is inherently inconsistent with the concept of self-defense and defense of another and
directly conflicts with the “no fault” finding necessary to establish self-defense and

defense of another. As such, it is only logical that the evidence of agreement to fight be
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plain, like the evidence of mutual combat present in the Porter, Graham, and Mathié cases.
To charge mutual combat, when there is no evidence to support it effectively cancels the
self-defense and defense of ar;other defenses.

In appellant’s ‘case, there is insufficient evidence of mutual combat, The State claims
mutual combat from the elements of brass knuckles, a contested pipe, a pistol and that
appellant and Parker went to Wilson’s apartment. These elements are insufficient evidence
for Warranting a charge on mutual combat because of the foliowing reason:

First, the element of brass knuckles is insufficient evidence because appellant did not arm
himself with them or intend to use them. Appellant testified that he used the brass knuckles
earlier that day as a tool to help him fix his car. He placed the brass knuckles in his pants
pocket with numerous other itemé and forgot that he had them in hjs pocket. (R. p. 679, line
15 - p. 681, line 18) The other party never knew about the brass knuckies and other items in
- appellant’s pocket. The brass knuckles and many other ftems were discovered in appellant’s
pockets only after he was arrested. (R. p.‘375, line 2‘1 - p-377 line 10); (R. P, 379, line 1-p. 380,
line 14)

Second, the contested metal pipe is insufficient evidence because it was found on Wilson’s

pati;) never tested for finger prints or DNA or confirmed who was in possession of it. Appellant
testified that he nor Parker left home armed Witi’l the pipe. (R. p. 465, line 20 - p. 466 line .6);
(R. p. 679 lines 5 - 14) When they weré traveling to Wilson"s apartment, appellant did not see a
metal pipe in their vehicle. (R. p. 682, lines 2-7) Appellant also testified that Parker was not

' armed with a metal pipe when he left their vehicle to gov talk to the other men. (R. p. 687,
lines 16-20)

Third, the pistol is insufficient evidence because the pistol was in the glove box of
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their vehicle before appellant and Parker left their home. The pistol was never
intentionally placed inside the vehicle. Appellant testified that his brother and he did not
leave their home armed with a pistol. (R. p. 679, lines 5-14.) ‘Whenj going to Wilson’s
apartment, appellant did not visibly see a pistol in their vehicle.(the pistol was in the

glove box) (R p. 682, lines 2-7) The appellant testified that Parker was not armed with

. the pistol when he left their vehicle to go talk to the other men.(R. p. 687, hnes 16-20)

The plstol was taken out of the glove box and used only after appellant crashed the
Véhicle and saw his brother’s life in danger.(R. p. 946, line 6 - P. 949, line 3)

Fourth, the State’s claim of mutual combat because appellant and Parker went to

- Wilson’s apartment is insufficient evidence for the mutual combat charge. Appellant

testified that he didn’t associate with nor was a friend to'Gadson.’Appellant testified that
he did not have any bad feelings toward Gad.son or Wilson, and that he wasn’t an
acquaintance of Wilson. Appellant also testified that he never saw A. J. before.(R. p. 658,
lines 3-24) Appellant repeatedly testified that Parker’s and his intentions for going over

to Wilson’s apartment was to talk and make peace; they did not intend to go harm

{
/

anyone or for anyone to get hurt, Once appellant and Parkér got to Wilson’s apartment
and saw they couldn’t talk to the three men, who confronted them with shotguns, Parker
and appellant withdrew from the situation and tried to go home. This withdrawal was
commumcatéd to all three men by word and action. (R. p. 678, line 3 - p. 679, line

4; p. 685, lme 24-p. 686, line 9 p: 696, line 15 - p. 699, line 24; p.705, lines 5-7)

(R. p. 938, line 23 -p. 939, line 8; p. 952, line 22 - p. 953, line 19) (R. p. 906, line 23

-p.-907,line 23)
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At the reconsttuction hearing, appellant testified more that his brother and he just
wanted to go home, once they saw that they couldn’t make peace with the three men. The
trial c&lrt, the State, both appellant’s and Parker’s lawyers all agreed that appellant
testified to this at trial. (R. p. 960, linel3 - p. 961, line 8)

Steve Collins, one of the chief i investigating off icers, testified that it’s not in his
report or appellants statement that appellant or Parker knew before they went over to
Wilson’s apartment that it would be a fight. (R. p.756, lme 8 p 757, line 2)

For the foregomg reasons, the elements that the State claims as evidence for the
charge of mutual combat is insufficient. There is no evidence that appellant and Parker
were willing to engage in an armed encounter with the other ‘party. There is insufficient
evidence that there was an agreement to engage in armed combat on equal terms or
 mutual willingness to fight. -

In their determination of mutual willingness to fight, the South Carolina cases
discussed emphasize that each party knew the other was armed. Here, appellant and
Parker did not know that they would be confronted by men armed with shotguns. There is
no evidence that Wilson, Gadson and A. J. knew that the appellant had a ﬁrearm in the
glove box of the vehicle he was in. A firearm was only used by appellant when, after his
warning shot, continuing threats of deadly force came from the life threatening actions of
Wilson and A. J. towards Parker; which occurred after an unprovoked attack from
Gadson as appellant and Parker were trying to avoid any difficulty by w1thdraw1ng and
leavmg |

In determining whether defendant had a nght to use force in self-defense agamst a

victim, the continuing nature of the threat by that victim, who is still a threat despite
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action by defendant to wound or threaten the victim, may be relevant to the apparent or

actual need for force in self-defense and to the amount of force needed. State v. -

Hendrix, 270 8. C. 653,244 S. E. 2d 503( 1978)

Appellant acted to save his brother’s life and his own, which appellant had the right to do.
See State v. Dean, 51 S. E. 524(1905):

“I charge you, that no matter what the purpose of the defendant may be seeking

the victim, if you find ‘th;t was his purpose, 1f when he meets them, he does nothing to
provoke the dlfﬁculty, and the deceased assaults him, so as to endanger his life or threaten
him with se;ious bodily harm, the defendants right of self-defense is protected aﬁd is avail-
able to{ him. Thisdrulel does not change, even if you find that the defendant had a dangerous
weapon and used it.”

In such a case, the right to take the life of the assailant upén such unprovoked
assaﬁlt extends to any relative, friend, or bystander who would like“ﬁse hé.ve the r/ight to
take the life of such assailant if such act was necessary to save the person so wrongfully
assailed from imminent danger of being murdered by such assailant. . In other words, if
the assailant makes a malicious and unprovoked assault with a deadly weapon upon one
peréon with the apparent malicious intention to take the life of the person assailed and
thereby commit murder, then, where the danger of the commission of such murder is
imminent, any relative, friend or bystander would have the right to take the life of such

assailant if necessary in order to prevent the commission of such murder, provided there

was no other reasonable means of escape for the person so assailed; and provided both the

| ‘person assailed and the person coming to his defense were without legal fault in bringing

on the difficulty. State v. Hays, 121 S. C. 163, 168, 169; 113 S. E. 362, 363(1922)
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Under the theory of defense of others, one is not guilty of taking the life of an
assailant who assaults a friend, relative, or bystander if that friend, relative, or bystander
would likewise have the right to.take the Tife of the assailant in self-defe'xiSe. State v,

_Sales, supra; State v. Hays, 121 S. C. 163; 113 S. E. 362(1922), State v. ‘Cook, 78 S. C.
253, 59 S. E. 862(1906); State v. Long, 325 S. C. 59,480 S. E: 2d 62(1997)
| A person is entitled to use deadly force wherg that force is necessary to defend a

4

relative [another person). The right to protect the relative [other person] arises under the

same circumstances as self-defense. See, e. g. Bozeman v, State, 307 S. C. 172,414 S.E.
2d 144(1992)(dictum); State v. Sales, 285 S. C. 113, 328 S. E. 2d 619( 1985)(relative);
State v. Ross, 272 S. C. 56,249 S. E. 2d 159(1978)(sibling;).; State v. Hays, 121 S. C.
163, 168; 113 S. E. 362, 364(1922)(“any relative, friend or bystanders...”)

Amy Fleniihg agreed that Gjadson had a shotgun, cocked it, and pointed it at
Parker.(R. p. 103, lines 3-7) Rebekah Fleming also agreed that Gadson was going to shoot .
Parker. (R. p. 133, line 22 - p. 134, line10) Rebekah Fleming even agreed that what
happeried that night was not appellant’s fault.(R. p. 135, lines 9-14. Parker and appellant
were never the initial aggressors nor did they provoke an assault, Because Parker and Appellant
did not provoke or initiate any conflict, they are, asa matter of law, without fault in bringing
on the difficulty.

Under these circumstances, there is insufficient evidence of mutual willingness
and intent to fight nor is there evidence of any mutual agreement to engage in an armed
encounter of combat on equal terms to subnﬁit the issue of mutual combat to the jury. As

noted, to warrant reversal, a jury charge must be both erroneous and prejudicial. The
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mutual combat charge was prejudicial to appellant as well as erroneous, Ellison, 302 S. C. |
299, 395 S. E. 2d 740(Ct. App. 1990)

The mutual combat doctrine is triggered when both parties contribute to the
resulting fight. Self-defense and defgnse of anothcr is available only when the defendants
are withoﬁt fault in bringing on the difficulty. The charging of mutual combat tb the jury
destroyed appeilant’s self-defense and defense of »an»Q‘th_er dgfense. The mutual combat
charge removed the burden from the State to disprove self-defense and defense of anothér.
The mutual combat charge transferred the burden onto appellant to prove that there was no
mutual combat, his brother and he were not at fault in brmgmg on the dlfﬁculty and that
appellant\ and his brother tried to withdraw. Appellant admitted to actmg only to save
his brother’s life and his own, and relied entirely on self-defense and defense of another at
trial. The courts have always placed great emphasis on thé importance of a defendant’s

right to assert self-defense and defense of another, and has greatly required that the

burden to disprove self-defense and defense of another remain on the State. See State v.

Burkhart, 350 S. C. 252,565 S. E. 2d 298(2002); State v. Addison, 343 S. C. 290, 540 S.

E. 2d 449(2000); State v. Wiggins, 330 S. C. 538, 500 S. E. 2d 489(1998); Bozeman v.

State, 307 S. C. 172, 414 S. E. 2d 144(1992); State v. Sales, 285 S. C. 113,328 S. E. 2d

619(1985); State v. Ross, 272 S. C. 56, 249 S. E. 2d 159(1978); State v. Long, 325 S. C.

59,480 S. E. 2d 62(1997)

27

]



5 5 63

The court charged self-defense and defense of in appellant’s case. Those charges
. were negated by the court’s unwarranted jury charge on mutual combat, when there was
insufficient evidence to warrant the charge. The court’s mutual combat charge acted as a
limitation on appellant’s ability to claim self-defense and defense of another, and

prejudiced hxm by transferring the State’s burden to disprove self- defense and defense of
another onto appellant forcmg appellant to prove self-defense and defense of another, in

vmlatlon of Burkhart Addxson and Wiggins; thus v1olatmg appellants Federal and State

¢

Constitutional rights.
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CONCLUSION

WHEREFORE, Pachak’s petition to be rélieved as counsel should be denied and Pachak
ordered to redraft Appellant’s pro-se brief to contain sufficient factual and legal citations
to properly raise the issues befo_re this Honorable Court; and/or this Honorable Court

acknowledge Appellant’s pro-se brief and reverse Appellant’s convictions and sentences

and remand this case to trial court for a new trial.

Respectfully Submitted,

Curtis T. Johnson
SCDC# 337543
Pro Se Appellant

This | 3. day of sep ember; 2012
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PER CURIAM: Dismissed after consideration of appellant's pro se brief and
review pursuant to Anders v. California, 386 U.S. 738 (1967). Counsel's motion to

be relieved is granted.’
APPEAL DISMISSED.

HUFF, THOMAS, and GEATHERS, JJ., concur.

"'We decide this case without oral argument pursuant to Rule 215, SCACR.
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STATEMENT of T550ES FoR REHEARTING

; !
I. Potritionel a_l,je,c\—s +o0 FPachaks Aefv\j relieved o<

po—

o\ppe_l\o\V\¥ co\;-/\5¢\ of record pe,(‘-}'o\;m‘r\) +o +he Anders

Briel and +hea Aa'sm;:SSal A ﬂé‘«‘H"‘F""”Q‘ré appeal has den'ed

4yl ' ¢ !
Pﬁ'i-)‘thlQr his fbh-}- o +he &F:Fef;{-l\\/& ajsistance D\quf¢)|AA—}-
cwn5d o h's -Fffﬁ' ﬁpfd“l Oﬁ f‘_\ﬁ)’\—t f

|
l

|
' v ) '

ﬂ; T he -J—rak) Covl+ erred \n (Qf\,s,nj o 5 tanta ‘{’\“fi—“[‘e‘l
vecdict ko +he c[\m’jas qjm'n s+ qp/e_,)/oﬂ’l‘}- becavse_ hi's actions
were n Sel - ic@_ﬁ’_ﬂSL and pefense_ o\c anothe T

ﬂ. Thele ,-‘5 /:'IJU'éQC)"en-/‘ evn'dence_ —/—A,\# Car fquon:qU/
goy\cludé, +hot qppe_//gyz-f— acted ‘' +he_ e lement e Svdden

heotof passion 4o svppord a valid \/o/urr)'c\r)/ Manslavghtes
|

cm\/\'chloﬂjwkcf\ +Fhe element oF suddewn hf)\—)— o Po;issfa"’\

was o F estabdlished omd ﬂrovcn/éayond a {eb\So’na\éI/Q
dovd¥ a5 o moadter Oqf/o«mj éy +h e state, '

I
f

IV mhetria) cout erred in instctan +x¢)vr¢la on

) A ' l
& d\,\fje, C,‘C mv+\/c~\) Con’)zm‘b since +hé m5~}—-rv'g+wq woe s

} o elon
hb'k)y prg,j‘vch\o‘o\l -+o qppe,ﬂm-b' defenses and +henstrvedens

\
denied appetlant Wis g ht o a fair el
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- STATEMENT ofF THE cASE

APNN‘\V\‘}' wad ;v_\é\\(j‘ca for n\Van’/ +wo coviats of assavit qn A
quy with the in teat +o k‘\"}cmd PC’SJCSS"\oﬂ of a Weapgon Jvrl\r\ij +he
commission of & violnt erine by the Lc,&fnj ton Coonyf G reand 17\'/ N
He was 4ned almg w'th W's beother, lerwin S, Parker, i*'fl’r;'q|
: h’ l ‘
WP\$ \'\ f,lé Sép'*cm&&f‘ ,L\ — | 8} 300"(/, bc_":cofﬁ -\——h‘c_ (—)gnofq% Ié_ KO!)IY]
B. 54::\w~€,‘\ qv\é & jdf\l‘A\lpﬂGHo\n"' was —povr\wé\ju-\l'.l'y of VUQQV\‘*’MV‘/ ‘
Mqr\ﬁ)c\v]k&—ef/,.{m}o (2) ount 5 of o s5sault and 6q++cf‘ry o Fla )\,"jh
and a9 voveted noﬁw’cj and possession of o e o n 'J‘)f"“'_lﬁ

1 - i ] ' m !
the. commission of & Violent <rnime ) receving a Jentence

of 4—1(»{‘##’/ {ivie €35) years +otal.
Appell ant was represented by € /izebeth '[FV”WDOd// C‘?ﬁ D'Tﬁc/

W)\;}C (ode-fcndqn-l' qul’&ry was :(epfejen+€.d b\/ TackK Pvn,cﬁnj

Esquive . The State was Cepresented b}/ Donald Myer's,

Esquirey and Colleen ‘D"‘*M/ &squire, Becavse cem\u.'/{ porHons

0‘-(‘ +h¢ +ro\{\5(r'.ﬂ"‘f" wele fl@"" 015]6 +O +i/0\y'5cf,,lécj a
o t) ) ‘
(e constrvchon }\'éc\n(lj was ”)_6/0’ M OcHo ber 3, aoll| The

(econ5vvction kem‘nj FranScripy wos ‘e luded ' +he record

on appeal,
Appellate Defender, foberd M Pachak, was '4S§{7'ndcl, '1‘!-0 (eplesent

betiHonel on appeall Mri Pachak Lled a pd-f—/“f"_{én o b releved as
Counsel and Eled a brief pvlsvant o Anders v, ’C‘\//:fofnla’\/:- 3 J¢ » S,
739,87 Sick/396,(8 .£d4.Qd a3 (/967) l
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zn +he. Anders B{;Q_C} MS, Pacha k. o\(j\)ec_l” The. -/-Vl’o\) cwr-)—¢ff&i n

cefusmg +o Sfanta Airected yerdich 4o +he charges oo atn st agpellont

X
btcevse h's acHons were in self-defense and defense of another,

Potiorer £\ed a Pro Se Brek cesponse +o M, fachakls

Anders brief ,(dey\F\“('}/)‘r}j sevesfa) other merrtadle /'55:/1’_5’1‘-/\%+ were.

« t '
5\3n»—(,\cm~}'. These. ssjn»'f"can-)— merdable \'ssves were

(I-) A pﬂt“o«)‘l+ O%J‘GC“)’-S +o pqckak_‘s [7'&4'/.“”)'0’7\ +. éﬁ {’f/}/,L_‘/(d as
couasel € 7Tecord) and hay —)—hdﬁfo\n-"’"}j of Pachs ks fé*l'-H:yn

would JU‘/ agrelland 1)'s f\'JH—#-o +he_ edXechve  ass)stomee of

appellate counsel on hi's £rsy appeal of rHhh },

[

(@) There 5 nsvifitient v1den€R Fhat can reason 457/!umclule,

+hat aﬂel‘qv\-)f Ac-}%’& /‘Vl “+he &/CMGV")’ UF Sva’a’f'n hﬁﬁ"‘ﬁ{;ﬂqSSﬂ'ﬂv

o svgpork o valhd Mo/vn—fmfy Ma\njjaykﬂrcanvn'c+»‘an/' wl\eﬁ Hhe

element ot Sudden /\QC\‘,"U‘F,Oqu)aH was not eJ'*K“"SZ'C’C) m‘ndf;’own

léfi}f_ﬂd a réasonadle dovbt, as a matter of lany by the state,
i |

@) The Hrial covr¥ erred w :“5+YVL4’)""/"; —+h LJ)‘\M’,V on o charge
o mvtval ccmbai/ginca%ef\ny-}wch'm was hishl arelvdl ial 3o

e

A{)pc,l)om‘}f dedenses and +he ‘nstrvedion den'ed ap,N?]amL-A»'S
[

(‘)‘))\‘)' +o oc(oq'f "’"”)‘q]\ l

(<8 jb\v\vm’}) 16/ Ro):’)/ -H'n‘ﬁ Ceurd ‘C)\Ié—c] an \)-/\pdéil'SthJ dplin)‘cn da‘jmf_ss,'n) pe%"f‘:;méf'.ﬁ/
N ' . ' N /
appeal “7\3\)-""““}"") o\,:pe))ou}e cOvnse).; pe-h“}d}m +o $Lf€2)<_)/é’c)/ affieming PedrHontrs
|

ConvicHons and sentenceS, stade v Johsony Q0i -Vp—oa&(S\L.C‘)'.Aff\/D?m,)é/ 2013)

This PeiriHen —ﬁa( fe)\ear.\-nj Lollows,



mm—
1
Pe%‘hon&( Ob)&c‘\—s +o PRC)\QKS Lé-\nq f&holtAqs %pg]\o\v\+
Coun;&\ e'pﬁura _Qer-r‘-mmrle_‘t”o the Andecs Belet o\y\A, +he_
d\S WHSSQ\ o £ pf’;h-—)—;ane,(‘S q_gp@q) has demed p¢4\+»onef of hi S

rght +o the effecve assistance o€ agpellant-counse]l on Wi's
Lics+ apgeal of rMaht,
T 4

|

|

|

The fetiHieaer respectfully moves +his Henarable covr¥ for a

Ke,he«r\‘m) Pursvant +o Avie g,;\[cq)/ché@ and R elastadment o€
Aﬂp&?\\l fursvant +a Rule Q6o (q) .5(/4(@/ Fo review ;5 decssion on
AISMISSmj {-’¢+I~Pone(5 afpic\\ f)Vf'S\/cxr\"” #o Andess ar\dj(om—hnj
MO Pacha ks pe:h tion +e ba d/smissed as covnsel, ﬂe—h-honéf (e,:,/ecwuﬂ)/
a3+ s courd +v please reverse rs decysion in a)SmISS/ﬂj hi's appeal
and please. rejnstate hi's qppeod S0 Fhat Peditioners amse cdn proceed
under +he nomm\l agpeilede pfoca,ss PehHioner rasptc%f\n\\/ ask becavit.
Pe-hHener s fAnecent and i's held UI’\anSﬁ’l—\}-}dor\c\l(y a\y\d ,))chl/ n
(’f\«SoV\ fov JaV'Yj hs byothers Ve and hi's swn, L s V:o)om’ts P 3B loners
Federn] o‘nd 5YFate conshIvbional rj/\‘)‘j/ and +his 15 o M,S(q(r‘?jt oL

Jv5-}'lC&: A ff-Sontf /"\‘\Y 65+qu)|5k o &;néqm&nﬁl |s(‘qfr|tz(j,&d(jv$+,<(

b/ jkow;r\j that-a cons+ifutional erfof FfoLo\b'}/ resyited fn —4h e

i
C‘J/ De/+2z2. V. Mon //

COY\VIC"‘)OY\ o? ene W he 'S RL“‘\I‘\\\\/ |r\ﬂ0C&,r\+ SG_C_/
3“‘ F 3& ?O(’ljgog(é‘l‘"lx C/(l ZOOL{) FC'{‘I‘,’)O/\G_( wl“ J+ﬂ+¢, W")“h kc\f'l—t<d/‘\fl+/

Fhe foimks Fhot— have béen over [eoked and misapprehended by lrhe courta
Appellate  counsel had provided Pehi+ones Luidh P e vl o3 stance
o appeilate comsal 6/ fur ), do £5nd nonfrivessos qjuaj/¢,55¢e3 and é\,/,,‘,
o £ile a marmts Af/afm (5SVLS Adhat phe petitone s wovld A ave ’oKL/Al/ed
om in Ai's Rﬂﬂt.a[.( A eriminal defandant |3 Co«ffl-}v+/cnc\l|)/ e,!n%-{-(ea +o +he
effochive assistance of appellate coumsel") Ev/trs vi Lucey; Hga vis. 397,345,
les 5 5.4 830/ 83 (. &€d. 921 (19350} ys, ¢, A consh Amed. 6 ("Appellare comsel s
(eqv-md +to Tense e\/ef/ 15sVe o which there ¢'s a reasonable [/kelihood o€
svecess:) UiS (. A CopshAmend: 6 - Td, Appalloant= covnsel gkodu,\u,l;w,, Lovnd
Ptﬁ-}—wnth casé vJ)\o/lY (r:Volousl after hi's @ conscientovs examination!!
ok 4 Meritable 55085 were raised +o +he +rial court-and preserved fo
Qp,oel\q+e, review., Apfellant coonsel was inedAect e for nox A,-,‘U a merils
briafon +hese (ssues +that were preserved Lo appeilote re,v\‘em}' #+hus not—

6
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effectim e,—do-}e,‘onef.‘s appeals (“Couns el -Cwna caeflechive Qr net gaeciks
f w4 P , l 3
appeal €or indigent defandart=") Frasief v, state, 4o 5.6, 2 572 (15al)
Appe.[{om+ consel shovld of {Med .o mecits brief on +those /:resarx/td;fs»/e.s'

[”f,‘na;vj thot even where appellate covnsel believes hs ellents app ealis
M‘ﬁ«ou%- mertt and Hhus £iles an Andars !;n"e-( the qﬂpeﬂqﬂ‘}' may howe been
en#Hed to o ments brief and +the ckA“evye/ o4 q/),oelfa&(’. counsels /éf‘Fo rmanCed
showld be reviewed under s-rr/ck/omd/') SauFh vy ﬂoébms 5'«2 8 3, 25“1/28'1
130 S:¢H 746,145 LiED 23 7156 (2000) |

The issues that Petitroner briefed and Appd)am“}' Cour\se) briefed
ave arjuqéle issves of mermt 7Tie jr.m-lmj &£ Appc’)/uh+ cOuv\S:FJS petition
to be felieved of covnse) o€ record and +he dismissal o Peditioness appeal

'S an unfaifness which makes +he fesvid of +Hha dr'smissal 0CP§%§“Lﬂ6f§ appee
a deninlof due pT0ceSs and vielates other stateand federal fjh-}:lafﬂﬁ-l—;-}:cne/
Cetitoner™ wiil showd Wl\/ Fhe i'ssves +hat appellnte counsel omd pedboner raised
are. nonxcrwo/ov_s and of vy rsuable mé-{‘)‘)’é/ qo)dreSS/nﬁ +he o\f‘J\/A.LIC mer oL Fhese
Svecess; Ve pru/ou‘h) fssves; Pehdiene ask +his courd o pleasel afier
(ﬁ\/lévum) (Fs decision own p¢-h~,l/cn¢f5 q//m( 4o Yeinstate his appeal and

allow his appeanl 4o proceed under+he normeal appeilate process
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L

e epp——Y

The +ial Coultd evvced 'n F&&;nq +o granTt o dicected
Verdict +o +he ChargeS ajains+ agpellant hecavse h's acdions
weye ;7\ 58[*(-&6@91\56. qhd D&.‘é‘eﬂje/ O‘P (;\y\o-}’Aef;

Ta +h's case. the pefitioner was charged ath mvcder; assavit and
battery with intent +o Kl (huo Counts) and possession of o w eapon during
+he (omm;j)'t‘oi‘\ ol a c{‘:mé. A+ +he end oF 'H\C,S""’\‘,‘Cg C"!Sey‘l“"""\z de:‘cﬁ"'>t’
counsel Lo peJ—,'-HLne/ noved Lor o dicected verdict of na-}—‘)T/.‘H)/ on ail
indictments on the Lo +hat +here was ,'nJv[ﬁ(l‘cl\er’\‘l}' Cvf"/“"/’&”'J_
en'dence Lyom which o radinagl #rar oA €oct covld conclvde !e/and afeagonadle
dw!n") +hat #Hhe stare had proved e\/&(‘y element of Yhe ofLenses Cl’lﬂfj td)'
and mm:nl}/ +hat the shate di'd no+ grove +he essentrol e/‘cimm'f' of malice
o€ Murder sngd assavld and bt\‘H‘f’f}/ with dent+o k:"‘.(ﬁ.p. éél'ﬁh‘n &227467{‘)”ne 17)
The State has +he burden of proof as +o all +he essenhial dembnts of +he crime,
state v, Attarde  2(35.¢.5Y¢ 550, A€, 24 368,870 (1975) The +ral courd
Made (+s rling At-m/.‘nj Fhe motion for dicected verd, o+, (Rp czq//,‘nes /3-23),
7T hat rui.'n) was in errof,

An abuse € A\‘Sc_re:\'i‘of\ occurs Whan +he conclusions of he Hrial
courd either /ack ev) clen-f-/'cu’/ suppertor ave controlled [)/ an ervov of law,
State vi Pagan, 369 5. ¢, 20l 209 6 3i S;‘E,QAQC,R/QG((ZOO(,) The )vdse should
Jr:\m\— a dicected verdicr when +ve evidence me.fe/}/ rorses a 5v5,o/‘cfon Jhat
+he accysed »'sjw'Hy, Statevi Schrock ;283 si¢, LM/ 133 5.¢, 24 Lls’o/c/f,z (tagy)
shateviorne 324 5,373, 379, 4973 5.€,24 289 ,293 (<t Aﬁf'”%)
led; tloner was entitled 4o o difected Ver/‘a’;(c-l— a no+jv;‘l+1/ becquse +he_

Statet evidence prodveed oF 4ria] as o fotal variance within the
q\\ejq-l-—)\cns ‘n Fht ndiedment Adefendant ;s entr'Hed +o J directed verdier
when the state o5 +v present evidence of a mater)al element of +he
o §¥ense charged, Rvsseil v, United States 3¢9 v.s. 749 (l%??]/' State v,
Lc\dner‘} 373 5,c,/o3/)lo/étl‘/5:6c2d 68‘// 693 (4007)/' Jiake Vi Brown,
360 f-cwﬂl/ ﬁlé/ CoR 5E, 24 392, 34 f(zootu/‘ St ate x/,f/t/)ckn_izl.i;,
52 5.¢y 635, 692,576 5.£.24168,/1) (2003)

PetHoner waS Convicted ¢F +he [esser” Faclvled ofFfenges o V"i""'*kfy
Mo\v\Slm/)'V\h( and as$3quitand wa-e(/ of o k»‘j)\ and o\jjfm/zﬁfﬂd f\a-}v(d('!rkb‘\avx)(irwc ccun+s)/‘
wk\‘ck a¥e Fwo nen- malice ckar}éﬁ +hot Fhe s+ate did not wmf,— +o be charged

3

:
|
|



+o ﬁej\v(}/ oand +he state was ned -)—r)/;(n) +o prove and conviet

7r

r erbenes of

The +(‘\\A\j\/c\jt also on a p&(‘So(\o\\ level dsy r\“”"H\;t\K +Hhe C"\Afjeé Wi’fe-"&pffap(‘f‘aw)t,

(ﬂ--p\767/ Jine 9-p, 763, line 17/‘p. '77‘1/--11‘:1&7",0('7'7 5)hnel)

Ia Bq;ll‘—’)l Vi State Y 39 s.¢, ‘122/933~L/3L// 7095 €23 677, cT7T

(QOI\)/ the tcw’-)'j ave. fhe -rfa Ilaw:'vt) d;(//qnorhon of Souvth Carc-l:.

lssve o€

1a {aw on Hhe

varance between +he Ckﬂ@f@} ‘n an imdictment and -;—h!t,e,v/dan ce_

or esented at a erfminal +ri'all

et

-

the crim '\"\l law +ha t o J&&v«\o\rﬁ— mVSY be cay\vic+¢,<\_1 M Con\/\CHd at 0\\\)

e( Hhe partieviar oLfense(s) charyed 'n_the bill of md;cl'men'['-

5-h\+¢ V. Gunny 213 s.c, 14 ,136) 437 5. €. 24 757, 2(1993) (?Uo-{-lnj

S tecte v, Cody, 190 5.C 417,42 S/I‘o’c, S E./65, /47(/43(,)) “A material
Varionce berweaen CL\AJL and proc‘F Qn+n~Hc‘5 +he Je-fendqrﬂ-% o

. o s . i Cos
TaA Seyuth Cafolqu i+is a (vle fp va;versal objif")’qr\ce_ n\f\ ArJMlmsHﬂ‘ z

ditected verdier! sveh a »/qrw ance. 15 no— matertal (€415 not an
element € e o ffens e, o Cestadien cm;th) see df Am,Jor,

2d Tadictments and Tnforrmations P 253 (2005) (sta¥ pg that
ene of +he f—wo We/s en mdictment can be IM//foffr/chd)ﬁCCI
)5 ’H\ron)\ a Variance, whtfcb/ +he char j/ry +erms oF ‘H\Ll/lc)ld-mm'/—
are lef3— un altered but she evidence cffered aF 1ol /ro/e_.s-(qd-s
rom Fhos< q«//e;dd Sn Fhe :%J/‘cl’/'mefi“/““}/

3c\+w»'qllid¥(¢an

‘

le\')¢ a [‘-’Y\\/“C‘H‘or\ may be svstained vader an .'y\ci;c+men+ which )'s
defective becavse N omi4s essen+ral elements OF%LO'FFQASQ/ svch

(S not 4rve hen Hhe mdzc}mcm‘—fe\uo‘)thAafgf_s o complete_
ogenje, and the State presents evidence wA/c); Co r\Wc{—s &nder o
Jifﬁfen-}’ +l)eor|/ +hanthat <\“&9€d T homason v‘ 5+°‘-}<) 293 5w,
ZA ?/ N (Tex, erim, AP/-/”??L/)/Z' Fertans omM/%‘}'ed) A conviction under
Che [fa fher Circum sHance vio/ates pr)"\CL/5 ol dve frocesS, ia Jecw.s'c_

the Stedg has Liiled 1o pros ./e/Leych a reasonable Joué-}«evecﬁé«v” ﬂﬁa"“f}/
Fo consh e phe erime with N}-HLA o defendant was C/'\afyl_dn Y
(eModions OM!‘H'QJ)/ Ssee Y] Am. dvrc3d ThdictFments andTnformations
$ 256020057 (*'A maderia) vacionce +hat viclates o defendants
Substantial (‘\‘7)\1—— Jo be hied on\y on charqes pfaje_n"f‘td ;h an )‘y\Cll‘C“}'min‘}"
Consiitvtes Latal evvor and wactants a reversal en an appeal of a
Jvdgemend=ck convieHon of the offensenoy charged i the '“3’¢+m¢"”)7)




!
A} 4he conclsion of a1\ +he +e,5+,‘mon)(/ defense counse] renewed +he
divect V‘Q_‘I‘A:LJ,— Mohoens e (cj/\)‘z;nj +hat o\{)/e”a\n‘f'fs +659-)IMOny €S+01$/)'5zlfd

seH-defense and defense o€ another as a mater o€ law, The drial coucr
deared +he mo Hons, (ﬁ‘p\'7(,5'//fn¢ 21— p 766 line§), 7hd rv)‘u‘r\) wad inerrel aléo
When ru\‘ewfn) a denter] oF a difected \/trdwlc\'/ #his ceult MUsE view e
evidence and all feasonable ‘nfereaces in the /j/\‘)' most= {averable +o e State,
stote vi Burdedte ,3355.C .34/%/5-15 S, €23 S5 ,53]1888) 2F there 1 s

1 A\ t 1 t
a.m/ Jifcc-'r CV!AQV\C& o M\\/ 5\;_1,531—4.44—’::\1 C1f‘(_vMS+qr\+la) eyvidencCe fQQSonqbl}/

hna;nj Fo preve Fhe guil+ of +he “C‘VS"/&/ an agpellare cevet+ mvs-!— £rd Hhe case
was preperly Submitred 4o AL)V{Y- St v Patiecsen) 337 5ic. 205, 2'3.2,523 56 23
845,853 Cev. Agp. 1939, '

However, when o defendant clams self-defense the s¥adel:s {eqvifed 4o
disprove. +he element—s of self- defense beyond o ¢ Mﬁro'\‘*“t devbt, Siate v
Wiy g ins J 330 sic. ad 544 -5, 500 51€.23 ak 41273, Thi's ftici\/)\feﬂlt’\""
goes £ defense o anothey as well, Undey +he -?-;\to(Y oL J&QA‘SCO‘F O-Hnef.S/
one 15 ot guilty of 4'&};\\\_7 +he 1fe of an assalant who assvalts a €erend,
relaxwe, or bystondel ¢ Hhat £riend, relavive, or bystander would Iikewise
have +he djh—k Fo take +he hfe £ e assallant (n seif—defense .
State Vi Jong, 335 ¢ 59,480 3.& 2d 6 X (1497) The s  4'd not earry
He bvrden of A-I_sprovfnj beyend a ceasonadle dovbt 4he Lor elements o
sexf-defense. and defense O‘F‘ another Thet Coufts have c\\v\n\ys placed
Jread cmp)m.ﬁ\j on +he ;‘m,aorv‘qnce of o defendant’s r{JH’ to ‘RS—SCH' seif-
defenst and defensa of another) and has greatly (e:luffcd Fhot +he burden
+ J,‘sl,pm/e_ _,c/‘f—c)egma_ and o)e—énsc, c,[qno#\tf (eMaIn on+h e_SHate.

see. Shae v, Burkhar}, 3505,¢,253,56¢5 5.6,28 98 (2002) ; stae V.
Addisun) 343 Sic. 290,540 3.6, 23999 (2000) |/ wn'gqims. Td. | Ldng T
Durinag  +we syoire's C,D§|‘v\j qg\]mtf\‘\’ +he syarel marn Hheme for”
A.‘jf,fe\,,nj +he four elements of sed-defense and defense of another”
was thatr Fhe pehtener and hiS rothes Shouldn'd- have gone 42 Fhe other
partys fesidence and hey Shovld have (t+reated and lefr, (8.p. 309, line_2 —
p8I, 1iae 1) ferhoner +eshified mylk'ple Hmes ceptatedly +hat +hei”
intentons (o(‘)o;ﬂj over +o +ht othey F‘\{"L)"é 7e53ence  was +o Halk
and make peace of Hht SI\MA*\\anjﬂty did nod intend te go harm anyone
and+hey did not want anyene +o get hvri- Petihener testified more Fhat once
his brothes and ha 5 eenthat _H‘QY covldnot Falle 4o 4hp +Are¢man/ whom
on fronted Them with Shotguns) petboner and ks drcHher withdvew

| O



79

From +he SFuadion and +ried 4 90 hem€: This withdrawal was ¢ommunicated
+o all +hree men of 4ne other pm/-&y [,7/ Word and action: Then; +ht thice. men
vnpra\/olonj y attacked peh'Heners brotrher and himt . This lef+ peditoner
with no o ¥her choica byt 4o ack 0”1}/ ,;4 Defense o"(:QAOMG/qnd selF~Jefense.,
(R, f. G73/ ‘ne 3 - R 67‘1/]»"6 L[) (,e,p,ggsj /zne 24 - F.QSG/IMQCI) [e.'o, 6‘16/ line
15— p1€99 (e 34) (R:py 705, lines §-7) (Rp.A5%)line 33-.939) )jae3)
(g.p: qm/;me_ 22-p1 953, line 1) (£p 104 [ine 33 - p 30T, line 33)

(R“o C/Go/ line 13~ pr ‘?élj);ndg)

The state. did not disprove Ae.)/oncl a feasonable dovdt +hat +he
Petitiones and his brather went +v tha other party5 res/dence o +alkand
Make peac /qqd +he Stete did . not dispreve !>¢/and a fchormé/L douvdt thay
fetiHener and WS bredher withdrawed from the sitvated and +ried Yo go Aerie,
AS emphasizad fa State v Dean, 571 5. €524 (/G052

‘T charge Yads, Fhat no madder what 4he pvrpese of the deferdant-
o may be Sdékl‘nj ~+he Viel'm, /'«(/cu £ind Hhat was his ﬂufﬂose./)Lp
when he mees +hem, he does /107”1'9 to provoke the dificlty,
and Fhe dpce ased qSSqV/‘/’.S /uM So a5 +o éﬂd“"jef hi's /'f&"f -pmeqkn
him widh seviovs bodil L\arm +he defeadan+ts f;j/\Jr mC_fel-F_
dedense j's protected and his (ight of seif-defense i's avarble +o him.
This rvle does no+c)\anjc, even ¥ Jov {ind thet fhe defendant
had a dange rous weapen and vsed ik ))
The same «ﬂf’la.ﬁ #o defense f another as weell  see, State v, HQYS/I =l
5.¢. /63, /63//6‘7///35 6362,363(1922) ) mfzf"‘ S9,980
SE23 62 (/9977 At the. end of +rial defense counsel fur pebitiones mo Foned
o0 o ALY snthe Jrevnds o all o bjacAi'onsand exgefhons +nken dvr{nj +he_ Course. oF

e 1“‘3‘7'“'/'-/—/1\/5 #he Mmetions and fu”f‘l}j on Fhe ditect VQ(QI!'G)-;(SJ-/Q wt'\f p-ﬁs:‘cﬁ/td
Lo qppal/qu}a Veview . Tnorde! €of an ssve_ o be presecved Lor qp'pell‘\‘}‘e_—fﬁVl'éW/ "+
Mm%+ have been raised +o and rvled vpen b\/ +he Hral covr+ SHade vrrum»:f/ 373

Selyiaendy 64y 5.6,24 693,696 1. 2007)
77|\5/ In Fhis case. pefitoney was entHed +v a divect Verdick o € no?‘jvl\”'\/

becavsd +he State. did net grove and convict o( Lt)/orlc/ qQ /'éqjonq$/¢ JvUH' +he_
charges afﬂ1vrdaf,4wwl+m3 Bq#er/ with indentHo kil and possessiom oL a weapen
dvfn:lj +he commny stn o€ o crime_ offenses that pett Honey wns ow,j,m.ll/ m&)c%dcnj
and the stade bid ped disprove defense of another and Self- defense

.ét/oﬂdt\ reasonadle doybt a3 a raddere€ law,

I
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TI

There 1's insvfficient evidence. +hat can /‘eeasoﬂa\“y Conefvde that
Peditionel acted in Fhe element of svdden heat of ﬂ‘\jjllt‘” to svppoti
a valid volvatary manslaveh4er Convietion , when the element of svdden

P e -/ 4 7

heat o€ passion was not es+adlished qnd greven, be Yond a veasonable
dovbt a5 a ﬂ'IaHQv’a'p/RwLb)/ Fhe siete

V.,Lm-hm/ MD\Y\.S)quk‘f'ﬁf s +he imtentonal and vnlawSful k;“:y\) cho\ human
btmj ‘n Svdden heat oL passicn upen :uqf-ﬁc,gn-}-/ejo,l 'aroVocq%an,M}
390 5.¢. 408, 412 -13,7065.6,28 12,14 (20/1) There mys+ be evidence of boin
hear of passion and svfficlent legal provocation at +he Hme of +he (eilling
4o warrant a ck:\rjg on \/cr/un—,-qf/ mqnj}m{)lrf‘ﬁf. Sdate v, 5+qr.\e§) 3%2s.c. 590,
896,695 5.€ 2d 604, (o8(2c10) A person's fear /»V/madmfely«é//.,wlnjqn atFack
of -H\femkmj et May eavie +he persen 4o act 'n & svdden Aeatof /aﬁwn/ bvi-

onlf when svch fear cavses the person +o fose contrel and creqtes an vn contvell adle
IM‘NBC 4o de vitlenca, /d. a¥ 5"18/ £G85 €,24606

dn s cage , #he_evidence 1S insvificiend fo sustain a valid convierion oF
Volm-}—o.r\/ Mans)e.VJA ter becayse +he ele mend— of sudden hea+t aqussf'm was net
established _/m}/md a reasenadle. dovdt due process of (aw reguives +he \S+a+¢
Fo establish each tlement £ each o Hanse by proet -/’Q/md a fGQ5°““;2¢ dovéts
In re winship, 297 115,358 (1470) ' We ex‘ol:‘cf“}’ hold +hat- Jhe dve process clavse
protects he aeaSed againsi- convichion eXcept vpont proet beyond a veasonable

dovbt o€ every ‘(o\(_~}— ne(es.Sc\f}/ 4o Constdute +he cri'me_ with which hei's
Cka»'je A, ‘dot 347 v.$. 368,364 Dve precess &as jvﬁn\rﬁcad éy +he Fovrteenth
Amend mant requires ot no persen shall bt made +o svffer -}—htanu.s of a Criminal
convichion eXceptupon suhficient proof - defined as evidence_ necessary +o
Conwninte & drier cf fact begond a reasonadle deubd € Me 41"57‘1*\6&0@\@’8"/
elentend o€ Hhe offenSe, STackson V. \/\'Cﬂ‘m'ﬂ}qqg Vi 307,31 6,185 ¢k 27?)/

TET €131%)
T n Statey Staraes ;388 5¢,§90,69% S 2d 60y (2010) i ﬂwh Cavol nan

Sup el Courd clavi{ied +he law with rfespech +o whether fonr con consiidvie svdden
bt of passion « Th clarifed e [aw coacerning how a defendantt fear foiloming an
Rtk of & Fhoeadny acts relades 4o V:/m«hr\/ mans|avghter, " rd, ot 527,698 3.E.
24 a¥Cog, Specihically  4he coulh shated] “We recfliom 4ne peiaciple ihaka

a petson’s £egr ,‘Mmc_a.‘q.,tdl/ -[;l.lowtﬂj an atack of #\re‘v\—mj act 'Vlay Lause +he

1z
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person to act ‘a a svaden head o€ passien. che,\/ex‘, the —mele Loc

that a peirson 15 afred 'S net ju-({\:.ci‘ér\"’l by /'Fsele-‘l—c entitle a

JQ-(U\AAV\'\'% a \(e]dn’)'t\r\/ MmS}qugld—t_( Cllbn')i_-demsfs-}-en#— widh cor )qw

ea Voluntary manslavghter in otder Yo conshtvie “'sudden heat—of passien
ven svE £l ent /%)"" Ff‘ﬂ""”“’t‘*"'oﬂ/’}ﬁe. fear must be phe resvid of
svffierent /Eja/ provocation and cavse +he defendant t+o lose contrel
and ereate an vncomtroilable \mpulse teo do 'v')'eimce.tfuc.c.}ne)-l stated;te
wWallfant a \/o/un"’o«f}/ MnhS/qg/b}";‘ﬁ/ 5qu2¢L Fhe Jg(enc),o.n‘}':/f -(eqr mv S+
Mani fesy sl an vnControll able, {m()ulde_. +o do V\‘o'ex\c,e_,,‘A f;trgon
ﬂ}/ att 10 o cld.‘},erpch;, con+rolled mannef) net WI(‘*’)'\J"H:.Y\A{@ _H"z__p;::
_‘H\O\‘\’ he :S’ Affﬂ.\‘d or ;n -(ép\f“, Con\/eﬁfe,ly} N F&(Jorl Can be_ ACW

an uncontroilable ;‘mpulsgy-& \uo[&an and be ,‘,,qu‘,té},_ of coo)

(e €lechon as o cesoit~of feari The lattay sitvahon conStitutes
svdden feat o ﬂﬂs-"‘mj by} 4heformer does not, Evidence +hay

{ear tavsed a pefson o kW anether in s Sudden heat of poxﬁsw\o,vx wil)
Mi"';jtﬂ‘e,a homicrde Qcm mvider to MmAS\q\U hAey— 14 wit\ ﬂo+;J5HQ
o Ths 15 4t dishinebion bebween Ve l\}r\—)w(‘YMqv\S\qu\ﬁ-afqn& St\f—éeﬁmd'

Pethener was 1n -Feo\(‘/ bu Pe/.),ﬁi-:\—;‘o,qg_{' Wos Mot qc}-\\v‘\) o undelfear
“}‘\\o\-\—pfo&lcté an vacentreilable impube +o do yiolences Petitoner qd,d&on)}/,‘,,
SO\VI‘A) his blothirs [)"\CL and hs own. Pehhoner was in -\Q)] contco) o himseil
by ealy feacking +o 5Top am unproveked abback that came from Hhe othes
oty Mftec padibiones crashed his vehicle he reasoned 4o get olr+ Hhe vehicle
without o weapon To Save Lis brother. HNexx, +he pe—Hl'Hoan even Shot a qum[nj
Sko-\—/‘ warning the-other V“H'y"/"’ Stvpe their /e %re‘x%\r}) actions on hi's
brether, faintoners j(\v;'nj oL 4his wa "“""j shows that perdshers mind
state woqs of féc\Somif\j and csol Tt ()é(;)h’yvy/ Lecavse he ivanted 4o LorsF pvarn
and -f'r\/ 4o get +he giher paf-?'}/ +o leave WIS drother alone before he D\C;"'tcz cm}/
Formets Whan Hee odher Fp\f‘"’y A\\dn’+$+v]d and continved Yo Hhrsaden his
brovher’s hlfc./ pcﬁﬂ‘-H‘onef mannjt&#—o jeﬁ— vt of Fhe \/ﬁ‘k'\cli and $+o/-g he
othe poty w[ram K;‘)Uv his brothen (R.p 140, line_( ~ p.“L{c\/ Line zoj
'7/\7fn;'-|j‘+a +he Locks o € +his Caja, svfficriant evidence. shews be.lyond a
(easoncdle devh¥ +hat perirone? was ac-i—i'nj TN o Ael-‘berwl-e_/ controlled Mmanne(,
not with Standing Hhe_ {oei that he was afrald srin-Rar There was \nsvificieny
v, dence f{éﬁan“’e(} ok the Arial Lrom wWhich +L\e.jvr)/ covid have Foynd That
pehoner atted (n +he edement of sudden heod of po\ss:‘on beyond o
feasonable. doubt at +he fime of theshooting Had weuld support +he Veluntary

13
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|
mqn5/'<wj hter comvicton The evidence Shows +hat petHones Ael;'berc&e\}l and
?n+¢w\-l‘onc~.ll\/ shot +he other parhy and svpperits a -Qn:lr'nj Fhat esther .,oe-r’vfhﬁner‘
Shot with malhce or 1n defense & another and setH—deCense.,

Afyer (e»/‘\tw‘mj e evidence) no ratonal 4rier of €ory could
have €ound +he gssenhal element of peat o passion qad convicted petihone-
of Velvuntar Mom.fiqu hterr As svuch pc~\~;+\‘°“¢f cannet s o matter a(/qwj
be quilty o \/o/un+qry,Man.)’/Ajl14—tf, Shake v, frHtman, 373 5.C, SR ST6 647
$5.¢,24 14‘4/110(200‘7\) (holdmj Q/-Hwoyh sl clent /6’341 ,dfo\/oéq*ﬁoﬂ argu qb/y

eXnJ-HA/ theft was no evidence the defendant was 'n o heat of /Jqss)om)J
see alse. Stete i S+arnes;38985.¢,590,(4] 5.6, 24 604 (20i0)

“This J‘vry verdiet of Vo(Vn-PaJY manslo\vjl\+cr 1S hot a val,d !con\/fch'oﬂ/
when +he Stat-e did not e$+q[,),'5l,/ and prove the elemend—of svdden AM‘/—
of Fm}j:an ée.yoncl a (easonable dovb+ Tais invalid Vo}un~/-qry man}qjh‘}Gf

conVvickion is in vielation of q\pp@“qn‘f',s Federal and s+ate consth-Honal
(‘\j k—\—S 1y ]

|
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IV

——————

T he +rial courd erred (o ms—)—rvc%nq 4—k€.Jvr\/ on o c’-\qrjf,o.p
Mmytval Comba¥ ) Since +he tns+rvethon was k) 9),1,/ /’f€1vd}uq/+o
appellanths defenses snd Fhe insyrvctions deni'ed e‘,;pel/qm}- he's p,%;_

'lL'U a‘pmf +f|q\

The s+ote claimed and requested mvtual combat. (@769 lines 19-25)

The +rial covrd sard i would charge mvival combat(Rip 7T Wnes 19 22)
Trial Covnselfor peritioner objected 4o 4he mvtva) combad chane,
erHng state vi Tayler, 5§85, €, 241.(2003) (Rp. T, l.‘nec—ﬁnmj'
ne 24) Tara) covmsel stated Hhe £t Hhodt Yo c‘kmrjfg mo4+va))
Combat +o —?—ktjvf\{ when Hhert was no evidence. +o Svpperthe_
Charge deﬂroys/ngﬁg\-\res penhoners self-defenszand defense of
ancther o ffLenses, The +n 1ol covrd made 144 ru\\nj —+o )NQ,-H'\'& Mmvival
combat charge (Rip. 773, line 25— ,9.773//me,’-1) The +ma\ covrt
ervred yn fuimj +o cl\qrjc rmvtval Coméev)-/ and PeHfoner Lwas
(,(ng}iceA 2>\/ the charge,
jr\je.ncml +he ‘\'rta]J uAje_ .5 {eclv)(QA +o c}uﬂ’gt on'x/ +he_

correny and corvell+ Jaw of Sovth Carolina, Coheps V, A+k;n 3373 sic,
3‘/5 Seqa 5,&, ZJ ZQG(C+APF: (/‘7‘?8)/ and e law 4o be c)\q'rjgd +o
+he | vy I's de,-}-ermined Ay He evidence a¥ Hr'al, state vi Hﬁl;

3!5 s.c, 260/;292\/ Y33 5.€,2d 898,849(1993) A4l judge hqs a
JUf\} fo give a feqs/ui—td ynS+evetion +hot correc;H)( S+ates %e, Jovu
qpﬂ/}(qb'ﬂ_ Fo +he issues and which 1S svpported by %Le_w‘(gy,c¢
State vifleer) 330 5:C,54¢) 16( 5624375 (<+ App, 1996 .) An ;unse.
of Jn‘scre—)—:‘on oCcvrs when +he conelvusions o€ F+he ‘h";‘al éooﬁ-
eidther Jack ewc)en%mr/ svpperhor ave. controiled by an error
of law, S+ate v f’ac;qru 364 3:¢, zoi/zoz/c,_?) 5E 24262 26 S'(zaog)
To (garvans- rb/@rsﬂj ~ -{-r‘\q\ uéjej c)\ajd musJ bt ervineous
cmtlp'fejuc{l cial, &ll/5om v, l”qr-}_s D/s-}—mbu-}—or_s ,Inc . 303 J,c, 299,
395 5.&, 2d 790 CetiApp, ) 990) .

7 warfant \c.kmrj&,C mvtval um/;od- Mv-h/al com bat fequi {‘.g,f mvHval
lv’\‘hvﬂ— and w\lhn ness 4o £ H-/ (A o ded endani— 15 €ound +s have been' /nvfo/(/eJ
i mutval co-v\bo\+— +he no Lavid!! element o € self- defense can not be
es5+mbhished, +q9—t v Tq)z)cr, 366 5. C. ’&‘&7 §5¢8a 5.6 241 (2003) Case_
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law does es+ablish +hat there mvst d& “mptval infens and Wi ([ Fagness

+o «F\DHP” Jv censttvte mutval combat State Vi ro\ha.ny 260 5i¢, qi{qj
‘Ifo/' 196 5.6, 244857°6Ia73) Mudval ‘ntent 15 mani Lested L.Y j’”"tqo}—s
and ConducY o€ +he partes and the cireumstances a-Hending and )<c>.(Js‘nj
op te the combati L. Whedher of net mvtval compat exists i's
SigRficany becavse Hhe plea of se\f-dedense is not avaslable +o
one who ilS anothey 1n mudval comdat T4, C‘-Hry Statevi j;r\c‘ﬁj 113
S.c, 13"1 lol &, ¢47(1918) T order o ¢ laym SQIF-'AC?&ASC,/ Fhe_
de&“dqﬂ")‘ mvs¥ be widhooH "p:n//# n érlnjlf_l) on —the_ df Fzﬁcu/%)/
S+ade V.bo\vis/ 282 Sic. Y5, 4/6/‘ 3ITS € =2dH5R, 4953 (/934)
I F +he defendand |'s engaged in mudval Coﬂ’lét\:)— se,hf—dt(cmsL
e vnqvm)qé/d, un less the Aencendo«ﬁ‘ withdr s *Ff‘om +h< conflicH
before +he k'?lmj occutS 3Iare Vi Graham) 2¢o s.¢, qs’lj 196 5.&7
24 495 -1k . DeLend amt 15 not cons, AQfe,A !;y +he law o be
éﬂnjmj 6n Fheo drpfcv/‘/'}/ 1[1[//aw19 qumm) M mYtual ...,v\bq-)— some
,m#—ml -eJ}'V&ef Nr,uj\[vl con dvet directed Foward -}*h&\/law‘—fmj-?—ké,
defend o\V\‘*‘ aban dons Fhat mvival combatcondved and wi'thdriws €rom
Hae sidvaton in o manner ot con Veys his withdrawa) "f"’ The
vichm | Tn +his case, de€endants m')Hr Fo sl deLeonsge 13 3aud Ho Upreyiye
and he /s enhHed }o the rfjk%— +L serl defense as (€ Avs tidal condvetr
had net+ ocecvired, Tk/_s/ he s enhHed 4o vse 'ﬁfce (ke v;‘c-b‘m
attacks him o frer +he defendant has with drawn from 4_!;1,&/

- siFvation, see e 9, 5+q~}¢v,é7quqm/ 2¢o S,c¢, '-/L/‘i/’/‘ié 5i&E2d HsT
(\‘\73)/ Ar\no-ry wx-)qub”an\) afFer praVez.oc)"loh ogconfl:c%}
/ewvm) fj},‘)-oF_sc;){LJvszer\Se_/ ISTALR 3D icoos

PetiHoner Yesh Hed mul%())f/hme,s re,p€<\+¢d\\/ that 1'\15'1»7’941«/
and his sn*\—enﬁons Korjamj over o dhe other po‘r:}\ fej;AU\C(’—
was +o talK and make jeace € ¥he s fvadion +l\£\/ d'd not r'nhni
4o g0 harm anyone and +1\&y d1d nod wan¥ qh)/one, Yo get ey fehtiener
Jesh€red fV\ofe_wtkq* once hi s brohher and he seen that +{«\€_y covld not
+a\ ¥ +o +he oPher ﬂt\f-)-y/ w&om confronted hem l«)l'}l\ 51\0‘731/;4 5} ,03444"0’1€f
and N's brother with dreww £rom +he sHvation and +ri'ed 'f'uJJc Aeme s
This wWithdyawal was commwnicard 4e +he othec po.r—h/b word e‘nd acten:
Then, thetother pqr-L/ un,yro\/oldngi/ at¥acked ,:e«HHaner-f &r*o%cr and

Hm This /¢~(+ pe-h-}-)ov\ef wiHh ne ether choice but += ac+ "\ De',«ftnsg
o £ another and sel€-defenses (R pi€78,hne 3~ p, €79 ineH) |
‘ |

|6
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(e p.85) bne2q— P 686 Ine A (R p16AG, hine 1S= po 69, l;‘:nc,z‘-/)
(R.pTos, I nes s’—"l)(ﬂ\lo,.q3zjh'ne, 23-p,a34,ines) (Rip, 45 %, hne 22~
pr 453, line1a) (R p 906,1ine 23~ p. 907, J/ine 23) (g,p,‘]éoji line 15 -
P\QGU“VIQ,%) ‘

Mutusl combat acts as qQ bar 4o self-defense o € m’\":”i’l‘&{
becavse |4 regquives mvtval gogreemend to Lighton e,c‘:vc:\( Ferms
for pYrpeses oiher than protechon, This is inheren +Hy ‘neonsisient
width the concept of self-defense and defense of anothes and
A(rtd—\\) con Clicrs with +he Vpo Lavid? Gn J,fnj necessary to
establish seifidefense and defense of another, As such, ‘1 only
logieal Fhok- e evidence of agreemend- o 4iyhd4e plain, 1n
PERNeantrs case +here s Snsudhcleny evidence of muiual combai
The mu+thl combat doctrine 1\5 +r;jj ered wl\en beth I""‘r'ﬁ'e5 C°w+ﬂ‘év‘}t
fo the. ressbing 7T Sef-defense and defense o€ anodrer 15 available
only when the deferdomtts are wi thouirfavlt in Lr;“ﬁ‘\'&""""’—}‘e

LA The ehargiag of mutval combed- 4o dhejury ngyetedand
des +fo)/&d ﬂé’-#lu-ienefj' 5&1[ ~defense and defense o """’*h&r-‘{‘*&"ﬁ-
The mutval combat ch arye (emoved the bufden from yne Syate
Ho disprove seif-defense ana defense of another The mutval combat
c\\«rje, JransLerred +he burden onto ﬂ&'\-i'+“01’\ er +o prove +hat +hefe
was o mutua|comb aty [i's brother and he were notot Fadldin
bf:(':];n) o +Hhe AHZQWH“/) and that VQ“H"H'OY\Q/ omd his 2,1":0-}-};&’
Jned +o w)—‘—kcl{qvu,/),o/e//an+ qdﬂ)"l"‘;’f’&l o “C“}“”':'/" only 4o save
\\(\5 beothers 1\{e and his ow‘/\/ ond (d)‘eg enhy (dy °on Silp—ée;(evlsa
and Ae:éinSQ AL anothel o) Hal, The coufts have o\]v\'so\ 5
plo\ctfl gfeat imﬂ)‘NS‘)S en Yhe ;M,ﬂo(ﬁnce of o de;fenc}qn*f—’% f)‘jlﬁ}-
+o assel ¥ self- dedense and defense of another; and MS)/Q:»\HIZ
requifed that= the forden 4o disprve_ sel Fdefense and defenseo
oo Phe ™ reman on fhe stathta Stoe y, Bvr?(kqf;r;-/ 3ﬂ$c,zra/ s s
g 24 249 (2.072) i
Thtrial cv chaged self-Jefense qnd defense of another in petrHeners
case.Those chafytS \ele negated by Hhe Covr+5 vnwarranted il
charge on mutua\ comb at) when Here was msvbficieny evidence o -
wo\ffcm+-+thhc\rJ¢.ﬂe_+r;ql Cev r+5 mutval combat charsye acted as o [imFedsen
on ﬂﬂ%—l"}ﬂ‘onéﬁg C\é/l///‘/;}/ Fo claim S'L/LchénS&qﬂdde«QnSQ—-c( anether, and
prRjvdiced hiem é}/ Fran sacerm‘n] +he s¥yate’s burden o disprove sel-defense

)7
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and defense of anmodwer onto appeilant -«foru‘v\j ,oe-‘f#‘%‘crxef "“6| prove.
s f - ~defense e\nc\ Aevftﬂsta'po\nc—f*}\&(‘ in viclation of B\.rkkm(‘qj
Addisonand W)_j/ J  thus V'o[q‘hnj pa'h-}-)pncf.: Federal and 5h+€/
Conshtrhenal ma)\-}s

(3
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CoNCLUSToN

|
Wke,rc.ﬁore,} Per Noney fesioad—-{“un)/ ask +his Hor\oraéle, cou

to please recons 'der its decision in dismissing 4he Pe+ +:oner.4 appeal
and piease veinstatre hs appeql and order appeilant counsel Fo (ﬂ.b‘f‘)Q‘F
and £11e o merrts briel for petitioner on +hese mer;-}-c,éfg preval’ n ) S5ves,
These_ yssues are of argvadle merm'y. PetiHoner prays that +he Appejlete
Couty will renstate s qppd:\]} direes +he partes 4o Lile mer+ er'eﬁéj

|
and allew Hhe case +e proceed vnder Hhe /Iofmm] appellare process,

Resp (’.C’F“u”y Sub m»‘++eé.)

L Tijﬁ@ﬁbw\‘
Curd's T, Tohnson

ScDeH=3375Y43
toéo s& Pe-h’)‘-;\o-ne_{

hs 38 day of Sonwvary 9,13
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STATE of sSovTH cAROLINA
IN THE covr o APPEALS

- f

APP&“ -ng Le—)ﬁl\nj“"On Co\/l'\"l"y ’
RObl\f\ 8,' 5‘*‘!"‘,\)&“} C\‘f'Cul"” Covr+ 3:7495/ |

App&llq'f'e Case No, o 2004-143767

Cuij T UanSonj Pe-i-l‘wl—l‘ov\e_fj
V, !
STATE of SouTH CA ROLIA/A/ Respondent,

Cerdificate of Service }
The- vndersigned ProSe Petitoner /\tre,m/ certifies Theat

a FVe copy of +he Pet-Honer Pro se PeHHon for ﬂe,ku\r‘lr_nj and

Reinstatment- t\"\S been IOLC(",A 1r\ 'H'lf_ s, foS'f’O\[ Mml ,oaS‘hi.?e

paid and addressed +o +ke, Cler K oy YheSov i Caroh'ng Courd

of Aﬂpeqls at Post offrce BoX //629/Co/umé/qj5¢ ,?(7,,2”/ +hi's

i’—__ dq\/ o f Tomuqr// 20l 3 : ’
l

|
Cu.d«s T, 70)'\)’\5071 |
PRo SE Pet'Honer i
|

Suascéﬁib AND SWoRN To before me.
Fhp qu o€ fJ‘qhuakry) 2013

\k §J k'Ie/ R ~ e

K/O‘f’af‘\/ Publ?(. for 5004‘1'\ Cl\fczﬂghﬂﬁ

. o 4
My Cornmission Expires "% '
March 5, 2018 ¢

/V\\/ CommiSSien 6”)&’9,‘({5: ; ;
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The South Carvoling Court of Appeals

The State, Respondent,
V.
Curtis T. Johnson, Appellant.

Appellate Case No. 2009-143767

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the
petition for rehearing is denied.

Columbia, South Carolina

Curtis T. Johnson
' Salley W. Elliott 02 J 4/#90 /3

]
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The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 29211
1015 SUMTER STREET -
V.DCI’;AITI?(E ALL&N COLUMBIA, SOUTH CAROLINA 29201
EPUTY CLER TELEPHONE (803) 734-1890

FAX: (803) 734-1839
www.sccourts.org

April 07,2013
The Honorable Beth Carrigg
205 E Main St Ste 146
Lexington SC 29072-3557
REMITTITUR

" Re: The State v Johnson, Curtis T.

Lower Court Case No. 2007GS3201474, 2007GS3201475,
‘ 2007GS3201476,2007GS3201473
! Appellate Case No. 2009-143767

 Dear Clerk of Court:

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed.

Very truly yours,

CLERK

cc:  Curtis T. Johnson
Salley W. Elliott






