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Order of June 1,2010




STATE OF SOUTH CAROLINA JUDGMENT I[N A CIVIL CASE
COUNTY OF CHARLESTON |
IN THE COURT OF COMMON PLEAS . - Case No.: )8 -CP-10 - (0S4

VErsus \"C\{WG (d

Jonhndon
Plaintiff Defendant

CHECK ONE:
JURY VERDICT. This action came before the court fora trial by jury. The issues have been tried and the

(]

UH]

verdict has been rendered.
<
[1 DECISION BY COURT. This action came to trial or hearing before the court. {The’%&les fave bg-_&;émed o
=x-
| I 0,3; o rﬂ’ |

heard and a decision rendered.

[] ACTION DISMISSED (CH_ECK REASON): [ ] Rule 12(b), SCRCP; [ ] Rule 41(a R(§ (Vol=ngnsuit)
. [ ] Rule 43(k), SCRCP(Settled); [ ] Other - . )_8:3fr‘ @j
E x
] & o

] ACTION STRICKEN (CHECK REASON): [ ] Rule 40(j),SCRCP; (] Bankruﬁ)tcy, [1] Bmdmg Arbitration,
Subject to right to restore to confirm, vacate or modify arbitration award; [ ] Other,

T IS ORDERED AND ADJUDGED: [ 1 See attached order; [ ] Statement of Judgment by Cour

A's Mofmon 10 Connnwe ana add The County ad
O party \d'cavonrcc\.

dated at Charleston, South Carolina, ~ ' :
| sl28[10 WM
Date 4 Judge /‘ \( I

.20, and a copy mailed first class this

his judgment was entered onthe_____ Dayof

: i
f , 20, to attorneys of record or to parties (when appearing pro-se) as tollows:

Attorney(s) for Plaintiff(s) Attorney(s) for Defendant(s)

ZRP Form 4(Rev. 2/96) Clerk of Court
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
FRANCIS O. JOHNSON,

Plaintiff,

VvS.

MASON C. HEYWARD, BERKELEY
ELECTRIC COOPERATIVE, INC.., and
CLEMENTINE RAVENEL,

Defendants.

This matter came before me on January 20, 2010, and May 28, 2010, concerning certain

easements of ingress and egress Plaintiff Frank Johnson claimed to his property by “grant, deed, plat,
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IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO. 08-CP-10-1054
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estoppel, implication, prescription, or necessity.” Though certain matters have arisen concerning the

claimed dedicated 25 foot easement that prevents a final ruling on that issue and related issues, I am

prepared to rule on Plaintiff’s Frank Johnson’s claim of a prescriptive easement on the old dirt road.

I find Frank Johnson has established a claim to a prescriptive easement on the dirt road.

1S aIr

—

road is shown with width details-en-the-plat-of-Steve Jolmson entered Tmoevidenee-ag-Plaintff’s

W

' 26/ Mf'b':!")w (4 .

In order to establish an easement.by prescription, a party must show: (1) the continued and

~ uninterrupted use or enjoyment of a right for a full period of twenty years; (2) the identity of the

thing enjoyed; and (3) that the use or enjoyment was adverse or under a claim of right. Jones v.

Daley, 363 S.C. 310 609 S.E.2d 597 (Ct. App. 2005) Horry County v. Lachur, 315 S.C. 364, 367,

434 S.E.2d 259, 261 (1993); Loftis v. South Carolina Elec. & Gas, 361 S.C. 434, 604 S.E.2d 714,

716 (Ct. App. 2004).

There is ample undisputed evidence that the dirt road has been there since “dirt was new.”

This dirt road has been used by the property owners as a community road for ingress/egress for as

long as anyone can remember. Because of this, Frank Johnson testified that he believed he had a

1

( ,



right to use the road. He and his predecessors had used the road. Frank Johnson has asserted his

right to use the road independently of the claims of others.

<>
The extent of prescriptive isoutlined on the Plat of Steve Johnson admitted into
iplive-gaserreTitON the plat 1s noted on the

evidenice at the May 28" hearing as exhibit A. The prescr

plat with a potation “Edge rstifig Road known as R ction Road..” The road is shown with

a solid line, with north/south widths ng various points in the road. This road by prescription

runs in a generally east/west-difection parallel and to the north of the claimed dedicated 25 foot right

As to all other issues, this court is not ready to rule. However, Frank Johnson has proved his
claim to a prescriptive easement of ingress and egress as outlined-aboxe, and this court orders and

declares that Frank J ohnson has a prescriptive easement{s_nu&l&aed—abe&e.

Charleston, South Carolina |

)@e’_, 2010.
0




. ' OBERMAN & OBERMAN, LLC
ATTORNEYS AND COUNSELLORS AT LAW
104 CHURCH STREET

CHARLESTON, SOUTH CAROLINA 29401

MARVIN 1. OBERMAN TELEPHONE (84

0
: (843) 722-7359

HAROLD A- OBERMAN June 2, 2010 FMAIL: obermanlaw@bellsouth.et
Honorable Mikell R. Scarborough ’),d Al BY COURIER
. Master in Equity for Charleston County :
100 Broad Street

Charleston, SC 29401
RE:  Francis O. Johnson v. Mason C. Heyward, Berkeley Electric Cooperative, Inc., and
Clementine Ravenel
Case No. 08-CP-10-1054
Dear Judge Scarborough:

Per your instructions at the hearing on Friday, May 28, 2010, I enclose a proposed Order
regarding the prescriptive easement. If the Order meets with your approval, would you be so kind
as to sign it, have a member of your staff file the original, and return three clocked-in copies to me
in the enclosed envelope.

With warmest personal regards, I remain

Yours very truly,

Marvin I. Oberman
MIO/shb
Enclosures

cc: John Edward Robinson, Esquire (w/enciosure) (BY COURIER)
John B. Williams, Esquire (w/enclosure) (BY COURIER)

f \obyohnson758\lir\scarborough.f02
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
: ) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 08-CP-10-1054

FRANCIS O. JOHNSON,
Plaintiff,
VS.
MASON C. HEYWARD, BERKELEY
ELECTRIC COOPERATIVE, INC., and
CLEMENTINE RAVENEL,

Defendants.

MASON C. HEYWARD, FINDINGS OF FACT AND ORDER

Crossclaim Plaintiff,
vs.
FRANCIS O. JOHNSON and
CHARLESTON COUNTY, a political
Subdivision of the State of South Carolina,
Crossclaim Defendants,
and

RALPH L. HAYNES,

Crossclaim Defendant and
Counterclaimant.

N Nt N Nt st st et wntt “vwtt s aat gt N’ N s ' Nt st sl st o’ “wwt “awt wwt i omt e et e’ g’ e’

The within matter was originally commenced by the service and filing of 2 Summons and
Complaint in the case of Francis O. Johnson v. Mason C. Heyward, Berkeley Electric Cooperative,

Inc., and Clementine Ravenel seeking a declaratory judgment that Plaintiff has easements and roads



to his property by express grant, prescription, implication, estoppel, or otherwise (and) a decree
setting forth the dimensions of said roads or easements. Those pleadings were dated and filed on
February 25, 2008. Service of process was effected within days of the filing of same.

Responsive pleadings and extensive discovery processes were completed. By Consent Order

of Reference of the Honorable Roger M. Young, dated December 9, 2008, the matter was referred
tothe HonorableiMikell R. Scarborough, Master-in-Equity for Charleston County, to direct entry of
final judgment under Rule 53 of the SCRCP.

The matter was tried befo;e this Court on January 1‘9 and 20, 2010, and the parties presented
voluminous testimobny and exhibits.

On January 20, 2010, after due consideration of the testimony and the exhibits presented to
th‘é Court, I entered up preliminary findings of fact and rulings that included the following:

1. | I found that the matter was an easement case and not a takings case and there was no
constitutional question ihvolved. I found that there was no governmental action involved.

2. . Ifound that there was a prescriptive easement which had been in existence for many;
many years and that it had be.en there as “the old road, a community road, Captain Bill’s road” aﬁd
that prescriptive easement or the road, was in existence “since dirt was new.”

-3. Ifound that the parties thereto and adjoining property owners had and continue to have
the right to use that prescriptive easement from its origi'nating point on its western boundary at what
is now Betsy Kerrison Parkway along and through to its terminus to the east approximately 2,000
feet at a point slightly to the north of the northeast cbrner of the property of Louise Donny Bennett.
I found tﬁat there was difficulty as to the extent of that easefncnt as to its width at various points

running from its beginning on Betsy Kerrison Parkway, along its length of some 2,000 feet to point



of termination. There is no question that there is a prescriptive easement along the whole length of
what has been called or named “Resurrection Road.”

4. Ifound that in addition to the prescriptive easement, there is an easement that was created
in 1996 and it was dedicated to the County by the Defendant, Mason C. Heyward. That dedicated
easement was intended for the use of the public.

5. I found that t'he dedicateci easement was shown on a survey and plat by Lewis E.
Seabrook dated J anuary 18, 1996, revised February 27,1996, and recorded on May 20, 1996 in Book

G-269, page 298, and Plat Book DA, page 789, RMC Office for Charleston County.
| 6. Thatsurvey and plat was entitled “Johns Island, Charleston County, South Carolina, Plat
of Subdivision of Lot J, Owned by Mason C. Heyward, into Lot J-1, Containing 1.30 Acres and an
Approximately 5.0 Acre Residual Tract and a 0.51 Acre R/'W.” |
7. The right of way is sbown on that approved band recorded plat as “Resurrection Rd. 25'
R/W” containing 25.24 feet in width at its beginning on Betsy Kerrison Parkway and running
geneially in a south, southeasterly direction—north 82;o 14 min. 52 sec. west, 891.13 feet to its
termination on property of the Nautilus Group, shown as TMS No. 204-00-00-017, and at its
terminus is shown to be 25.13 feet wide, all as is shown on the Final Approved Plat signed by the
Clerk, Cliarleston County Council and the Director of Planning, Charleston county Planning Board,
~dated May 7, 1996 and designated as No. PP#16467. That right of way is also shown to contain
22,290 square feet. |
8. An examination of that plat shows a broken and wavy line to north and parnllel to the
25'Resurrection Rd. 25'R/W and at the point it intersects with the 25' R/W at its easternmost 298.80

portion it is identified as “Centerline Resurrection Rd.”

10



9. Inmy ruling from the bench on January 20, 2010, I reserved the question as to whether
or not the 25' R/W dedicated by the Seabrook survey and plat was abandoned by the County and [
left open the question of abandonment because the County of Charleston was not at that date a party
and I had not heard that the County had done anything during the thirteen or fourteen years that the
dedicated easement had been in existence.

10. I ruled from the bench that the open questions unanswered on January 20, 2010, was
the location of the easement and the extent of the easement-—that is, exactly Qhere it is ten .feel,
twelve feet, or fourteen feet wide and whether “you can couple it with the-25 feet that’s there” and
those decisions are within the equitable powers of this Court. (emphasis added)

11. 1 found that in previous cases, the parties had the option of working out a location on
their own and I strongly suggested that the ball was in the lawyers’ court to resolve somethir;g amoﬁg
themselves. |

12. 1even suggested that the agreement among the parties might entail payment of some
money to get it and I suggested that something be worked out within 30 to 60 days.

13.  All of this will appear by a transcript or “working copy” prepared by Berriadétte A.
Cali, CSR, which is made a part hereof by reference. |

14. Though the Plaintiff (Johnson) holdsvout otherwise—-that he had taken vérious proactive
steps—and presented to the Court various surveys and plats commissioned from- George AZ
Johnson, Jr., Inc. attempting “to work something out”, nothing was ‘accomplished and the matter
dissolved into amendgd pleadings, added parties, crossclaims, motions, memoranda in support and

in adverse to motions, depositions, and appearances before the Court.

11



15. The litigation and subsequent legal maneuverings resulted, in part, from the position
of the County of Charleston “that the purported dedication (plat of 1996) was merely an offer to
dedicate the property and that if, arguendo, there ‘was‘ a dedication, there was no acceptaﬁce of the
property offered for dedication” and the entrance of Ralph L. Haynes, M.D. as a concerned property
owner—Crossqlaim Defeﬁdant and Counterclaimant—into tﬁe morass of claims, counterclaims, and
crossclaims into which the litigation had descended.

| 16. Unfortunately, the parties did not take my suggestion of January 20, 2010 that they
resolve something among themselves—that is to work somefhing out-and the case was set for a day
certain trial commencing on January 14, 15, 17, and 18, 2013. The trial of the matter commenced
at 2:00 p.m. on Mondéy, January 14, 20.13. The following appeared before the Court: Marvin L.
Oberman, Esﬁuire, representing Francis O. Johnson (Plaintiff) and Ralph L. Haynes (Cross-Claim
Defendant and Countérclaimant). Francis O. Johnson a;;peared with M.r. Oberman and Dr. Haynes
appeared through his depositidn de bene esse, which the Court read in full; John Edward Robinson,
Esquire, attorney for the Défendaht and Cross-Claim Plaintiff, Mason C. HeyWard, and his client,
Mason C. Heyward; John B. Williams, Esquire, the attorney for the Defendant, Berkeley Electric
Cooperative, Inc.; and Bfadlg:y A.Mitchell, Esquire, representing the Defendant, Charleston County. -

17. Mérvin I. Oberman, representing the Plaintiff, Francis O. Johnson, and Crossclaim
Defendant and Counterclaimant, Ralph L. .Haynes, entered, through testimony and exhibits, the

following:

A. Aé Exhibit “A”, the working copy of the Court’s findings of fact and rulings
from the bench made on January 20, 2010

12




B. The Consent Order of October 20, 2011 joining Ralph L. Haynes into the
suit, individually

18. Mr. Oberman offered to Fead the de bene esse deposition of Ralph L. Haynes taken on
November 26,2012 and to resubmit the 18 exhibits attached to that deposition.. The Court demurred
as to the reading of the deposition into the record; took the deposition and 18 exhibits to chambers;
and as promised, reéd that deposition as to the direct and.‘crosé-examinatiéns in its entirety. The
Court found,’from the reading of that deposition, that Dr. Haynes was well informed and m
tesHmony-Wweremost impressive.
19.  Steven J. Johnson was agaih qualified as an expert witness as to his skills and
experience in surveying. As will appear by the tra'nscripf of “working copy” prepared by Bernadette
A Cali, CSR dated January 20, 2010 (Exhibit “A”), 1 stated there were open questions as to the
location and the extent of the easement—that is, where it is, 10, 12, 14' wide, whether “you can
couple it with the 25' that’s there”. Mr. Steven Johnson testified that he and his ﬁrm—Georgé AZ
Johnson, Jr., Inc.—had drawn a survey and plat showing the physical location of Resurrection Road
and as per questions raised on January 20, 2010, had drawn a survey and plat showing in detail
showing the pﬁysical locatidn of Resurrection Road and, as per questions raised on January 20, 2010,
that survey and plat showed in detail the various widtﬁs of the existing brescriptive dirt road known
as Resurrection Road at approximately fifteen (15" foot intervals. It also showed the “exisﬁng 25
right of way” contained wifhin the letters and line formed thereby A-B-C-D-A. That survey and plat
showed that the existing 25' right of way ran generally to the south and parallel to the prescriptive

dirt road known as Resurrection Road up to point H on the northernmost boundary line of the

existing right of way, some 593.28' east of Betsy Kerrison Parkway. The existing dirt prescriptive

6
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road at the point H intersected with the northern boundary line of the 25' easement and continued to
run in an easterly direction from point H approximately 450' (within and threading that 25' dedicated
easement) to line B-C (also shown as L3 on the plat), the easternmost terminus of that 25' right of
way lies about midway from the northernmost boundary line of the property of Francis O. Johhson)
(204-00-00-014) and at the southwesterly corner of the property of Ralph L. Haynes (204-00-00-
017). |

20. That survey and plat was entered into evidence through Mr. Steven Johnson as Exhibit
“1" and in board form as Exhibit “1-A’; and it specifically references the “Plat by E.M. Seabrook,
Jr,, Inc., dated Jahuary 18, 1996, recorded in Plat Book DA, page 789, Planning Board No. 16467,
RMC Office for Charleston County.”

21. The referenced plat of E.M. Seabrook, Jr., Inc. dated/revised February 27, 1996 was
entered into evidence as Exhibit “2" and in board fo'rn.1 as Exhibit “2-A” and shows “Plat of the
Subdivision of Lot J, Owned by Mason C. Heyward Into Lot J-1, Containing 1.30 Acres .and an
Approximately 5.0 Acre Residual Tract and a 0.51 Acre Right of Way.”

| 22. The plaf, by Seabrook, on its face shows “Approved Final Plat” signed by the Clerk of
Charleston County Council and the Director of Planning of Charleston County Planning Bpard and
that approval was dated May 7, 1996 as No. PB 16467.

23.  The coversheet—Charleston County Planning Department Subdivision Transmittal
Coversheet showing meeting dates of the Planning Board on April 29, 1996 and the Public Works
Committee on May 2, 1996 and County Council. Meeting of May 7, .1996—outlines in detail the
efforts of Mason C. Heyward and his surveyor-Lewis E. Seabrook, to secure the Resurrection Road

25' Right of Way through the Health Department, Public Works Department, and the Planning

14



Department. The Planning Department and Public Works Department had recommended
disapproval and the Health Department had recommended approval. The exhibits submitted into
~ evidence showed the Planning Staff and Public Works Department recommended disapproval; the
Public Works Department had indicated the minimum width right of way necessary to construct a
County standard road is 50' and that “Resurrection Road serves as access to the approximately
25 acres of préperty with high developmental potential.” (emphasis added) The Minutes dated
April 29, 1996 showed the vaction's taken as to File 16467; plans of Mason Heyward; that “Larry
Kennerty explained to the Board that the Planning Staff and Public Works Department requested a
50' road right of way but the applicant will only give a 25' right of way.” Mr. Kennerty informed
the Board, “Mr. Heyward owns the entire 50' strip, but he is only willing to give us 25' of right of »
way. There are iandlocked properties behind him, it is the County’s obligation to provide access to
those landlocked properties.” Mr. Heyward stated “If the people in the rear would like access to
the property, let them pay him for the additional 25' of right of way.” (émphasis added) E.M.
Seabrook, Jr. (the surveyor for Mr. Heyward) and by carboﬁ copy, Mason Heyward were notified by
letter of May 8, 1996, that “County Council at tﬁeir meeting on May 7, 1996 granted APPROVAL
of a 25' road right .of way being dedicated to the public (emphasis added). Resurrection Road
serves as accéss to approximately 25 acres of property with high developmental potential.” That
letter was signed by Beverly T. Craven, Clerk of Council and copies were sent to County Planning
Department, Public Works Department, and Mason Heyward.

24. All parties and witnesses are in agreement that the westernmost portion of fhe existing
25" right of ‘way (A-B-C-D-A) of approximately 240' (that is, the area between Betsy Kerrison

Parkway and the westernmost boundary of the easement for the overhead utility line shown as

15



existing 75' power line easement, 37.5' each side per reference No. 2) is as a practical matter
impassable because of grand trees and other topographic hindrances in that area.

25. The Plaintiff, Johnson, and Haynes submit that the area to the north of the dedicated
easement and to the east of the 75' power line easement (referred to by Mr. Oberman as “the radish
pétch”) can be used to expand the width of Resurrection Road to the desired and usable 25' width
without in any way impacting practically on the home place property of Mason C. Heyward (204-00-
00-133).

26. The attorney for Francis O. Johnson and Ralph L. Haynes and those individﬁéls have
respectfully requested that th‘is Honorable Court exercise not only its legal powers but apply the
maxims of equity with which it is empowered so that itlwill not suffer a wrong to be without a

remedy Key Corporate Capital v..County of Beaufort, 360 S.C. 513,519,602 S.E.2d 104 (Ct. App.

2004) Lane v. New York Life Ins. Co., 147 S.C. 333, 369, 145 S.E. 196, 207 (1928); see also State

ex rel. Daniel v. Strong, 185 S.C. 27, 43, [519*519] 192 S.E. 671, 678 (1937) ("[E]quity abhors a

wrong without a remedy.") and require as done that which ought to be done in fairness and with
_ conscieﬁce. Regions Bank v. Wingard 394 S.C. 241,715 S.E.2(i 348 (Ct.App. 2011). Those parties
submit that equity would treat the subject matter, as to coliateral consequences, and incidents, in the
same manner as if the final acts contemplated by the parties had been executed exactly as they ought
to have been. The Court has the power to compel the parties to do that which ought to be done and

which was contemplated by the parties at the time of the transaction. Kerrv. City of Columbia , 232

'S.C. 405, 410, 102 S.E.2d 364 (1958). Equity imputes an intention to fulfill an obligation. Where

16



an obligation to perform an act rests on one with the means of performing, that person will be
presumed to intend to perfé)rm through such means, and usually will not be permitted the contrary.'

27. The within case pertains to and is limited to the area between Betsy Kerrison Parkway
and line B-C as shown on the plat of George A.Z. Johnson, Jr., Inc., measuring from Betsy Kerrison
Parkway to that line, 891' and does not impact upon the balance of the existing dirt road known as
Resurrection Road to the east thereof to point M on that plat of Johnson.

28. Francié O. Johnson and Ralph L. Haynes submit that the only a portion of area of 1,733
square feet referred to the “radish patch” by Mr. Oberman; and the small area to the east of the 75'
perr line easement at point H would be all that is necessary to be given up by Mason C. Heyward
and that the area within the 75' power line easement would allow the edge of the ckisting dirt road
known as Resurrection Road to be expanded into an existing 25' right of way so as to impuie the
intention on the part of Mason C. Heyward to fulfill his obligation in dedicating a 25' easement of
ingress/egress by his actions in 1996. |

29.  This Courf has.found that there is a prescriptive easement on the old community road
an}i evidence has been pre;ented of the 25; dedicated easement. Francis O. Johnson and Ralph L.
Haynes submit to the Court their plan that does not unduly burden Defendanthéyward. In Goodwin
v. Johnson, 357 S.C. 49, 591 S.E.2d 34 (Ct. App. 2003) the court states: |

A couri using its equity powers may relocate an easement when the

relocation will not (a)significantly lessen the utility of the easement,
(b) increase the burdens on the owner of the easement in its use and-

'Equitable Maxims were discussed in detail in The South Carolina Bar Continuing Legal
Education Seminar of the 2011 Master-in-Equity Bench Bar of Friday, October 14, 2011, as will
appear by reference to the printed text, which is made a part hereof by reference thereto.

10
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enjoyment, or c) frustrate the purpose for which the easement was
created. Restatement (Third) of Property: Servitudes § 4.8
Those parties proposed expansion of the prescriptive easement into or through the radish
patch towards or to the 25' dedicated easement, moves the easement further away from Heyward’s
property and combines two divergent paths of travel into one. This seems to be the logical and
equitable thing to do. Rather than necessitating Plaintiff and Dr. Haynes to remove trees and denude
the landscape by cutting a new path within the 25' dedicated easement of the parties’ proposal, with
minimal change, cha;fs a reasonable path. Heyward’s sole argument is that this path will “frustrate
the purpose for which the easément was created” and allow increased automobile traffic that will
impact on his quality of life. Johnson and Haynes disagree. The propos‘al certainly carries out the
intentions of Heyward’s dedication while doing nothing to undermine the right of ingress and egress
on the prescfiptive easement. Heyward will not be inconvenienced nor his quality of life impacted
by the movement of the easément boundary to the south and away from his property.
The purpose of the restatement rule is to allow development as long as it does not unduly

interfere with the legitimate interests of the parties. See Generally, St. James Village, Inc. v.

-Cunningham, 210 P.3rd 190, 194—195 (2009) discussing Restatement (Third) of Prop: Servitudes
§ 4.8 cmt. f (2000). Heyward’s argument that this change would unduly burden the easenﬁent is
premature, and, contrary to the spirit of the Restatement rule iﬁ Goodwin.

30. Mr. Oberman refers to the area between the existing dirt road préScriptive easement and
the “Existing 25' Right-of-Way” as the “radish patch” and it is said to contain approximately 1,773
| square feet. That area is within the staff of the flag lot of Ma.son C. Heyward (TMS No. 204-00-00-

133), to the south of property of Clementine Ravenel (TMS No. 204-00-00-019), and to the west of
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the overhead utility line easement. That “radish patch” area is some two hundred fifty (250') feet to
the east of the home lot of Mason C. Heyward and is isolated from his home by the utility easement
and the prescriptive dirt road easement and only a proportionately small area of the “radish patch”
would be necessary to even out and make consisteht the southernmost boundary line of the existing
prescrif)tive Resurrection Road easement.

31. The widening of thé.prescribtive dirt road easement to the south towardé or into the
Existing 25' Right-of-Way some four to five and one-half feét would have little to no detrimental
effect on the value of the patch area to Mason C. Heyward. Mr. Heyward could even continue to
cultivate his “radishes” or other plants on the remaining area. | The Court could, however, in the
exercise of equity, have an appraisal made of ti]e effected area and award Mr. Heyward monetary
compensation for the effected square footage. |

COMPENSATION

32. The graverman or the basic gist of the claims of Mason C. Heyward and his almost.
herculean effort;s to block the desircd, required ingress/egress to the propérties of Francis O. Johnson
and Ralph L. Haynes was and is summed up in his desire for “compensation.” As far back as
April/May, 1996, as will appear in the Minutes dated April 29, 1996, Larr& Kennerty informed the
Board that “Mr. Heyward owns the entire 50' strip, but he is only willing to give us 25' of right of
~ way to the landlocked properties behind him, it is the Couﬁty’s obligation to provide access to those
landlocked properties.” Mr. Heyward stated .“if the people in the rear would like access to the
property, let them pay him for the additional 25' of riéht of way.” (emphasis addéd) Mason C.
Heyward testified under oath in his depositions and the two trials before this Court that-he wantled

compensation and that “if Mr. Johnson wants to develop it, if he wants to build houses in there-I

1
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should be compensation fér it.” Francis O. Johnson testified that Mason C. Heyward threatened to
block ingress/egress to Johnson’s property unless he, Mason C. Heyward, was paid compensation.

That hé, Mason C. Heyward, first asked for the sum of $10,000, which he then raised to $$0,000.

It is to be noted that there was testimony that Mr. Heyward would élternatively take one or more of
the subdivided lots as his compensation. It is to be furiher noted that Mr. Heyward demanded and
received a check of $600ldated April 30, 1999 for his grant of easement to William M. Kerrison,
who at that time owned Parcel 16.

33. Though counsel for Mason C. Heyward has couched Heyward’s arguments proposing
the ingress/egress easements on livability/environmental grounds, i.e., increased traffic on
Resurrection Road, there has been no showing that Reéurrection Road would be relocated closer to
an érea where tﬁe garage of Mr. Heyward is sited and that the grant of the 25' Resurrection Road
easement was given at the expreséed request of Mr.- Heyward and his surveyor to, allow the
construction of his approximate 12,000 square foot home.in the subdivided Lot Jll, 1.3 acres, as a
compromise and as access to the approximate}y 25 acres of other properties with high developmental
potential to the perceived landlocked properties behind Mr. Heyward and tha£ it was an obligation
of the County to provide access to those landlocked propefties.

THE POSITION OF THE COUNTY OF CHARLESTON
| (Dedication and Acceptance)

34. The County of Char_leston had previously taken a position “that the purported
dedication (plat of 1996), was merely an offer to dedicate the property and that if, arguendo, there

was a dedication; there was no acceptance of the property offered for dedication.”
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35 . Prior to the commencement of the trial on February 14, 2013, counsel for the County
of Charleston and Marvin I. Oberman announced that Francis O. Johnson and Dr. Haynes had agreed
to forego their cause of action of conspiracy against the County of Charleston and that the Cdunty
~agreed in exchange to forego its position as to the denial of the dedication and acceptance of the 25
easement.

36. Thelawastoa pﬁblically dedicated easement qf ingress/egress is clearly set forth in the
case of John M. Tupper, et al. v. Dorchester County (Dorchester County Council), et al., 326 S.C.
318,487 S.E.2d 187 (1997) and in the cases as cited therein in which the Court takes up the essential
elements of a publically dedicated easefﬁent. The case states in summary form that: “Two elements
are required to perfect dedication.” “First, the owner must express in a positive and unmistakable
manner the intention to dedicate his property to public use.” Second, “and there must be some form
of acceptance of the offer to dedipate.” Helsel v. City of North Myrtle Beach, 307 S.C. 24, 413
S.E.Zd 821 (1992). Dedication is an exceptional manner of passing an iﬂterest in land and proof
thereof must be strict, cogent, and cor;vincing. Mack v. Edens, 320 S.C. 236, 464 S.E.2d 124
(Ct.App. 1995). To have a completed ‘dedi.cation, there must be some form of-acceptanée of the
offer to dedicate. Baugus v. Wessingér, 23 Am.Jur. 2d Dedication 142 at 38 (1983); Hodge v.
Manning, 241 S.C. 142, 127 S.E.2d 341 (1962). The use, repair, and workihg of the streets by
public authorities is 2a mode of acceptance. (emphasis added) Chapfee v. City of Aiken, 57 S.C.
507, 35 S.E.2d 800 (1900). The matter of dedication and acceptance was also taken up in the
unpublished opinion of S.W. Youngblood v. County of Charleston, filed on November 2, 2006 and
that unpublished opinion quoted the elements outlined in Tupper v. Dorchester County (citing Helsel

v. City of North Myrtle Beach) and stated that the second element of perfecting a dedication, the
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acceptance, must either be expressed or implied and the acceptance must be made within a

reasonable amount of time. Helsel, 307 S.C. 27, 413 S.E.2d at 823 [citing Outlaw v. Moise, 322
S.C. 24,30, 71 S.E.2d 509, 511 (1954)]. Acce;;tance may be inferred from the public’s qontinuous
use of the property or a public authority’s maintenance of the property. Van Blarcum, 337 5.C. at
451, 523 S.E.2d at 489 (citing Tupper, 326 S.C. 326, 487 S.E.2d at 192).

37. In the case Bcfore this Court, there should be no doubt that the owner, Mason C.
Heyward, expresséd in a positive and unmistakable manner his intention to dedicate his property to
public use. Mr. Heyward and his civil engineer and land surveyor, Lewis E. Seabrook, went through
a series of steps and appearances before the Charleston County Planning Department, the Public
Works Committee, the Health Department, and Charleston County Council to seek approval of a
0.51 acre right-of-way shown on the survey as “Resm;rection Rd. 25' R/W 22,290 square feet”
befween Betsy Kerrison Parkway and terminating to the east on a line 25.13 feet in wvidth (line BC
on the Johnson su&ey). Those parties—Mr. Heyward and Mr. Seabrook-appeared before those
various committees and council to argue for the 25' right-of way in lieu of a 50' right-of-way feqUired
at that time..

38. Based upon those active steps and plea of Mason C. Heyward and his engineer/surveyor,
the County Council of Charleston, by its letter of Beverly T. Craven, Clerk of Council dated May
8, 1996, informed Mr. Seabrook, Mr. Mason Heyward, the County Planning Department, and Public
Works Department that “County Council at their meeting on May 7, 1996 granted approval of a 25'
roéd right of way to be dedicated to the public. Resurrection Road serves as access to approximately .
25 acres of property with high developmental potential.” These active steps by the owner, Mason

Heyward, and his engineer/surveyor expressed in a positive and unmistakable manner the intention
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“to dedicate property of Heyward to pl;biic use. The survey and plat-prepared at the request of Mr.
Heyward and presented by Mf. Heyward and his surveyor to Charleston County Counsel was ﬁarked
as an approved final plat on May 20, 1996. It was ‘recorded in Plat Book DA, pagé 789_, RMC Office

'_fér Charleston County and has remained as notice to the public since that date to the present.

39. Tohavea coméléted dediéatiOn, there must be some form of écceptance of the offer
to dedicate. The lettef of the Clerk of the Charleston County Council states .clearly and explicitly
that the “25' road right of way (is) being dedicated to the public.”

| 40. James R. Neal, the Director of Public Works for the County of Charleston, testified that
the Couhty of Charleston has records of 34 years of continuous maintenance on Resurrec_tion Road,
including fﬁotq; grader operators to maintain the road. The assigneci motor grader operator would
go down Betsy Kerrison to blade the roads fo the one side, come back and blade thq roads on the
other bside. If the opérator needed dirt/fill or whatever? then a foreman would follow ’up.with an
i,nsﬁe‘ctioﬂ to see that he did _it'prOperly.l Inspections and maintenance occurred on a monthly' basivs.

_N.umeréus exhibits were enteféd' through Mr. Neal and they incl‘uded a list of the county. non-~

| standard roads. Resufrection Road was shown on that list and if was no_ted—-“approximéte years
maintainéd—34; it ié in Council District 8; number of adjacent properties are 9. .Tra‘welway is 30’; no
turn around at the end. No drainage. There are trees. The lengthlin miles is .4.” Mr. Neal agreed

that the existing right—of-way had at least existed since August 16, 1982. Mr. Neal testified that a
portion of the existing prescriptive right-qf—way was within the boundaries of the dedicated 25'
right- of- way and was regularly maintained by the County of Charleston. |

41.  Mr. Neal stated thét_ he, as the Director of Public Works, sent a letter td all persons

owning property joining Resurrection Road that stated in part as follows:
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Our records reflect that you reside upon or along property adjoining
a road formerly characterized as a community road. County records
show that you have allowed lengthy public use of property for the
above-referenced road; and the County has performed long-term,
continuous maintenance of this road for 20 years or more. Asaresult
of these actions, Council determined as of December 6, 2011 at a
County Council meeting that Resurrection Road is a public road. In
that regard, please consider the following:
1. The County believes that this road is a public road because
you have allowed the public to use your property for over 20
years, and the County has no record of your refusing our
maintenance and/or improvement efforts. The County is
planning to improve this road’s condition.
4. Unless you notify the County in writing at the above-listed -
address within 90 calendar days from the date of this date of
letter that you disagree and/or oppose these actions, the
County will proceed with this continued maintenance and
improvements under its public roads maintenance system.
42. A like letter was sent to all property owners adjoining Resurrection Road and only
Mason C. Heyward gave notice, through counsel, that he disagreed with the contents of the letter.
43.  Counsel for the County of Charleston presented two long-term employees of the
County—Mr. Raymond Robinson and Mr. Paul Porter—who testified that they maintained, repaired,
and worked on Resurrection Road over a period of many years. These employees testified that they
had on a regular basis graded portions of the road, that they had at times ordered fill, packed and
leveled any developing potholes, and that they had trimmed and cut back vegetative growth on
either side of the travel path. (emphasis added) Mr. Neal and these employees testified that a
green Resurrection Road sign had been erected by the County, in place for many years, and was

maintained by the County. The green color of the sign indicated that Resurrection Road was a public

road as opposed to a blue sign which would indicate that it was a private road maintained by the
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residents of that private road. The testimony and records of Mr. Neal and the testimony of the on-
the-ground workers of the County of Charleston showed a continuing long-term repair and working
of the road by the public authorities of the County of Charleston. Those actions and records, together
with the correspondence to adjoining land owners, show a strict, cogent, and convincing dedication -
of Resurrection Road and the acceptance of that offer to dedicate that road as a public road.

THE AGREEMENT - DEDiCATION

44. In the Spring of 1996, Ma50n C. Heywérd sou»ght to subdivide his parcel of property
(TMS No. 204-00-00-018) comprised of 6.3 acres into a 1.30 home lot (TMS 204-00-00-133)-Lot
J-1 énd the residual-Lot J-5.0 acres. Mr. Heyward’s unsubdivided parcel fronted to the west on
Betsy Kerrison Parkway.

45. Mr. Heyward testified that he wished to replace his former home that had burned,. but
he never could or would explain the necessity that Lot J-1 (1.30 acreé) be spbdivided from the
overall parcel of 6.30 acres nor why he could not have ingre.ss/egress to Lot J-1 through and over his
residual property directly from Betsy Kerrison Parkway.

46. Mr. Heyward testified that he was told that he would be required to dedicate a fifty (50)
foot ing‘ress/egress' easement commencing at Betsy Ker;ison Parkway and running in a generally
westerly direction approximately 891.13 feet to provide a 50'roadway to the approxiimately 25 acres
of property with high devéloprhental potential.

47. Mr. Heyward an<.i his surveyor/engineer, Mr. Seabyook, prevailed upon the various
agencies of the Couhty of Charleston and County Council of Charleston to allow, in lieu of the 50’
easement, a 25' easemént; those prayers were agreed upon and the prepared survey ;md plét was

approved and recorded at the RMC Office for Charleston County.
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48. Mr. Heyward, upon his request, was allovyed approval of “a 25'road right-of-way being
dedicated to the public” and it was again noted that Resurrection Road serves as access to
approximately 25 acres of property with high developmental potential.

49. Mr. Heyward, based upon his agreement with the County of Charleston, built his home
of approximately 11,500 to 12,000 square feet.

50. The County of Charleston as part of its agreement allowed the twenty-five (25') foot
easement in lieu of the fifty (507 foot easement, then at that time required, and maintained
Resurrectionh Road for the benefit of all landowners adjoining it and the citizens of Charleston
County.

51. The Court has previously remarked, in paragraph 18 of these findings of fact that the
witness, Dr. Haynes, was well informed and that he and his testimony were most impressive. The
Court has taken the opportunity to re-read that de bene esse deposition.

52. The Couri finds that the iestimony elicited on the direct and cro;s-examinations form
a summary—a framework of the essential facts and elements of this long and vigorously contested
litigation.

53. The testimony of Ralph L. Haynes ‘elicited by deposition at the Landstuhl Medical.
Center in Landstuhl, Germahy shows, outlines, and ratifies in capsule form:

(a) That he is the owner of land—Parcel No. 204-00-00-017—comprised of 12.8
acres lying some 891' to the east of Betsy Kerrison Parkway.

(b) Dr. Haynes purchased the parcel April 22, 1999 by deed recorded May 5,
1999 in Book U-235, page 436, RMC Office for Charleston County.

(©) Dr. Haynes was in possession of the Seabrook plat dated January 18, 1996,
revise_d February 27, 1996, approved May 7, 1996, and recorded May 20,
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(d)

(©)

®

(8

(h)

19996, in Plat Book DA, page 789, RMC Office for Charleston County, in
1999 when he acquired parcel 17.

The property of Dr. Haynes makes up more than fifty (50%) percent of the
“approximately 25 acres of property with high developmental potential” put
forth by Mason C. Heyward and/or his supporters as a reason to allow him to
grant a twenty-five (25") foot road right-of-way in lieu of the requested fifty
(50" foot right-of-way. (See letter of approval of may 8, 1996 and agenda
notes attached to County Council meeting of May 7, 1996).

The parcel of Dr. Haynes (17) together with the parcel of Francis O. Johnson
(#14 - 5.3 acres) makes up 18.1 acres or 72.4% of the 25 acres of property
with high developmental potential.

The Planning Board Minutes of April 29, 1996 show that Larry Kennerty
informed the Board that *“there are landlocked properties behind it. It is the
County’s obligation to provide access to these landlocked properties.”

While under the previous ruling of this Court as to the prescriptive nature of
the existing roadbed of Resurrection Road, Dr. Haynes would have access of
as little as 12.1 feet wide, the property of Dr. Haynes and of Francis O.
Johnson would be essentially landlocked for “high developmental potential™ |
as submitted by Mr. Kennerty in support of Mr. Mason Heyward.

Ralph L. Haynes, M.D. testified “. . . in summary, I purchased that Parcel 17
over 15 years ago as an investment based on access to that property. It
appears that Mason Heyward went before the County in 1996 and he and his
surveyor-engineer did everything by proper procedure and dedicated 25-foot
access easement to the public. I clearly would never have purchased a
property had it been at risk of being landlocked. I noted in my original letter,
which was an answer in October 8, 2010, that [ vigorously opposed the
abandonment of Resurrection Road by the County of Charleston. And noted
that any proposed abandonment would markedly affect the value of my
property and would make it essentially worthless as well as abrogating the
right -- abrogating the right-of-way would disenfranchise those who were
relying on such county road access. Also, the County of Charleston had
accepted the dedication. The County had acquired a 25-foot right-of-way.
The County had stamped the plat approved final plat, quote, unquote, which
approval was assigned by Beverly Craven, Clerk of the County Council, and
William Miller, Director of Planning in accordance with Exhibit 10, and
recorded the plat in book BA, page 298, in the public records. Further, the
County Council, by its letter of May 8, 1996, informed E.M. Seabrook, who
was Mason's surveyor-engineer as well as the County Planning Department,
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the Public Works Department, and Mason Heyward that the County, at their
“meeting on 7 May, 1996, had granted approval of a 25-foot road right-of-way
-- I correct myself there -- dedicated to the public, and that Resurrection Road
_served as access to approximately 25 acres of property with high
developmental potential. ~ Again, those two sentences are clearly
interconnected and related and refer to the same easement and event. So the
County of Charleston had accepted the dedication by it actions as listed above
and has further evidenced that acceptance by at least the following actions,
and I have here a picture of the sign that the County has put up and
maintained and that had been present for over 23 years, which is this sign.”
54, This Court has given weight to the aforesaid testimony and exhibits of Ralph L.
Haynes and has at the urging of counsel for Francis O. Johnson and Ralph L. Haynes given great
weight to its legal powers and to its right and duty to apply the maxims of equity as referenced in
paragraph 26 of its findings and therefore rules:

This Court, having reviewed the testimonies of the great number of witnesses and the
voluminous items of evidence, including correspondence, surveys and plats, aerial and on the ground
photographs, tax maps, minutes and other written documentation of the County of Charleston,
pleadihgs and supporting affidavits of the parties and their supporting witnesses and after days of
trial, enters its QOrder as follows:

FIRST: The Prescriptive Easement. The existing dirt road known as Resurrection Road as shown
on the “Exhibit Showing the Physical Location of Resurrection Road Located on Johns Island,
Charleston County, South Carolina” by Gedrge A.Z. Johnson, Jr., Inc. dated October 31, 2011,
entered as Exhibits “1" and “1-A”, in board form, is, as per my ruling from the bench, of January 20,
2010, a prescriptive easement and that the parties and adjoining property owners had and continue

to have the right to use that prescriptive easement from its originating point on the western boundary

at what is now Betsy Kerrison Parkway, along and through to its terminus to the east approximately
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2,000 feet at a point slightly to the north of the northeast corner of the property shown as Parcel #
204-00-00-016-property of Louise Donny Bennett.
SECOND: George A.Z. Johnson, Jr., Inc. be retained at the expense of Francis O. Johnson and Ralph
L. Haynes to redraw in two or more plats, in recordable form:
1) A survey and plat commencing at Betsy Kerrison Parkway and terminating and
including the property of Francis O. Johnson to Line J-N (the easternmost boundary
line of parcel 14) on the survey of October 31, 2011 with specific detail up to Line

B-C on said plat, including the Existing 25' Right-of-Way (A, B, C, D, A)

) A survey and plat showing the area from Line B-C (also shown as L3) to the point
of termination at point M (1.0.5/8" Rebar).

THIRD: The southernmost boundary line between the Existing bm Road known as Resurrection
Road be moved or relocated to the south between points A and Hon the Johnson survey and plat so
as to widen the prescriptive easement from the said point A to point H to a uniform wid;h of twenty-
five (259 Ifeet.

FOURTH: From point H on the Johnson plat (the point of intersection of the existing dirt road with

the existing 25' Right-of-Way) the existing dirt road be incorporated into and become a part of the

easternmost 415.37' to Line B-C on the Johnson plat.

FIFTH: The movement or relocation of the southernmost boundary of the existing idirt road, as’
aforesaid, will create a viable., uniform right-of-way to Line B-C (line LZ) on the plat of Johnson
with a length of 891.13 feet and a ur;iform width of twenty-five (25") feet as contemplated by the
actions of Mason C. Heyward and Charleston County Council, all as shown on the approved Final
Plat recorded in Plat Book DA, page 789, RMC Office for Charleston County.

SIXTH: The area of the Existiné 25'Right-of-Way to the west of pbint H on the Johnson survey and

plat is impassable because of vegetative and topographical features and that area be ugd by the

r v,LJm«\
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County of Charleston in its natural state as-a-passive-fature park-or-at-the—+equestof Mason C.

‘Heyward r

tohign as the compensation for the portion of the “radish” patch used to create the

uniform twenty-five (25") foot of the westernmost portion of Resurrection Road.

SEVENTH: The attorneys for the parties and the parties have presented to this Court countless

items of testimony, exhibits, and written and verbal arguments. Days have been spent in trial,

depositions, and pleadings. This Court has distilled the crux-the basic, central, or critical points—of

the litigation before it. This whole matter boils down to two questions, that is:

@M

)

What did the parties intend to accomplish by their actions taken in the Sprmg of the
year, 19967

Can this Court by the use and exercise of the broad powers of law and equity vested
in it accomplish what the parties intended-to regard as done that which ought to
be done-to impute an intention to fulfill an obligation.

The distillation of the facts of this case as to the intentions and actions of all parties in the

A.

Spring of 1996 show that:

Mason C. Heyward sought and achieved a boon-a favor given by Charleston County
Council in answer to-his request to allow a twenty-five (25") foot road right-of-way
in lieu of the fifty (50" foot road right-of-way required at that time. Mr. Heyward

- requested that that right-of-way be twenty-five (25') feet in width and eight hundred

ninety-one and 13/100 (891.13") feet in length and evidenced that right-of-way on a
survey and plat recorded in the RMC Office for Charleston County.

Charleston County, acting through its Planning, Public Works, Health Departments,
and Charleston County council, after due consideration of the request of Mason C.
Heyward and his surveyor/engineer, Lewis E. Seabrook, “granted APPROVAL of the
25' road right-of-way being dedicated to the public” and by its letter of approval
noted that Resurrection Road serves as access to approximately 25 acres of property
with high developmental potential. That recorded survey showed a right-of-way to
be twenty-five 25") feet in width and elght hundred ninety-one and 13/100 (891.13")
feet in length.

Larry Kennerty (with the Planning and Administration section of the Planning Board)
intended that the landlocked properties behind the properties of Mason C. Heyward
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be given access and that it was the County’s obligation to provide access to those
landlocked properties.

AND IT IS FURTHER ORDERED THAT:
EIGHTH: Within forty-five (45) déys subsequent to this Ordef becoming the Final Order of this
Court, the George A.Z. Johnson, Inc. survey team draw, in recordable form, the two surveys and
plats as outlined in ﬁaragraph Second, subparagaphs 1 and 2 of this Order.

AND IT IS SO ORDERED.

W‘ e Mikell R. S£Xrb
quity for Charlesta
Charleston, South Carolina

/&/ J22) 20
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Order of June 13, 2019
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMOX PLEAS

T

A W ©

[

. ) \‘/ o
COUNTY OF CHARLESTON ) CASE NO. 2008-CP-10-1054 \ C3

Defendants.

Qi 79,
\& i =
Francis O. Johnson, ) N\ 2 %
) e B
Plaintiff, ) \ ©
) \
VS. ) ORDER DENYING Y
) MOTION TO RECONSIDER,
Mason C. Heyward, et al., }  NEW TRIAL AND RULE 60 RELIEF
)
Vs. )
)
Charleston County, )
)
)
)

This matter came before me on April 10, 2019, for a hearing on Heyward's
motion to reconsider this court’s brder of June 30, 2015. This case involves the
location and scope of a roadway known as Resurrection Road on Johns Island in -
Charleston County, South Carolina.

After heafing arguments from counsel for ‘both Plaintiff and Defehdants, I
hereby deny Petitioner’s motion to reconsider on the grounds that Defendant
Heyward seeks a ruling;on matters either already ruled upon, not tried or for an
advfsory ruling on matters not yet ripe for consideration by the court.

First, the court should note that the Motion to Alter and Amend Judgment,
for a New Trial and for Relief from J udgment was timely filed on July 15, 2015. The
court held a hearing on November 10, 2015 at which all pérties were present. At
the conclusion of the hearing, the court was informed the parties were working to

resolve the issues involved with this easement dispute. Thereafter the parties were
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unable to resolve their dispute; however, no notice of this breakdown was given

the court until March 2019 when this matter was brought back before the court.2

Notwithstanding this delay, the court addresses the issues as presented below:

1.

The issue of the amount of compensation was clearly ruled on in Paragraphs
32 and 33 and in Conclusion #6 on pages 22-23.

While Heyward contends the County ‘aéquiesced in his position that the
road had been abandoned, that issue was also clearly ruled upon in
paragraphs 34-43 as the court found dedication and acceptance of the road.
At the outset of the case, the County moved to amend its pleadings to reflect
this change and the case was tried on that basis; accordingly, I find the
pleadings conforrﬁed to the proof at trial. Rule 15(b), SCRCP.

Heyward seeké the court’s clarification on certain rulings; however, I find
that the issue of who is going to make the desired improvements to the road
was not an issue tried before this court and therefore not yet ripe for
determination. The record clearly shows the county has accepted the road

into its system by its continued use and maintenance.

. Heyward seeks a “definitive ruling” on whether or not Resurrection Road is

{

a public or private road. Again, this issue was clearly ruled upon as
Heyward’s 1996 plat dedicated his 25 foot right of way to the public. Further
more the county has accepted the road into its road system as it has

continued to maintain and scrape the road over the years.

* The court apologizes to the parties and their counsel for this long delay as it was under the impression the
parties resolved their dilemma Furthermore, Petitioner was to supplement the motion with a memorandum
citing to the record in this case but this was never presented to the court.
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6. On Heyward’s argument that the court has “merged the easements,” this
court used its equitable powers to clarify the location and scope of the
easement. The court is not allowed to alter or amend an express easement.
If ultimately so determined, the court would rule the express easement
should be added to the Prescfiptive easement found to exist by the court.

7. Finally, Heyward contends the court erred “in both moving and expanding
an existing prescriptive easement” and, apparently, in creating an express

easement for the future use of the public and cites to Goodwin v. Johnson,

357 SC 49, 591 SE 2d 34 (SC App. 2003) for authority. This case presents
the opposite corollary of Goodwin however, as hére, the dedicated road was
not used to the extent of the pre-existing easement. In its decree, this court
sought to lessen the burden on Heyward by reducing the location of the
express. easement and moving it away from hfs home; hqwever, if not
agreeable to Heyward, the court finds that Both fhe express and implied
(prescriptive) easements should be allowed to stand with the result that a
wider easement shall exist on Heyward lands.
For the reasons set forth, It IS HEREBY ORDERED and ADJUDGED that
the Petitioner's motions for Reconsideration under Rule 52, New Trial per Rule 59

and Relief from the Judgement under Rule 60, SCRCP are hereby DENIED.

e sy ™

AND IT IS SO ORDERED!

Mikell R. Scarbo,gough
Master in Equity
Charleston County
June ( D , 2019

Charleston, SC
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Order of November 18, 2019
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

FRANCIS O. JOHNSON,

Plaintiff,
Vs.

MASON C. HEYWARD, et. al.,

VS,

CHARLESTON COUNTY, a political

Subdivision of the State of South
Carolina,
Defendants.

IN THE COURT OF COMMON PLEAS
CASE NO. 2008-CP-10-1054
(Referred to Master-in-Equity)

ORDER FOR SUPERSEDEAS BOND

THIS MATTER APPEARS before me on motion of attorney for Respondent Mason C.

Heyward, wherein Heyward requests pursuant to Rule 241, SCAR, that the Court set a

supersedeas bond in this matter, should such a bond be required. Upon reviewing the record in

the case and hearing arguments of counsel, IT IS ORDERED:

1. That a supersedeas bond in this matter be set in the amount of $5,000.00, payable to the

Clerk of Court for Charleston County, in the form of 2 surety bonds, or in the alternative

a bond posted in cash or other certified funds by Heyward.

2. Heyward has 30 days from the date of this hearing to post the required bond.

AND IT IS SO ORDERED!

November _ , 2019
Charleston, SC

HON. MIKELL R. SCARBOROUGH
Master in Equity, Charleston County
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Charleston Common Pleas

Case Caption: Francis O Johnson VS Mason C Heyward , defendant, et al
Case Number: 2008CP1001054

Type: Order/Supersedeas

So Ordered

s/Mikell R. Scarborough 3062

Electronically signed on 2019-11-18 11:53:48 page 2 of 2
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Ruling of January 20. 2010
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF.CHARLESTON FOR THE NINTH JUDICIAL CIRCUIT

FRANCIS O. JOHNSON
Plaintiff,

VS. CASE NO.:2008-CP-10-1054

WORK?MG
[J copy

Ruling before the

MASON C. HYEWARD, ET AL,

Defendants.

Honorable Mikell R. Scarborough, reported by Bernadette A.
Cali, CSR and Notary Public, on January 20, 2010

- at 100 Broad Street, Charleston, South Carolina.

"APPEARANCES

For the Plaintiff: Marvin Oberman, Esqg.
' Harold Oberman, Esq.
Charleston, S.C. 29401

For the Defendant: John Robinson, Esqg.,
Charleston, S.C. 29401

Bernadette A. Cali, CSR
Notary Public

Bernadette A. Cali, CSR
Master 1in Equity, 1N0 Broad Street
Charleston, South 4(arolina 29401
(843)958-5071
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THE COURT; I'm ready to rule. At least as to

some of i1t. This is a difficult case. I find that
easement cases are some of the more difficult cases.

What this case is not, it's not a\takings case, not a

‘constitutional question. There is no governmental

action. That was done back in 1996 when the government
exacted the 25-foot right of way from Mr. Heyward for
future development purposes.
This is a private dispute between, essentially,
adjoining land owners as to a right of acceés.
Gentlemen, Mr. Johnson, Mr. Heyward, I appreciate
your—-all's position. I think you‘&e done a great job
of bringing a‘case in here. You have good lawyers.
I'm very impressed with both of you and what you have

done with your families.

(Discussion)

THE COURT: You've déne the right thing by
bringing this case to this‘court. I'll leave out the
option that you can always try and resolve this case
and that's how I left it with these lawyers yesterday.
This is an easement case. |

The first question is whether or not there is an
easement in existence. TIf so, what is that easement?
The question of the existence of an easement is a
question of iaw to be determined by a fact finder and a

Bernadette A. Cali, CSR

Master in Equity, 1.0 Broad Street

Charleston, Southzﬂarolina 29401
(843)958-5071
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question-of-law case. The extent of the easement is a
matter in equity.

What I typically do 1s bifurcate my rulings
between the legal quéstion and the equitable question,
so what I'm going to give you today is the legal
decision, and then I'll throw out some options and some
alternatives. Then I'll have your lawyers come back on
another day and try to answer the rest of the
questioﬁs. That will put the ball back in your all's
court.to resolve someﬁhing amongst yourselves, if you
can. If you can't, that's why they pay me the big
bucks.

As to the eXistence of the easement I find that
there is a prescriptive easemént which is existing for
many, many years and that it exists for the purpose --
what, evidently, was referred to as the old road,

community road; Captain Bill's Road, I heard it

referred to by Mr. Limehouse today. Been there since

dirt was new. .There is a prescriptive.easemeht.
The difficulty here 1s the extent of that easement
and that's &hat's causing the problem.
.In addition to that I find that there is a
dedicated easement that was created in 1996 when it was

dedicated to the county by Mr. Heyward and it was

intended for the use of the public.

Bernadette A. Cali, CSR
Master in Equity, 790 Broad Street
Charleston, South4Z2zarolina 29401
(843)958-5071
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4
I'm reserving the gquestion as to whether or not
that easement has been abandoned. But it clearly was
dedicated by a plat. And one of the things that our
title abstract expert doesn't seem to know yet is if
you subdivide based on a plat it's just as good as if
it's 'a document of record. That's another matter for

another day.

I will leave open the qguestion of abandonment

ibecause I haven't heard -- one, the county's not a

party and; two, I haven't heard that the county's. done
anything in the last thirteen or fourteen years‘with
that 25-foot easement.

The problem-here, the légal -- ultimate legal
question for me is, it appears that the Plaintiff_seeks
to bufden the ea$ement with additional traffic due to a
proposed subdivision. The testimony indicates that the
subdivision would be what the county refers to as a
minor subdivision, meaning.there would be ten lbts or
less which allows for more relaxed standards for road
criteria in the county. If it were a major subdivision
I think the county requires a 50-foot righﬁ of way and
ditching.

So that being the real question here I turn to

some law. Thankfully, Mr. Williams, you're in this

case because you helped make some of it. That case is

Bernadette A. Cali, CSR
Master in Equity, 170 Broad Street
Charleston, South 43arolina 29401
(843)958-5071
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Goodwin versus Johnson. Mr. Williams was the Master In
Equity of Berkeley County and in that case he
determined that with an easement by necessity the court
had the authority to move the easement. That built
upon some prior law having to do with prescriptive
easements which also gave the court the authority to do
that..

- The court is not at liberty to move an expressed
easement; that being}in the nature of a contract. I'll
read you some law from the Johnson case; 357 S.C. 49,
Court of Appeals, 2003.

The conclusion of the court is --

(Reading)

-— realign Soﬁth Carolina with those jurisdictions
provided a court of equity has the power to relocate
the eiisting easement:

-In this case created by necessity. 1I'm finding we
have a prescriptive easement here.

Now, the burden first goes to the owner of the
servient estate. -That is the Defendant. That is Mr.
Heyward. 1In this instance the real dominant tenant is
Mr. Limehouse and Ms. Bennett down there at the end but
being further.down the roaa, at least as to these two
parties, that puts Mr. Johnson in the positién of the
dominant tenement.

Bernadette A. Cali, CSR

Master in Equity, ~)0 Broad Street

Charleston, South™—arolina 29401
(843)958-5071
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(Reading)

THE COURT: Unless denied by the terms of the
easement the owner the servient estate is entitled to
make reasonable changes in the location or dimensions
of an easement. At the servient owner's expense --
again, Mr. Heyward -- to permit normal use or
development of the servient estate, bﬁt only if the
changes do not, a, significantly lessen the utility of
the easement; b, increase the burdens on the owner of
the easement in its use and enjoyment or; c, frustratq
the purpose for which the easgment was created.

In that case, the Johnson case, the court remanded
the case ——let me think. Excuse me. I'm citing from
another case. |

On the remand. In other words, the case went up
on appeal and came back.. The parties had the option of

working out a location on their own.

(Reading)

In the absence of an agreement the trial courf
should exercise jurisdiciton in locating an adequate
right of way so that the servient tenement in a manner
to permit ingress and egress of vehicular traffic in.a
manner least burdensome to the servient tenant.

bne of my factors is going to be if it's going to
be moved, how is it going to burden Mr. Heyward the

Bernadette A. Cali, CSR

Master in Equity, MQO Broad Street

Charleston, South Carolina 29401
(843)958-5071
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least? That's essentially what I'm telling you-all.

So 1in that case the court determined where the
easement would be. And that's essentially what I'm
telling you all, without having to go up on appeal. If
you all can come to terms as to where it's going to be,
more power to you. If you can't, back to me.

In that case, Johnson case, the road was within 10
feet of the Johnson's homef Testimony here today is
more like 50 to 60 feet. |

What I'm looking to do is to create an easement.

I would like to‘settle this question once and for all,
because it seems like it's going to keep appearing.

One of the other things that's of concern to me,
and I think the document -- I donfﬁ remembper who

created the document, Plaintiff's Exhibit 10, Express

Grant of Easement. 1I'11 tell you I think that was

éomtemplating exactly what was probably intended,
prescriptive easement. Up until the point in time that
prescriptive easement no longer exists‘+— and I'm not
ruling on this yet, but I'm not so sure the owner of
the servient estate, Mr. Heywaid, hasn't already
created the easement, by the dedication of the 25-foot.

The Sandy Island case.

As to the burden, (reading) the easement is

limited to use reasonably necessary, what's convenient

Bernadette A. Cali, CSR
Master in Equity, 90 Broad Street
Charleston, South40larolina 29401
(843)958-5071
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8
and as little burdensome to the servient estate as
possible for the use contemplated.

Clearly what's contemplated here is a change in
use. It's no longer going to be a rural community
road.

(Reading) Consideratioﬁ must be given to what is,
quote, essentially necessary to the enjoyment of the
property.' I'm citing there to the case of Smith versus
CPW, 312 South Carolina 460. That's a Court of Appeals
case 1994. That was Jack Williaﬁé' predeceséor, B1ll
Shipley, another Berkeley County Master in Equity case.

All right. I'll also cite you to another
document, although you won't have access to this. This
is a memorandum prepared by a local judge that you may
be familiar with. The paper is captioned What
Constitutes A Prescriptive Easement And Why Can't I

Find It Of Record? 1It's not been published yet because

it's mine. Perhaps this is the case it will be

published in.

So subjeét to any other points of clarification,
which I'm glad to try and answer today, what I'm doing
is putting the ball back in your court.

Mr. Williams, your client may have some interest
in this. I'm a little bit unclear as to what's‘going_

on at the front of the property. Looks like there is a

: Bernadette A. Cali, CSR
Master in Equity, "70 Broad Street
Charleston, South#’arolina 29401
(843)958-5071
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road traversing what I assume to be your-alls property
over into -- looks to me like Mr. Limehouse gains
access to his piece across your piece.

MR. WILLIAMS: It's by an agreement, Your Honor.
His main access is from Betsy Kerrison.

THE COURT: He has legal access off Betsy
Kerrison? |

MR. WILLIAMS: Yes, sir. Occasionally that right
of way is closed_off.so that you can't get into
Mr. Limehouse's property. | .

THE COURT: If I have to take care of a problem I

would like to take care of a problem once and for all.

(Discussion)

THE COURT: Any other matters?

I'm trying to make some clarification so you knoy 
what I'm finding. I want you to know what I think is
léft to decide. That is going to be the location of
the easement. I'm leaving fhat up to you all to start
with. I would ask you get back TO me within 3O to 60
days. Put your heads togethér. It may entail paying

some money to get it. I don't know. If you come to an

‘agreement I think is fair we can put it on the record

and this thing will be done. If not I'll have to make
that decision.

Part of that decision has to do with the extent of

Bernadette A. Cali, CSR
Master in Equity, ,,00 Broad Street
Charleston, South Carolina 29401
(843)958-5071
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the easement, fhat equitable part we're talking about.
I will tell you, as I sit here right now, I'm not real
sure exactly where it's 10 feet wide, where 1it's 12
feet wide and where it's 14 feet wide. That's really
what -- there's been testimony to thét, but unless you
want to seﬁd Mr. Johnson back out there and measure the
whole thing, figure out exactly what it is -- as I |
understand it, 12, 14 feet don't get it for Mr. Johnson
and the felief he seeks, unless you can couple it with
the 25 feet that's already there. |

MR . OBERMAN; Or A portion of the 25 feet?

THE COURT: R.i’ght.

MR. OBERMAN: Where can we get a copy of that
érticle?

THE COURT: When I issue my ruling.

(Laughter)

THE COURT: Any other questions?

MR. HAROLD OBERMAN: Fdr clarification, on the

-dedicated easement you're not sure if it's Dbeen

abandoned or not?

THE COURT: I found the county's abandoned them
before, méy do it again. I don't do it .without giving
them due process. They're not a pérty to tﬁis thing.
Anything else? Mr. Robinson?.

MR. ROBINSON: No, sir.

Bernadette A. Cali, CSR

Master in Equity,4900 Broad Street

Charleston, Soutli"Carolina 29401
(843)958-5071
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THE COURT: All right. Folks, I feel confident I
won't need to.call the police out there.
(Discussion off the record.)

(Hearing adjourned.)

Bernadette A. Cali, CSR
Master in Equity, 179 Broad Street
Charleston, South 5%rolina 29401
(843)958-5071-
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 08-CP-10- {05y
FRANCIS O. JOHNSON, )
)
Plaintiff, = )
) - ~
VS. ; COMPLAINTS, o:é- %\
MASON C. HEYWARD, BERKELEY ) NON-JURY o 3
ELECTRIC COOPERATIVE, INC.,and ) (DECLARATORY JUDG EP@‘-)F" ~
CLEMENTINE RAVENEL, ) =b
) o 2
Defendants. ) E.’._L:; :i
) %2 %
(2N «

The Plaintiff above named, complaining of the Defendants above named, alleges that:

FIRST: This action is brought pursuant to the provisions of the South Carolina Uniform Declaratory
Judgment Act, §§ 15-53-10, et seq., Code of Laws for South Carolina, 1976, to obtain a declaration
of the righté, status, and other legal relations of the parties hereto in respect to the real estate
hereinafter described; pursuant to the provisions of §§ 15-67-10, et seq., Code of Laws for South
Carolina, 1976, and for the quieting of title to the real estate hereinafter described..

SECOND: The Plaintiff, Francis O. Johnson, is a resident of the County of Charleston, State of
South Carolina. He owns property at 2792 River Road, #B, Johns Island, SC 29455. He purchased
this property from Erline S. Manigualt, William Simmons, Jr., Maybelle Mitchell, and Ethelee
Jenkins, a/k/a Ethel Lee Jenkins on July 6, 1977. The property is described as follows:

ALL that certain piece, parcel, or lot of land, with improvements and
buildings thereon, situate, lying, and being on Johns Island, County
of Charleston, State aforesaid, which said tract of land is more fully
described and delineated on a plat thereof made by John McCrady
Co., A. L. Glen, C.E., June 1945, the original plat being recorded on
July 11, 1945 in Plat Book V45, page 173, RMC Office for
Charleston County; measuring and containing according to said plat
five and 3/10 (5.3) acres, more or less; butting and bounding to the
North on land of Laher (subject to a road or right of way), to the east
on land of Charlotte Atkins, to the south on marshland, the property
of Margaretha Andell, and to the west on land of Margaretha Andell,
all of which is more fully shown on said plat.

-

g3aia
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THIRD: The Defendant, Mason C. Heyward, owns an 8 acre parcel that he subdivided in 1996.
That property is described as follows:
ALL those certain parcels of real property situate, lying, and being on
John’s Island, in Charleston County, South Carolina and shown and
designated as “LOT J, RESIDUAL 5.0 ACRES PORTION OF TMS
204-00-00-018" and “LOT J-1, 1.30 ACRES PORTION OF TMS
204-00-00-018" on a plat entitled “plat of the Subdivision of lot J
Owned by Mason C. Heyward Into Lot J-1 containing 1.30 Acres and
an Approximately 5.0 Acre Residual Tract and a 0.51 Acre R/'W”
made by Lewis E. Seabrook, Civil Engineer and Land Surveyor dated
January 18, 1996 revised February 27, 1996 and recorded May 20,
1996 in Plat Book, DA, page 789, RMC Office for Charleston
County.
FOURTH: Plaintiff owns property that abuts on the north on Resurrection Road. Resurrection Road
has been a road for well over fifty (50) years with the abutting property owners using said road for
well over fifty (50) years.
- FIFTH: In addition to this decades old road, when subdividing property on February 27, 1996,
Defendant Heywood had Lewis Seabrook draw a plat (Book DA, page 789) which shows a 25' right
of way from Betsy Kerrison Parkway to Plaintiff’s property. Plaintiff’s property ébuts this 25' right
of wéy that Defendant Heywood created. These right of ways were necessary for Defendant
Heyward to subdivide his property. A copy of the Seabrook plat is attached hereto as Exhibit “A”.
SIXTH: Defendant Heywood recognized the 25' right of way by av“Conﬁrmation of a Grant of
Easement” given by Mr. Heywood and recorded in Book N325, page 750, RMC Office for
' Charleston County.
SEVENTH: The two roads—the decades old Resurrection Road and the right of way drawn by
Seabrook—com)erge and overlap at certain points and create a road or right of way varying in width
from 52.03 feet on its western line to 25.13 (line 34—points C-D).on its eastern line, all as is shown
on a plat entitled ““Plat showing the Physical Location of Resurrection Road Located on Johns Island,

Charleston County, South Carolina’ dated January 16,2008, a reduced copy of which plat is attached

- hereto as Exhibit “B”.

(o]
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EIGHTH: Defendants Berkeley Electric Cooperative, Inc. (Berkeley) and Clementine Ravenel
(Ravenel) are joined in this action because they have real property abutting the rights of way.
NINTH: The Defendant, Berkeley Electric Cooperative, Inc., is a non-profit corporation organized
and existing under the laws of the State of South Carolina and is the owner of a parcel of property
' (TMS No. 204-00-00-022) on the south side of Resurrection Road.
TENTH: The Defendant, Clementine Ravénel, is a resident of the County of Charleston, State of
South Carolina and is the owner of a parcel of property (TMS No. 204-00-00-021) on the north side
of Resurrection Road.
ELEVENTH: Plaintiff seeks a declaration concerning the rights of the Plaintiff and the Defendants
Heyward, Berkeley, and Ravenel in and to their use and access on Resurrection Road, the extent of
the easement or easements, and the width of the right of way(s).

DECLARATORY JUDGMENT GRANTING AN EASEMENT

TWELFTH: Plaintiff reasserts and realleges the above paragraphs here.
THIRTEENTH: Plaintiff has easements of ingress and egress to his property by grant, deed, plat,

estoppel, implication, prescription, or necessity.

FOURTEENTH: Defendant Heyward has recorded instruments that gave Plaintiff an express 25'
right of way to his property. |

FIFTEENTH: Defendant Heyward made certain representations that gave Plaintiff and Defendants
Berkeley and Ravenel well defined rights of ways and showed the iﬁtent of Defendant Heyward to
give 25" road access to their properties. ‘

SIXTEENTH: In the alternative, Plaintiff has continually, openly, exclusively and uninterruptedly
used, under a claim of right, for a period in excess of twenty (20) years, the roads to his property, and
therefore has easements by prescription, or a public road has been dedicated to the owners of the

adjoining parcels.

SEVENTEENTH: In the alternative, if Plaintiff has no access to the property as outlined above, he

has easements of necessity over the lands of Defendant.

[§8)
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WHEREFORE, the Plaintiff prays judgments as follows:

l. The Plaintiff be given a decree declaring that Plaintiff has easements and roads to his
property by express grant, prescription, implication, estoppel or otherwise, a decree setting forth the
dimensions of said roads or easements.

2. For other and further relief as this Court may deem just and proper, including the costs

of this action and attorneys’ fees if appropriate.

OBERMAN & OBERMAN, LLC

A

Harold A. Oberman

Marvin 1. Oberman

ATTORNEYS FOR THE PLAINTIFF
104 Church Street

Charleston, SC 29401

(843) 577-7010

Charleston, South Carolina

February 25, 2008.

fAob\ohnson-heyward738\pleading\camplaint

S
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OBERMAN & OBERMAN, LL.C
ATTORNEYS AND COUNSELLORS AT LAW
104 CHURCH STREET
CHARLESTON, SOUTH CAROLINA 29401

MARVIN L. OBERMAN TELEPHONE (843) 577-7010
HAROLD A. OBERMAN : FACSIMILE (843) 722-7359
February 25, 2008 EMAIL: obermanlaw@bellsouth.net

Honorable Julie J. Armstrong BY COURIER

Clerk, Charleston County Court of
Common Pleas

100 Broad Street

Charleston, SC 29401

RE:  Francis O. Johnson v. Mason C. Heyward, Berkeley Electric Cooperative, Inc., and
Clementine Ravenel

Dear Julie:

[ enclose the original and four copies of a Civil Action Coversheet, Certificate of Exemption/
Withdrawal From Arbitration, Summons and Complaint in the above captloned matter, along with
our firm’s check in the amount of $150.00.

Would you be so kind as to have a member of your staff file the original and return four
clocked-in copies to me by Bullet Deliveries.

With warmest personal regards, I remain
Yours very truly,
Marvin [. Oberman
MI10O/shb

Enclosures

flobyjohnson758\tr\armstrong b25
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

CIVIL ACTION COVERSHEET

2008-CP-10- |04

)

)

)

)

FRANCIS O. JOHNSON, )
Plaintiff(s) )
)

)

)

)

Vvs.
MASON C. HEYWARD, BERKELEY
ELECTRIC COOPERATIVE, INC., and
CLEMENTINE RAVENEL,

Defendant(s) )

(Please Print) SC Bar #: 4256
Submitted By: Marvin I. Oberman Telephone #: (843) 577-7010
Address: 104 Church Street Fax #: (843) 722-7359
Charleston, SC 29401 Other:
E-mail: obermanlaw@bellsouth.net

NOTE: The cover sheet and information contained herem aeither replaces nor supplements the filing and service of pleadings or other papers
as reguired by law. This form is required for the use of the Clerk of Court for the purpose of docketing, 1t must be filled out completely,
signed, and dated. A copy of this cover sheet must be served on the defendant(s) along with the Summons and Complaint,

DOCKETING INFORMATION (Check all that apply)
*If Action is Judgment/Settlement do not complete

(] JURY TRIAL demanded in complaint. (¥ NON-JURY TRIAL demanded in complaint.
(] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[] This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
84 This case is exempt from ADR (certificate attached).
NATURE OF ACTION (Check One Box Below)
Contracts Torts - Professional Malpractice Torts - Personal Injury Real Property
] Constructions (100) [0  Dental Malpractice (200) O AssaulvSlander/Libel (300) [ Claim & Delivery (400)
O Debt Collection (110) {0  Legal Malpractice (210) (O Conversion (310) O Condemnation (410)
(] Employment (120) O  Mecdical Malpractice (220) ] Motor Vehicle Accident (320) [J Foreclosure (420)
0O Genceral (130) (] Notice/ File Med Mal (230) [0 Premises Liability (330) [ Mechanic’s Lien (430)
J Breach of Contract (140) 3  Other(299) O  Products Liabitity (340) - {0 Partition (440)
O Other (199) [0  Personal Injury (350) 7 Possession (450)
[0  Wrongful Death (360) 3 Building Code Violation {(460)
O Other (399) B Other (499)
Inmate Petitions Judgments/Settlements Administrative Law/Relief Appeals
1 PCR(500) O Death Settlement (700) [0 Reinstate Driver's License (800) [ Acbitration (900)
|j Sexual Predator (510) 0 Foreign Judgment (710) 3 Judicial Review (810) {0 Magistrate-Civil (910)
0 Mandamus (520) 0 Magistrate's Judgment (720)  [J  Relief (820) [0 Magistrate-Criminal (920)
[J Habeas Corpus (530) O Minor Settlement (730) [0 Permanent Injunction (830) [J Municipal (930)
[J Other(599) ] Transcript Judgment (740) [J Forteiture (840) [J Probate Court (940)
O Lis Pendens (750) O Other(899) O scDoT (950)
O Other (799) [0 Worker's Comp (960)
’ [0 Zoning Board (970)
O Administrative Law Judge (980)
Special/Complex /Other [J Pubtic Service Commission (990)
d4 Environmental (600) [0 Phannaceuticals (630) {0 Employment Security Comm (991)
d Automobile Arb. (610) ©  [J  Unfair Trade Practices (640) [0 Other(999)
0O Medical (620} [0 Out-of State Depositions (650) .
0 Other (699) !
Submitting Party Signature:/ Date;: 02/25/08

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule [ 1, and the South Carolina
Frivolous Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

SCCA /234 (8/06) 59 Page | of 2



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

CHARLESTON COUNTY NINTH JUDICIAL CIRCUIT

CERTIFICATE OF
EXEMPTION/WITHDRAWAL
FROM ARBITRATION

FRANCIS O. JOHNSON,

Plaintiff

VS,

MASON C. HEYWARD, BERKELEY .
ELECTRIC COOPERATIVE, INC.. and
CLEMENTINE RAVENEL,

: Docket No. 08-CP-10- | OFo4

Defendant

e N N Nt st e et et et et e e St st T

| CERTIFY THAT THIS ACTION IS EXEMPT FROM ARBITRATION BECAUSE:

monetary relief requested in this case exceeds $25,000;

this is a class action; '

there is a substantial claim for injunction or declaratory relief requested in this case;
this case involves (check one or more of the following)

X litle to real estate;

wills, trusts and decedents' estates;
mortgage foreclosure;

partition;

this is a special proceeding or action seeking extraordinary relief such as mandamus, habeaé
corpus, or prohibition;

monetary relief requested in this case is unspecified but exceeds $25,000;

this case is a companion or related to similar actions pending in other courts with which

the action might be consolidated but for lack of jurisdiction or venue;
this action is appellate in nature;

this is a post-conviction relief matter;

this is forfeiture proceeding brought by the State; or

this is a contempt of court proceeding.

Date: —%Féf Z—ﬂ‘ .

Attorney for Plaintiff

NOTE: Motion must be presented to the court, a hearing held, and a finding made, for exemption or withdrawal from
arbitration for "strong and compelling reason” sought pursuant to Rule 1{d), Rules of Circuit Court Arbitration.
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 08-CP-10- -{ 0S4
FRANCIS O. JOHNSON, )
)
Plaintiff, )
)
vs. ) SUMMONS = :
) = n‘ci 2
MASON C. HEYWARD, BERKELEY ) NON-JURY o - T
ELECTRIC COOPERATIVE, INC.,and ) (DECLARATORY JUDGMEIE) @ ==
CLEMENTINE RAVENEL, ) = 3 %:‘
] ) e
Defendants. ) o 3 o)
) 2z
= .
| 2 =
TO THE DEFENDANTS ABOVE NAMED

.YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, a
copy of which is herewith served upon you, and to serve a copy of your Answer to said Complaint
on the Plaintiff's Attorneys, Oberman & Oberman, LLC, 104 Church Street, Charleston, South
Carolina 29401, within thirty (30) days after service hereof, exclusive of the déy of'such service, and

1t you fail to answer the Complaint within the 'timé aforesaid, .the Plaintiff in this action will apply

to the Court for the relief demanded in the Complaint and judgment by default may be rendered
against you for the relief demanded in the Complaint.

OBERMAN & OBERMAN, LLC

ey A

Harold A. Oberman

Marvin I. Oberman

ATTORNEYS FOR THE PLAINTIFF
104 Church Street

Charleston, SC 29401

(843) 577-7010

Charleston, South Carolina
February 25, 2008.

\ob\johnson-heyward758\plcading\summons
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Heyward’s Answer
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) CASE NO. 2008-CP-10-1054
)
FRANCIS O. JOHNSON, ) 2
) c Z
Plaintiff, ) f(:ﬂ - %
vs. ) ANSWER Bt
) gn?';‘ -
MASON C. HEYWARD, et al. ) o F
| |
Defendants. ) “Z
)

NOW COMES, the Defendant, Mason C. Heyward, by and through his undersigned
attorney, answers the allegations of the Compléint as follows:

1. Heyward denies each and every allegation of the Complaint not specifically
admitted, qualified, or explained and demands strict proof thereof.

2. Heyward denies Paragraph 1 of the Complaint. Heyward lacks
knowledge and information sufficient to form a belief as to the legal relief sought by Plaintiff.

3. | Heyward admits Paragraphs 2, 3, 4,5 and 6 of the Complaint.

4. Heyward denies Paragraph 7 of the Complaint and demands strict proof thereof.

5. Heyward admits-Paragraphé. 8,9, and 10 of the Complaint.

6. Heyward denies Paragraph 11 of the Complaint, as he lacks knowledge and
information sufficient to form é belief as to the legal remedies sought by the Plai—miff.

7. Heyward denies Paragraph 12 of the Complaint and demands strict proof thereof.

8. Heyward denies Paragraph 13 of the Complaint and demands strict proof thereof.
The Plaintiff must demonstrate any rights or claim or right to easements asserted against the

Defendant.

9. Heyward denies Paragraph 14 and 15 of the Complaint and demands strict proof

thereof. Heyward denies that he made any representations to Plaintiff that gave them an implied
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right of way of any sort other than those admitted expressly above. Any allegations inconsistent
with this Paragraph are denied.

10. Heyward denies Paragraph 16 of the Complaint and demands strict proof thereof.
The Plaintiff has not met the requirements to assert adverse. possession or a prescriptive
easement in South Carolina Because his actions were not hostile, did not give notice, were not
exclusive to any of the Defendants or other third parties. quthermore, Heyward denies that
Resurrection Road is a public road, thoroughfare, or right of way. Any rights of way, access,
easements, or easements of necessity exist only at the e;ssent of Heyward.

11.  Heyward denies Paragraph 17 of the Complaint and demands strict proof thereof.
Furthermére, the Plaintiff may not assert an easement of necessity that exceeds the sc_obe ofa
sufficient .easement expressly granted by Heyward.

FOR A FURTHER DEFENSE, AND BY WAY OF COUNTERCLAIM
Defendant Heyward alleges: |

12. Plaintiff seeks to create a 25-unit development on His property af the end of
Resurrection Road. |

13. Plaintiff is in the process of seeking permit approval for various improvements
his property, TMS #, and in order to receive these pérmits from the Charleston Zoning
Commissiﬁn, SCDOT, and various othér public entities, Plaintiff must condemn portions of the
~ property of the Defendants to create ‘a public road sufficient for the development scheme he has
approved to the detriment of Defendants. |

14.  Plaintiff may have a right of way to the lproperty, which he must prove to the

Court, but such a right of way is not a public road or other public access other than that

expressly granted by Mason Heyward.
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15.  Plaintiff has harassed and threatened Heyward in order to coerce him to give other
easements or rights of way that will allow Plaintiff to go ahead with his development scheme.
FOR A FURTHER DEFENSE
16.  The foregoing defenses are incorporated herein by reference fully as if repeated
verbatim. |
17.  The Complaint fails to state facts upon which a claim for relief can be granted,
and should therefore be dismissed pursuant to Rule 12 (b)(6), SCRCP. |
FOR A FURTHER DEFENSE
18.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.
19.  Plaintiff’s inequitable conduct may bar his claims under the doctrine of unclean
hands.
FOR A FURTHER DEFENSE
20.  The foregoing defenses are incorporated herein be reference as fully as if repgated
herein verbatim.
21 Piaintiff’s claims are barred by the doctrines of abandonment, estoppél, waiver,
and/or laches.
| FOR A FURTHER DEFENSE.
22.  The foregoing defenses are incorporated herein by reference as fully as if repeated
herein verbatim. |
23.  Plaintiff’s claims may be barred or otherwise reduced due to Plaintiff’s failure to

mitigate damages as required by law.
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WHEREFORE, having fully answered Plaintiff’s Complaint, Mason C. Heyward prays:

A. That Plaintiff’s Complaint be dismissed with prejudice and its prayers for
relief be dented; |

B. That any easement or right of way to Plaintiff be limited to access
reflective of the status of Resurrection Road as a private road with rights
of access béund by the rights of .way and easements expressly granted with
thé assent of Mason C. Heyward,

C. An Order barring Resurrection Road from being declared, zoned, or
otherwise made a public road fpr the purposes of sustaining a 25-unit -
development;

D. That Mason C. Heyward be awarded costs and attorneys’ fees pursuant to
the appropriate statutory and case lavx;;

E. For such other and further relief as this Court rhay deem just and proper.

Respectfully Submitted,

- MCDOWEL), LAW OFFICES

mms McDowell, III
6 Broad St

Charleston SC 29401
Counsel for Defendant Mason C. Heyward.

/Iur(.(‘ 2? 200%
Chacbeshn, Souft Cane fias
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Berkeley Electric Cooperative Inc’s Answer
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STATE OF SOUTH CAROLINA )
COUNTY OF CHARLESTON ;
FRANCIS O. JOHNSON,

Plaintiff,

Vs.

MASON C. HEYWARD, BERKELEY
ELECTRIC COOPERATIVE, INC. and
CLEMENTINE RAVENEL, ‘

Defendants.

The Defendant, Berkeley Electric Cooperative, Inc. (“BEC,”) answering the

Complaint of the Plaintiff, states as follows:

1.
. denied.

2.

therefore, neither admits nor denies same.

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO.: 08-CP-10-1054

ANSWER OF BERKELEY ELECTRIC

COOPERATIVE, INC. ® "g‘: :
Tm T
De. P ==
=x: ! T -
e
oz 3z M
ez F O
i ;ng w
: -
LR

Each and every allegation not hereinafter specifically admitted is hereby

BEC has insufficient knowledge regarding the First Allegation and,

3 BEC has ihsufﬁcient knowledge regarding the Second Allegation and,

therefore, neither admits nor denies same.

4.

therefore, neither admits nor denies same.

5.

therefore, neither admits nor denies same.
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BEC has insufficient knowledge regarding the Third Allegation and,

BEC has insufficient knowledge regarding the Fourth Allegation and,



6. BEC has insufficient knowledge regarding the Fifth Allegation and,
therefore, neither admits nor denies same.
7. BEC has insufficient knowledge regarding the Sixth Allegation and,
therefore, neither admits nor denies same.
8. BEC has insufficient knowledge regarding the Seventh Allegation and,
therefore, neither admits ﬁor denies same.
9. BEC.has insufficient knowledge regarding the Eighth Allegation and,
thereforé, neither admits nor denies same.
10. Acimitted.
11.  BEC has insufficient knowledge regarding the Tenth Allegation and,
" therefore, neither admits nor denies same. |
12.  The Eleventh Allegation merely describes the relief sought by Plaintiff and
therefore requires no response by BEC. .To the extent it is deeméd that this paragraph
asserts any factual allegations requiring a response, BEC replies that has insufficient
kﬁowledge regarding this allegation and, fherefore, neither admits nor denies same.
13.  In response to the Twelfth Allegation, BEC reasserts its responses set forth
above.
14. BEC has insufficient knowledge regarding the Thirteenth Allegation and,

therefore, neither admits nor denies same.

15. BEC has insufficient knowledge regarcf{ng the Fourteenth Allegation and,

therefore, neither admits nor denies same.
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16. BEC has insufficient knowledge regarding the Fifteenth Allegation and,

therefore, neither admits nor denies same.

17.  BEC has insufficient knowledge regarding the Sixteenth Allegation and,

therefore, neither admits nor denies same.

18.  BEC has insufficient knowledge regarding the Seventeenth Allegation and,
therefore, neither admits nor denies same.

‘'WHEREFORE, having fully answered the Complaint of the Plaintiff, Defendant,
Berkeley Electric Cooperative, Inc., does pray this Court inquire into the matters raised
herein and issue an Order disrﬁissing Plaintiff’s action and awarding said Defendant
attorneys fees and costs and such further relief as this Court may deem fair and equitable.

WILLJAMS AND HULST, LLC

TN

, : a TLHu}st, Es}quire
D. Box 1288
209 East Main Street

oncks Comner, SC 29461
(843) 761-8232
Facsimile (843) 899-5834

Attorneys for Berkeley Electric Cooperative,
Inc.

Dated: March 26, 2008 | HEREBY CERTIFY THAT | HAVE MAILED A COPY OF

THE ABOVE AND FOREGOING TO COUNSEL OF RECORD N
SAID FROCEEDING TO HIS OFFICE ADDKESS WITH SUFFICIENT

POSTAGE ATTACHED th

3
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John B. Williams
Jary J. Huist
K. Elisabeth Hoover

209 Eost Main Street
Moncks Corner, SC 29461

Phone 843.761.8232
Fax 843.899.56834

WILLIAMS AND HULST, LLC,

ATTORNEYS AT LAW

e

March 26, 2008

Personal injury

Wrongful death

Wills

Reol estote

Probate ond estote matters
Contracts

Construction low
Appellate work

Insuronce coveroge
Business formation
Municipal iaw
Condemnation
Commercial disputes
Utility industry related motters
Aviation law

Julie J. Armstrong

Charleston County Clerk of Court
100 Broad Street

Charleston, SC 29401

RE:  Francis O. Jéhnson vs. iiason C. Heyward, et ai.
Case Number: 08-CP-10-1054

Dear Ms. Armstrong.

Enclosed is an original and two (2) copies of the Answer of Berkeley Electric Cooperative,
Inc. in the above referenced matter. '

P|ease file the original with your office and retum the clocked-in copies to me in the self
addressed stamped envelope provided.

By copy of this letter | am serving the Answer on Mr. Harold A. Oberman the attomey for
the Plaintiff.

Thank you for your assistance in this matter. Please contact me should you have any
questions. :

With kindest regards, | remain
Sincerely,

JLLIAMS AND HULST, LLC

S-S
e

JJH:shs .. .- ‘
cc: Mr. Harold A. Oberman Esq
Mr. E.E. Strickland-BEC

© www.WilliamsandHulst.com
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Affidavit of Service of August 6, 2010
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

FRANCIS O. JOHNSON
Plaintiff,

MASON C. HEYWARD, BERKELEY

ELECTRIC COOPERATIVE, INC.,

And CLEMENTINE RAVENEL.
Defendant.

N N S N N N N N N N N N’ S e S N

IN THE COURT OF COMMON

PLEAS 2
CASE NO. 2008-CP-10-1054 ., {; Vi\;
%, . =
S T
(T %
Y > v (‘\
L 2B o v
Vo ae T
AFFIDAVIT OF SERVICE ©® 2% 2
00

PERSONALLY APPEARED BEFORE ME,> Tammy L. Cartrett, who first being duly sworn does

depose and say that she is the person who has persbnally served Ralph L. Hayne's, Goff Point,

LP; Mr. & Mrs. Ravenel Smith, Louise Bennett, Francis Johnson, Berkeley Electric Coop, and

Clementine Ravenel via First Class, Certified mail with Return Receipt on the 28" day of July

2010 and the persons to whom the process has been delivered has retained a correct copy thereof.

Notary Public of
My Commission Expire

/3

Tammy L. Gartrett
36 Broad Stett
Charleston, SC 29401

(843) 723-5152
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Letter of Ralph L. Haynes, M.D. Dated October 8, 2010 to the court
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8 October 2010

Judge

DEPARTMENT OF THE ARMY
LANDSTUHL REGIONAL MEDICAL CENTER

CMR 402
APO AE 09180-0402

Superior Court of Charleston County

Charleston, SC 29402

Subject: Johnson v. Hayward, CA No 2008-CP-10-1054

Dear Sirs:

| have been notified by Mr. Edward Robinson of McDowell Law Offices of the above
suit, which seeks to establish that the right-of-way to my property, Resurrection Road,

way which leads to my property.

| wish to protest any abandonment of the county’s nght-of-way on the basis that it
markedly affects the value of my 12 +/-acres (TMS 204-00-00-017) that borders on the
marsh of Haulover Creek. When | purchase this land over 15 years ago, | envisioned it
as an investment to either occupy on retirement or to sell, subdivide, or otherwise
provide resources for my retirement. Accordingly, it is owned by my IRA. Its initial and

current value are predicated upon having County Road access and nght-of-way For the
county to abrogate such right-of-way in effect disfranchises those relying on such
county Road assess. The injustice of positioning Mr.-Hayward to control access to his .

" neighbors along the Resurrection Road night-of-way Is far more profound than his
assertion that the county has abandoned its claim to this night-of-way.

Please take these views and considerations into your deliberations on this matter

Sincerely,

Ralph L. Haynes, M.D.

CMR 402 box 1617
APO AE 09180
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DEPARTMENT OF THE ARMY
LANDSTUHL REGIONAL MEDICAL CENTER
CMR 402
APO AE 09180-0402

8 April 2011

Ms. Julie J. Armstrong, Clerk of Court
Charleston County

100 Broad Street

Charleston, SC 29401-2258

Certified Mail

Subject: Johnson v. Hayward, CA No. 2008-CP-10-1054

Dear Ms. Armstrong, ’ v

Since | have never received an answer to my letter of 8 October 2010 (attached), | am
hopeful that you can provide me an update on this issue and its current status, as well
any right of appeal that | may have.

Sincerely,

Ralph L. Haynes M.D. '

CMR 402 Box 1617
APO AE 09180
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Defendant Heyward’s First Amended Answer and Crossclaim of October 29, 2010
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© VS,

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) CASE NO. 2008-CP-10-1054
) .
FRANCIS O. JOHNSON, )
)
Plaintiff, ) DEFENDANT HEYWARD’S FIRST
) AMENDED ANSWER ~
) AND CROSSCLAIM < & =
MASON C. HEYWARD, ) N
i m (o) L
: ) LR G e
. ) Pood = i
CHARLESTON COUNTY, a political ) L2 T ey
Subdivision of the State of South ) T3 T
‘Carolina, , ) 5 W
Defendants. )
)

NOW COMES, the Defendant, Mason C. Heyward, by and through his undersignea
attorney, answers the allegations of the Complaint as follows: |
1. Heyward denies each and every 'allegation of the Complaint not specifically
_ admitted, qualified, or explained anci demands strict proof thereof. |
2. Heyward denies Paragraph 1 of thé Complaint. Heyward lacks
knowledge and information sufficient to form a belief as to the legal relief sought by Plaintiff.
3. Heyward admit; Paragraphs 2, 3, 4,5 and 6 of the Complaint.
4. Heyward denies Paragrgi)h 7 of the Complaint and demands strict proof thereof.
5. Heyward admits Paragraphs 8, 9, and 10 of the Complaint.
6. Heyward denies Paragraph 11 of the Complaint, as he lacks knowledge and
information sufﬁcient to form a belief as to the legal remedies sought by the Plaintiff.
7.  Heyward denies Paragraph 12 of the Complaint and demands strict proof thereof.
8. Heyward denies Paragraph 13 of the Complaint and demands strict proof thereof.

The Plaintiff must demonstrate any rights or claim or right to easements asserted against the
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Defendant.

9. Heyward denies Paragraph 14 and 15 of the Compléint and demands strict proof
thereof. Heyward denies that he made any representations to Plaintiff that gave them an implied
right of e/ay. of any sort other than those admitted expressly above. Any allegations inconsistent
with this Paragraph are denied.

10.  Heyward denies Paragraph 16 of the Complaint and demands strict proof thereof.
The Plaintiff has not met the requiremeﬁts to assert adverse possession or a prescriptive
~ easement in South Carolina because his actions were not hostile, did not give notice, were not
exclusive to any of the Defendants or other third parties. Furthermore, Heyward denies thet
Resurrection Road is a public road, thoroughfare, or right of way. Any rights of way, access,
easements, or easements of neceséity exist only at the assent of Heyward.

11.  Heyward denies Paragraph 17 of the Complaint and demands strict proof thereof.
Furthermore, the Plaintiff may not assert an easement of neeessity that exceeds the scope of a
sufficient easement expressly graﬁted by Heyward.

FOR A FURTHER DEFENSE,; AND BY WAY OF COUNTERCLAIM
. Defendant Heyward alleges:
| 12.  Plaintiff seeks to create a 25-unit development on his property at the end of
Resurrection Road.

13. Plaintiff is in the brocess of seeking permit approval for various improvements
his property, and in order to receive these permits from the Charleston Zoning Commission,
SCDOT, and various other public entities, Plaintiff must condemn poﬂioris of the property of the
Defendants to create a public road sufficient for the development scheme he has approved to the

detriment of Defendants.
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23.  Plaintiff’s claims may be barred or otherwise reduced due to Plaintiff’s failure to
mitigate damages as required by law.

FOR A FURTHER DEFENSE, AND AS A FIRST CROSSCLAIM

24. In 1996, Defendant Heyward’s house was destroyed by fire. In ord;:r to rebuild
his home, the County of Charleston required that Heyward give a 25’ dedicated Right of Way to
the County that would allegedly provide access to his homesite. |

25. Heyward had his propérty surveyed, a plat was drawn subdividing his property,
and Charleston County Council and Charleston County Planning and/or Zoning approved
acceptance of a 25’ Right of Wéy running the length of the southern boundary of the Heyward
property.

26. Heywafd alleges that since this 1996 platting of the 25’ Right of Way, the County
of Charleston has not undertaken any improvement or repair efforts on the 25’ Right of Way. On
information and belief, .the County may have done some repair work o'r maintenance on the
physic'ally—existihg.Resurrection.Rdad lane of travel that has existed in one form or another for
decades, but Defendant further alleges this is not one and the same as the 25’ Right of Way.
Heyward demands that the County prove evidence of ‘maintenance of any portion of Resurrgctic_)n
Road or the 25” Right of Way, and alleges that the County has done neither.

27.  On information and belief, Heyward is an interested party contemplated by S.C.
Code Ann. 57-9-10 et. seq. as the landowner abutting this undeveloped Right-of-Way, and has
standing fo bring an action for abandonment of the described Right of Way.

28. Pursuant to S. C. Code Ann. §57-9-10, et. seq., South Carolina Code of Laws of
1976, as amended, Heyward, the landowner of the servient tenement encompassing the County’s

Right of Way and the Resurrection Road lane of travel, alleges that the County has through
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express and implied conduct, actions, or omissions; has abandoned the 25’ Right of Way, and-
title or ownership of this property should revert to the grantee, Mason Heyward and/or his heirs
or assigns. Heyward prays for a hearing to take testimony related‘to abandonment of the
described Right of Way, aﬁd an Order finding the County has abandoned the Right of Way and |
vesting absolute title to the area encompassed by the Right of Way to Mason Heyward.

29. 'On information and belief, County’s actions or omissions from 1996 to the
present time regarding the 25 Right of Way constitute an exaction that may have been intended
as a substitute for the dirt-path Resurrection Road. In the event that the Right of Way has not
been found to be abandoned, Defendant County should be required to develop or maintain the
dedicated 25’ Right of Way to the benefit of residents of Resurrection .Roa,d, closing the extant
Resurrection Road dirt pathwéy.in the manner least burdensome to the servient tenement and
returning that land to Heyward’s exclusive posséssion, and Heyward prays for‘ an Order granting

the same relief.
WHEREFORE, having fully answered Plaintiff’s Complaint, Mason C. Heyward prays:

A. That Plaintift’ls Complaint be dismissed with prejudice and its prayers for
felief be denied; \

B. That the County of Charleston be joined to this action, and that the Court
either 1) declare the dedicated 25° Right of Way to be abandoned, and
returning ownership and c':ontroll of that property to Defendant Heyward or
é) declare that the dedicated 25’ Right of Way is not abandoned, and that

the County be required to develop and maintain the express Right of Way
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for the benefit residents of Resurrection Road, closing the extant
Resurrection Road and returning the land to Heyward;

That any easement or right of way to Plaintiff be limited to access
reflective of the status of Resurrection Road as a private road with rights
of access bound by the rights of way and easements expressly granted with
the assent of Mason C. Heyward;

An Order barring Resurrection Road from being declared, zoned, or
otherwise made a public road for the purposes of sustaining a 25-unit

. development;

That Mason C. Heyward be awarded costs and attorneys’ fees pursuant to
the appropriaté statutory and case law;

For such other and further relief as this Court may deem just and proper.

cDowell Law Ofﬁces

John'E. R\b‘fnson

36 |Broad Street

Chhrleston, SC 29401
ephone: (843) 723.5152

Facsimile: (843) 577.4570

Attorney for Mason C. Heyward
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS
CASE NO. 2008-CP-10-1054

FRANCIS O. JOHNSON,

Plaintiff,
VSs.

.:_g
VS.

CHARLESTON COUNTY, a political
Subdivision of the State of South
Carolina,

)
)
)
)
)
)
)
)
MASON C. HEYWARD, ) CERTIFICATE OF SERVICE
) .
)
)
)
)
)
Defendants. ) .
)

18003 40 ¥¥313
ONOYLSWYY 300

I hereby certify that a true and correct copy of the DEFENDANT HEYWARD’S FIRST
_ AMENDED ANSWER AND CROSSCLAIM in this matter was served by First-Class Mail on

the 29" day of October, 2010 to:

Oberman & Oberman,
104 Church Street,
Charleston, South Carolina 29401

Charleston County Corporate Counsel
Attn: Bernard Ferrara
4045 Bridge View Drive
N. Charleston, SC 29405

Melissa S, Russell
Paralegal
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Affidavit of Publication of October 29. 2010
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T anre

T

G SIMMS MCDOWELL
36 BROAD ST
CHARLESTON  SC 29401

14N0J 40 ¥Y¥31D
DHOYLSHYY
1€ :1iHY 621300182

AFFIDAVIT OF PUBLICATION [

County Of Charleston .
IN THE COURT OF
COMMON PLEAS

s & ’ CASE NO.
x H 2008-CP-10-1054
v H FRANCIS O. JOHNSON,
: i s Plainiiff,
e :

vi. :
MASON C. HEYWARD, et

al. . .
| | Foumeson cou.

3 ) , @ subdivision o e

State of South Carolina “Stafe of South Carolina,
- . . Defendants.

. - " NOTICE TO PUBLIC OF.
¢ SUMMONS AND NOTICE
County of Charleston MO AND NC

: . .. COMPLAI :
Personally appeared before me the undersigned advertising (Suit for Rsad Abandon-
NOTICE IS HEREBY

clerk of the above indicated newspaper published in the city N ESE e puHEREBY

) 1 Sectlons 57-9-10 et. sea., of
of Charleston, county and state aforesaid, who, being duly Sections S7-5- 10 . sea, of

th h d " tOf Iéa»;vs gl 1?76, asdam(e:nded,
efendant.  and . Cross-,

swormn, says at the advertisemen clalrenanl Mason Heyward |-
will flle a Crossclaim and
Petition- for Abandonment
g%alr}sr' the ¢ Counfv' ?f
arleston for certain

(copy attached) properly conslituting a 25
‘Right of Way allegedly

. . : dedicated by H d.
appeared in the issues of said newspaper on the following near andyor abulting Hes
d ( ) . . 'urrgchor; R?:d, éohns“ ts-

ay\s): own in Plal DA 789,
| S
10/09/10 Sat PC . 10/23/10 Sat CNW é‘Mc.e arleston County
Eurthermore, NOTICEis
10/16/10 Sat PC A e s
10/23/10 Sat PC ‘ . ' ] E:\éil!,:f;caezé?n'l&?sc'f%f Lf}
: o or Charlestan -
10/09/10 Sat CNW . 'v?nrﬁbr%a; g?';;"u"?‘;
an a rossciaimant.

10/16/10 Sat CNW

Heyward‘s. action against
the County of Charleston
will be filed and served
after this Notice has been
published for three consec-

. ‘utive weeks, and Heyward

at a cost of 5460-37 :ille .reeques'a ‘an eOrdtrzr

granling the rellef ‘prayed

Account# 165940 for in the Complaint against

- 386957 ~ A Trerestad andiorat-

Order# 38 : s 'fi‘cieﬁ’ persons o enities

. should ‘address their in-

PO Nu‘nber' quiries.to the lawyer a'nd

T MBS Ew oF

Subscribed and sworn to before )L[ : o eiCES
A\Af‘\ - wJ\J . . _Robinson, Esg. |,

me this day . ‘. ATTORNEY FOR

" PLAINTIEF |
S . A
c 0 ? -Charleston,
of e e : ; . (843) 723-5152
. AD. O\

Charlesfﬁn, South Carolina
August 31,2010 AD# 386957 -

I& ’
o

X —
A-...?‘%
Exp. &
.‘L_AA el 13 .‘_' §
NOTARY PUBLIC, S e §
My commission expires - \'\'\‘\@“a



Plaintiff’s Answer to Defendant’s Crossclaim
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 08-CP-10-1054" ~
FRANCIS O. JOHNSON, )
- )
Plaintiff, )
)
VS. ) PLAINTIFF’S REPLY TO DEFENDANT
) MASONC.HEYWARD’'’S CROSSCLAIM
MASON C. HEYWARD, BERKELEY )
ELECTRIC COOPERATIVE, INC., and )
CLEMENTINE RAVENEL, )
' )
Defendants. )
)

To the extent that Defendant Mason C. Heyward’s pleading purports to assert a counterclaim

against Plaintiff, Francis O. Johnson, in paragraphs 12 through 15 of his Amended Answer and

Counterclaim, it is denied.
OBERMAN & OBERMAN, LLC

Harold A. Oberman
Marvin I. Oberman
ATTORNEYS FOR THE PLAINTIFF

104 Church Street
. Charleston, SC 29401
(843) 577-7010

Charleston, South Carolina

. [o) : ~o
November,; , 2010. ~ s =2
. ! p — )
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STATE OF SOUTH CAROLINA . ) | IN THE COURT OF COMMON PLEAS

) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 08-CP-10-1054
CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the %")’\day of November, 2010, a true and correct
copy of the Plaintiff’s Reply to Defendant Mason C. Heyward’s Crossclaim was hand delivered by

courier to:

John Edward Robinson, Esquire
McDowell Law Offices
Attorneys at Law

36 Broad Street

Charleston, SC 29401

1
4

Charleston, South Carolina.
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OBERMAN & OBERMAN, LL.C
ATTORNEYS AND COUNSELLORS AT LAW
104 CHURCH STREET

CHARLESTON, SOUTH CAROLINA 29401

MARVIN L. OBERMAN TELEPHONE (843) 577-7610
HAROLD A. OBERMAN FACSIMILE (843) 722-7359
November 5, 2010 EMAIL: obermanlaw@bellsouth.net

Honorable Julie J. Armstrong BY COURIER

Clerk, Charleston County Court of
Common Pileas

100 Broad Street

Charleston, SC 29401

RE:  Francis O. Johnson v. Mason C. Heyward, Bevrkeley Electric Cooperative, Inc., and

Clementine Ravenel
Case No. 08-CP-10-1054

Dear Julie:

[ enclose the original and one copy of Plaintiff”s Reply to Defendant Mason C. Heyward's
Amended Answer and Crossclaim in the above-captioned matter.

Would you be so kind as to have a member of your staff file the original and return one
clocked-in copy to me by Bullet Deliveries.

With warmest personal regards, [ remain

Yours very truly,

arold A. Oberman

HAQ/shb

Enclosures

t \obyjohnson758\tr\armsirong k(3
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Answer of Defendant Charleston County of _November 15,2010
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIE ~
COUNTY OF CHARLESTON CASE NO. 2008-CP-10-1054 O s
mm F T
. 2)C.... - pross
Francis O. Johnson, ==
o o
Plaintiff, oX = i
vs. Z2 o i
Py &

Mason C. Heyward,

VS. ANWSER OF DEFENDANT CHARLESTON

COUNTY, A POLITICAL SUBDIVISION OF

Charleston County, a political THE STATE OF SOUTH CAROLINA

Subdivision of the State of South
Carolina,

Defendants.

s Nt Nt ge” Nt st N Nl et vt it g s i g it

The Defendant Charleston County, a political subdivision of the State of South

Carolina (“Charleston County”) answering the Counterclaim and Cross-claim of Mason

_C.Heyward (' ‘Heyward”), alleges and states as foIIows

1. Charleston County denies each and every allegation of the Complaint,
Counterclaim and Cross-claim that is not specifically admitted and demands strict proof
thereof.
2. * Charleston County is without knowledge or information sufficient to form a belief |
as to the truth of the allegations containéd in Paragraphs 1, 2, 3, 4,5, 6,7, 8,9, 10 and
11, therefore, it denies the same.

AS TO THE COUNTERCLAIM
3. Charleston County is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in Paragraphs 12 and 13; therefore, it denies

1
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the same and demands strict proof thereof.
4. The allegations contained in Paragraph 14 constitute conclusions of law,
requiring no answer. To the extent a response is required Charleston County denies
the allegations contained in the Paragraph.
5. Charleston County is without knowledge or information sufficient to form a belief
as to the truth _of the allegations contained in Paragraph 15; therefore, it denies the
same.
6. The allegations contained in Paragraphs 16, 17, 18, 19, 20, 21, 22 and 23
constitute affirmative defenses requiring no responses. |

AS TO THE CROSS CLAIM
7. Cha(Ieston County denies the allegations contained in Paragraphs 24, 25 and 26
and demands strict proof thereof.
8. The allegations contained in Paragraphs 27, 28 and 29 constitute conclusions of
‘law, requiring o answer.” To the extenta response is required; Charleston-County — — —=
denies the allegations contained in the Paragraphs and demands strict proof thereof.
Charleston County affirmatively alleges that the purported dedication was merely an
offgr to dedicate the property and that if, arguendo, there was a dedication, there is no
acceptance of the property offefed for dedication. |

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

9. Heyward fails to state facts sufficient to constitute a cause of action for which
relief can be granted, and his Counterclaim and Cross-claim should be dismissed in

accordance with Rule 12(b)(6), S.C.R.C.P.
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BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

V 10.  Charleston County is a political subdivision of the State of South Carolina, a
governmental entity, and as such is immune from liability for Iossés in accordance with
the South CarolinavTort Claims Act, S.C. Code Ann. § 15-78-10 et seq. In addition,
Charlest_on County is imrﬁune from an award of attornéy’s fees, costs and

disbursements for any actions as alleged in the Counterclaim and Cross-claim of

Heyward. _
BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE
1. Heyward lacks standing to complain of the allegations contained in the

Counterclaim and Cross-claim.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

1 _2 .. The claims of Heyward are | barred by his failure to mitigate his damages.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

13. The claims of Heyward are barred, in whole or in part, by the doctrines of

collateral estoppel, equitable estoppel and judicial estoppel.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

14.  The claims of Heyward are barred by the doctrines of waiver, acquiescence, and

mootness.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

15. Heyward's damages, if any, have or may have been caused, in whole or in part,
3
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" required fo develop and maintain the allégéd Tight of way, =~

by his own acts or omissions and other parties over whom Charleston County had no
control and for whose acts it is not responsible.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

16.  The claims of Heyward are barred, in whole or in part, by his negligence. ‘

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

17.  The claims of Heyward are barred by the doctrine of laches.

BY WAY OF FURTHER ANSWER .
AND AS AN AFFIRMATIVE DEFENSE

18. The claims of Heyward are bérfed by the doctrine of unclean hands.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

19.  Heyward would be unjustly enriched at the expense of Charleston County and

the citizen-taxpayers of the County if he is granted the remedy to have the County be

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

20. Heyward fails to properly plead his cause of action asserted against Charleston

County.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

21. Heyward fails to satisfy the requirements for an award of attorney's fees and

costs; therefore, his request should be denied.

98



WHEREFORE, the Defendant Charleston County, a political subdivision of the

State of South Carolina, answering the Counterclaim and Cross-claim of Mason C.

Heyward, prays that the same be dismissed together with costs and disbursements of

this action, and for such other and further relief as this Honorable Court deems just and

proper.

November 12, 2010
Charleston, South Carolina

CHARLESTON = COUNTY, A POLITICAL
SUBDIVISION OF THE STATE OF SOUTH.
CAROLINA

e

JOSEPH DAWSON, lli, County Attorney

BERNARD E. FERRARA, JR., Deputy County Attomey
AUSTIN A. BRUNER, Assistant County Attomey
BRADLEY A. MITCHELL, Assistant County Attomey
CHARLESTON COUNTY ATTORNEY'S OFFICE

Lonnie Hamilton, Il Public Services Building

4045 Bridge View Drive

North Charleston, South Carolina 29405

(843) 958-4010

-~ ATTORNEYS FOR DEFENDANT—- - —— -~ — .
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 2008-CP-10-1054

Francis O. Johnson,

Defendants.

)
)
Plaintiff, )
) .
vs. ) '
o~
| ) oS =
Mason C. Heyward, ; "';';E z -m
xX- T =
VS. ; CERTIFICATE OF SERVICE S?,?S il
Charleston County, a political ) o == T
Subdivision of the State of South ) &g = o
Carolina, ) 32 wn
) &
) .
)

| certify that | served the Answer of Defendant Charleston County, a political
subdivision of the State of South Carolina on the attorney for Mason C. Heyward

_and all counsel of record by depositing a copy of it in the United States Mail, postage

prepaid, on November 12, 2010, addressed as follows:

John E. Robinson, Esquire
MCDOWELL LAW OFFICES
36 Broad Street
Charleston, South Carolina 29401
Attorney for Mason C. Heyward

Harold A. Oberman, Esquire
OBERMAN & OBERMAN, LLC
104 Church Street
Charleston, South Carolina 29401
Attorney for Plaintiff Francis O. Johnson
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John B. Williams, Esquire
WILLIAMS & HULST, LLC
209 East Main Street
Moncks Corner, South Carolina 29461
Attorney for Defendant Berkeley Electric Cooperative, Inc.

CHARLESTON COUNTY ATTORNEY'S OFFICE
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CHARLESTON COUNTY ATTORNEY'S OFFICE

m m m Lonnic Hamilton, 111 Public Scrvices Building
4045 Bridge View Drive
m m m North Charleston, South Carolina 29405-7464
£ ) Telephone: 843 958.4010
BERNARD E. FERRARA, JR. : CHARLESTON _ Facsimile: 843.958.4017
DEPUTY COUNTY ATTORNEY 1 COUNTY @ ) bferrara@charlestoncounty.org

SOUTH CAROLINA

"November 12, 2010

The Honorable Julie J. Armstrong
Charleston County Clerk of Court
100 Broad Street, Suite 106

Charleston, South Carolina 29401

Re: Francis O. Johnson vs. Mason C. Heyward, et al.
Case No. 2008-CP-10-1054

Dear Ms. Armstrong:

Enclosed please find for filing the original and one copy of the Answer of Charleston
County, a political subdivision of the State of South Carolina, and Certificate of Service in
the above-referenced matter. Kindly file the original and return the date-stamped copy to
me in the enclosed envelope. By copy of this letter, | am serving the same on all counsel
of record.

If you have any questions or need additional information, please do not hesitate toA

contactme. - T T Tt T
Sincerely,
CHARLESTON COUNTY ATTORNEY'S OFFICE

BEFJR/tc

Enclosures

cc. John E. Robinson, Esquire

Harold A. Oberman, Esquire
John B. Williams, Esquire

www.cha] (}2 ncounty.org



Charleston County’s Amended Answer
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 2008-CP-10-1054
Francis O. Johnson, )
. )
Plaintiff, )
)
vs. ) = =2
) 5=
'Mason C. Heyward, Berkeley ) A= ﬁ;:
Electric Cooperative, Inc., and ) = " N e
Clementine Ravenel, ) KL T e
3 ) O L
Defendants. ) <
) e

Py

GG :ZlHd
i

i
R

Mason C. Heyward, |
Crossclaim Plaintiff,

AMENDED ANWSER OF CROSSCLAIM
DEFENDANT CHARLESTON COUNTY,
A POLITICAL SUBDIVISION OF THE
STATE OF SOUTH CAROLINA

VS.
Francis O. Johnson and
Charleston County, a political
Subdivision of the State of South
Carolina, '
Crossclaim Defendants,
and

Ralph L. Haynes,

Crossclaim Defendant
and Counterclaimant.

Nt Nt Nt Nt s s st Nuattl bt it it gt st st st s ot ottt s’ i

The Crossclaim Defendant Charleston County, a political subdivision of the State
of South Carolina (“Charleston County”) answering the Amended Answer of Ralph L.
Haynes/Ralph L. Haynes, IRA and Crossclaims and Counterclaims Against Mason C.

Heyward, Crossclaim Plaintiff and Charleston County, Crossclaim Defendant, alleges
1
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and states as follows:

1. Charleston County denies each and every allegation of the Amended Answer of
Ralph L. Haynes/Ralph L. Haynes, IRA and Crossclaims and Counterclaims Against
Mason C. Heyward, Crossclaim Plaintiff and Charleston County, Crossclaim Defendant -
that is not specifically admitted and demands strict proof thereof.

2. Charleston County is Without knowledge or information sufficient ta form a belief
as to the truth of the allegations contained in the First, Second and Third Paragraphs;
therefore, it denies the same.

3. Charleston County is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in the Fourth Paragraph; therefore, it denies
the éame and refers to the application for subdivision application submitted by Mason C.
Heyward, which speaks for itself.

- 4, Charleston County is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in the Fifth Paragraph; therefore, it denies tha
same and refers to the Agenda of April 29, 1996, #16467 - Lands of Mason Heyward,
which speaks for itself.

5. Charleéton County is without knowledge or'information sufficient to form a belief
as to the truth of the allegations contained in the Sixth Paragraph; therefore, it denies
the same and refers to the letter of May 8, 1996, to E.M. Seabrook, the County Planning
Department, Public Works Department and Mason Heyward, which speaks for itself. h
6. Charleston County is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in the Seventh Paragraph; therefore, it

denies the same.
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7. Charleston County is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in the Eighth and Ninth Paragraphs;
iherefore, it denies the same and refers to the record of the Office of the Register of
Mesne Conveyance for Charleston County, South Carolina, which speaks for itself.

8. Charleston County is Without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in the Tenth, Eleventh and Twelfth
Paragraphs; therefore, it denies the same and refers to the instruments to the
instrumenfs réferenced in the Parag_raphs and the record of the Office of the Register of
Mesne Conveyance for Charleston County, South Carolina, which speaks for itself.

9. Charleston County is without knowledge or information sufﬁcient to form a belief
as to the truth of the allegations contained in the Thirteenth Paragréph; therefore, it
denies the same.

10. . The éllegations contained in the Fourteenth Paragraph constitute conclusions of
law, fequiring no answer. To the extent a response is required Charleston County
denies the allegations contained in the Paragraph.

11.  Charleston County is without knowledge or information sufficient to form a belief
~as to the truth of the a‘llegations contained in the Fifteenth Paragraph; therefore, it
denies the same. | |

12. The allegations' contained in the Sixteenth, Seventeenth, Eighteenth and
Nineteenth Paragraphs constitute conclusions of law, reqniring no answer. To the
_extent a response is required Charleston County denies the allegations contained in the

Paragraphs.

. 106



AS TO THE COUNTERCLAIMS |
AGAINST MASON C. HEYWARD, DEFENDANT/CROSSCLAIM PLAINITFF,
AND CHARLESTON COUNTY, CROSSCLAIM DEFENDANT
13. Charleston County responds to the ailegations contained in the Twentieth
Paragraph by restating the foregoing paragraphs of this Amended Answer ;ens fully and
completely as if repeated verbatim hérein.
14.  Charleston County is without knowledge or information suﬁiéient to form a belief
as to the truth of the allegations contained in the Twenty-First, Twenty-Second and
Twenty-Third Paragraphs; therefore, it denies the same.
15.  Charleston County is without knowledge or information sufficient to foﬁn a belief
as to the truth of the allegations contained in the Twenty-Fourth and Twenty-Fifth
Paragraphs; therefore, it denies the same and refers to the instruments referenced in
the Paragraphs and the record of the Office of the Register of Mesne Conveyance for
Charleston County, South Carolina, which speaks for themselves. |
16.  Charleston County is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in the Twenty-Sixth and Twenty-Seventh
Paragraphs; therefore, it denies the same.
17.  Charleston County denies the allegations contained in the Twenty-Eighth
Paragraph.
18. Charleston County denies the' allegations contained in the Twenty-Ninth
Paragraph and réfers to the tax maps and aerial photographs referenced in the
Paragraph, which speaks for themselves.
19. Charleston County admits only that portion of the allegations contained in the

Thirtieth Paragraph that alleges it placed a street sign titled Resurrection Road and from
‘ 4 _

107



time to time maintained the road, and it denies the remaining allegations contained in
the Paragraph. _

20. The allegations contained in the Thirty-First, Thirty-Second, Thirty-Third, and
Thirty-Fourth Paragraphs constitute conclusions of law, requiring no énswer. To the
extent a response is required Charleston County denies the allegations contained in the
Paragraphs.

21. Charleston County is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in the Thirty-Fifth Paragréph; therefore, it
denies the same.

22. Charleston Codnty denies the allegations contained in the Thirty-Sixth Paragraph
and demands strict proof thereof.

- 23. Charleston County is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in the Thirty-Seventh Paragraph; therefore, it
denies the same and refers to the record of the Office of the Register of Mesne
Conveyance for Charlestoh County, South Carolina, which speaks for itself.

24. Charleston County is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in the Thirty-Eighth, Thirty-Ninth, Fortieth,
and Forty-First Paragraphs; therefore, it denies the same.

25.  Charleston County denies the a|légations contained in fhe quty-Second and
Forty-Third Paragraphs and demands 'strict proof thereof.

26. Charleston County is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained- in the Forty-Fourth énd Foﬁy—Fiﬂh

Paragraphs; therefore, it denies the same.
5
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BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

32. The claims of Ralph L. Haynes are barred by his failure to mitigate his damages.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

33. The claims of Ralph L. Haynes are barred, in whole or in part, by the doctrines of

collateral estoppel, equitable estoppel and judicial estoppel.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

34. The claims of Ralph L. Haynes are barred by the doctrines of waiver,

acquiescence, and mootness.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE .

35. The damages of Ralph L. Haynes, if any, have or may have been caused, in
whole or in part, by his own acts or omissions and other parties over whom Charleston

County had no control and for whose acts it is not responsible. -

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

36. RaiphL. Haynes has failed to join parties under Rule 19, S.C.R.C.P.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

37. The claims of Ralph L. Haynes are barred, in whole or in part, by his negligence.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

38. The claims of Ralph L. Haynes are barred by the doctrine of laches.
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27. The allegations contained in the Forty-Sixth Paragraph constitute conclusions of
law, requiring no answer. To the extent a response is required Charleston County
denies the allegations contained in the Paragraph.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

28. Ralph L. Haynes fails to state facts sufficient to constitute a cause of action for
which relief can be granted, and his Crossclaims and Counterclaims should be
- dismissed in accordance with Rule 12(b)(6), S.C.R.C.P.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

29. Charleston County is a political subdivision of the State of South Carolina, a
governmental entity, and as such is immune from liability for losses in accordance with
the South Carolina Tort Claims Act, S.C. Code Ann. § 15-78-10 et seq. In additio-n,
Charleston County is immune from an award. of attorney’s fees, costs and
disburéements for any actions as alleged in the Crossclaims and Counterclaims of
Ralph L. Haynes.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

30. Ralph L. Haynes lacks standing to complain of the allegations contained in the

Crossciaims and Counterclaims.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

31.  There has been no dedication of property for public use and no acceptance of

such property by the public.
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BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

39. The claims of Rélph L. Haynes are barred by the doctrine of unclean hands.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

| 40. Ralph L. Haynes and Francis O. Johnson would be unjustly enriched at the
expense of Charleston County and the citizens-taxpayers of Charleston County if this
Court grants judgment against Charleston County in an amount of the diminution in

value of their properties, if any.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

41. Ralph L. Haynes fails to properly plead his cause of action asserted against

Charleston County.

BY WAY OF FURTHER ANSWER
AND AS AN AFFIRMATIVE DEFENSE

42. Ralph L. Haynes fails to satisfy the requirements for an award of attorney’s fees
and costs; therefore, his request should be denied.

WHEREFORE, the Crossclaim Defendant Charleston County, a political
subdivision of the State of South Carolina, anSwering the Amended Answer of Ralph L.
Haynes/Ralph L. Haynes, IRA and Crossclaims and Counterclaims Against Mason C.
Heyward, Crossclaim PIainfiff and Charleston County, Crossclaim Defendant, prays that
the same be dismissed together with costs and disbursements of this action, and for

such other and further relief as this Honorable Court deems just and proper.
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Charleston, South Carolina
November 18, 2011

CROSSCLAIM DEFENDANT CHARLESTON
COUNTY, A POLITICAL SUBDIVISION OF THE
STATE OF SOUTH CAROLINA

JOSEPH DAWSON, Iil, Codinty Attorney

BERNARD E. FERRARA, JR., Deputy County Attorney
AUSTIN A. BRUNER, Assistant County Attorney
BRADLEY A. MITCHELL, Assistant County Attorney
CHARLESTON COUNTY ATTORNEY'S OFFICE

Lonnie Hamilton, 11l Public Services Building

4045 Bridge View Drive ‘

North Charleston, South Carolina 29405

(843) 958-4010

ATTORNEYS FOR CROSSCLAIM DEFENDANT
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 2008-CP-10-1054
Francis O. Johnson, ) .
) ~E =
Plaintiff, ) g
) Do =
VS. ) L™
) Qe T
Mason C. Heyward, Berkeley ) D25 =
Electric Cooperative, Inc., and ) [
Clementine Ravenel, ) e 1
) o
Defendants. )
)
Mason C. Heyward,
Crossclaim Plaintiff,
VvS. CERTIFICATE OF SERVICE

Francis O. Johnson and
Charleston County, a political
Subdivision of the State of South
Carolina,
Crossclaim Defendants,
and

Ralph L. Haynes,

Crossclaim Defendant
and Counterclaimant.

N Nt N N N N Nt et s s e Nt “wms “mt” “mt? “mt” v s gt “was”

I certify that | served the Amended Answer of Crossclaim Defendant
Charleston County, a political subdivision of the State of South Carolina, on all
counsel of record by depositing a copy of it in the United States Mail, postage prepaid,

on November 18, 2011, addréssed as follbws:
: 1
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Harold A. Oberman, Esquire
OBERMAN & OBERMAN, LLC
: 104 Church Street
Charleston, South Carolina 29401
Attorney for Crossclaim Defendant and Counterclaimant Ralph L. Haynes

John E. Robinson, Esquire
MCDOWELL LAW OFFICES
' 36 Broad Street
Charleston, South Carolina 29401
Attorney for Defendant and Crossclaim Plaintiff Mason C. Heyward

John B. Williams, Esquire
WILLIAMS & HuLST, LLC
209 East Main Street
Moncks Corner, South Carolina 29461
Attorney for Defendant Berkeley Electric Cooperative, Inc.

(}O\(wm AL Oipows

INTA M. DEJESUS
C RLESTON COUNTY ATTORNEY S OFFICE
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BERNARD E. FERRARA, JR. ' CHARLESTON
CHIEF DEPUTY COUNTY ATTORNEY J COUNTY B
' SOUTH CAROLINA

November 18, 2011

The Honorable Julie J. Armstrong
Charleston County Clerk of Court
100 Broad Street, Suite 106
Charleston, South Carolina 29401 -

CHARLESTON COUNTY ATTORNEY'S OFFICE
Lonnie Hamiiton, Il Public Services Building
4045 Bridge View Drive

North Charleston, South Carolina 29405-7464
Telephone. 843.958 4010

Facsimtle. 843 958.4017
bferrara@charlestoncounty org

Re: Francis O. Johnson vs. Mason C. Heyward, et al.

Case _No. 2008-CP-10-1054

Dear Ms. Armstrong:

Enclosed please find for filing the original and one copy of the Amended Answer of
Crossclaim Defendant Charleston County, a political subdivision of the State of South
Carolina, and Certificate of Service in the above-referenced matter. Kindly file the original
and return the date-stamped copy to me in the enclosed envelope By copy of this letter, |

am serving the same on all counsel of record.

If you have any questions or need additional information, please do not hesitate tb

CHARLESTON COUNTY ATTORNEY'S OFFICE

contact me.

Sincerely,

Bernard E. Ferrara, Jr.
BEFJR/jd
Enclosures

cc: Harold A. Oberman, Esquire
John E. Robinson, Esquire
John B. Williams, Esquire

wa cha1 1 5)ncounty org




Defendant Heyward’s Motion to Alter or Amend of July 15, 2015
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON CASE NO. 2008-CP-10-1054 5 S,
" (Referred to Master-in-Equity) A » s N
FRANCIS O. JOHNSON, : D77 7 AV NN
(R /. ? A
’ @ (':/,(‘\é,/ ‘5\ '-:.l*
Plaintiff, g, ‘K
42
vs. ' 0/\(“4{3‘/‘ é‘{
: : NOTICE OF MOTION AND MOTI ' 0%422;, ()
MASON C. HEYWARD, et. al., 7

TO ALTER AND AMEND JUDGMENT,
FOR A NEW TRIAL, AND FOR RELIEF
FROM JUDGMENT
(Rules 52, 59, and 60, SCRCP)

VS.

CHARLESTON COUNTY, a political
Subdivision of the State of South
Carolina,

Defendants.

N N’ N N N N Nma N N S Nem N N’ N N N N

YOU WlLL» PLEASE TAKE NOTICE that the Defendant, Mason C. Heyward,
(“Heyward”) by and through the undersigned counsel, will move before the Hon. Mikell
Scarborough, Master-in-Equity for Charleston County, ten (10) days from the_date this
Motion was filed, or as soon thereafter as can be heard, for an Order grantihg anew tral in
the above-referenced matter, and/or for relief pursuant to Rules 52, 59 and Rule 60 (a-b) all
inclusive, South Carolina Rules of Civil Procedure, South Carolina Code of Laws 0f 1976, as
amended. Before the time of the hearing, Defendant will supplement this motion with‘a
motion memorandum citing to the record in the case. Heyward incorporates the trial
transcript of t.he case into this Motion, as well as the proposed findings of fact and

conclusions of law submitted by his client to this Court previously.

PROCEDURAL BACKGROUND
The Plaintiff commenced this action with the filing of a Summons and Complainton

February 25, 2008. Defendant filed his Answer and Counterclaim on initial Answer and

Counterclaim thereafter. Subsequently, pleadings were afnended by Defendant Heyward’s .

- crossclaims against the County of Charleston, which in turn answered and appeared in this

- ‘action. A series of hearings have been held in this case, including testimonial hearings on



January 19 and 20, 2010, and most reently, on January 14-18, 20_]3. The Court issued its
order on June 30, 2015 and Defendant Heyward’s counsel received written receipt of é copy
of the Final Ordér on July 6, 2015. Defendant Heyward has timely filed this motion.
Because of the extent and volume of testimony over several years, Defchdant\ Heyward begs
leave of Court to supplement the grounds for his Motion herein with information contained

in the final trial transcript of this matter, which Heyward has requested.
APPLICABLE LAW AND ARGUMENT.

I.. RULE 52 MOTION TO ALTER OR AMEND JUDGMENT AND ORDER

As a threshold matter, Defendant Heyward files this Motion out of an abundance of
caution, as it appears that certain matters contained in the Final Order reserve the possibility |
of further findings of fact, cbnclusiqns of law. Defendant requests that the Court supplement
the record, change the findings in the Order, or at a minimum, amend its Order to address
these issues for purposes of appellate review. Defendant may supplement requests for
amendments in their memorandum. The Defendant respectfully requests that the Court
reconsider, alter, and amend the following specific matters contained in the Final Order or
matters of law contained in Defendant’s proposed Order that are not ruled on:

1. The Final Order‘si gned by the Court states that Heyward may receive compensation
or damages (see Paragraph 31) for the “radish patch™ taken from him by operation of
the Order. Ata preﬁ/ious hearing of this case, Thomas Hartnett, expert witness for

-Heyward testified as to the approximate acreage and condemnation value of th\is
property. The Final Order does not refereﬁce or incorporate any findings of fact
regarding this teétimony. The Final Order does not provide a speéiﬁc amount of
compensa.tion or a mechanism for him tb be paid for his daméges. Additionally, the

Final Order sﬁggests, but does not require, Heyward to receive a grant of unused land

located in the 25’ purported dedicated Right of Way shown on the “Exhibit Showing

the Physical Location of Resurrection Road Located on Johns Island, Charleston

2
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County, South Carolina” by George A. Z. Johnson, Jr., Inc., dated Oct. 31. 201 17,
introduced as Exhibits “1”” and “1-A” at the Final Hearing (see conclusory Paragraph
“SIXTH” on p. 22 of the Final Order). Lastly, the Final Order does not expressly call
for the County to deed the property back to Heyward, and it would have no reason for
doing so if the easement was in fact dedicated in 1996. Heyward requests that the
Court alter or amend the judgment to state the procedural mechanism for providing
Heyward relief, the concrete relief if any, he is to receive, and an opportunity to be
heard on updated damages, if monetary damages are to be awarded, given thé age of
the case. Additionally, if compensation is to be given for the acreage to be used,
Heyward requests that the Court rule on whether the compensation must come from
the Plaintiffs or Defendant County of Charleston. Ifit is the former, on information
and belief, there is an error of law as there is no private right of condemnation in
South Carolina. Ifit is the latter, Heyward’s rights under the Takings Clause of the
United States Constitution are invoked, and he is entitled to due procéss and a formal
condemnation hearing. The Court raised the Constitutional issue of an exaction or
“stealth taking” without compensation sua sponte at one or more hearings in this
case. Heyward believes that the relief proposed in the Final Order would constitutea
stealth taking from Heyward by the County. "(T)he Fi.ﬂh Amendment is violated
when land use regulation 'does not substantially advance legitimate state interests or

denies an owner economically viable use of his land.' " Sea Cabins v. City of North

Myrtle Beach 548 S.E.2d 595 (S.C. 2001) at 601 citing Lucas v. South Carolina
Coastal Council, 505 U.S. 1003, 1016, 112 S.Ct. 2886, 120 L.Ed.2d 798 (1992).

Heyward filed a statutorily-compliant action for abandonment of a public road

pursuant to 8.C. Code Ann. Section § 57-9-10. While the Final Order discusses the

unique nature of Charleston County Community roads, the Order does not expressly
address Heyward’s legal right to statutory abandonment based on the fact that he filed
such an action, perfected service, and at least in its pleadings, the County acquiesced
to this relief.” At the last hearing of the case, counsel for- Johnson and counsel for

Charleston County attempted to amend the pleadings and over the objection of

3
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Heﬁard, reverse their position of acquiescence on abandonment of the easement,
Heyward had no notice that the County would attempt to amend its pleadings;
moreover the County did not, in fact, amend its pleadings, and therefore the issue
should not have been tried or considered over Heyward’s objection. Issues notraised
in the pieadings cannot be a basis for relief at trial where not tried by the implied

consent of the parties. Dunbar v. Carlson, 533 S.E.2d 913, 341 S.C. 261 (S.C.App.

2000). ‘Heyward desires to alter or amend the judgment in such a manner as to
correct this mistake as Heyward believes this attempt to amend the pleadings and try
the issues was improper and should not have been incorporated into any findings of
fact or conclusions of law. | '

. The remedies provided to all parties by the Court are in some respects ambiguous.
Plaintiff contends the Resurrection Road dirt travel way is a public road. While the
Final- Order requires or suggests that a 25’ road be created by merger of the existing
Resurrection Road.path and the 25’ dedicated Right of Way, the Order does not
establish who shall bear the cost and/or burden of improving the road in the future
" beyond creation of the initial survey. While the Order states that legal 25° access is
to be provided by the servient tenement, the Order does not state whether practical
(real) access must be given by Heyward, and if so, who bears the costs for road .
imprdvement, now or in the future. As was demonstrated to the Court through ample
testimony, the areas outsidg of the Resurrection Road Qin path contain grand‘ trees
and swamp. The actual road bed narrows to 12-14 feet in some areas. Presumably
costs of improvement of the road have prevented Charleston County or anyone else
from improving the road in the past. If the Order is intended to have the
ameliorative effect of giving 25° legal access that is not intended to be converte& into
actual access or use, the Order should so state plainly. The Order also does not
indicate what responsibility, if any, the County has for making such improvements or
paying for the costs of the same. It is inequitable that Heyward should bear such
costs, because he is alleged to have dedicated land to the County, which they are

alleged to have accepted, yet presumably as the owner of the servient tenement he

4
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will now be burdened, financially and otherwise by any required improvement of the
Resurrection Road travel path by the dominant landowners or the County. Whilethe
Final Order as signed states that Heyward is not being presently burdened, the effect
of this Order 1s to judicially estop him from compl aining or seeking redress when he
is burdened if he 1s compe]ied fo widen the road to 25 as a practical improvement.
. Because the property is identified as a “Community Road” and the Final Order
presently states that the County'laccepted dedication of this property, Heyward must
presume the County is réquired to maintain and improve the proposed new road
'unless the Court expressly states otherwise. Heyward requests that the Court clarify
who has the obligation to maintain the current and propbsed paths.

Heyward contests the contention in the Final Order that the County of Charleston
expressly accepted dedication Qf aright of wayor easement from Mason Heyward, or
that it did so by implication, or that this has been proven to the Court by the standard
required at law. Heyward contends that the Plaintiffs and County did not meet their
burden of proof under applicable law to find dedication of an easement. The mere
fact the County approves a plat (which is all it did in the Craven letter olf 1996, as

opposed to expressly stating it accepted a right of way) does not constitute an

.acceptance of the 'pro'posed public dedication. See S.C.Code Ann. § 6-7-1070(1976).
At trial, James Neal, witness for Charleston County, testiﬁed"that Public Works’
system was intended to bring the roads into the system by unanimous consent of
landowners after residents developed consensus. The _standards introduced into
evidence and testimony indicate that the County would have to seek condemnation of
roads if landowners did not consent, or withdraw the road from County maintenance.
Testimony estab]isﬁed that other roads (Possum Trail and Feldman Road) previously
in the Community Roads system have recently been designated private roads by
consensus of the affected l-ahdéwners, and that others have been designated public.
In spite'o'f County’s allegation that maintenance of the rpads makes them “public”,
testimony demonstrates Charleston County has acquiesced in abandoningroads, orin

the alternative, has allowed landowners to change previously “public” roads into
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“private” roads without going through statutory abandonment processes. Moreover,
County witnesses testi.ﬁed that at least for some portion of time they exf)ressly
abandoned maintenance at the request of unidentified landowners. Heyward seeksa
definitive ruling on whether Resurrection Road (the actual path or the 25 right of
way) is a public or private road and further requests that the Court reject the
contention that there was a dedication of way to.the Coun’ty, express or implied, in
conformity with the County’s Answer which provided that the 25’ Right of Way be
considered abandoned. The Final Order states that the equitable maxim of “equity
regarding as done that which out to have been done”. Problematicélly, the Plaintiffs
Were not parties to Mason Heyward’s agreement with Charleston County, and
assuming arguendo, that there was a dedication, then the County must be obligated to
apply this maxim as well and do what it allegedly agreed to do; be prepared to build
a road in an expressly-dedicated right of way.-
6. 'As a matter of substantive law, the Final Order is contradictory in that it attempts to
. combine an alleged expressly-granted easement with a prescriptive easement, but
thén appears to give the option of returning land dedicated by express easement back
to Heyward. In Paragraph 10 of the Final Order, the Court states “coup(lingj 1t with
the 25 feet that’s there” and those decision are within the equitable powers of this
Court.” While Heyward does not question the plenary equitable powers of the Court,
he requests a ruling on the applicable law allowing “merger” of easements and/or '
dedlcated rights of way. Heyward requests a ruling with a basis in law or statute for
areverse-grant from a govemmental body, other than abandonment, which Heyward
insists he has achieved through proper legal process, and a ruling providing certainty
on the process for getting his land back if this is the cﬁosen remedy of the Court. If
implemented, the F inél Order has the effect of “giving” the County the Resurrectibn
Road travel path which they did not condemn as required by law.

7. Heyward believes that the Final Order improperly expands the scope of an existing

prescriptive easement in direct contradiction to Marlow v. Marlow, 325 S.E.2d 703,

284 S.C. 155(S.C.App. 1984). In Marlow, the Court of Appeals ruled that a future,
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desired use (specifically residential subde?elopment) was beyond the scope of what
the law requires for the granting of an easement of ingress and egress. Heyward
respectfully contends that the law provides where an existing easement provides
necessary ingress and egress, the minimum requirements of equity and the law are -
met, and this is all the law affords the party seeking to use or expand the easement.
Heyward believes this is vital to his case, because presumably he will be burdened
with any practical expansion of the existing Res.ufrection Road travel path.
Heyward believes that the Final Order improperly moves an existing prescriptive
“easement to benefit parties other than the public (the Plaintiffs), and that if actually
dedicated, the 25° right of way could not or should not be moved.- In Goodwin v.
Johnson, (357 S.C. 49,591 S.E.2d 34 (S.C. App. 2003), the South Carolina Court of

Appeals ruled on ihe_novel issue of the relocation of a prescripti‘ve easement or
easement by necessity. Applying the Restatements on Property and Servitudes, as
well as the Maryland case of Hancock v. Henderson, 236 Md. 98, 202 A.2d 599

(1964), the Court allowed the relocation of an easement where, effectivély, the old
road used to access the property had ceased to function as such. The Court ruled that
“in the absence of agreement, the trial court ‘should exercise jurisdiction in locating
an adequate right of way c}jver the servient tenement in a manner so as to permit
ingress and egress of vehiqular traffic, but also'in a manner least burdensome to the
servient tenement.””” Goodwin v. Johnson citing Hancock v. Henderson, 236 Md. 98,

202 A.2d 599 (1964) at 603. (italics added). “A Court using its equity powers may

relocate an easement when the relocation will not “(a) significantly lessen the utility
of the easement, (b) increase the burdens on the owner of the easement in its use and
enjoyment, or (c) frustrate the purpose for which the easement was created”

(Goodwin v. Johnson at p. 38 citing Restatement (Third) of Property: Servitudes

Section 4.8). Heyward showed at trial that the existing Resurrection Road dirt travel
path, which is the undisphted access path used by the dominant tenements on the
road, does not lessen the utility of the road or burden the owners by restricting any

present use. The Order suggests in part that there is a road widening necessary of
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four-and-a-half feet or more. Additionally, the Johnson plat shows areas where as a
practical matter the existing road is only 12-14 feet wide. Respectfully, Heyward
believes that the Court erred in both moving and expanding an existing prescriptive

easement.

Heyward respectfully requests that the Court alter and amend the Final Order; aftera

hearing on the issues raised herein.

TI. RULE 59 MOTION FOR NEW TRIAL

A part.y‘ méy request a new trial in an action on the basis for any of the reasons for
which rehearings have been granted in the Courts of the State of South Carolina. See Rule
59(a). The motion must be made within ten (10) days of receipt of written entry of judgment.
See Rule 5 9(b). Thismotion is therefore timely. The timely following of this Motiontolls
the time limit for filing an appeal. See Rule 59(f). '

Heyward requests a new trial on the basis of the specific objections and requests for

: amendm‘ent recited in Section I, above as to any issue in which there is not a clear factual
record, where additional testimony is necessary and warranted, and where the judgment
should be arﬁended in light of Heyward’s objections and reqhests. Specifically, Heyward
believes that additional testimony by the parties or clarification of statements made by the
parties at trial will either aid the Court in altering its d¢cision or clarify the record for appeal. -

Defendant may supplément requests for amendments in their memorandum.

IIL.RULE 60 MOTION FOR RELIEF FROM JUDGMENT

Rule 60 (b) provides that a judgment may be set aside on the grounds of mistake or
inadvertence. In this case, for the reasons cited in Section I, Heyward believes there have

been inadvertent mistakes in the record which should be corrected through further testimony,
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clarification 6f the record, and the Court’s specific address to the objectionsraised herein and
at trial. If these omission(s) were not intended by the Court, Defendant’s motion to correct
mistake or inadvertence by the Court is proper, and should therefore be granted to conform

with the record in the case.

Defendant may supplement requests for amendments in their memorandum.
CONCLUSION

For the foregoing reasons and arguments, Defendant respectfully requests that the
parties be granted a new trial, and/or that the judgment be amended, and/or that the Final
Order be amended pursuant to Rule 60 correct the mistakes therein. Heyward requests a

hearing on which he may be heard on all the issues recited herein.

Respectfully Submitted,

MCDOWELL LAW OFF ICES

Charlgston S¢E, 29401
Telepho 43) 723-5152
Fax: (843) 577-4570

Attorney for Defendant

‘Charleston, South Carolina’
July 15, 2015
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CERTIFICATE OF SERVICE

1 hereby certify that a true and correct copy of DEFENDANT HEYWARD’S
MOTION FOR RULE 52, 59, and 60 RELIEF in this métter was served on July 15, 2015,

to:

VIA HAND DELIVERY

‘Hon. Mikell Scarborough =
Master-in-Equity for Charleston County _ o = 3
100 Broad St., Charleston SC 29401 | L oec e .
' o~
Marvin Oberman ég/‘ d\
Oberman & Oberman, , 2%) i‘%
104 Church Street, ' : 2% £
Charleston, South Carolina 29401 , 73\% <
. ¢ o
VIA FIRST CLASS US MAIL \

John B. Williams, Esquire
Williams & Hulst, LLC
Attorneys at Law

209 East Main Street
Moncks Corner, SC 29461

Bemnard E. Ferrara, Jr., Esquire
Deputy County Attorney
County of Charleston

4045 Bridge View Drive

North Charleston, SC 29405 -

JameX Arthugfiattell, Jr. -
Parale :4:.‘ \)/ ol 'Kpla\\/U““‘
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McDowell Law Offices

Attorneys at Law
36 Broad St.
Charleston, SC 29401
(843) 723-5152
(843) 577-4570 fax

04\6 15,3615
Jupe3;7010

VIA FIRST-CLASS MAIL
Hon. Mikell R. Scarborough
.Master-In-Equity for Charleston County
100 Broad Street
Charleston, SC 29401

Re:  Johnson v. Heyward, CA No. 2008-CP-10-1054

Dear Judge Scarborough,

Enclosed herewith please find a Motion for New Trial, Motion to Alter and
Amend, and Motion for Rule 60 relief, responsive to the Court's Order of June 30,
2015. This Order was received by our office on June 6, 2015, and so we are filing

within the required ten (10) days.

Cc: Marvin Oberman, Esq.
Jack Williams, Esq.
County of Charleston ¢/ o Bernard Ferrarra, Esq.
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IN THE COURT OF COMMON PLEA
NINTH JUDICIAL CIRCUIT '
CASE NO.: 08-CP-10-1054

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

i

FRANCIS O. JOHNSON,

Plaintiff,
VS. "MOTION INFORMATION
, AND COVER SHEET
MASON C. HEYWARD, et al. ’
_ Defendant.
)
Plaintiff's Attorney: Defendant’s Attorney:
Marvin Oberman John Edward Robinson
Address: 104 Church St, Charleston, SC Address: 36 Broad St. Charleston; SC 29401
29401phone: 843-577-7010 fax: 843-722- phone: 843-723-5251 fax: 843-577-4570e-mail:
7359e-mail: obermanlaw@pbellsouth.net gsimms@chariestonlawoffice.com

0O MOTION HEARING REQUESTED (attach written motion and complete SECTIONS | and )]
O FORM MOTION, NO HEARING REQUESTED (complete SECTIONS #f and i) '
00 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS Il and 11l)

SECTION I; Hearing Information

Nature of Motion: Rule 52, 29, and 60 Motion br New Trial, Amendment of Order or Ot