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concise form the answers 1o each applicable question. 1f necessary, applicant may furnish his answerto s

particular question an the reverse side of the page or on an additional page. Apphcam shall make tlear 1p
which question any such conlinued answer refers

Since every application must be sworn under oath, any false statement of a material fact therein

may serve as the basis af prosecution and conviction for perjury.  Applicants shou!d therefore, exercise
care to assure that all answers ara true and correct.

ifthe apphcanon is taken in forma pauperis, it shall include an affidavit (anached al the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and

costs of the proceedings. When the application is completed, the ariginal shall be mailed ta the Clerk .of
Court for tha County in which the applicani was convicled,
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
} FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG )
Kenneth Lee Brown, ) Case No.: 2015-CP-42-2548
)
Applicant, )
)
v, } RETURN AND MOTION TO DISMISS
)
State of South Carolina, )
)
Respondent. )
)

Respondent, in making its Return to the application {or post-conviction relief (*PCR”)
filed by Kenneth Lee Brown (“Applicant™) on June 10, 2015, would respectfully show this
Court:

1.

Applicant is currently confined in the Federal Bureau of Prisons for unrelated
convictions. Applicant was indicted at the January 1983 term of the Spartanburg County Grand
Jury for the crimes of armed robbery and assault and battery with intent to kill (1983-GS-42-
0006); attempled armed robbery (1983-GS-42-0010); three counts of burglary and larceny
(1983-GS-42-0019, -0021, and -0031 Counts 1 and 2); burglary (1983-GS-42-0020); burglary,
armed robbery, and criminal sexual conduct, first degree {1983-GS-42-0030, Counts 1, 2, and 3).
Michael Rudasill, Esquire represented Applicant. On January 28, 1983, Applicant pleaded guilty
beforc the Honorable Paul M. Moore. Judge Moore sentenced Applicant to five consecutive
terms of life imprisonment, in addition to consecutive terms of 20 years for atten‘gp{ed Ez_ined
robbery and 10 years for armed robbery and assault and battery with intent to kill. A:pphcam did

not appeal. -

Page 1 of 6
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First PCR Application
Applicant subsequently filed an application for post-conviction relief on October 31,
19835, alleging his continued confinement was unlawful for the following reasons:
1. Ineffective assistance of trial counsel;
2. Involuntary guilty plea; and
3. “Sentencing judge did not comply with Rule 11 of Federal Rules of Criminal
Procedure.”
Respondent made its Retum on May 9, 1986. An evidentiary hearing was convened on
May 23, 1986. Petitioner was present and represented by Charles Sanders, Esquire. The
tHonorable Thomas J. Hughston, Jr., denied and dismissed the application by Order dated July 2,
1986. Petitioner did not appeal the denial of his application.
Second PCR Application
Applicant filed a second PCR application on October 31, 1985, alleging he was being
held in custody unlawfully for the following reasons:
1. Ineffective assistance of post-conviction relief counsel.
Respondent made its Return and Motion to Dismiss on March 1, 1989. On October 27, 1989, the
Honorable E.C. Burnette, I1I, issued a Conditional Order of Dismissal, and then a Final Order on
January 26, 1990 dismissing the matter with prejudice. Applicant did not appeal the denial of his
second PCR application.
State Habeas Petition: 2001-CP-42-0398
Applicant filed a state petition for writ of habeas corpus in circuit court on February 9,
2001, alleging he was being held in custody unlawfully for the following reasons:
1. “Tral judge was affirmatively misinformed by the Circuit Solicitor and mislefi into
bellevmg that he was required by law to impose life sentences on [Apphcant] ;
“Trial judge imposed sentence out of prejudice and corrupt motive.” R

Ineffective assistance of trial counsel; and . A,-\
Entitled to a review conceming a belated appeal under White v. State,

..‘....
,
<

Sl NS

[

)
)

£ !

Page 2 of 6 -



Respondent made its Return and Motion to Dismiss on or about February 21, 2003. An
evidentiary hearing into the matter was convened on April 10, 2003. At the hearing, Respondent
made a motion to dismiss the application because there is no habeas corpus relief in the circuit
court and cven if the petition were to be construed as a PCR application, it would have been
successive and time barred. In an Order dated Junc 5, 2003, the Honorable J. Derham Cole
issued a Final Order dismissing the matter with prejudice. Applicant did not appeal.
Current Application

In his current application, Applicant alleges he is being held unlawfully for the following

reasons:

1. “New law says anyone who was 17 ycars of age and sentenced to lifc
imprisonment is unconstitutional. U.S. Supreme Court.”
a. “Petitioner was 17 years old when crime was committed and when he was
put in jail. {Applicant] didn’t turn 18 until January 07, 1983.”

Attached to and incorporated herein are the Spartanburg County Clerk of Court records
regarding the subject convictions, the records of Applicant's State Habeas application, ' the PCR

application, and the return. Respondent reserves the right 1o amend this Return upon receipt of

relevant information.

I

Respondent submits the allegation related to Miller v. Alabama,  US. __:13%8.C1.
R

2455 (2012) must be dismissed. On November 12, 2014, the South Carclina Supreme Court held

sentences of life without the possibility of parole that were imposed on juveniles violated the

Eighth Amendment under Miller and that those individuals are entitled to resentencing pursuant

10 the United States Constitution. Aiken v. Bvars, 410 S.C. 534, 765 S.E.2d 572 (2014). The

! Respondent’s records of Applicant's first and second PCR actions have been destroyed pursuant to agency
retention policy and in compliance with the mandates of $.C. Code Ann. §§ 30-1-10 to 180, and S.C. Code of Regs.
R.12-321.

Page 3 of 6

17
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South Carolina Supreme Court specifically ordered “any individual affected by our holding may

file a motior for resentencing within one year from the filing of this opinion in the court of

general sessions where he or she was originally sentenced.” 1d. at 545, 765 S.E.2d at 578

(emphasis added). As such, any challenges under Miller are not properly heard in a PCR action
and this allegation must be summarily dismissed.
[I.

To the extent the Applicant raises any allegations apart from those raised pursuant to

Miller v, Alabama, this Court should also summarily dismiss the current application because it is

successive to the Applicant’s previous PCR applications. Successive applications for PCR are
disfavored. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980). S.C. Code Ann. § 17-27-90
(1985) states:

All grounds for relict available to an applicant under this chapter
must be raised in his original, supplemental, or amended
application. Any ground finally adjudicated or not so raised, or
knowingly, voluntarily and intelligently waived in the proceeding =~
that resulted in the conviction or sentence, or in any other :
proceeding the applicant has taken 1o secure relief, may not be the :
basis for a subsequent application, unless the court finds a ground ;.. .|

for relief asserted which, for sufficient reason, was not asserted or = '+ 1V
was inadequately raised in the original, supplemental, or amended ..+ -
application. ; -

Under this statute, successive PCR applications are forbidden unless the A;;p'licaﬁg can
point to a "sufficient reason" why new grounds for relicf were not raised or were not properly
raised in previous applications. Aice v, State, 305 S.C. 448, 409 S.E.2d 392 (1991). Any ncw
ground raised in a subsequent application is limited to those grounds that “could not have been
raised . . . in the previous application.” Id. at 450, 409 S.E.2d at 394. If the Applicant could have

raised thesc allegations in a previous application, then the Applicant may not raise those grounds

Pagc 4 of 6



19

in successive applications. Id. The Applicant bears the burden of showing that the allegations
could not have been raised previously. Land, 274 S.C. at 246, 262 S.E.2d at 737.

With the exception of the Miller v. Alabama claim, the Applicant could have raised any

new grounds for relief in his prior PCR applications. The Applicant has failed to present any
reasons why he could not have raised such allegations in his previous PCR application.
Accordingly, to the extent the Applicant raised any additional issues in his application,
Respondent moves for a summary dismissal of the application as successive.,

IV,

Furthermore, to the extent Applicant raiscs any issues aside from the Miller v. Alabama

claim, Respondent submits this Application for Post-Conviction Relief should also be summarily
dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction

Procedure Act (“the PCR Act”). S.C. Code Ann, §17-27-10 to -160. Subsection _12-27:1%5(21)

LY

provides: ¢
An application for relief filed pursuant to this chapter must be filed ~
within one year after the entry of a judgment of conviction or -. o
within one year after the sending of the remittitur to the lower > =-
court from an appeal or the filing of the final decision upon an . ‘:
appeal, whichever is later. - o

The South Carolina Supremc Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. Pcloquin y. State, 321 8.C. 468, 469 §.E.2d 606 (1996).

Applicant pleaded guilty to the offenses he challenges in this Application on January 28, 1983.
This Application was filed on June 10, 2015, well beyond the expiration of the statutory filing
period.

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consol. Sch. Dist. of Aiken, 315 S.C. 487, 445 S.E.2d 638 {(1994).

Page S of 6
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Additionally, § 17-27-70(c) authorizes the Court to “grant a motion by either party for summary
disposition of {an] application when it appears from the pleadings . . . that there is no genuine
issue of material fact and the moving party is entitled to judgment as a matter of law.”
Therefore, to the extent the Applicant raised claims in his current application a§idc from his

allegations pursuant to Miller v. Alabama, the Respondent asks this Court to summarily dismiss

this PCR application for failure to file within the time mandated by the PCR Act.
V.
Fach and every allegation contained within the application not expressly admitted,
qualitied or explainéd herein is denied.
VI
WHEREFORE, Respondent moves to summarily dismiss the application as because it is

successive, time-barred, and not properly before the Court of Common Pleas.

/
o

Respectfully submitted, L=
ALAN WILSON Y
Attorney General N

o
JOHN W.McINTOSH = =
Chief Deputy Attorney Genezal &2

U

JOHANNA VALENZUELA
Senior Assistant Deputy Attorney General

JOHNNY E. JAMES JR.
Staff Attorney

P.O. Box 11549

Cglumbia, SOUB arolina
DJ‘. / —2016
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL CIRCUIT
)
Kenneth Lee Brown, ) Case No. 2015-CP-42-2548
)
Applicant, )
) FINAL ORDER OF DISMISSAL
V. )
)
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed June 10, 2015. The Respondent made its return on September 19, 201.6, requesting
the application the application be summarily dismissed based upon the expiration of the statute
of limitations, the presumption against successive applications, and because Applicant's claim is
not properly before the Court of Common Pleas pursuant to the ruling in Aiken v. Byars, 410
8.C. 534,765 S.E.2d 572 (2014).

Pursuant to this request, and after reviewing the pleadings in this matter and all of the
records attached thereto, this Court issued a Conditional Order of Dismissal signed September
23, 2016, and filed September 23, 2016, provisionally denying and dismissing this action, while
giving the Applicant twenty (20) days from the date of service of said Order in which to show
why the dismissal should not become final. Attached to this Final Order and incorporated herein

- &

by reference is an Affidavit of Service dated October 26, 2016, serving the abov'gmeI}:f;?nefd_j

s

i

< () .
Conditional Order of Dismissal on the Applicant. E, Pt
In a document captioned “Requesting Order to Grant Resentencing” aL:{ fited on
LM
November 9, 2016, Applicant argues that he is entitled to “resentencing due to new {aw th'gtD was

made retroactive by the United States Supreme Court.”

P I R
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In a document captioned “Motion Granting Resentencing” that was not filed with the

clerk’s office, Applicant argues that he is entitled to a resentencing hearing because his PCR
application is not time barred due to Aiken.

This Court has reviewed the Applicant’s response to the Conditional Order of Dismissal
in its entirety, in conjunction with the original pleadings, and finds a sufﬁcient- reason has not
been shown why the Conditional Order of Dismissal should not become final.

This Court notes the Applicant was convicted and sentenced on January 28, 1983. As this
action was filed on June 10, 2015, it was clearly filed outside the eXpiration of the statute of
limitations. See S.C. Code Ann.. § 17-2745(a) (Supp.2003). This is the Applicant’s third

application for post-conviction relief. This Court notes successive PCR applications are
disfavored. See Land v. State, 274 S.C. 243, 246, 262 S.E.2d 735, 737 (1980). This Court finds

the Applicant had the opportunity to litigate all issues related to his case at the evidentiary

hearing for his first PCR application on May 23, 1986. See Odom v. State, 337 S.C. 256, 261

523 S.E.2d 753, 755 (1999). (“[A]n Applicant is entitled to a full adjudication on the merits of
the original petition, or ‘one bite at the apple.’”).

[Remainder of page left intentionally blank])
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IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s

Conditional Order of Dismissal, the Application for post-conviction relief is hereby denied and
dismissed with prejudice.

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal

within thirty (30) days of the service of this Order to secure appellate review. See Rule 203,

SCACR. Applicant’s attention is directed to Rule 243, SCACR., for the procedures following the
filing and service of the notice of appeal.

AND IT IS SO ORDERED this 364

2016.

/‘ '\\_

Chief Administrative Jugée
éventh Judicial Circuit Court

Q ;‘ XA ig;\iy% , South Carolina.
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The Supreme Court of South Carolina

DANIEL E, SHEAROUSE POST OFFICE BOX 11330

CLERK OF COURT COLUMBIA, SOUTH CAROLINA
' 20211
BRENDA F. SHEALY 1231 GERVAIS STREET
CHIEF DEPUTY CLERK COLUMBIA, SOUTH CAROLINA 29201

TELEPHONE: (803) 734-1080
FAX: (803) 734-1499
www.sccouris.org

June 6, 2017

Mr. Kenneth Lee Brown 56822-004
Federal Correctional Complex USP #1
P.O. Box 1033 |
Coleman FL 33521

Re: Kenneth L. Brown v. State

Appellate Case No. 2017-001193
Lower Court Case

Dear Mr. Brown:

Since the order of the circuit court determined that this action is barred as being
successive and as being untimely under the statute of limitations, Rule 243(c) of
the South Carolina Appellate Court Rules requires you to provide a written
explanation as to why this determination was improper. This explanation must
contain sufficient facts, argument and citation to legal authority to show that there
is-an arguable basis for asserting that the determination by the lower court was
improper. The failure to make a sufficient showing may result in the dismissal of
this matter.

Please provide the explanation required by Rule 243(c) within twenty (20) days of



the date of this letter. I have enclosed a copy of Rule 243 for your convenience.

Very truly yours,

= —

CLERK

Enclosure

cc: Alicia A. Olive, Esquire
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The %upteme Court of South Carolina

Kenneth Lee Brown, Petitioner,

V.

State of South Carolina, Respondent.

Appellate Case No. 2017-001193

ORDER

In the explanation required by Rule 243(c) of South Carolina Appellate Court

Rules (SCACR), petitioner has failed to show that there is an arguable basis for
asserting that the determination by the lower court was improper. Accordingly,
this matter is dismissed. The remittitur will be sent as provided by Rule 221(b),

SCACR.
Wz&/@\ C.J.

FOR T OURT

Columbia, South Carolina
‘August 18, 2017

cc:
Valerie Garcia Giovanoli, Esquire
Kenneth Lee Brown 56822-004



The Supreme Court of South Carolina

DANIEL E. SHEARQUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA
28211
BRENDA F. SHEALY 1231 GERVAIS STREET
CHIEF DEPUTY CLERK COLUMBIA, SOUTH CAROLINA 29201

TELEPHONE: (803) 734-1080
FAX: (803) 734-1499
www.sccourts.org

September 06, 2017

The Honorable M. Hope Blackley
- PO Box 3483
Spartanburg SC 29304-3483

REMITTITUR
Re: Kenneth L. Brown v. State
Lower Court Case No. 2015CP4202548
Appellate Case No. 2017-001193

Dear Clerk of Court:
The above referenced matter is hereby remitted to the lower court or tribunal. A

copy of the judgment of this Court is enclosed.

Very truly yours,

CLERK
cc:

Valerie Garcia Giovanoli, Esquire
Kenneth LLee Brown 56822-004
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The Supreme Court of South Carolina

DANIEL E. SHEAROUSE ' POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA
29211
BRENDA F. SHEALY 1231 GERVAIS STREET
CHIEF DEPUTY CLERK . COLUMBIA, SOUTH CAROLINA 29201

TELEPHONE: (803) 734-1080
FAX: (803) 734-1499
www.sccourts.org

September 25, 2017 -

Mr. Kenneth Lee Brown 56822-004
Federal Correctional Complex USP #1
P.O. Box 1033

Coleman, FL 33521

Re:  Kenneth L. Brown v. State
Appellate Case No. 2017-001193

Dear Mr. Brown:

This responds to your petition for rehearing dated September 18, 2017. No action
will be taken on this petition for two reasons. ~

First, since the order denying the petition for a writ of certiorari was filed on
August 18, 2017, any petition for rehearing had to actually be received by this
Court on or before September 4, 2017. Rule 221 of the South Carolina Appellate
Court Rules. Therefore, your petition for rehearing is untimely.

'Second, when no timely petition for rehearing was received, the remittitur was sent
to the circuit court on September 6, 2017. The sending of the remittitur ended
appellate jurisdiction over this case. Wisev. S.C. Dept. of Corr., 372 S.C. 173, 642
S.E.2d 551 (2007)

Very truly yours,

=

CLERK
cc:  Alicia A. Olive, Esquire
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2017-08-24-01
The Supreme Court of South Caroling

Kenneth Lee Brown, Petitioner,

V.

State of South Carolina, Respondent.

Spartanburg County

Docket Nos.:  1983-GS-42-00006
1983-GS-42-00010
1983-GS-42-00019; 00021; 00031
1983-GS-42-00020
1983-GS-42-00030

ORDER

By order dated August 18, 2017, the Supreme Court dismissed Kenneth Lee Brown's notice of appeal from
a decision dismissing Mr. Brown's third application for post-conviction relief. However, because Mr. Brown
sought, by way of that application, a resentencing hearing pursuant to Aiken v. Byars, 410 S.C. 534, 765
-S.E.2d 572 (2014), and the application was filed within one year of the date of the Supreme Court's order
of July 23, 2015, lifting the stay of the decision in Aiken, the application is considered a timely motion for a
resentencing hearing. Now, therefore, pursuant to SC CONST. Art. V, § 4,

IT IS HEREBY ORDERED that the Honorable R. Keith Kelly be vested with exclusive jurisdiction over the
Petitioner's Motion for Resentencing in the above-captioned matter.

Judge Kelly shall at all times be vested with concurrent jurisdiction in all circuits of the state to dispose of
matters relating to this case, and shall decide all matters pertaining to the Petitioner's Motion, and shall
retain jurisdiction over this matter regardless of where he may be assigned to hold court, and may
schedule such hearings as may be necessary at any time without regard as to whether there is a term of
court scheduled.

If necessary, to resolve issues related to the appointment of counsel, a hearing shall be conducted within
thirty (30) days of this order.

Within sixty (60) days of the date of this order, Judge Kelly shall issue a scheduling order setting forth the
schedule that shali be followed in this matter, including the date of the hearing on the merits. The
scheduling order may be amended as necessary.

s/Donald W. Beatty.
Donald W. Beatty
Chief Justice

August 24, 2017
Columbia, South Carolina

https://www.sccourts.org/courtOrders/displayOrder.cfm?orderNo=2017-08-24-01

17
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG
The State,

v.

Kenneth Lee Brown,

Defendant.

-

\J\JVUV\J\JV}—V’V‘-—"

TO: THE DEFENDANT, KENNETH LEE BROWN:

IN THE COURT OF GENERAL SESSIONS
FOR THE SEVENTH JUDICIAL CIRCUIT

RETURN TO DEFENDANT’S MOTION
FOR RESENTENCING

ra
e
.

Indictment No.: 1983-GS-42-0006, 00107
0019, 0020, 0021, 0030, and 0031 -4

-

gy b

" The State, by way of Return to Defendant’s Motion for Resentencing, would submi'é'th
following in sesponse to Defendant’s Motion as well as to fully develop the record oFthe
proceedings in this case, should there be an appeal from this matter:

1. The Defendant received the following sentences on each charge: on his Burglary First
(1st) Charge (Ind. No.: 83-GS-42-0019), the Defendant received a Life Sentence with

parole consecutive; on his Burglary First (1*') Charge (Ind. No.: 83-GS-42-0021), the

Defendant received a Life Sentence with parole; on his Burglary First (1) Degree
charge (Ind. No.: 83-GS-42-0030), the Defendant received a Life Seatence with
parole; on his Burglary First (1st) Degree charge (Ind. No.: 83-GS-42-0031), on his
Attempted Armed Robbery (Ind. No.: 83-GS-42-10),the Defendant received a twenty
(20) year with parole consecutive; and on his Receiving Stolen Goods charge (Ind.
No.: 83-GS-42-0006), the Defendant received a ten (10) year with parole consecutive
sentence from the Honorable Paul Moore in Spartanburg County General Sessions
Court. The defendant received parole on these charges on May 1, 2002. The South
Carolina Supreme Coust dismissed the defendant’s notice of appeal from a decision
dismissing the defendant’s third application for post-conviction relief (PCR). The
South Carolina Supreme Cowurt ruled that because the defendant sought, by way of
that application, a resentencing hearing pursuant to Aiken v. Byars, 410 S.C. 534, 765
S.E.2d 572 (2014), and the application was filed within one year of the date of the
Supreme Court’s order of July 23, 2015, lifting the stay of the decision in Aiken,

because the application is considered a timely motion for a resentencing hearing.

Please see attachment #1,

!\J

The State would move into the record all of the testimony, evidence, and exhibits that

were made part of the plea of this case. The State would also move any statements

made in the sentencing of the Defendant into the record of the Motion. The State

would move all appeals, response to the appeals, and all rulings into the record. The

State would also move the criminal record of the Defendant into the record for this

motion as well as any disciplinary actions taken against the defendant while in

1




custody of the South Carolina Department of Corrections and the United States
Federal Penitentiary System. The defendant is presently in Federal Custody at the
United States Penitentiary Coleman I in Wildwood, Florida with a release date of
February 10, 2058. Please see attachment #2- the NCIC of the Defendant and
attachment #3- the South Carolina Public Sex Offender Registry. It appears that the
defendant has already been released on parols on all of his state charges on May 1,
2002 and reoffended in Florida and was charged and convicted of his current Federal

" charges. The State will also produce additional evidence involving these events in the
full resentencing hearing if needed. The State will reserve the right to present further
evidence if needed.

3. The State would submit the Defendant is not entitled to a Motion for Resentencing
because the Life sentence the Defendant received for his Murder conviction is parole
eligible. Under South Carolina law in 1983, a Life sentence for Burglary First (1%
Degree is parole eligible after serving ten (10) years of the sentence. The law for
Murder was changed in 1996 when the “Truth in Sentencing” bill was enacted and a
Life sentence since July 1, 1996 is actually a Life sentence without parole. Under
Aiken v. Byars, 410 S.C, 534, 764 5.E.2d 572 (2014), our South Carolina Supreme
Court determined that Miller v. Alabama, 132 S.Ct. 2455 (2012) appilied retroactivity
in South Carolina as stated in the Defendant’s Motion for Resentencing. However, it
only applied to all Life without parole sentences. The Defendant’s sentence for the
Burglary First (1) Degree in 1983 is for Life with parole, and therefore, Aiken or
Miller should not apply to this case. This defendant has also received parole
concerning these charges in 2002.

4. The State would argue and move on behalf of the State of South Carolina that the
action should be dismissed because Aiken and/or Miller should not apply to this case.

The State would respectfully ask the Court to deny the Defendant’s Motion for
Resentencing in this case and/or dismiss this action.

T Kt

B arnette
Sglieftor
venth Judicial Circuit ,
October 3, 2017 -
Spartanburg, South Carolina o
4\‘- (I:D
b5
@
N
[y
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A'I'TAQH MENT \

The Supreme Court of South Cavoling

Kenneth Lee Brown, Petitioner,

State of South Carolina, Respondent.
Spartanburg County
Docket Nos.: 1883-GS-42-00006
1983-G$S-42-00010
1983-GS-42-00018; 00021; 00031

1083-GS-42-00020
1983-GS-42-00030

ORDER

By order dated August 18, 2017, the Supreme Court dismissed Kenneth
Lee Brown's notice of appeal from a decision dismissing Mr. Brown's third application for
post-conviction relief. However, because Mr. Brown sought, by way of that application, a
resentencing hearing pursuant to Aiken v. Byars, 410 8.C. 534, 765 8.E.2d 572 (2014),
and the application was filed within one year of the date of the Supreme Court's order of
July 23, 2015, fifting the stay of the decision in Aiken, the application is considersd a
timely motion for a resentencing heasing. Now, therefore, pursuant to SC CONST, Art.
V.§4,
IT IS HEREBY ORDERED that the Honorabie R. Keith Kelly be vested with
exclusive jurisdiction over the Petitioner's Motion for Resentencing in the above-

captioned matter.



Judge Kally shall at all imes be vested with concurrent jurisdiction in ali circuits of
the state 1o dispose of matters relating to this case, and shall decide all matters pertaining
to the Petitioner's Motion, and shall retain jurisdiction over this matter regardless of where
he may be assigned to hold court, and may schedule such hearings as may be necessary
at any time without regard as to whether there is a term of court scheduled.

If necessary, to resolve issues related to the appointment of counsel, a hearing
shall be conducted within thisty (30) days of this order. Within sixty (60) days of the date
of this order, Judge Kelly shall issue a scheduling order setting forth the schedule that
shall be followed in this matter, Including the date of the hearing on the merits. The

scheduling order may be amended as necessary.

Mﬂ/
g ﬁ
Donald W. Beatty ‘B
Chiet Justice

h
August d , 2017
Columbia, South Carolina
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Print LEMS. Web Message ICHS 003F817EDB from SCCH
' Nrracsment &

ICHS 003F81 7EDB from SCCH

SPTSL410
.ICHS.003F817EDR.SCCH. 20170919 14:20:31

TO: SPTSL410-9241 20170919 14:20:31 QO03FS17EDB
FROM: SCCH-8486619 20170919 14:15:25

ICHS/QH INQUIRY OF SCLED CCH FILES USING:
ATN-BARNETTE, BARRY
ORI~-SC042015A PUR~C

NAM-BROWN, XENNETH iEE

SEX~-M RAC-B DOB

DATE~09/19/2017 TIME-14:15 PAGE-C1 OF 02
QREI-SC042015A

SCLED IDENT RESPONSE TO LCHS/QH INQUIRY
THIS RESPONSE CONTAINS POSSIBLE HITS ONLY AND DOES NOT IMPLY A POSITIVE

MATCH WITH THE INDIVIDUAL IN QUESTION

NAME-BROWN, KENNETH SEX-M RACE-B
HEIGHT-508 WEYGHT-150 EYES—~BRQ HAIR-BLK SKIN-DRK BORN-GA
FPC: HENRY- M32W MM NCIC-PMDMPMPMPOPMPMPMPMPT

M3zw MM
SID-SC01079272 FBI-434309XA6

PHOTOGRAPH AVAILABLE
1-FINGERPRINT IMAGES ON THIS SUBJECT ARE STORED ON SCAFIS
DATE RECCRD ENTERED--09/16/1996 DATE OF LAST UPDATE--04/03/2007

ALIAS NAMES-~-BROWN, KENNTH BROWN, PATRICK AMOS

MARKS, ETC-TAT CHEST TAT UL ARM SC UL ARM TAT LF ARM

50C SEC NUMBERS
SCLED CJIS RECORD INDICATES SUBJECT HAS OUT-OF-STATE ARREST INFORMATION

e A ———— - Y oy = O B P P b b S S A R S b WP AS B e E G M e Gt A 0 Y P G D e i B T e e O D G A N

INDIVIDUAL PROHIBITED FROM POSSESSING OR ACQUIRING FIREARM OR AMMUNITION
PURSUANT TO FEDERAL GUN CONTROL ACT OF 1968

INFORMATION SUBMITTED TC SLED CCH INDICATES THIS IMDIVIDUAL HAS BEEN
CONVICTED OF A FELONY ACCORDING TO THE SOUTH CARQLINA CODE OF LAWS.
THEREFORE, THIS PERSON IS INELIGIBLE TO SHIE, TRANSPORT, OR RECEIVE ANY
FIREARM COR AMMONITION AFFECTED BY INTERSTATE OR FOREIGN COMMERCE, AS
DEFINED BY THE GUN CONTROL ACT OF 1968 (l18.USC 922(G)).

** END OF IDENT **

NAME-BROWN, KENNY LEE SEX-M RACE-B

HEIGHT-508 WEIGHT-180 EYES—BRO HAIR-BLK SKIN- BORN-SC

FPC: HENRY~19 L 1 U 000 16 NCIC-19121414161413151610
M 11U 000

SID-SC00361657 FBI- 677700X2

PHOTOGRAPH AVAILABLE

1-FINGERPRINT IMAGES ON THIS SUBJECT ARE STORED ON SCAFIS

Page 1 of 2

http:/710.1.2,28/Aems/default.asp?Category=CriminalHistory-1l1& Service=PrMsg &MRpt=... 9/19/2017




Print LEMS. Web Message ICHS 003F817EDB from SCCH | Page 2 02

DATE RECORD ENTERED--04/06/1982 DATE OF LAST UPDATE--07/09/2003

ALIAS NAMES-BROWN, KENNETH LEE BROWN, KENNY

sIrtH pareEs- NG

SCLED CJ1S RECORD INPICATES SUBJECT HAS OUT-OF-STATE ARREST INFORMATION

>>> wwd NOTICE AR €44
>SUBJECT OF RECORD IS A REGISTERED SEXUAL OFFENDER<

“* END OF IDENT **

(MORE PAGES TO FOLLOW)

hitp://10.1.2.28/lems/default asp?Category=CriminalHistory-1I [&Service=PrMsg&MRpt=... 9/19/2017
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"Ptint LEMS, Web Message CR 0AC5092932 from NLETSWS

TO A CRIME OF VIOLENCE 2 COUNTS
Severlty Unknown

— S B P - B D B At = T el o e ok Y e T et o VD v S N A - G P b e G A —

Court Disposition (Cycle 2}
Court Case Numbar
Court Agency
Charge 1
Charge Literal 18:2113%A}& (D) ARMED BANK ROBBERY 2 COUNTS

Charge Description Charge Severicy:Unknown
Disposition ( ; 746 M/5 Y SRT)

(2 REAARAL L FAEAER N2 Y X X INDEx OF AGENCIES (AL E SRR AR R AL R RS
Agency USM; 8CUSM0100;

Agency US PEN=-BIG SANDY; KYO80017C;

* % * END OF RECORD *» * =*

Triple I Status: Multi-state

Page 3 of 3

http://10.1 .2.28/lcms/default.asp?Catcgory=CriminalHistory-III&Service=PrM'sg&MRpt=... 9/19/2017




55

South Carolina Public Sex Offender Registry Page 1 of 2
" | ARRMENT 3
Gecgraphi¢ Search| Name SearchJ Community FAQs J Rescurces Contact Us ‘
Notificatlons
@ Return to Search Results £ Back to Search Form 6 Submit 8 Tip
@ Ask A Question

BROWN, KENNETH LEE
Main Other Addresses Scars Marks Tatioos Vehicle Information

[

Name: .
FirstName:  KENNETH
Middle Name: LEE

Last Name: BROWN

fAliases:
No records found.

(Gender/Race/DOB:
Gender; M a [e -
Race: Black

Picturs Dats:
1/1/1500 cate of it [

H ‘erimary Addresst T T T

. FEDERAL PRISON
‘OFFENDERTYPE: .
A T e S
Helght: 5FT10IN
Weight: 180 LBS
Halr Cotor; Black
Eye Color: Brown
” Otfenses: T —— ..
! g:;wctlon g::arglctlon Statuto Offense
0172871983 SC SECTION 16-3- CRIMINAL SEXUAL CONDUCT IN THE 1ST

652 DEGREE

hitp://scor.sled.sc.gov/OffenderDetails.aspx?Display=Main&Id=... 9/19/2017
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South Carolina Public Sex Offender Registry Page 2 of 2

If you belleve the listed information is in error, you may contact us via the "Submit a Tip"
button above.

THE INFORMATION PROVIDED ON THIS SITE IS INTENDED FOR COMMUNITY SAFETY
PURPOSES ONLY AND SHOULD NOT BE USED TO THREATEN, INTIMIDATE, OR HARASS,
MISUSE OF THIS INFORMATION MAY RESULT IN CRIMINAL PROSECUTION.

| http://scor.sled.sc.gov/OffcnderDetaiIs.aspx?Display=Main&Id=... 9/19/2017
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Fronled @ 4:31am

STATE OF SOUTH CAROLINA ) INTHE COURT OF GENERAL SESSIONS
)
COUNTY OF SPARTANBURG } SEVENTH JUDICIAL CIRCUIT
)
State of Sounth Carolina, ) Indictment Nos.: 1983-GS-42-00006
) 1983-GS-42-00010, 1983-GS-42-00019,
3 1983-GS-42-00021, 1983-GS-42-00031,
vs. ) 1983-GS-42-00020, 1983-GS-42-00030
]
Kenneth Lee Brown, J
)
Defendant, )
;.
1721
) ORDER  ; E 3o
o & 2%
-0 IR o
m o= Ear
On Auvgust 24, 2017 the South Carolina Supreme Court issued an otder vestm%tlns gméi A
= Qi
with exclusive jurisdiction to review Petitioner Kenneth Lee Brown’s Motion for Re@teﬁﬁng C}:?*
@ =
-2

pursuant to Aiken v, Byars, 410 S.C. 534, 765 S.E.2d 572 (2014). Upon investigation by the Court,
the South Carolina Attomey General, the Seventh Circuit Solicitor’s Office and the Seventh
Circuit Public Defendet’s Office, it appears that Petitioner's motion should be stayed until he is
released from federal custody.

The undersigned met with Derrick Bulsa, Principal Deputy Solicitor for the Seventh
Judicial Circuit and Clay Allen, Public Defender for the Seventh Judicial Cirenit. The Supreme
Court's order set forth certain timelines including appointment of counsel and a scheduling order.
The undersigned learned that Petitioner is a federal inmate with a projected release date of 10
February 2058. Further, he is housed at USP Coleman in Sumterville, Florida. Mr. Allen wrote a
detailed letter to Petitioner advising him that the Seventh Circuit Public Defender's office may

have a conflict of interest in representing him because Petitioner testified against one of Mr. Allen's

&K
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former clients, As such, Mr. Allen requested that the Court not appoint the Seventh Circuit Public
Defender's office as counsel for Petitioner.

The Court finds and concludes that where, as here, Petitioner is in federal custody,
transporting Petitioner to and from South Carolina while in federal custody is impractical and the
appointment of counse! would likely require a lawyer from the Office of Indigent Defense, it is in
the interest of judicial economy Petitioner's motion be STAYED pending his release from federal
custody and he is returned to Soufh Carolina.

IT IS THEREFORE ORDERED THAT Petitioner's motion is STAYED pending his
release from federal custody and he is returned to South Carolina.

IT IS SO ORDERED. ,

GIVEN under my hand and the Seal of this Court this ﬂﬁé}' of October 2017

at Spartanburg, South Carolina,

‘e1 Kell

’ L)
Judge of the Circuit Co
Seventh Judicial Circuit
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OUTH CAROLINA |
STATE OF § ) INTHECOURT OF GENERAL SESSIONS

SPARTANBURG ] THE SEVENTH JUDICIAL CIRCUIT
COUNTYOFS? / Case No. 1983-GS-42-0006, 1983-GS-42-0010,
1933-GS-42-0019, 1983-G3-42-0020,
1983-GS-42-0021, 1983-GS-42-0030,

N

1983-GS-42:0031 .
Kenneth Lee Brown, ) ’:
Petitioner, ) -
) MOTION TO RECONSIDER i
Vs, )] puFd
)] n?
State of South Carolina, 3 5
Respondent. Y

Although not appointed to represent the Petitioner, the undersigned counsel hereby
moves the Court to reconsider its Order dated October 10, 2017, and filed October 11, 2017.
Notice of the order was delivered to the undersigned by an email from the Court’s law clerk. No
notice of the order was delivered 1o the Petitioner; therefore, in order 1o make a timely motion to
reconsider so that the rights of the Pstitioner are profected, the undersigned counsel hereby
moves for a reconsideration of the above described order and asks the Court to withdraw its
Order of October 11, 2017, and appoint counsel for the Petitioner prior to the issuance of a
scheduling order or any other orders in this matter.

This motion is based upon the following information:

. On August 24, 2017, the South Carolina Supreme Court issued its order vesting

the Honorable R. Keith Kglly with exclusive jurisdiction over the Petitioner’s Motion for
Resentencing (which the Supreme Court had deemed a timely motion by an order dated August

18, 2017). The Supreme Court also provided that this Court should hold a hearings to resolve

1ssues related to the appointment of counsel and to issue a scheduling order.
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2. The Petitioner is incarcerated; therefore, the updersigncd presumes that he is
indigent and is entitled to received appointed counsel. .

3. On or about September 11, 2017, the undersigned advised the Court that he
believed that he a conflict of interest in representing the Petitioner and that he had s&ut a
fetter to the Petitioner concerning this matter and the Petitioner’s desires aBut
representation. The Court subsequently acknowiedged that the undersigned may hav%a
conflict and directed the undersigned to determine how the Office of Indigent Defense desired

{0 handle the appointment of conflict counscl in this matter. (Copies of emails of September 11,

" 2017, and September 13, 2017, are attached.)

4, On September 26, 2017, the Court advised the undersigned of its intention to set
this matter aside until 2058, The undersigned then advised the Court that a private attorney
had agreed to be appointed to represent the Petitioner on this resentencing matter.
Furthermore, the undersigned suggested that the Petitioner may want to proceed on the
resentencing matter before 2058. (Copies of the emails of September 26, 2017, are attached.)

5. Although the Court received some information concerning this matter an&
concerning the Petitioner by email and conferences in chambers, this Court held 1o hearings
and has not appointed counsel for the Petitioner. The Court was not made aware that the
undersigned has reccived, after September 26, 2017, communication from the Petitioner
indicating his desire to proceed in his motion for resentencing. The undersigned continues to
believe that a conflict of interest may exist between him and the Petitioner and that an
attorney should be appointed to represent the Petitioner,

6. The undersigned believes that the Petitioner may receive a benefit by

proceeding forward in a resentencing hearing and not in delaying his case because the




Petitionct, if resentenced, may receive credit towards that sentence while serving a sentence in
federal custody. Robinson v. Srdfe. 329 SC. 65, 495 SE.2d 433 (1998). Such service may assist
the Petitioner in receiving parole in the future. If the Court delays his resentencing proceeding
until his release from federal custody, then the Pefitioner may not receive any credit 13}vards

a=nt

his South Carolina state sentence while serving his federal sentence.

"

7. Although the Court has received some information about the Petitioner's daie of

release from federal custody, the Petitioner has not had an opportunity to respoﬂd to:{ﬁais
information and has not had the assistance of an appointed counsel to assist him in resppndi:h"g
to this information. Because the undersigned has not becn appointed and is awaiting a
determination of the conflict of interest issue, he has not been as fully involved in this matter to
advocate for the Petitioner’s hearing.

WHEREFORE, the undcrsigned, on behalf of the Petitioner and pursuant to Rule 25(a),

SCROimP, moves for reconsideration of this Court's Order of October 11, 2017, and requests -

that the Court vacate that order, hold a hearing to determine the issue of the Petitioner’s

representation, and then consider the scheduling of this matter.

[y T

Clay TAllen

SCBar #328

Seventh Judicial Circuit Public Defender
366 North Church Street, Suite 3000
Spartanburg, South Carolina 29303
864-596-2561

October 17,2017
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STATE OF SOUTH CAROLINA

IN THE COURT OF GENERAL SESSIONS
FOR THE SEVENTH JUDICIAL CIRCUIT

- Pl

COUNTY OF SPARTANBURG )
, )

The|State, )
);

V. ) RETURN TO DEFENDANT’S MOTION
) FOR RECONSIDERATION

Ken Pcth Lee Brown, 3
) Indictment No.: 1983-GS-42-0006, 0010,

Defendant. 3} (019, 0020, 0021, 0030, and 0031

)]

TO3| THE DEFENDANT, KENNETH LEE BROWN AND CLAY T. ALLEN, SEVENTH
JUDICTIAL CIRCUIT PUBLIC DEFENDER:

The State, by way of Return to Defendant’s Motion for Reconsideration, would re-submit

the L‘ollowing in response to Defendant’'s Motion and additional grounds as well as to fully
develop the record of the proceedings in this case, should there be an appeal from this matter:

1-‘

The Defendant received the following sentences on each charge: on his Burglary First
(1st) Charge (Ind. No.: 83-GS-42-0019), the Defendant received a Life Sentence with
perole consecutive; on his Burglary First (1%} Charge (Ind. No.: 83-GS-42-0021), the
Defendant received a Life Sentence with parole; on his Burglary First (1% Degree
charge (Ind. No.: 83-GS-42-0030), the Defendant received a Life Sentence with
parole; on his Burglary First {1st) Degree charge (Ind. No.: 83-GS-42-0031) received
a life with parole sentence, on his Attempted Armed Robbery (Ind. No.: 83-GS-42-
10),the Defendant received a twenty (20) year with parole consecutive; and on his
Receiving Stolen Goods charge (Ind. No.: 83-GS-42-0006), the Defendant recejved a
ten (10) year with parole consecutive sentence from the Honorable Paul Moore in
Spartanburg County General Sessions Court. The defendant received parole on these
charges on May 1, 2002. The South Carolina Supreme Court dismissed the
defendant’s notice of appeal from a decision dismissing the defendant’s third
application for post-conviction relief (PCR), The South Carolina Supreme Court
ruled that because the defendant sought, by way of that application, a resentencing
hearing pursuant to Aiken v. Byars, 410 S.C. 534, 765 S.E.2d 572 (2014), and sjice
the application was filed within one year of the date of the Supreme Court’{ ordézof
July 23, 2015, lifting the stay of the decision in Aiken, because the applighti@ is

considered a timely motion for a resentencing hearing. i
Ty ¢A

f
The State would move into the record all of the testimony, evidence, and ex{lijbitgzshat-
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made in the sentencing of the Defendant into the record of the Motion. The State’ . .

were made pert of the plea of this case. The State would also move any sj,ateri:s

would move all appeals, responses to the appeals, and all rulings into the récord#The;

State would also move the criminal record of the Defendant into the record for this

1

1
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motion as well as any disciplinary actions taken against the defendant while in
custody of the South Carolina Department of Corrections and the United States
Federal Penitentiary System. The defendant is presently in Federal Custody at the
United States Penitentiary Coleman 1 in Wildwood, Florida with a release date of
February 10, 2058, It appears that the defendant has already been released on parole
on all of his South Carolina charges on May 1, 2002 and reoffended in Florida where
he was charged and convicted of his current Federal charges. The State will also
produce additional evidence involving these events in the full resentencing hearing if
needed. The State will reserve the right to present further evidence if needed.

The State would submit the Defendant is not entitled to a Motion for Resentencing
because the Lifs sentence the Defendant received for his Burglary First (1)
conviction is parole eligible, Under South Carolina law in 1983, a Life sentence for
Burglary First (1%) Degres is parole eligible after serving ten (10) years of the
sentence, The law for Murder was changed in 1996 when the “Truth in Sentencing”
bill was enacted and a Life sentence since July 1, 1996 is actually a Life sentence
without parofe. Under Aiken v. Byars, 410 S.C. 534, 764 8.E.2d 572 (2014), our
South Carolina Supreme Court determined that Miller v, Alabama, 132 8.Ct. 2455
(2012) applied retroactivity in South Carolina as stated in the Defendant’s Motion for
Resentencing. However, it onty applied to all Life without parole sentences. The
Defendant’s sentence for the Burglary First (1°) Degree in 1983 is for Life with
parole; therefore, Aiken nor Miller does not apply te this case. This defendant has
also received parole concerning these charges in 2002.

The State would argue and move on behalf of the State of South Carolina that the
action should be dismissed because Aiken and/or Miller do not apply to this case.

. The State in the alternative agrees with the Court Order dated September 26, 2017 to

set aside this matter until 2058 because of the defendant should not receive any credit
for his actions. He received parole on his state sentences and then violated his parole
when he committed his Federal offenses in which he will have to serve until 2058 in
federal custody. The State should not bear the expense and the danger of transporting
bim to Spartanburg, South Carolina from federal custody until he has served his
federal sentence for a hearing in which the State believes should be dismissed as

stated above,
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The State would respectfully ask the Court to deny the Defendant’s Motion for

Reconsideration in this case,
By: p y UM%

B arnette

S tor
venth Judicial Circuit

ber 25, 2017

anburg, South Carclina
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

KENNETH LEE BROWN,PRO SE,
PETITIONER,

VII

STATE OF SOUTH CAROLINA,
RESPONDENT.

IN THE COURT OFGENERAL SESSIONS
SEVENTH JUDICIAL CIRCUIT

CASE N6:i1983-gs-42-0019,
1983-88-42-0010,1983~-gs~42-~0019
1983-g5~42-0020,1983-gs-42-0021

1983-gs~42-0030,1983~gs—&2~0031»h«

-
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MOTION TO LIFT THE STAY PREVIOUSLY

IMPOSED IN THIS CASE

This motiom is based on the foliowing facts. On August 24,2017,. .
The Scwvth’ Carolina Supreme Court issued its order vesting

R.Keith KellyCircuit Court Judge for the Seventh Judicial Circuit
over the Petitioner's Motion for Resentencing-which The Supreme
Court deemed as a8 timely filed motion.By an Order dated August 18
2017 .The Petitioner receive notice concerning an Order issued by
R.FReth kelly,Judge for the Circuit Court Seventh Judicial Circuit
who met with Derrick Bulsa,Principal Deputy solicitor,and

Clay Allen,Public Defender,who is not by the way the Petitioner's
Counsel,al due to a Confliotof interess: Adecision was made by .
them without the Petitioner having Representation at the table.
The Order Stayed Petitioner’s Motion for Resentencing Hearing

until February 10,2038,

- The Sixthe Amendment gives Petitioner the Right to enjoy the -.
right to a speedy and.Public trial.Therefore:the Petitioner is ..
being made -to suffer Cruel and Unusual Punishment in violation of
his Sixth Amendment and Eighth Amendment Rights,by Scheduling
Petitioner's Motion for Resentencing until February 10,2058,

£
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Determing the nature and judicial method of the Archie Bunker
Jim Crowism Racial Discrimination. The Comstitution requires that
a Dafendant be Represented at every Critical Stage of his trial.
United States . Cronic,466 U.S. 659,80 I..Ed.2d 657,104 S,Ct.2039
.25 (1984) .However while the State Court must weigh the interest
of the paties;(t)he part, seeking a stay must justify it by clear
and convincing circumstances outweighing potential harm to the
party against whom it is c¢perative.
Pebruary 10,2058,is when Respondent wants to hold Resentencing
Hearing on the motion of Petitioner’is deliberately avoliding the
process of Due process of law. Petitioner Brown opposes the Order
to Stay his motion for resentencing untilFebruary 10,2058.
Arguing primarily that he may not be living:-than,be may be dead.
Therefore Petitioner's case is factually distinct that such that
Staying his Motion for resentencing hearing will not serve a
Judicial Economy,buy it will serve a violation of Petitioner!s
rights to gspeedy trail and due process of law.
The Petitioner will agree to have his resentencing hearing by
Tele~Conference or Phone Conference,and to have hils Five(3) life
sentence's reduced to 30 years on each count to run concurrent
with each other.
The Petitioner is entitle to seek declaratory and injunctive
relief and a declaration that South Carolina Code for sentencing
Juvenile to life with parole or without parole are.
Unconstitutional under the Eighth Amendment.If a Juvenile
offender’s life sentence, while ostensibly,labeled as one with
parole is the functional equivalent of a life sentence withparocle
or with parole then the State has denied yhat offender the -
meaningful opportunity to be release from his life sentence which
the Bighth Amendment demands,
Petitioner is an sdult inmate of the South Carolina Department of
Correction,and is serving Five(5) life ~~~*ences for offenses he
the Petitioner committed when he was a Juvenile.The Petitioner
was sentence to five(S5S) life sentences with parole under South
Carolina's Mandatory Sentencing Scheme.
Petitioner Brown has an exceptional Institutional record in (DOC)
—and(BOP).,and has .taken advantage of every program available to
him, earned his GED, and position of trust in employment and
taken leadership role in programs to promote alternative to
Violence within and outside (DOC and BQOP).
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A Categorical rule gives all Juvenile's Nonhomicide offender’s a
chance to domonstrate maturity and feform. The Juvenile should
not be deprived of the opportunity to achieve manturity of
Judgmentand self-recognition of himan worth and potential.

The Constitution prohibits the imposition of life sentence on a .

Juvenile offender who did not commit homicide,

As a kid at the age of 5 or 6 years of age the Petitioner was
diagnosed with attention deficit hyperactivity disorder, and
Eye0Q0 below the broader line. All this information was brought
up during the ™e+itioner's guilty plea trial.

Petitioner motion to lift the Stay previously imposed in this
case,Judicial Economy should not determine the justice the
Petitioner receives in this life time or the next.

-

Kenneth Lee Browng563-004
c FCC USPel
p.o.box 1033
Coleman,FL 33521

Thi3lst,Day of QOctober 2017,
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State of South Carolina

County of Spartanburg In The Court of General Session

Seventh Judicial Cirxrcuit

C/H:1983-GS-42-0010",
1983-6S-42-0019,1983-6S-42-0020 °
1983-GS-42-0021% 1983-GS~42~0030

1983-65-42-0031

Kenneth Lee Brown,Pro Se,
Petitioner,

Vs,

State of South Carolina,

Respondent. PETITION FOR SPEEDY TRIAL

R L W LN R N N

-

Speedy Trial:/spe-de-/ n: a trial conducted according to prevails
ing rules and procedures that take place without unreasonable or
undo delay or within a statutory period. The right to a speedy
trial is guaranteed to criminal defendants by the Sixth Amendment
to the U.S Constitution. The purposes of the right as explained
by the U.S. Supreme Court are to keep & person who has yet been
convicted from serving lengthy jail time, to lessen the time that
the accused must endure the anxiety and publicity of the impendin
trial, and to minimize the damage that delay might cause to the
person's ability to present a defense.

By order dated August 18,2017,the Supreme Court ORDERED that the
Honorable R.Keith Xelly be vested with exclusive jurisdiction
over the Petitioner's Motion For Resentencing in the above
captioned matter.

There are important matter's of Law that the Chief Justice out=i:z
line to be resolve issue's as related to the appointment of
Counsel, and that a hearing shall be conducted within(30)days

of the Order. Within sixty(60)days of the date of Order Judge
Kelly shall issue a scheduling oreder setting forth the schedule
that shall be followed in this matter,including the date of the
hearing on the merits.

On September 26,2017,the Court advised Clay T. Allen,Public-~
Defender for the Seventh Judicial Circuit that its intention to
set Pstitioner's Resentencing Hearing aside until his release
date of February 10,2058. This in itself is a Clear Violation of
the Eightb Amendment. And, on top of all .this the Petitiocner was
NOT did not receive adeequate representation at ORDER HEARING

as outline in the State of South Supreme Court Order.
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The Constitution requires that a defendant be represented at
"Every Critical Stage of his rrial"”, U.S. ¥.Cronic,4661.58.659,
80 L.Ed.2d 657,104 S.Ct.2030 n,25 (1984).

By them meaning Judge Kelly, Derrick Bulsa,Principal Deputy
Solicitor for the Seventh Judiciel Circuit and Clay T.Allen

who is not my appointed Counsel are is he on record as been my
appointed Counsel because of a serious conflict of interest as
Stated on Court record by Clay T.Allen himself.

Disobedience of Chief Justice Donald W,Beatty Order or directive
in the Courtroom violate Due Process of Law. The Misbehavior of
Judge R.Keith Kelly,Derrick Bulsa,Principal Deputy:Solicitor,
and Clay T.Allen,Public Defender (3)11 of their actions
Constitutes direct Crimial Contempt. Bécause they must follow the
ethices rule of justice not injystice.

Its elear that the Petitioner was and is still been denied the
Due process of Law in violation of his Fourteeth Amendment -Right
("nor shall any State deprive any person of life,or liberty,or
property,without due process of lawinor deny to any perscn within
its jurisdiction the equal protection of the laws".).

A Categorical rule gives all juvenile and this means the oo
Petitioner Kenneth Lee Brown who was a juvenlile at the time of
his crimes which was nonhomicide a chance to domnstrate maturity
and reform. .The Petitioner,juvenile at time of his crimes should
not be deprived of €he opportunity to achieve maturity of
Judgment and Self-recognition of Human worth and potratial.

The Petitioner is entitle to seek declaratory and injunctive ..
relief,and declaration that South Carolina Code for Sentencing
Juvenile to life,with or without parole are UnConstitutional
under the Eighth Amendment. If a Juvenilie offebder's life
sentence with ostensible labeled as one with parole is the
functional equivlent of a life sentence without parole,then the
State has denied that offender the méaningful opportunity to be
release from his life sentence which the Eighth Amendment Demands
The Petitioner is now(52)years of age,and lets laok at truth in
this situation February 10,2058,Petitioner will not be living
tbhis truthPetitioner has an exceptional institutional record in

..Department of Gorrection(SCDC) and while in (BOP).Petitioner has

takan advantage of every program avallable to him,earned postion
of trust in employment,and taken leadership role in programs to
promote alterpative to violence within and outside(SCDC),and(BOP)
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Steps need to be made toward unraveling the mysteries of with-
holing justice from Petitioner Kenneth Lee Brown,

The actiona of the Seventh Judicial Circuit Solicitor's office
are opprobrious.
The issues of law can be resolve in the fairness of law by

dismissing the Petitioner case altogether,or to have his
(5)1ife Sentences reduced to (30)years each and to run

Concurrent, Steps can be made without brinning Petitioner
back to Court,

Petitioner is also requesting that another Judge be appointed
to oversee his Resentencing Motion,that will not display Bias
or Prejudice,

"CERTIFICATE of SERVICE

A copy of this petition for Speedy Trizl has been placed in
the United States Mail postage prepaid and served upon the
below person's as named concerning this case:

The Honorable R.Keith Xelly
Judge South Carolina {ircuit Court
Cherokee County Couxthouse

125 Bast Floyd Bakar Boulevard
Gaffney,SC 29303

Valerie Garcia Gicvanoli
Esquire,assistant
Attorney General's offia&
P.0.BOX 11549

Columbia,SC 29211-1549
Barry J. Barnette,Solicitor

Seventh Judicial Circuit
Spartanburg County Courthouse
180 Magnolis Strect
Spartanburg,SC 29306

Clay T.Allen

Public Defender office
366 Notth Church St.
Spartanburg,SC 29303

Kenneth Lee
FCC Coleman USP 1
P.0.BOX 1033
Coleman,FL 33521
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
)
COUNTY OF SPARTANBURG ) SEVENTH JUDICIAL CIRCUIT
)
State of South Carolina, ) Indictment Nos.: 1983-GS-42-00006
} 1983-(38-42-00010, 1983-G8-42-00019,
) 1983-GS-42-00021, 1983-G8-42-00031,
Vs, ) 1983-GS-42-00020, 1983-G8-42-00030
}
Kenneth Lee Brown, )
)
Defendant. )
)

)
)j ORDER
3

On August 24, 2017 the South Carclina Supreme Court issued an order vesting this court

with exclusive jurisdiction to review Petitioner Kenneth Lee Brown’s Motion for Resentencing
pursuant to Aiken v. Byars, 410 S.C, 534, 765 S.E.2d 572 (2014).

This court previously issued an order to stay the proceedings in this matter on October 11,
2017. In vesponse, a Motion to Reconsider was filed by Clay Allen Esq. on October 17, 2017. The
Defendant, Kenncth Lee Brown filed a Motion to Lift Stay on November 7, 2017 and a Motion
far Speedy Trial on December 11, 2017.

After consideration of the motions filed by both the Defendant and his previously appointed
counsel, this court now denies the Motion to Reconsider, Motion to Lift Stay and Motion for
Speedy Trial,

IT IS THEREFORE ORDERED THAT the Defendant’s motions are DENIED.

IT IS SO ORDERED,
' /R, Reith Relly
July 25,2018 Judge of the Circuit Court
Spartanburg, SC : Seventh Judicial Circuit

Pagelofl
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STATE OF SOUTH CAROLINA
IN THE COURT OF GENERAL SESSIONS

THE SEVENTH JUDICIAL CIRCUIT

Case No%}-ﬂ-m%, 1983-GS-42-0010, Ao RN
2451730 983-GS-42-0019, 1983-GS-42-0020,Na0SE3¢

COUNTY QF SPARTANBURG

Kenneth Lee Brown,

Petitioner. fuh 083-(8-42-0021, 1983-G5-42-0030 fDI3N"S
983-GS-42-0031 o
VS, Wa =1 -_E
ORDER APPOINTING COUNBELo =
State of South Caroling, S ”ég -
Respondent. N 554
= 2orC
This matter comes before me for the appointment of counsel for Petitioner Kenngih 1&c—

=
Brown. The Petitioncr requests appointment of counsel to represent him in connection with his

request for resentencing pursuant to Aiker v. Byars, 410 S.C, 534, 765 8.5.2d 572 (2014). In
Aiken. the South Carolina Supreme Court held that all juveniles (individuals less than cighteen
years old at the time of their offense) sentenced to life without parole prior to the Aiken decision
are “entitled to resentencing to allow (he inmales to present evidence specific to their attributes
of youth and allow the judge to consider such evidence in the light of jts constitutional
weipht."/d. at 544, 765 S.E.2d at 577.

The Petitioner filed & an application for post conviction on June 10, 2015, in which the
Petitioner sought a resentencing hearing pursuant to Aiken . Byars, supra. The South Caroling
Supreme Court. by its order of August 27. 2017. considered the Petitioner's application for post
conviction relief as a timely motion for a resentencing hcgring, and vested this Court with
exclusive jurisdiction over the Petitioner’s Motion for Resentencing.

Subsequently, this Court

issued a stay of the proceedings on October 10, 2017. The Supreme Court has recently lified the

stay and has asked this Court to appoint an attorney to represent the Petitioner.

EEE————
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Clay T. Allen, the Seventh Judicial Circuit Public Defender, has advised the Court that he
has a conllict in representing the Petitioner because the Petitioner has previously testified as a
witness for the State against a client whom Mr. Allen was representing. 1 find that Mr. Allen has
a potential conflict of interest and that neither he nor the Seventh Judicial Circuit Public
Defender's Office should be appointed to represent the Petitioner. This Court has been informed

that Robin C. File, Esquire. of the Spartanburg County Bar has agreed to represent the Petitioner

on this matter.
This Court finds that Mr. File is “qualified and experienced counsel.” See S.C. Code §

17-3-20.
IT IS THEREFORE ORDEREI) that Robin C. File, Esquire, is appointed as counsel for

Defendant Kenneth Lee Brown in connection with his motion for resentencing pursuant to diken.

ANDIT IS SO ORDERED.

Aceith Kelly |

o.
Judge. Seventh Judicial Circuit 8 3
w 408 4r]
g~
; 33
&, A
hune /27,2019 - &>
N Cor
‘ ‘ 2
Spartanburg, South Carotina = : ot
w I
w
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
)
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL CIRCUIT
Kenneth Lee Brown,
Petitioner,
v. STATE’S S‘E& SUPPLEMENTAL
MOTION TO DISMISS THE PETITIONER'S
MOTION FOR RESENTENCING
State of South Carolina,

Indictment Nos.: 1983-GS-42-0006,
1983-GS-42-0010, 1983-GS8-42-0019,
1983-G8~42-0020, 1983-(G5-42-0021,
1983-G3-42-0030, and 1983-GS-42-0031

o R et s’ Tt e T e T S P & e d

Warrant Nos.: AR03217, A764997,
A6051880, A605884, AGD5885, AR03215,
and A605882

TO: ROBIN C. FILE, ESQ., ATTORNEY FOR THE PETITIONER, AND THE
PETITIONER, KENNETH LEE BROWN:

The State, by way of addition to its S‘efgnt Motion to Dismiss Petitioner’s Motion for
Resentencing, submits the following in response fo Petitioner’s Motion for Resentencing. In
doing so, the State re-states by implication its original grounds in opposition as if fully set forth
herein. This Motion would now also add by reference and discussion herein-below the recent
decision of the South Carolina Court of Appeals in State v. Finley, (Ct App. Op. No. 5665, filed
7/17/19) (copy of case marked as Attachment #1 hereto).

In State v, Finley, Finley argued his mandatory sentence of life with the possibility of
parole after service of thirty (30) years was a de facto LWOP, functionally equivalent to a
sentence of life imprisonment without the possibility of parole (LWOP), and therefore a violation
of the Eighth Amendment’s prohibition against cruel and unusnal punishments. Finley also
contended the mandatory sentencing scheme rendered his life sentence unconstitutional because
it prevented congideration of his juveniie status a required by Miller v, Alabama, 567 U.S. 460
{(2012) and Byars. )

LIONe 22 prgy
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The Court of Appeats found that the Appellant in Finley was not entitled to resentencing
pursuant to Miller aud Byars. The Court stated:

Although Finley received a mandatory life sentence for murder as a juvenile
offender, the circuit court's sentence afforded Finley parole eligibility after the
service of thirty years’ imprisonment. Sce S.C. Code Ann. § 16-3-20(A) (1992)
(providing that a person who is convicted of or pleads guilty to murder must be
punished by (1) death; (2) life imprisonment with the possibility of parole after
twenty vears; or (3) life imprisonment with the possibility of parcle after thirty
years if the State sought the death penalty and an aggravating circumstance was
found dut a recommendation of death was not made). This sentence differs
significantly from those at issue in Graham, Miller, and Byars in which the
juvenile offenders received sentences of life imprisonment without the possibility
for parole. See Graham, 560 U.S, at 82 ("The Constitution prohibits the
imposition of a life without parole sentance on a juvenile offender who did not
commit homicide," (emphasis added)); Miller, 567 U.S. at 479 ("We therefore
hold that tho Eighth Amendment forbids a sentencing scheme that mandates life
in prison without possibility of parole for juvenile offenders.” (emphasis added));
Byars, 410 8.C. at 545, 765 S.E.2d at 578 ("*We hold the principles enunciated in
Miller , . . apply . . . to all juvenile offenders who may be subject to a sentence of
life imprisonment without the possibility of parole." (emphasis added)). As our
supreme court recently noted in Slocumb, this court's review is confined by the
parameters established by the United Statcs Supremms Court. See 426 S.C. at 306,
827 8.E.2d at [53. Therefore, as it stands, Finley is not & member of the class of
offenders contemplated by our precedent. Furthermore, the Supreme Court
indicated in Graham and Montgomery that a sentencing court may remedy any
potential Eighth Amendment violations by permitting a juveaile offender to be
considered for parole, Sec Graham, 560 U.S. at 82 ("A State need not guarantee
the offender eventual relcase, but if it imposes a sentence of life it must provide
him or her with some rezlistic opportunity to obtain release before the end of that
term.”); Montgomety, 136 S. Ct, at 736 ("A State may remedy a Miller violation
by permitting juvenile homicide offenders to be considered for parole, rather than
by resentencing them."). As Finley's sentence afforded him parole eligibility, we
find any potential Eighth Amendment violation was cured. (Case cites: Graham
v. Florida, 560 U.S. 59 (2010); State v. Slocumb, 426 8.C. 297, 827 S.E2d 148
(2019); and Montgomery v, Louisiana, 136 8.Ct. 718 (2016)).

The South Carolina Court of Appeals found that the circuit court did not err in denying
Finloy's motion for resentencing and affirmed the circuit court’s order

LGN 22 1p gy
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The State would respectfully ask the Tourt to deny the Petitioner’s Motion for
Resentencing in this case for the above-mentioned reasons and in light of the holding and
reasoning of our Court of Appeals in State v. Finley, and for reasons stated in the State’s

previous motions.
By: 7%
Banmry nette
S Judicial Circuit
July 22,2019
Spartanburg, South Carolina
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STATE OF SOUTH CAROLINA )
) COURT OF GENERAL SESSIONS
COUNTY_ OF SPARTANBURG )

STATE OF SOUTH CAROLINA, TRANSCRIPT
PLAINTIFF, OF
VS. RECORD

KENNETH LEE BROWN, 1983-Gs-42-6, 10
1983-GS-42-19 - 21

1983-Gs-42-30, 31

L N NP N A N W A

DEFENDANT .

December 17th, 2019
Spartanburg, South Carolina

BEFORE:

THE HONORABLE R. KEITH KELLY, Judge.

APPEARANCES:

BARRY BARNETTE
SOLICITOR
Attorney for the State

ROBIN FILE
ESQ.
Attorney for the Defendant

PAMELA E. GREEN
Circuit Court Reporter
Seventh Judicial Circuit
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INDEX OF WITNESSES

(WHEREUPON, there were no exhibits marked or testimony

taken during this hearing.)
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PROCEEDINGS

SOLICITOR BARNETTE: May it please the Court, Your
Honor?

THE COURT: Yes, sir.

SOLICITOR BARNETTE: This 1is the case of State versus
Kenneth Lee Brown, Your Honor. Involved Indictments

1983-Gs-42-6, 10, 19, 20, 21, 30, and 31, Your Honor.

Your Honor, he was granted a motion under Aiken versus
Byars, and I believe Your Honor was vested jurisdiction with
this case. |

Your Honor, we filed a Return to the motion -- to the
Defendant'é motion in this case, Your Honor. 1I've actually
filed a supplemental motion also. The original -- and

basically it's a Motion to Dismiss the Aiken versus Byars

case, Your Honor. I filed it back on October 25th, 2017,
the original return to his motion. Then I did a
supplemental motion, Your Honor, on July zz“d, 2019, Your
Honor, in that case.

Just to give a Tittle bit of background, Your Honor, he
was convicted on burglary first, Your Honor, which he, he
received the 1ife sentence with parole, Your Honor, in that
case on a burglary first, Your Honor, and then he also had
an attempted armed robbery. He\got 20 years consecutive on

that, Your Honor, receiving stolen goods, Your Honor, 10
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years consecutive to that, and the other charge, Your Honor.
He received parole on this, Your Honor, on May 1St, two
2000 -- I mean 2002, Your Honor. At that time, he had filed
different motions for appeals and PCR. They all been
denied, Your Honor.
Basically, the Court ordered, I believe it was

july 2379, 2015, in order to have the Aiken, I think you had

set it aside at one point, Your Honor, because he is in

Florida now. He was granted parole, went to Florida, and
got convicted of several bank robberies in Federal Court 1in,
in Florida, Your Honor. Matter of fact, he is in custody
under the Federal Court, Your Honor, until February 10th,
2018, 1in this case, Your Honor.

And I filed the supplemental, Your Honor, because State
versus Finley came out in the mean time, and that is -- cite

on that is 427 s.C. 419, 831 S.E.2d 158, Your Honor, 2019

case by the South Carolina Court of Appeals, Your Honor, in
that case, and basically, Your Honor, and I can go through
everything, I put it in my supplemental motion, all the case
Taw and all the cites that the Court cites in Finley, Your
Honor, but basically he was given a parole sentence, and
that is not a 1life without parole -- a true Tife without

parole situation that was considered by Aiken versus Byars

as well as the other cases that's been decided in this case

concerning Aiken versus Byars type of defendant, Your Honor.
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And this one's even different because a Tot of them
I've dealt with before, they were eligible for parole, has
not been given parole. This Defendant has been given
parole. Therefore, he actually had his chance, was out, and
obviously threw it away. He went and committed more crimes
down in the State of Florida, and is serving his time for
that, Your Honor. I,be1ieve they've actually filed a, a
parole violation on him that will be taken care of, I guess,
once he's ever out -- if he ever gets out of the Federal
system in Florida, Your Honor, in this case.

I think, under State versus Finley, Your Honor, and

other cases I have cited in my return in the two different
forms I've done, Your Honor, he is not eligible under Aiken

versus Byars, and I'd ask that his action be dismissed, Your

Honor, based off that.

THE COURT: Mr. File.

MR. FILE: Your Honor, for the record, I was appointed
to represent the Defendant here due to the fact that the
public defender had a conflict. I believe Mr. Brown had
testified against a previous defendant they represented 1in
a, in a murder or, or a death penalty case.-

First of all, I wanted to put on the record my client
and -- I've corresponded with my client several -- a number
of times since my appointment, and he indicated to me, and,

and you had asked me to, to reaffirm this, that he is in the
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Federal DOC 1in Florida, and that under no circumstances did
he want to be here. So, he -- we are waiving his presence.

Second, another thing I need ‘to put on the record is
just, this past weekend, when I came to work Monday and
checked my mailbox, he had sent me a Tetter indicating that
he wished to relieve -- have me relieved as his attorney.
That was after I had informed him of the law adverse to his
case. But he wished to relieve me as his attorney.

I don't know if the Court has received any filings on
that or not. He did -- I did receive something from the
Supreme Court 1in —- indicating he had -- it Tooked to me
Tike he was refiling his motion to have his sentence
converted to something less than life with the Supreme
Court, and he -- and, and all and they sent it back to him
telling he had to file that with the Circuit Court since the
case was remanded back to, to this Court, and he -- and all.
But I have not seen anything else from him.

And, and, also -- but anyway he did indicate he wished
to relieve me as his attorney. Wwe brought that to your
attention yesterday, and you had indicated you were going to
go forward with the case at this time. So --.

THE COURT: Yes, and I'll put that on the record so it
protects you, Mr. File. You shared that with me. It said
he was filing a motion, and I've, I've not seen a motion.

Nothing has been, been sent to me, and if, if it had been, I
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would deny it. He's just -- he doesn't Tike the advice that
you told him and the status of the Taw.

So, he waived -- and, and he waived his right to be
here. So --.

MR. FILE: Thank you, Your Honor.

THE COURT: Make sure you put all that on the record.

MR. FILE: Your Honor, this case was initiated by my
client filling a pro se filing with the Supreme Court.

As you're well aware, he was -- the Supreme Court
interpreted his motion as being a motion for resentencing

under Aiken v. Byars. They sent it back to Your Honor. You

stayed it until 2058, but then they issued an order saying
that you needed to have a hearing on it.
So, so, I -- Your Honor, he -- he's alleging that he's

entitled to a resentencing under Aiken v. Byars because he's

received a Tife sentence at the age of 17 in 1983 when he
was a juven11e. He was sentenced on several burglary cases,
armed robbery, and I believe there was an assault with
intent to kill in one of those as well. He, he also was

sentenced on some grand larceny charges, burglary and grand,

grand Tarceny, and criminal sexual conduct in the first

degree, and, and he -- we will concede that he was granted
parole.
However, he's, he's asking for resentencing anyway

under the Eighth Amendment, and also alleging that this
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sentence was excessive per State v. Kimbrough, which I have

a copy of that case law if Your Honor wants to see it. But
he, he is -- I have made him aware of the Taw adverse to his
case. However, he -- it's -- he did -- and he made parole.
However, he, he wishes to proceed with a request that this
Court consider resentencing, and he's indicated he thinks
his sentence was excessive for him being a juvenile with no
prior record at that time, and he's asking, throughout the
documents he has filed, and, and also in correspondents with
me, he -- he's asking the Court to resentence him to a 30
year sentence concurrent with what he's now serving in the
Federal DOC. And that's what I gathered from all the
documents.

THE COURT: Al1 right. Any, any reply, Solicitor?

SOLICITOR BARNETTE: Your Honor, just briefly, or
whatever.

Like I said, if it was 1ife -- if it was after 1996, it
was a true life sentence day for day or whatever. That's
not the case in his situation. I know the Court understands
that.

In 1983 he was parole eligible. He actually had got
parole. So, therefore, I don't think it applies 1in this
case, and I'd ask the Court to dismiss his action.

THE COURT: Okay. I understand that he was on parole

when he committed the, the offenses that caught him a
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significant sentence in the Bureau of Prison.
SOLICITOR BARNETTE: Yes, sir, that's correct.
THE COURT: Okay. AIll right. 1It's under advisement.

The motion is under advisement and watch your email.
MR. FILE: Thank you.

SOLICITOR BARNETTE: Thank you, Your Honor.

* % *END OF REQUESTED TRANSCRIPT OF RECORD¥* * *
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CERTIFICATE

I, Pamela E. Green, Official Court Reporter for the
State of South Carolina, do hereby certify that the
foregoing is a true, accurate and complete Transcript of
Record of the proceedings had and evidence introduced in the
trial of the captioned case, relative to appeal, in the
Court of General Sessions for Spartanburg County, South
Carolina, on the 17th day of December, 2019.

I do further certify that I am neither of kin, counsel

nor interest to any party hereto.

march 17th, 2020

PAMELA E. GREEN, Court Reporter
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@@P V COMP.UTER

STATE OF SOUTH CAROLINA ) . IN THE COURT OF GENERAL SESSI |
) FORTHESEVENTH JUDICIAL cmcu% B
COUNTY OF SPARTANBURG ) , @E 7
| e
Kenneth Lee Brown, ) .o JAN
' " ) Sce 16‘2020
Petitioner. ) Oy Ofa.. -
v. .) ORDER GRANTING RESPONDENT’S MOTION '{ope
). TO DISMISS AND DENY PETITIONER’S als -
_ The State of South Carolina, ) MOTION FOR RESENTENCING
. ) ~
) Indictment No.; - 1983-GS-42-0006; 0010, -
) 0019, 0020, 0021, 0030, and 0031

Respondent.

On December 17, 2019, this Court held a motion hearing regarding Petitioner’s Aiken v.

B Byars Motion for Resentencing and the State’s related Motion fo Dismiss and Deny. The State -

was represented by Bérry Bamette, Solicitor for the Seventh Judicial Circuit, The Petitioner was
represenied by Robin File, Esq. Pamela Green was the Court Reporter for the hearing. Mr. File
had been appointed to represent the Petitioner because the Seventh Iudxcwl Circuit Public
Defender’s Office has-a wﬂm with any representation of him. The Pefitioner had previously .
testified a5 & witness for the State of South Carolina sgainst a clieat that Clay Allen, the Seveath
Circuit Public Defender, had represented. ‘The Courtappointed Mr. File o represent the Petitioner
on June 12, 2019, after considering M Allen’s potential conflict of interest. |

.m e
-
Prior to the hearing being scheduled for December 17, 2019, Mr. File no §om

and the State that his client was waivmg his presence at the hearing. At the start gg@eumbe L |
17% heanng, M. File also stated on the record that his client had notified him tha ul@awm
his presence at the Hea:ing. _ Additionally; Mr. File also notified the Court that tga%pris‘gd his
client of new case law from the South Carolina Court of Appeals decided since the filing of
Petitioner's Aiken v. Byars Mdtion. and after doing so .Mr.-File had received another handwntten ,

- (%—K) @l



letter indicating the Petitioner wanted M. File relieved from representing him and new counsel
appointed because M. File was not representing him es he should..

The Court first cansidered the history of this case as stated in the matters Before the Court.

The Petiﬁibner pled guilty on January 28, 1983,. and received the following sentences on each

charge: on his Burgiary First (1%) Degree cherge (Ind. No.: 83-GS-42-00 19) the Petitioxiex" received
a life senteiice with parole consecutive; on his Bmglary First (1%) Degres charge (Ind. No.: 83-

GS-42-0021) the Petitioner received a life sentence with parole; on his Burglary First (I*) Degree -

charge (Ind. No.: 33-G5-42-0030) the Petitioner received a iife seatence with parole; on his
Burglary First (1%) Degree charge (Ind. No.: 83-GS-42-0031) the Pqtiﬁonér received a life wnth
. parole semtence; on his Attempted Armed Robbery charge (Ind. No.: 83-GS-42-10) the Petitioner
received a twenty (20) year with parole §onse;:uﬁve sentence; and on his Receiving Stolen Goods

' charge (Ind. No. §3-G5-42-0006) the Petitioner recéived a ten (10) year with parole consecutive

sentence from the Honorable Paul Moorte in Spamnbm:g County General Sessions Court. The'
. Petxuoner was released on parole on May 1, 2002. Thereafter the Peuuoner was charged wnh

* numerous offenses involving bank robberies in the state of Flotida and was convlcted of and
sentenced for those federal offenses The Petmoner is presently in federal custody at the United
States Penitentiary Coleman I in Wildwocd Flonda with a release date of Febmary 10, 2058

On August 18, 2017 the South Caro!ina Shpreme Court ordered this resentencing matter ;
be heani, Judge R. Keith Kelly was assigned exclusive jurisdiction to review w this mattewn Augst '

b

24,2017. The Cou:tpnortothxshwinghadozdmdastayofﬂnsnmttaon%tﬁbgﬁ @7 |

Kz:o =

because the Court learned from both parties that the Petitioner was a federal mmatdtgmd aggsp —
Colemani in Wildwood, Florida thh a pmjected telease date of February 10 2§8 Muthf‘n

Carolina Supreme Court on January 15, 2019, granted the eutloner S xeq,uest fo@xuao]gmmy
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wl ief by his pro se petition. The South Carolina Sﬁpremc Ccurt vacated the Court’s 'orders;
imposing a stay and xemanded the matter to Jadge Kelly w mle on the mems ofthe Respandem’

Motion to strmss and, if the Motion to Dismiss is denied, to consider the Petmoncr s Monon for

Resentencing,

Atthe December i?; 2019 hearing, prior to the hearing on the Motion to Dismiss, the Court
heard on the record the Pefitioner’s Motion fo Relieve Mr. File from refresentation and denied it -
because Mr. Fils was only keeping his client informed of current case’ law and properly
representing him. The Court then cousiﬁagé thé Motion to Dismiss and th; Supplemental Motion
to Dismiss made by the Respondent. The Court heard from both parties on the Respondent’s
motions ‘and further considered the Motion for Resehtcnaing made by the Petitioner with
arguments made by Mr. File on the behalf of the Petitioner a‘nd. arguments ;nade by Mr. Barnette
on behalf of the State:

- After considering arguments made at the hearing and in suhmmed matenais, the Court
grants the Respondent’s Motion to Dismiss and denies the Petitioner's Motion for Regentenaing:;
~under Afken‘ v. Byars, 4108.C. 534,765 SE2d 572 (2&314) The Cowrt finds the Petitioner is not

. entitled to a Motion for Rescnteﬁcing because the life sentence the Petitioner received for his -
Burglary Fust (I‘é Degree convictions is parole eligible. Under South Carolina law in 1983, alife
sentence for Burglary First (1%) Degree is paréie eligible after serving ten (10) years of the
sentence. The law for Murder was changed in 1996 whenthe “Truth in Semé.cing” bill was
enacted and a life sentence since July 1, 1996, is actually a life sentence without pﬁole %d&r

" Aken v, Byars our South Carolina Supteme Court determined that Miller Aszg&a; sé@v S 'T',‘
1460, 132 8.Ct. 2455 (2012), apphed retroactively in South Carolina as statad igﬁg&now’

IV

* Motion for Resentcncmg However, it only applied to life without parole sg@c@- T’K}j

3
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Petitioner's sentences for Burglary First (1*) Degree in 1983 are for life wnh parole, therefore.‘
ne:tber Aiken nor Miller apply to this case, The Petitioner also reoeived parole conceming these
| charg@s in 2002, _ _ '

© The Court also finds that the United States Supreme Court considered the retroactivity of
its holding in M‘Ilei- in Montgomery v. Louisiana, 136 S.Ct. 718, 193 L.Ed. 2d 599 (2016), as
revised (Jan 217, 2016). Afer concludmg the holding of Miller should be applied reu'oacuvely,. |
the majority in Montgomery addressed the dissent’s clann that makmg Miller retroactive would
‘overly burden State courts by requiring a_ll Juvemles sentenoed tolife be resentenced in accordance
with the “new” mandate of Miller. In so holding, the United States Supreme Court stated,

Giving Miller retroactive effect, moreover, does not require States to relitigate
sentences, let alone convictions, in every case where & juvenile offender received
mandatory life without parole, A State may remedy a Miller violation by permitting -
juvenile homicide offenders to be considered for parole, rather than by resentencing

- them: Allowing those offenders to be considered for parole ensures that juveniles
whose criines reflected anly transient immaturity — and who have since matured -
will not be forced to serve a disproportionate sentence in violation of the Elghﬂx
Amendment. :

Id. a1 736 (citation omitted).
The Petitioner’s ongmal life sentence makes him ehgxble for parole pursuant to South .
Camlma law; he is not entitled to rwentencmg pursuant to Miller or Byars

The Court holds that the case of State v. leey also apphes to this case. 427 S.C. 419. 831
| S E2d 158 (Ct. App. 2019). In that case, Finley argued his mandatory sentence of life with the
pombility of parole aﬁer service of thirty (30) years wasa de j‘acto LWOP funouonalla,eqmvalent
to a sentence of life mpnsonment without the possibihty of pamle (LWOP), mg @e a
vxolation of the Eighth Amendment’s prohibition agamst cruel and unusual | umghmms -F-ml F
also_contended the mandatory ‘seatencing schems rendered lns life senméé?gmﬂm

. because it prevemed considcration of his juvenile status as required by Miller anéyam\;
. - 4 . ) 4 .. 7



The South Carolina Court of Appeals found that the Appellant in I':inley was not entitied
to resentencing pursuant to Miller and Byars. The Court stated:

Although Finley received a mandatory life sentence for murder as a juvenile
offender, the circuit court's senténce afforded Finley parole eligibility after the -
service of thirty years' xmpnsonment. See S.C. Code Ann. § 16-3-20(A) (1992) .

* (providing that a person who is convicted of or pleads guilty to murder must be
punished by (1) death; (2) life imprisonment with the possibility of parole after
twenty years; or (3) life imprisonment with the possibility of parole after thirty
years if the State sought the death penalty and an aggravating circumstance was
found but a recommendation of death was not made). This sentence differs
significantly from those at issue in Graham, Miller, and Byars in which the juvenile
offenders received sentenceés of life imprisonment withour the possibility for parole.
See Grakam, 560 U.S. at 82 ("The Constitution prohibits the i imposition of a life
without parole sentence on a juvenile offender who did not commit homicide.”
(emphasis added)); Miller, 567 U.S. at 479 ("We therefore hold that the Eighth
Amendinent forbids a sentencing scheme that mandates life in prison withowt
possibility of parole for juvenile offenders.” (emphasis added)); Byars, 410 S.C. at
545 (*We hold the principles enunciated in Miller . . . apply . . - to all juvenile
offenders who may be subject to a seatence of lnfe xmpﬁsonmem without the
possibility of parole." (emphasis added)). As our supremo court recéntly noted in
Slocumb, this court's review is confined by the parameters established by the United
States Supmme Court. See 426 S.C. at 306, 827 S.E.2d at 153. Therefore; as it
‘stands, Finley is not a member of the class of offenders contemplated by our
precedent, Purthermore, the Supreme Court indicated in Graham and Monigomery
that a sentencing court may remedy any potential Eighth Amendment violations by

_ permitting a juvenile offender to be considered for parole. See Graham, 560 U.S.

at 82 (A State need not guarantes the offender eventual release, but if it imposes a-
sentence of life it must provide him or her with some realistic opportunity to obtain
release before the end of that term."); Montgomery, 136 S. Ct. at 736.("A State may
remedy a Miller violation by permitting juvenile homicide- offenderd to be
considered for parole, rather than by resentencing them.”): As Finley's sentence
afforded him parole el1g1b1hty, we find any potential Eighth Amendment violation
was cured.

Id at427-428) .
The South Carolina Court of Appeals found that the circuit court did not err in denyiigs Fi

§§=

motion for resentencing and affirméd the circuit court’s order. I - = &
] 5 oA f
= § g =
828 =
*Full case citations omitied in quote: Graham v. Flarida, 560 U.S. 59 (20105, Sta!e§ Btocgmb,
¥ g

426 S.C. 297, 827 S.E.2d 148 (2019).
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. Ly

- \ '
IT IS THEREFORE ORDERED that the Respondent’s Motion to Dismiss and Deny.
Petitioner’s Motién for Resentencing is granted based on the above findings of the Court. )

AND IT 1§ SO ORDERED. |
. . o ) 'v . [

Jamuary 47,2020
Spartanburg, South Carolina
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The State of South Carolina 2 NDICTMENT FOR

County of Spartanburg

S Armed Robbery & A & B W/Intent to Kill

1 Janua
At n Court of General Sessions, convened on the 7th day of ry

1983 | the Grand Jurors of __SPartanburg

County present upon thelr oath:

That Kenneth Lee Brown
did in Spartanburg County on or about the Lath day of __October
82

19 , 4id willfully and unlawfully, while armed with a deadly weapon, to-wit: a
pistol, commit the offense of armed robbery by feloniously and forcibly taking
a sum of money, a billfold with contents and a watch from Weldon Burnett by putting

him in fear of losing his life or sustaining serious bodily harm in violation of

Section 16-11-330 (1) of the 1876 Code of Laws of 5§, C.

Count II - A & B ¥/T/Kill
That Kenneth Lee Brown did in Spartanburg County on or about the 14th day of October
1982, with malice aforethought commit an assault and battery upon one Weldon Burnett

with intent to kill the said Weldon Burnett by beating him in the head with a cement
block.
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INDICTMENT FOR
The State of South Carolina e AND
¢ i Spartanburg
ounty o s Attempted Armed Robbery
At a Court of General Sessions, convened on the 17th day of . January,
1983 Spartanburg County present upon their oath:

——, the Grand Jurors of

COUNT ONE

That Kenneth Lee Brown

did in Spartanburg County on or about the .2 P day of _Sctober

1082

did willfully and unlawfully while armed with a deadly weapon, to-wit: a pistol, attempt
to rob Buddy Murray in violation of Section 16-11-330 (2) of the 1976 Code of Laws of

s. C.

COUNT TWO

That

did in County or about the .. day of

19—,

R B S S e ey
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The State of South Carolina |

INDICTMENT FOR !
County of Spartanburg ‘,

BURGLARY AND LARCENY

At a Court of General Sessfons, convened on the .__1/th day of __January

1983 the Grand Jurors of Spartanburg County present upon their oath:
COUNT ONE — BURGLARY
That Kenneth Lee Brown

did in Spartanburg

County on or about the _30th _  day of October

1982 , in the nighttime, break and enter the dwelling house of another, to wit:

Martha Simuel

with intent to commit a felony therein.

COUNT TWO — LARCENY

That Kenneth Lee Brown

did in Spartanburg

County on or about the _30th __ gay of October
82

197 , feloniously take and carry away the personal goods of Martha Simuel

of the value of more than ﬁi%? %ollars, described as follows:

—a.purse and contents

Fil
with intent to deprive the owner({s) permanently of such property.

Acainat the neacs and dionitv nf the Stnte and eontrarv to the statute in such case made and
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Forms 31
The State of South Carolina ( INDICTMENT FOR
County of Spartanburg g BURGLARY AND LARCENY

17th Janpary

At a Court of General Sessions, convened on the

day of

19_§§_., the Grand Jurors of Spartanburg County present upon their oath:

COUNT ONE — BURGLARY

That Kenneth Lee Brown

did in Spartanburg County on or about the __2th __ day of _ October

82

18 . in the nighttime, break and enter the dwelling house of another, to wit:

Annie McDowell

with intent to con}mit a felony therein,

COUNT TWO — LARCENY

That

did in ' County on or aboutthe .. day of

19, feloniously take and carry away the personal goods of

. of the value of more than fifty dollars, described as follows:

?

with intent to deprive the owner(s) permanently of such property.

7

Against the peace and dignity of the State, and contrary to the statute in such case made and

provided.
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corm 11 . )
The State of South Carolina e INDICTMENT FOR
County of _SPattanburg \ BURGLARY AND LARCENY ,
At a Court of General Sessions, convened on the ____ 1/th _ gay ¢ January
19_8_3__, the Grand Jurors of __Spartanburg County present upon their oath:
COUNT ONE — BURGLARY
That ¥enneth Yee Broun
did in Spartanburg County on or about the _ 29t day of October ,
2
19 8 , in the nighttime, breal and enter the dwelling house of anocther, to wit:
Robert McFarllin:
with intent to commit a felony therein.
COUNT TWO — LARCENY
Kenneth Lee Brown
That
dig in Spartanburg County on or about the __26th  dayof __ Qctober = |

19_ 82 feloniously take and earry away the persomal goods of ____Robert MeFarlin

§200
of the value of more than fi/féy dollars, described as follows:

-2 sum of money, a watch and a Visa card

¥

with intent to deprive the owner(s) permanently of such proﬁerty.

-
-

Against the peace and dignity of the State, and contrary to the statute in such case made and
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The State of South Carolina | DICTMENT FOR
Spartanburg Burglary, Armed Robbery &
County of ‘ Criminal Sexual Conduct, lst. Deg.
7

At a Court of General Sessions, convened on the ___ 17th day of__&Jf}_TluaY‘}’
19§_3_, the Grand Jurors ‘of e Spartanburg == = County present upon their oath:

That Kenneth Lee Brown
did in ___Spartanbuxg County on or about the _2th____ day of . August ,

19 82' in the nighttime, break and enter the dwelling house of another, to-wit:

Beatrice Murphy with intent to commit a felony therein.

Count TI - Armed Robbery

e

That Kenneth Lee Brown did in Spartanburg County on or about the 2&ch day of :August

1982 did willfully and unlawfully, while armed with a deadly weapon, to~wit: a “knife,

¥
+
LR T af i

e

commit the offense of armed robbery by feloniously and forcibly taking a sum of.»ﬂ_ék}gj; s

-

from Beatrice Murphy by putting her in fear of losing her life or éustaining serious 'b'adi“l'y

harm in violaion of Section 16-11-330 (1) of the 1976 Code of Laws of S. C.*

Count 1IT - Criminal Sexual Conduct, lst Deg.

That Kenneth Lee Brown did in Spartanburg County on or about the 20 th day of ?ﬁéﬁstr L
1982 willfully and unl‘awfuliy comnit first degree criminal sexual conduct against
Beatrice Murphy in that he caused her to perform oral stx with him in violation of
Section 16~3-651 and more gpecifically Section 16—-3?652 of the 1978 Cumulative

Supplement to the Code of Laws of §. C., 1976. P

. +
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The State of South Carolina E INDICTMENT FOR "
rtanbur
Countyof o e S BURGLARY AND LARCENY

At a Court of General Sessions, convenad on the ___..._.EL day of January
19_%.3_., the Grand Juvors of ___Spartanburg County present upon their oath:
COUNT ONE — BURGLARY
That Kenneth Lee Brown
did in _ Spartanburg County on or about the __29th ____ gay of __October

19.-_82_, in the nighttime, break and enter the dwelling house of another, to wit:

Caroleen .J. Ranks

with intent to commit a felony therein.

COUNT TWO — LARCENY

That Kenneth lLee Brown

did in .. Spartanburg County on or about the _25¢th ____ dayof _Oetober.

1882, feloniously take and carry away the personal goods of _Caroleen .I. Banks

less than $200
of the value of WhbbéAhdh/fifty dollars, deseribed as follows:

A sum of money and car keys and a 1976 Datsun

w

with intent to deprive the owner({s) permanently of such property.
_ )

I

Against the peace and dignity of the State, and contrary to the statute in such case made and
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed
to be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

Respectfully Submitted,

RECE

Sep212020
South Carolina Commission on Indigent Defense

Division of Appellate Defense
SC Court of Appeals o

Columbia, S.C. 29211-1589

s/ Lara M. Caudy
Appellate Defender

ATTORNEY FOR APPELLANT

This 21st day of September, 2020.





