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FORMS 

STATE C·F SOUTH C;A.ROLH.J,.:., \ 
J 

~ ···county of ~/,,,.J,.,/, . ~-
~ ) 

.: :l'N 'THE.COURT Of. .COMMON P1E.AS ·. 

,.&dth~,$~t2kl"',.llq'(//O ) 
Full name a!'ld prison number (ifany) or Appl11:ant ) 

2015-CP-42-)5~ 
) 
\ 
I v. 
) 

State of South CaroHm. 
) 
) 
) 

APPLICATION FOR 

POST-CONV1CTI0N RELIEF 

) 
) 

INSTRUCTIONS - READ CAREFULLY 

. ln.m·der for this .:µplication to rece\ve cons\deration.by theC~urt, it shall be in w~iting (legibly 
handwrim:n Qt typewdrteq), signed by the applicant and verified (notari?,ed), and i\ shall set forth iri · 
concise form the answe1·s 10 each applicable question. i'r necessary, applicant may rurnisfl his answer to a 
_particular question on the reverse side of the page or on an additional page. Applicant shall make clear 10 
which question any such continued answer refers. . 

Since every application must be sworn under oath, any false statement ofa. rnaterial fact therein 
may serve as the basis ·of pi·oseculion and conviction for perjury. Applicants should, therefore, exercise 
care to assure that al\ answers are true and correct. 

1f the application is taken in form.a Q3UQeris, it shall include a" affidavit (anached al the back of 
the form) setting forth information which eslablishe~ that applicant will be unable to pay the fees and . 
costs of the proceedings. When the application is completed, the original shall be mailed to the Cltrk of 
Court for th~ County in which the applicani was canvic!ed. 

;_ Placeofd~tention£&~. ~pn di// A-&¢/4'35 
~ ~#? . "3S,2,/ . 

2. 

3. 

4. 

Name and location of Court which imposed se11tenc /' ~.,. '/ 

LovA./;Lt'A-1/1/,i,Ud • ~-,l4~p~# ~8 k4q_ 
Name(s) of co-defendant(s) (if any) -M-~ ... 4'""· -~=------------­

NQ At: 

The indictment number or numbers (if known) upon which and the offenses for which 

sentence was imposed: · ? / 
(a) 1'$-5:$- 1/6 · 6 -/O -/Cf· ,ZO -,:ZI- 3<1 - .;) 
(b) J.tJ,;t4~y,, /uLtfn/, . ./u,,j&ic,,t, ,%,/~4 .J'vrffe,,.:t~• 

1



. ,, . 

5. 

(c) ~e..k/«et'P/1-UPJ..y',w,,( ~M,,...1 J'.«vo~~ I . 
The date up n whicr1 .sentence was imposed a1)d the terms of the ser.1enc.e:/J~/l:"'~. . . . . . 

(a). . -.. · 

(b) 

(c) 

6. ·Check whether a finding of guilty was made: 

(a) after a p\ea of guilty--~-----------------
(b) after a plea of not guilty _________________ _ 

(c) after a plea of nolo contendere ----------------

7. Did you appeal from the judgment of conviction or the imposition of sentence? 
~ 

8. lf you answered "yes" to (7). list: 

9. 

(a) the name of ea 1 Court to Jhi~h you appealed: 

iL 

iii: 

(b) 
i. 

ii. 

iii. 

(c) 

i.· 

ii. 

iii. 

the result in ea h such Court to which you appealed: 
~ . 

(d) if known, citations of any written opinion or orders entered p\lfsuant to such 

results: 

I. 

ii. 

iii. 

lf you answered "no 11 to (7), state your reasons for not so appealing: 

(a) dt- AJ4~,,..r~ .k·,_/ /bl/ ,,{ 

(b) 

2 
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.. 

(c) 

1 o. . State ~.onci~el.y tl:ie. g;ounds 011-whii:.h you ba.5e you·r allegation that ycu·are being lieiii~ · · .. · 

custody unlawfully: 

(a) . 

(b) 

(c) 

\ \. State concisely and in the same order the iacts which support each of the grounds se.t out 

in (10): 

(a) 

(b) 

(c) 

12. Prior to this application have. yoi:1 filed with respect to this conviction: q't!,,J 

(a) 

(b) 

(c) 

c,ny petition io a Sta~e. Co1.111 under South Carolina law? ~e'j . -rt'-=-=------
any petition ir. State or Federal Courts for habeas c'orpl!S or post-convittions 

relief? ~S • 
any petition in the U11ited States Supreme Coun for certiorari other than petitions, 

if any, already specified in(&)? ,,,!(/tJ 
......,..._ _____________ _ 

{d) any other petitions, m~tians or applications in th is or any other Cou1t? f(e;,:J _ 
13. If you answered "yes" to any part of (12), list with respect to eacll petition, motion or 

(a) 

i. 

II. 

iii. 

iv. 

(b) 

i. 

ii. 

iii. 

IV. 

3 
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i. 

ii. 

iii. 

iv. 

(d) 

I. 

ii. 

iii. 

!V. 

the dat~c; such disposition: 

c.-. t/ £,t1~J 

(e). 

;. 

if known, citat,ons of any wrlt1en opinions or orders entered pursuant to each snch 

disposition: ~ · 

-----.... ~~'4?-~'...:.·'_i__._~--~-·..../------------~-
ii. ' 

iii. 

iv. 

14. Has any grnund set forth in (lO) been previously presented to this or any other Court, 

Staie or federal, in an)' petition, motion or applicatiqn which you have filed? 

() 

IS. lf you answered "yes11 tQ (l 4) identify: 

(a) which groun. shave been presented: 

i. 

ii. 

iii. 

(b) the proceeding in which each ground was raised: 

i. M,4: 

ii. 

iii. 

ll.cvise.d 112003 

4



'6. 

11. 

(a) 

(b) 

(c} 

(d) 

(e). 

your arraignment and plea? _________________ _ 

your trial, if any? _ __,r~~._> ________________ _ 
ycur sente.ni:ing? ---,~~/!'~.)-----------------. l 

yo'..lr appeal, if ~n.y, from the judgment of conviction or the imposition of 

sentence'? 're) ---z~~~--------~-----------
preparation, presentation or consideration of ~ny pe~ition;, moti9\1S or 

applications with •respect to th is conviction, which you filed? . 

I&. 1 f you answered "yes'' to one or more parts of ( 17), list: 

(a} 

i. 

II,. 

iii. 

(b} 

i. 

ii. 

iii. 

the name and ad~ress of each attqrney who represe ted 1ou: 

;Jq,,. It~ e,4chr., · ,o,, .-.,1,v/ 

5 
-Revised )/WOJ 
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19. State dearl~1 the relief you seek in fili g this a~plic.ation: 

~~~~~~_,-...;~~~~~~~~ .. · 

20. 

STATE OF SOUTH CAROUNA ) 
. /~ ~ /_ J ) VER~FlCATlON 

County of ~;.,..Av1 ) 
l, . kdd}( L~~ &/al./'? 4'-/14'/,l~d , bei:n~dul~ sworn 
·uptfu'rnioath, depose a:cisay that l have subscribed to the foregoing application~ that l know the 
conteTitS thereof; that it includes·every ground known to me for vacating, setting aside or 
correcting the conviction and sentence attacked in~this appli~~; and that the rnatters and 
allegations thel'ein set forth are true. ~ _ ...... .,, 

.. ... c::·· . 

SWORN to and subscribed before me this ___ _ 
day af _______________ _ 

-------,-------(LS.) 
Notary Public 

My Commission Expires:---------

6 
RevlsedJnOOJ 
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•• 

. •.' • •' I II 

AP·PLlCATIONT.O PROCEED WITHOUT PAYMENT 
OF COSTS AND AFFIDAV1T . 

IN SUPPORT THEREOF 

l, kr1111 ·,tl'6 ~ 'l!f, ~ ,·&Pw,.,. ,t_,it.//'i'lt/ CJ_, hereby apply for leave to 
pioceed in this actio~tho,\.lt prepayment of fees or costs or security therefor. In supporr of my 
aµp\ication t declare under penalty of perjury that the following facts are true: 

(i) lam the applicant in this action and I believe 1 am entitled to redress. 

(2) 

SWOR'r-J er affirmed to :jod subscribed before me !his 
___ day of __ --"----- __ _ 

NottJry Pi.blic 

My Commission Expires:---------
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STATE OF SOUTH CAROLINA 

COUNTY OF SPARTANBURG 

Kenneth Lee Brown, 

Applicant, 

v. 

State of South Carolina, 

Respondent. 

) IN THE COURT OF COMMON PLEAS 
) FOR THE SEVENTH JUDICIAL CIRCUIT 
) 

) Case No.: 2015-CP-42-2548 
) 
) 
) 
) RETURN AND MOTION TO DISMISS 
) 
) 
) 
) 

---------------) 

Respondent, in making its Return to the application for post-conviction relief ("PCR") 

filed by Kenneth Lee Brown ("Applicant'") on June l 0, 2015, would respectfully show this 

Court: 

I. 

Applicant is currently confined in the Federal Bureau of Prisons for unrelated 

convictions. Applicant was indicted at the January 1983 term of the Spartanburg County Grand 

Jury for the crimes of armed robbery and assault and battery with intent to kill (1983·GS-42-

0006); attempted armed robbery (l 983-GS-42-0010); three counts of burglary and larceny 

( I 983-GS-42-0019, -0021, and -0031 Counts 1 and 2); burglary (1983-GS-42-0020); burglary, 

armed robbery, and criminal sexual conduct, first degree (l 983-GS-42-0030, Counts 1, 2, and 3). 

Michael Rudasill, Esquire represented Applicant. On January 28, 1983, Applicant pleaded guilty 

before the Honorable Paul M. Moore. Judge Moore sentenced Applicant to five consecutive 

terms of life imprisonment, in addition to consecutive terms of 20 years for atte~ed ~ed 

robbery and 10 years for armed robbery and assault and battery with intent to kill. Applicap.t did 
: .. 

not appeal. 

Page 1 of 6 
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First PCR Application 

Applicant subsequently filed an application for post-conviction relief on October 31, 

1985, alleging his continued confinement was unlawful for the following reasons: 

1. Ineffective assistance of trial counsel; 
2. Involuntary guilty plea; and 
3. ··Sentencing judge did not comply \.vith Rule 11 of Federal Rules of Criminal 

Procedure.'' 

Respondent made its Return on May 9, 1986. An evidentiary hearing was convened on 

May 23, 1986. Petitioner was present and represented by Charles Sanders, Esquire. The 

! lonorable Thomas J. Hughston, Jr., denied and dismissed the application by Order dated July 2, 

1986. Petitioner did not appeal the denial of his application. 

Second PCR Application 

Applicant filed a second PCR application on October 31, 1985, alleging he was being 

held in custody unlawfully for the follov,:ing reasons: 

1. Ineffective assistance of post-conviction relief counsel. 

Respondent made its Return and Motion to Dismiss on March 1, 1989. On October 27, 1989, the 

Honorable E.C. Burnette, III, issued a Conditional Order of Dismissal. and then a Final Order on 

January 26, 1990 dismissing the matter \.Vith prejudice. Applicant did not appeal the denial of his 

second PCR application. 

State Habeas Petition: 2001·CPA2-0398 

Applicant filed a state petition for writ of habeas corpus in circuit court on February 9, 

2001, alleging he was being held in custody unlawfully for the following reasons: 

1. "Trial judge was affirmatively misinformed by the Circuit Solicitor an4..misle~ into 
believing that he was required by law to impose life sentences on [Applii;ant]"; ; 

2. "Trial judge imposed sentence out of prejudice and corrupt motive."; 
3. Ineffective assistance of trial counsel; and 
4. Entitled to a review concerning a belated appeal under White v. State. 

: ·~ 

: ·-

Page 2 of 6 
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Respondent made its Return and Motion to Dismiss on or about February 21, 2003. An 

evidcntiary hearing into the matter was convened on April 10, 2003. At the hearing, Respondent 

made a motion to dismiss the application because there is no habeas corpus relief in the circuit 

court and even if the petition were to be construed as a PCR application, it would have been 

successive and time barred. In an Order dated June 5, 2003, the Honorable J. Derham Cole 

issued a Final Order dismissing the matter \vith prejudice. Applicant did not appeal. 

Current Application 

In his current application, Applicant alleges he is being held unlawfully for the following 

reasons: 

I. "New law says anyone who was 17 years of age and sentenced to life 

imprisonment is unconstitutional. U.S. Supreme Court." 

a. "Petitioner was 17 years old when crime was committed and when he was 

put in jail. [Applicant] didn't tum 18 until January 07, 1983 ." 

Attached to and incorporated herein arc the Spartanburg County Clerk of Court records 

regarding the subject convictions, the records of Applicant's State Habeas application, 1 the PCR 

application, and the return. Respondent reserves the right to amend this Return up.on recejpt of 

relevant infonnation. 

II. . ·.~ 

Respondent submits the allegation related to Miller v. Alabama,_ U.S. ~;-13~~~· Ct. 

w 
2455 (2012) must be dismissed. On November 12, 2014, the South Carolina Supreme Court held 

sentences of life without the possibility of parole that were imposed on juveniles violated the 

Eighth Amendment under Miller and that those individuals are entitled to resentencing pursuant 

to the United States Constitution. Aiken v. Bvars, 410 S.C. 534, 765 S.E.2d 572 (2014). The 

1 Respondent's records of Applicant's first and second PCR actions have been destroyed pursuant to agency 
retention policy and in compliance with the mandates of S.C. Code Ann. §§ 30-1- l Oto 180, and S.C. Code of Regs. 
R.12-321. 
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South Carolina Supreme Court specifically ordered ··any individual affected by our holding may 

file a motion for resentencing within one year from the filing of this opinion in the court of 

general sessions where he or she was originally sentenced." Id. at 545, 765 S.E.2d at 578 

(emphasis added). As such, any challenges under Miller arc not properly heard in a PCR action 

and this allegation must be summarily dismissed. 

III. 

To the extent the Applicant raises any allegations apart from those raised pursuant to 

Miller v. Alabama, this Court should also summarily dismiss the current application because it is 

successive to the Applicant's previous PCR applications. Successive applications for PCR are 

disfavored. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980). S.C. Code Ann. § 17-27~90 

( 1 985) states: 

AIJ grounds for relief available to an applicant under this chapter 
must be raised in his original, supplemental, or amended 
application. /\ny ground finally adjudicated or not so raised, or 
knowingly, voluntarily and intelligently waived in the proceeding 
that resulted in the conviction or sentence, or in any other 
proceeding the applicant has taken to secure relief, may not be the 
basis for a subsequent application, unless the court finds a ground 
for relief asserted which, for sufficient reason, was not asserted or 
was inadequately raised in the original, supplemental, or amended 
application. 

,.,,., 
_;, 

:::-.~ 
·- .• 

Under this statute, successive PCR applications are forbidden unless the Appticailt> can 

point to a 11 sufficient reason" why new grounds for relief were not raised or were not properly 

raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991 ). Any nc,v 

ground raised in a subsequent application is limited to those grounds that ;•could not have been 

raised ... in the previous application.'' Id. al 450,409 S.E.2d at 394. If the Applicant could have 

raised these allegations in a previous application, then the Applicant may not raise those grounds 

Page 4 of 6 
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in successive applications. Id. The Applicant bears the burden of showing that the allegations 

could not have been raised previously. Land, 274 S.C. at 246, 262 S.E.2d at 737. 

With the exception of the Miller v. Alabama claim, the Applicant could have raised any 

new grounds for relief in his prior PCR applications. The Applicant has failed to present any 

reasons why he could not have raised such allegations in his previous PCR application. 

Accordingly, to the extent the Applicant raised any additional issues in his application, 

Respondent moves for a summary dismissal of the application as successive. 

IV. 

Furthermore, to the extent Applicant raises any issues aside from the Miller v. Alabama 

claim, Respondent submits this Application for Post-Conviction Relief should also be summarily 

dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction 

Procedure Act ("the PCR Act"). S.C. Code Ann. § 17-27-10 to -160. Subsection 17-27 ... 4,S(a) 

provides: 

An application for relief filed pursuant to this chapter must be filed 
within one year after the entry of a judgment of conviction or 
within one year after the sending of the remittitur to the lower 
court from an appeal or the filing of the final decision upon an 
appeal, whichever is later. 

! ~ I 

-·· ,-
' .. 

:---::, . 

(/''.· 
f"".: I 

The South Carolina Supreme Court has held that the statute of limitations shall apply to 

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468,469 S.E.2d 606 (1996). 

Applicant pleaded guilty to the offenses he challenges in this Application on January 28, 1983. 

This Application was filed on June 10, 2015, we II beyond the expiration of the statutory filing 

period. 

A motion for summary judgment may properly be used to raise the defense of statute of 

limitations. McDonnell v. Consol. Sch. Dist. of Aiken, 315 S.C. 487,445 S.E.2d 638 (1994). 

Page 5 of 6 
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Additionally, § l 7-27-70(c) authorizes the Court to ··grant a motion by either party for summary 

disposition of [an] application when it appears from the pleadings ... that there is no genuine 

issue of material fact and the moving party is entitled to judgment as a matter of law." 

Therefore, to the extent the Applicant raised claims in his current application aside from his 

allegations pursuant to Miller v. Alabama, the Respondent asks this Court to summarily dismiss 

this PCR application for failure to file within the time mandated by the PCR Act. 

V. 

Each and every allegation contained within the application not expressly admitted, 

qualified or explained herein is denied. 

VI. 

Wl IEREFORE, Respondent moves to summarily dismiss the application as because it is 

successive, time-barred, and not properly before the Court of Common Pleas. 

··-, 
Respectfully submitted, 

!~ 

~ ...... 
,:;") 
j .... - ~ 

ALAN WILSON , .. 

Attorney General 
N 

.. N --
:::::,. 

JOHN W. McINTOSH - ...;. 

Chief Deputy Attorney Genera.I ca 

JOHANNA VALENZUELA 
Senior Assistant Deputy Attorney General 

By: 

JOHNNY E. JAMES JR. 
Staff Attorney 
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STATE OF SOUTH CAROLINA 
COUNTY OF SPARTANBURG 

Kenneth Lee Brown, 

Applicant, 

v. 

State of South Carolina, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE SEVENTH JUDICIAL CIRCUIT 

Case No. 2015-CP-42-2548 

FINAL ORDER OF DISMISSAL 

This matter comes before the Court by way of an application for post-conviction relief 

(PCR) filed June 10, 2015. The Respondent made its return on September 19, 2016, requesting 

the application the application be summarily dismissed based upon the expiration of the statute 

of limitations, the presumption against successive applications, and because Applicant's claim is 

not properly before the Court of Common Pleas pursuant to the ruling in Aiken v. Byars, 410 

S.C. 534, 765 S.E.2d 572 (2014). 

Pursuant to this request, and after reviewing the pleadings in this matter and all of the 

records attached thereto, this Court issued a Conditional Order of Dismissal signed September 

23, 2016, and filed September 23, 2016, provisionally denying and dismissing this action, while 

giving the Applicant twenty (20) days from the date of service of said Order in which to show 

why the dismissal should not become final. Attached to this Final Order and incorporated k,ere~Jl 
3: == . 

by reference is an Affidavit of Service dated October 26, 2016, serving the abovi~entfunect_: ,'_ 
~-- 1 .... , . 
-Q n .- ··-
r,1 w 
C"J 0 Conditional Order of Dismissal on the Applicant. 
r-

In a document captioned "Requesting Order to Grant Resentencing" ag,4 fl~ on 
r N 

November 9, 2016, Applicant argues that he is entitled to "resentencing due to new~ iii w~s 

made retroactive by the United States Supreme Court." 

,,.-"'\ ,11 -·-· c~:1t -1 
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In a document captioned "Motion Granting Resentencing" that was not filed with the 

clerk's office, Applicant argues that he is entitled to a resentencing hearing because his PCR 

application is not time barred due to Aiken. 

This Court has reviewed the Applicant's response to the Conditional Order of Dismissal 

in its entirety, in conjunction with the original pleadings, and finds a sufficient reason has not 

been shown why the Conditional Order of Dismissal should not become final. 

This Court notes the Applicant was convicted and sentenced on January 28, 1983. As this 

action was filed on June 10, 2015, it was clearly filed outside the expiration of the statute of 

limitations. See S.C. Code Ann. § 17-2745(a) (Supp.2003). This is the Applicant's third 

application for post-conviction relief. This Court notes successive PCR applications are 

disfavored. See Land v. State, 274 S.C. 243,246,262 S.E.2d 735, 737 (1980). This Court finds 

the Applicant had the opportunity to litigate all issues related to his case at the evidentiary 

hearing for his first PCR application on May 23, 1986. See Odom v. State, 337 S.C. 256, 261 

523 S.E.2d 753, 755 (1999). ("[A]n Applicant is entitled to a full adjudication on the merits of 

the original petition, or 'one bite at the apple."'). 

[Remainder of page left intentionally blank] 
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IT IS THEREFORE ORDERED that, for the reasons set forth in the Court's 

Conditional Order of Dismissal, the Application for post-conviction relief is hereby denied and 

dismissed with prejudice. 

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal 

within thirty (30) days of the service of this Order to secure appellate review. See Rule 203, 

SCA CR. Applicant's attention is directed to Rule 243, SCACR., for the procedures following the 

filing and service of the notice of appeal. 

ARK HAYES I 
C ief Administrative Ju e 

eventh Judicial Circuit Court 

~!Jg~, South Carolina. 
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\lCbe ~upreme Qtourt of ~outb Qtaroltna 

DANIELE. SHEAROUSE 
CLERK OF COURT 

BRENDA F. SHEALY 
CHIEF DEPUTY CLERK 

June 6, 2017 

Mr. Kenneth Lee Brown 56822-004 
Federal Correctional Complex USP #1 
P.O. Box 1033 
Coleman FL 33521 

Re: Kenneth L. Brown v. State 
Appellate Case No. 2017-001193 
Lower Court Case 

Dear Mr. Brown: 

POST OFFICE BOX 11330 
COLUMBIA, SOUTH CAROLINA 

29211 

1231 GERVAIS STREET 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE: (803) 734-1080 

FAX: (803) 734-1499 

www.sccourts.org 

Since the order of the circuit court determined that this action is barred as being 
successive and as being untimely under the statute of limitations, Rule 243( c) of 
the South Carolina Appellate Court Rules requires you to provide a written 
explanation as to why this det~rmination was improper. This explanation must 
contain sufficient facts, argument and citation to legal authority to show that there 
is .an arguable basis for asserting that the determination by the lower co~rt was 
improper. The failure to make a sufficient showing may result in the dismissal of 
this matter. 

Please provide the explanation required by Rule 243( c) within twenty (20) days of 
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the date of this letter. I have enclosed a copy of Rule 243 for your convenience. 

Very truly yours, 

CLERK 

Enclosure 

cc: Alicia A. Olive, Esquire 
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'filbe ~upreme ~ourt of ~outb ~aroltna 

Kenneth Lee Brown, Petitioner, 

V. 

State of South Carolina, Respondent. 

Appellate Case No. 2017-001193 

ORDER 

In the explanation required by Rule 243(c) of South Carolina Appellate Court 
Rules (SCA CR), petitioner has failed to show that there is an arguable basis for 
asserting that the determination by the lower court was improper. Accordingly, 
this matter is dismissed. The remittitur will be sent as provided by Rule 221 (b ), 
SCACR. 

Columbia, South Carolina 
August 18, 2017 

cc: 
Valerie Garcia Giovanoli, Esquire 
Kenneth Lee Brown 56822-004 
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m:oe ~upreme (!Court of ~outb (!Carolina 

DANIEL E. SHEAROUSE 
CLERK OF COURT 

BRENDA F. SHEALY 
CHIEF DEPUTY CLERK 

September 06, 2017 

The Honorable M. Hope Blackley 
PO Box 3483 
Spartanburg SC 29304-3483 

REMITTITUR 

Re: Kenneth L. Brown v. State 
Lower Court Case No. 2015CP4202548 
Appellate Case No. 2017-001193 

Dear Clerk of Court: 

POST OFFICE BOX 11330 
COLUMBIA, SOUTH CAROLINA 

29211 

1231 GERVAIS STREET 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE: (803) 734-1080 

FAX: (803) 734-1499 

www.sccourts.org 

The above referenced matter is hereby remitted to the lower court or tribunal. A 
copy of the judgment of this Court is enclosed. 

Very truly yours, 

cc: 
Valerie Garcia Giovanoli, Esquire 
Kenneth Lee Brown 56822-004 

CLERK 
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m:'.be $,Upreme ~ourt of $,Outb ~arolina 

DANIEL E. SHEAROUSE 
CLERK OF COURT 

BRENDA F. SHEALY 
CHIEF DEPUTY CLERK 

September 25, 2017 

-Mr. -Kenneth Lee Brown 56822-004 -
Federal Correctional Complex USP #1 
P.O. Box 1033 
-Coleman, FL 33521 

Re: Kenneth L. Browri v. State 
Appellate Case No. 2017-001193 

Dear Mr. Brown: 

POST OFFICE BOX 11330 
COLUMBIA, SOUTH CAROLINA 

29211 

1231 GERVAIS STREET 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE: (803) 734-1080 

FAX· (803) 734-1499 

www.sccourts.org 

This responds to your petition for rehearing dated September 18, 2017. No action 
will be taken on this petition for two reasons. 

First, since the order denying the petition for a writ ofcertiorari was filed on 
August 18, 2017, any petition for rehearing had to actually be received by this 
Court on or before September 4, 201 7. Rule 221 of the South Carolina Appellate 
Court Rules. Therefore, your petition for rehearing is untimely. 

· Second, when no timely petition for rehearing was received, the remittitur was sent 
to the circuit court on September 6, 201 7. The sending of the remittitur ended 
appellate jurisdiction over this case. Wise v. S. C. Dept. of Corr., 3 72 S.C. 173, 642 
S.E.2d 551 (2007). 

Very truly yours, 

CLERK 
cc: Alicia A. Olive, Esquire 
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8/26/2020 SC Judicial Branch 

2017-08-24-01 

\!Cbe ~upreme <!Court of ~outb <!Carolina 
Kenneth Lee Brown, Petitioner, 

V. 

State of South Carolina, Respondent. 

Spartanburg County 

Docket Nos.: 1983-GS-42-00006 
1983-GS-42-00010 

1983-GS-42-00019; 00021; 00031 
1983-GS-42-00020 
1983-GS-42-00030 

ORDER 

By order dated August 18, 2017, the Supreme Court dismissed Kenneth Lee Brown's notice of appeal from 
a decision dismissing Mr. Brown's third application for post-conviction relief. However, because Mr. Brown 
sought, by way of that application, a resentencing hearing pursuant to Aiken v. Byars, 410 S.C. 534, 765 
S.E.2d 572 (2014), and the application was filed within one year of the date of the Supreme Court's order 
of July 23, 2015, lifting the stay of the decision in Aiken, the application is considered a timely motion for a 
resentencing hearing. Now, therefore, pursuant to SC CONST. Art. V, § 4, 

IT IS HEREBY ORDERED that the Honorable R. Keith Kelly be vested with exclusive jurisdiction over the 
Petitioner's Motion for Resentencing in the above-captioned matter. 

Judge Kelly shall at all times be vested with concurrent jurisdiction in all circuits of the state to dispose of 
matters relating to this case, and shall decide all matters pertaining to the Petitioner's Motion, and shall 
retain jurisdiction over this matter regardless of where he may be assigned to hold court, and may 
schedule such hearings as may be necessary at any time without regard as to whether there is a term of 
court scheduled. 

If necessary, to resolve issues related to the appointment of counsel, a hearing shall be conducted within 
thirty (30) days of this order. 

Within sixty (60) days of the date of this order, Judge Kelly shall issue a scheduling order setting forth the 
schedule that shall be followed in this matter, including the date of the hearing on the merits. The 
scheduling order may be amended as necessary. 

August 24, 2017 
Columbia, South Carolina 

s/Donald W. BeattY.-----­
Donald W. Beatty 
Chief Justice 

https://www.sccourts.org/court0rders/display0rder.cfm?orderNo=2017-08-24-01 1/1 
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STATE OF SOUTH CAROLINA ) 
) 

IN THE COURT OF GENERAL SESSIONS 
FOR THE SEVENTH JUDICIAL CIRCUIT 

COUNTY OF SPARTANBURG ) 
) 

The State, ) 
) 

v. ) 
) 

Kenneth Lee Brown. ) 
) 

Defendant. ) 

RETURN TO DEFENDANT'S MOTION 
FOR RESENTENCING . ,., , ... 

Indictment No.: 1983-GS-42-0006, 0010;:~ 
• ···1 

0019. 0020, 0021, 0030, and 0031 ~:, 
I 

r..,:, 

TO: TIIE DEFENDANT, KENNETI! LEE BROWN: 
•.. 
' 

'!! 
· The State, by way of Return to Defendant's Motion for Resentencing. would s_ubmitrthe 

following in response to Defendant>s Motion as well as to fully develop the record of>the 
proceedings in this case, should there be an appeal from this matter: 

1. The Defendant received the following sentences on each charge: on his Burglary First 
(1st) Charge (Ind. No.: 83-GS-42-0019), the Defendant received a Life Sentence with 
parole consecutive; on his Burglary First (l5t) Charge (Ind. No.: 83-GS-42-0021). the 
Defendant received a Life Sentence with parole; on his Burglary First (1 '~ Degree 
charge (Ind. No.: 83.GS-42-0030), the Defendant received a Life Sentence with 
parole; on his Burglary First (1st) Degree charge (Ind. No.: 83-GS-42-0031). on his 
Attempted Armed Robbery (Ind. No.: 83-GS-42-1 O),the Defendant received a twenty 
(20) year with parole consecutive; and on his Receiving Stolen Goods charge (Ind. 
No.: 83-GS-42-0006}, the Defendant received a ten (10) year with parole consecutive 
sentence from the Honorable Paul Moore in Spartanburg County General Sessfons 
Court. The defendant received parole on these charges on May 1, 2002. The South 
Carolina Supreme Court dismissed the defendant's notice of appeal from a decision 
dismissing the defendant's third application for post-conviction relief (PCR). The 
South Carolina Supreme Court ruled that because the defendant sought. by way of 
that application, a resentencing hearing pursuant to Aiken v. Byars, 410 S.C. 534, 765 
S.E.2d 572 (2014), and the application was filed within one year of the date of the 
Supreme Court's order of July 23, 2015, lifting the stay of the decision in Aiken. 
because the application is considered a timely motion for a resentencing hearing. 
Please see attachment #1. 

2. The State would move into the record al1 of the testimony, evidence, and exhibits that 
were made part of the plea of this case. The State would also move any statements 
made in the sentencing of the Defendant into the record of the Motion. The State 
would move all appeals, response to the appea}s, and all rulings into the record. The 
State would also move the criminal record of the Defendant into the record for this 
motion as well as any disciplinary actions t.aken against the defendant while in 

1 
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custody of the South Carolina Department of Corrections and the United States 
Federal Penitentiary System. The defendant is presently in Federal Custody at the 
United States Penitentiary Coleman I in Wildwood. Florida with a release date of 
February 10, 2058. Please see attachment #2- the NCIC of the Defendant and 
attaclunent #3- the South Carolina Public Sex Offender Registry. It appears that the 
defendant has already been released on parole on all of his state charges on May 1, 
2002 and reoffended in Florida and was charged and convicted of his current Federal 

· charges. The State will also produce additional evidence involving these events in the 
full resentencing hearing if needed. The State will reserve the right to present further 
evidence if needed. 

3. The State would submit the Defendant is not entitled to a Motion for Resentencing 
because the Life sentence the Defendant received for his Murder conviction is parole 
eligible. Under South Carolina law in 1983, a Life sentence for Burglary First (lsr) 
Degree is parole eligible after serving ten (10) years of the sentence. The law for 
Murder was changed in 1996 when the .. Truth in Sentencing" bill was enacted and a 
Life sentence since July l. 1996 JS actually a Life sentence without parole. Under 
Aiken v. Byars, 410 S.C. 534, 764 S.E.2d 572 (2014), our South Carolina Supreme 
Court determined that Miller v. Alabama, 132 S.Ct. 2455 (2012) applied retroactivity 
in South Carolina as stated in the Defendant's Motion for Resentencing. However, it 
only applied to all Life without parole sentences. The Defendant's sentence for the 
Burglary First ( l st) Degree in 1983 is for Life with parole, and therefore, Aiken or 
Mfilg_ should not apply to this case. This defendant has also received parole 
concerning these charges in 2002. 

4. The State would argue and move on behalf of the State of South Carolina that the 
action should be dismissed because Aiken and/or Miller should not apply to this case. 

The State would respectfully ask the Court to deny the Defendant's Motion for 
Resentencing in this case and/or dismiss this action. 

October 3, 2017 
Spartanburg, South Carolina 

2 
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~e ~upreme f.tourt of ~outb ctarolina 

Kenneth Lee Brown. Petitioner, 

v. 

State of South Carolina, Respondent. 

Spartanburg County 
Docket Nos.: 1983-GS-42-00006 

1983-GS-42-0001 o 
1983-GS-42·00019; 00021; 00031 
1983-GS-42-00020 
1983-GS-42·00030 

ORDER 

By order dated August 18, 2017, the Supreme Court dismissed Kenneth 

lee Brown's notice of appeal from a decision dismissing Mr. Brown1s third application for 

post-conviction relief. However, because Mr. Brown sought, by way of that application, a 

rasentenclng hearing pursuant to Alken v. Byars, 41 O S.C. 534, 765 S.E.2d 572 (20~4), 

and the application was filed within one year of the date of the Supreme Court's order of 

July 23, 2015, lifting the stay of the decision in Aiken. the application is consldered a 

timely motion for a resentenclng hearing. Now, therefore. pursuant to SC CONST. Art. 

V, §4. 

IT IS HEREBY ORDERED that the Honorable R. Keith Kelly be vested with 

exclusive jurisdiction over the Petitioner's Motion for Resentencing In the above· 

captioned matter. 

50



Judge Kelly shall at all times be vested wlth concurrent Jurisdiction in all circuits of 

the state to dispose of matters relating to this case, and shall decide all matters pertaining 

to the Petitioner's Motion, and shall retain jurisdiction over this matter regardless o1 where 

he may be assigned to hold court, and may schedule such hearings as may be necessary 

at any time without regard as to whether there is a term of court scheduled. 

If necessary, to resolve issues related to 1he appointment of counsel, a hearing 

shall be conducted within thirty (30) ciays of this order. Within sixty (60) days of the date 

of this order, Judge Kelly shall issue a scheduling order setting forth the schedule that 

shall be followed in this matter. Including the date of the hearing on the merits. The 

scheduling order may be amended as necessary. 

f 

August ~,2017 
Columbia, South Carolina 
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Print LEMS.Web Message ICHS 003F817EDB from SCCH 

®1&S.we1, 
ICHS 003F817E0B from SCCH 

SPTSL410 
.ICHS.003F817E0B.SCCH.20l70919 14:20:31 

TO: SPTSL410-9241 20170919 14:20!31 003F817EDB 
FROM: SCCH-8486619 20170919 14:15:25 
ICHS/QH INQUIRY Of SCLED CCH ~ILES USING: 
ATN-BARNETTE, BARR~ 
ORI-SC042015A PUR-C 
NAM-BROWN, KENNETH LEE 
SEX-M RAC-B DOB

OATE-09/l~/2017 TIME-14:15 PAGE-01 OF 02 
ORI-SC042015A 
SCLED ID8NT RESPONSE TO ICES/QH INQUIRY 
THIS RESPONSE CONTAINS POSSIBLE HITS ONLY AND DOES NOT IMPLY A POSITIVE 
MATCK WITH THE INDIVIDUAL IN QUESTION 

NAME-BROWN, KENNETH SEX-M RACE-B 
HEIGHT-508 WEIGHT-150 EYES-BRO HAIR-BLK SKIN-ORK BORN-GA 
FPC: HENRY- ~ 32 W MMM NCIC-PMDMiMPMPOPMPMPMPMPI 

M 32 W Mtt.M 
SID-SC01079272 FBI-494909XA6 
PHOTOGRAPH AVAILABLE 
1-FINGERPRINT IMAGES ON THIS SUBJECT ARE STORED ON SCAtlS 
DATE RECORD ENTERED--09/16/1996 DATE OF LAST UPDATE-~04/03/2007 

ALIAS NAMES-BROWN, KENNTH BROWN, PATRICK AMOS 

B!RTH D~TE

MARKS, ETC-TAT CHEST TAT UL ARM SC UL ARM TAT LF ARM 

SOC SEC NUMBER
SCLED CJIS RECORD INDICATES SUBJECT HAS OUT-OF-STATE ARR8ST INFORMATION 

INDIVIDUAL PROHIBITED FROM POSSESSING OR ACQUIRING FIREARM OR AMMUNITION 
PURSUANT TO FEDERAL GUN CONTROL ACT 0~ 1968 

INFORMATION SUBMITTED TO SLED cca INDICATES THIS INDIVIDUAL HAS BEEN 
CONVICTED OF A FELONY ACCORDING TO THE SOUTH CAROLINA CODE OF LAWS. 
THEREFORE, THIS PERSON IS INELIGIBLE TO SHtP, TRANS~ORT, OR RECEIVE ANY 
FIREARM OR AMMUNITION AFFECTED BY INTERSTATE OR FOREIGN COMMERCE, AS 
DErINEO BY THE GUN CONTROL AC'l' OF l969 (18.USC 922(G)). 

** END OF !DENT+• 

NAME-BROWN, KENN~ LEE 
HEIGHT-SOB WEIGRT-180 EYES-BRO 
FPC: HENRY-19 L :LO 000 16 

M 1 U 000 
SI0-SC0036l657 FBI- 677700X2 
PHOTOGRAPH AVAlLABLE 

SEX-M RACE-B 
HAIR-BLK SKIN- BORN-SC 
NCIC-19121414161413151610 

'l-FINCERPRIN'I' IMAGES ON THIS SUBJECT ARE STORED ON SCAFIS 

Pagel. of2 

http://l 0.1.2.28/lems/default.asp?Category=CriminalHistoay~III&Service=PrMsg&MRpt=... 9/19/2017 
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Print, !LEMS.Web Message ICHS 003F817EDB from SCCH 

DATE RECORD ENTERED--04/06/1982 

ALIAS NAMES-BROWN, KENNETR LEE 

BIRTH DATE

DATE OF LAST UFDATE--07/09/2003 

BROWN, KENNY 

SCLED CJIS RECORD !NDICATES SUBJECT RAS OUT-OF-STATE ARREST INFORMATION 

>>> *** NOTICE *** <<< 
>SUBJECT OF RECORD IS A REGISTERED SEXUAL OFFENDER< 

•• END OF IDENT ** 

(MORE PAGES TO roLLOW) 

Page 2of2 

http://10. 1.2.28/lems/default.asp?Category=CriminalHistory-llI&Service=PrMsg&MRpt= ... 9/19/2017 
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'Print LEMS.Web Message CR 0AC5092932 from NLETSWS 

TO A CRIME Of VIOLENCE 2 COUNTS 
Severity Unknown 

------------------------------------------------------------------------
Court Disposition 
Court Case Number 
Court Agency 
Charge 

(Cyele 2) 

l 
Charge Literal 18:21139AJ& (D) ARMED BANK ROBBERY 2 COUNTS 

Charge Description Charge Severity:Unknown 
Disposition ( ; 746 M/5 Y SRTJ 

•••••••••••••••••••~••••• INDEK OF AGENCIES *******••••••••••••••••••• 

11.gency USM; SCUSMOlOO; 

Agency US eEN•BIG SANDY; KY080011C; 

•*•END OF RECORD•*• 

Triple I Status: Multi-state 

Page 3 of3 

http://l 0.1.2.28/lems/defaultasp?Catcgory=CriminalHistory~III&Service""'PrMsg&MRpt=... 9/19/2017 
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South Carolina Public Sex Offender Registry Page 1 of2 

Geographic Search Name Search Community FAQs Resources Contact Us 

Notifications 

0 Return to Search Result§ 
f§, 
, Back to Search Form (» Submlt a Ilia 

.,. Ask A Question 

BROWN, KENNl:TH LEE 
Main Other Addresses Scars Marks Tattoos Vehicle Information 

1/1/1900 

II 
r ,,. , .. 

OFFENDER'TYPE: 
ADULT TIER III 1• - . ---- ..... ....~ .... --....... ,.,_. 

Off.!'~ses: 
Conviction 
Date 

01/28/1983 

Conviction 
State 

SC 

_....._,,...~ 

Name: 
Flr11tN•mo: KENNETH 
Mldd .. Name: LEE 
La5t N1me: BROWN 

fA~~ses~ 
No records found. · 

L~~!'dorf.~li!~e/~?~=" .' 
Gender: Male 

bca: Black 

OateofBlrtht 

~ Pri~~·!'.Y~~~r!S•: 
FEDERAL PRISON 

1-·- ~- ·-··-- . -· • . . --·· 

, ~hV.!!.~~I D~~~P!ion; .. --.. ···~· . --· .. _ . 
Height: 5 FT 10 IN 
Waight: 

Hair Color: 

l!yeCOlor: 

Statute 

180 LBS 

Black 

Brown 

Offense 

SECTION 18-3- CRIMINAL SEXUAL CONDUCT IN THE 1ST 
652 DEGREE 

http:/ /scor.sled.sc.gov/OffenderDetails.aspx?Display-Main&Id ... 9/19/20 I 7 
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So~th Carolina Public Sex Offender Registry Page 2 of2 

If you believe the listed information Is in error, you may contact us via the "Submit a Tip" 
button above. 

THE INFORMATION PROVIDED ON THIS SITE IS INTENDED FOR COMMUNITY SAFETY 
PURPOSES ONLY AND SHOULD NOT BE USED TO THREATEN., INTIMIDATE, OR HARASS. 
MISUSE OF THIS INFORMATION MAY RESULT IN CRIMINAL PROSECUTION. 

http://scor.sled.sc.gov/OffenderDetails.aspx?Display==Main&Id-... 9/19/2017 
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STATE OF soum CAROLINA 

COUNTY OF SPARTANBURG 

State of SouUt Carolina, 

vs. 

Kenneth Lee Bro~ 

Defendant. 

·r 

f ul\kkd {}. q:31 A~ 

) IN THB COURT OF GENERAL SESSIONS 
) 
) 
.) 
) 
) 
) 
) 
') 
) 
)i 
)i 
) 
) 
) 

SEVENnl JUDICIAL CIRCUIT 

Indictment Nos.: 1983·GS-42 .. 00006 
19s3 .. as.42.0001 o, 1983-0S-42-00019, 
1983-GS-42-00021 ~ l 983-0S-42-00031,. 
1983-0S-42-00020, l 983-GS-42-00030 

~ (/l 
~ "'O ("1 

~ ~ ~(""' a ;....\,'rn 

~ ~ ~~~ 

ORDER 

. -o C.Oo'"' 
rn :: ~ -t,.}:~ 

On August 24, 2017 the South Carolina Supreme Court issued. an order vestmithis co~ S,l r;; 
'.P ~ C")'~ n --: o~~j 

with exclusive jurisdiction to review Petitioner Kenneth Lee Brown's Motion for Re~tertBng ~~ 
l'1'\ (j)' -t 
..(. t,,)• ~ 

pursuanttoAiken v. Byars, 410 S.C. 534, 165 S.B.2d 572 (2014). Upon investigation by the Court, 

the South Carolina Attomey OenCWt the Seventh Circuit Solicitor's Office and the Seventh 

Circuit Public Defend.et'' s Office~ it appears that Petitioner's motion should be stayed until he is 

released from federal custody. 

Toe undersigned met with Derrick Bulsa, Principal Deputy Solicitor for the Seventh 

Judicial Circuit and Clay Allen.. Public Defender for the Seventh Judicial Circuit. The Supreme 

Courtts order set forth certain timelines including appointment of counsel and a scheduling order. 

The undersigned learned that Petitioner is a federal inmate with a projected re.lease date of 10 

February 2058. Further, he is housed at USP Coleman in SumtervUl~ Florida. Mr. Allen wrote a 

detailed letter to Petitioner advising him that the Seventh Circuit Public Defender's office may 

have a conflict of .interest in representing him because Petitioner testified against one of Mr. Allen's 
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fonner clients. As such, Mr. Allen requested that the Court not appoint the Seventh Circuit Public 

Defenders office as counsel for Petitioner. 

The Court finds and concludes that where, as here, Petitioner is in federal custody, 

transporting Petitioner to and from South Carolina while in federal custody is impractical and the 

appointment of counsel would likely require a lawyer from the Office of Indigent Defense. it is in 

the inteiest of judicial economy Petitioner's motion be ST A YED pending his release from federal 

custody and he is returned to South Carolina. 

IT IS THEREFORE ORDERED THAT Petitioner's motion is STAYED pending his 

release from federal custody and he is returned to South Carolina. 

IT IS SO ORDERED. , 
GIVEN under my band and the Seal of this Cc:Jurt this ~y of October 2017 

at Spartanburg, South Carolina. 
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STA TE OF SOUTH CAROLINA ) 
) 

COUNTY OF SPARTANBURG ) 

Kenneth Lee Brown, 
Petitioner, 

vs. 

State of Sou1h Carolina, 
Respondent. 

) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF GENERAL SESSIONS 
THE SEVENTil JUDICIAL CIRCUIT 

Case No. 1983-GS-42.0006, 1983-GS-42-0010, 
1983-GS-42-0019, l 983-0S-42-0020, 
l 983-0S-42-0021, l 983-GS-42-0030, ,. .. ) 
1983-GS-42-0031 . . t.;:! 

MOTION TO RECONSIDER 

·-· -, 
' •• I 

f') .. 

Although not appointed to represent the Petitioner, the undersigned counsel hereby 

moves the Court to reconsider its Order dated October IO, 2017, and filed October 11, 2017. 

Notice of the order was delivered to the undersigned by an email from the Court's taw clerk. No 

notice of the order w~ delivered to the Petitioner; therefore. in order to make a timely motion to 

reconsider so that the rights of the Petitioner are protected,. the undersigned counsel hereby 

moves for a reconsideration of the above described order and asks the Court to withdraw its 

Order of October 11, 2017, and appoint counsel for the Petitioner prior to the issuance of a 

scheduling order or any other orders in this matter. 

This motion is based upon the following information: 

1. On August 24, 2017, the South Carolina Supreme Court issu~ its order vesting 

the Honorable R. Keith Kelly with exclusive jurisdiction over the Petitioner's Motion for 

Resentenci.ng (which the Supreme Cowt had deemed a timely motion by an order dated August 

18. 2017). The Supreme CoW1 also provided that this Court should hold a hearings to resolve 

issues related to the appointment of counsel and to issue a scheduling order. 

1 
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2. The Petitioner is incarcerated; therefore, the undersigned presumes that he is 

indigent and is entitled to received appointed counsel. 
r--~ ... 

3. On or about September 11, 2017, the undersigned advised the Court tpa,t he 
' ;~ 

believed that he a conflict ~f interest in representing the Petitioner and that he f:tad s~t a 

letter to 1hc Petitioner concerning this matter and the Petitioner's desires ageut 
I"·) 

representation. The Court subsequently acknowJedged that the undersigned may havta 

conflict and directed the undersigned to determine how the Office ofindigent Defense desired 

to handle the appointment of conflict couascl in this matter. (Copies of emails of September 11, 

/ ~-- 2017, and Septcmbc, 13, 2017, are attached.) 

{/ 4. On September 26, 2017, the Court advised the undersigned of its intention to set 

this matter aside until 2058. The undersigned then advised the Court that a private attorney 

had agreed to be appointed to represent the Petitioner on this resentencing matter. 

Furthermore, the undersigned suggested that the Petitioner may want to proceed on the 

rescntencing matter before 2058. ~opics of the emails ofSeptember 26, 2017, are attached.) 

5. Although the Court received some infonnation concerning this matter and 

concerning the Petitjoncr by email and conferences in chambers, this Court held no hearings 

and has not appointed counsel for the Petitioner. The Court was not made aware that the 

undersigned has received, after September 26, 2017, communication from the Petitioner 

indicating his desire to proceed in his motion for resentencing. The undersigned continues to 

believe that a conflict of interest may exist between him and the Petitioner and that an 

attorney should be appointed to represent the Petitioner. 

6. Tue undersigned believes that the Petitioner may receive a benefit by 

proceeding forward in a resentencing hearing and not in delaying his case because the 

2 
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Petitioner. ifresentenced, may receive credit towards that sentence while set:ving a sentence in 

federal custody. Robinson v. Slate, 329 S.C. 65,495 S.E.2d 433 (1998). Such service may assist 

the Petitioner in receiving parole in the future. lfthc Court delays his resentencing proceeding 

until his release from federal custody, then the Petitioner m3;y not receive any credit t~wards 
.. '~-

his South Carolina state sentence while serving his federal sentence. 

7. Although the Court has received some infonnation about the Petitioner's dm of 

. ""° 
re1ease from federal custody~ the Petitioner has not had an opportunity to respond to 'tliis 

t';? 

information and has not had the assistance of an appointed coW1SeJ to assist him in respondfug 

to this information. Because the undersigned has not been appointed and is awaiting a 

determination of the conflict of interest issue, he has not been as fully involved in this matter to 

advocate for the Petitioner's hearing. 

WHERF.FORF., the undersigned. on behalf of the Petitioner and pursuant to Rule 29(a), 

9:RerimP, moves for reconsideration of this Court•s Order of October ll, 2017. and requests 

that the Court vacate that order, hold a hearing to determine the issue of the Petitioner's 

representation, and then consider the scheduling of this matter. 

October 17, 2017 

3 

cl2yT.Allea 
9:Bar#328 
Seventh Judicial Circuit Public Defender 
366 North Church Street, Suite 3000 
Spartanburg, South Carolina 29303 
864-596-2561 
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ST TE OF SOUTH CAROLINA ) 
) 

OF SPARTANBURG ) 
) 
) 
) 

IN THE COURT OF GENERAL SESSIONS 
FOR THE SEVENTH JUDICIAL CIRCUIT 

) RETURN TO DEFENDANT'S MOTION 

Defendant. 

) FOR RECONSIDERATION 
) 
) 
) . 

Indictment No.; 1983-GS-42~0006, 0010, 
0019, 0020, 0021, 0030, and 0031 

TO THE DEFENDANT, KENNETii LEE BROWN AND CLAY T. ALLEN, SEVENTH 
CIAL CIRCUIT PUBLIC DEFENDER: 

The State, by way ofRetum to Defendant's Motion for Reconsideratio~ would re-submit 
ollowing in response to Defendant~s Motion and: additional grounds as well as to fully 

dev op the record of the proceedings in this case, should there be an appeal from this matter: 

1. The Defendant received the following sentences on each charge: on his Burglary First 
(1st) Charge (Ind. No.: 83hGS·42-0019), tjle Defendant received a Life Sentence with 
parole consecutive; on his Burglary First (1~ Charge (Ind. No.: 83-GS-42-0021), the 
Defendant received a Life Sentence with parole; on his Burglary First (1st) Degree 
charge (Ind. No.: 83-GS-42-0030)1 the Defendant received a Life Sentence with 
parole; on his Burglary First (1st) Degree charge (Ind. No.: 83-GS-42-0031) received 
a life with parole sentence., on his Attempted Armed Robbery (Ind. No.: 83-0S-42-
10),thc Defendant received a twenty (20) year with parole consecutive; and on his 
Receiving Stolen Goods charge (Ind. No.: 83~GS-42-0006),. the Defendant received a 
ten (10) year with parole consecutive sentence from the Honorable Paul Moore in 
Spartanburg County General Sessions CourL The defendant received parole on these 
charges on May 1, 2002. The South Carolina Supreme Court dismissed the 
defendant's notice of appeal from a decision dismissing the defendant's third 
application for post-conviction relief (PCR). The South Carolina Supreme Court 
ruled that because the defendant sought, by way of that application, a resentencing 
hearing pursuant to Aiken v. Byar~ 410 S.C. 534, 765 S.E.2d 572 (2014), aud smce 
the application was filed within one year of the date of the Supreme Court'iJ,rdiirof 
July 23, 2015, lifting the stay of the decision in Aiken, because the appl~tidi is 
considered a timely motion for a resentencing hearing. rii ;;:; . ·, 

I!::, UJ ' r- .. , ·, 
2. The State would move into the record all of the testimony, evidence, and ~bi~atI:!, =·: 1 

• 

ul 
;, :I:: c~ . 

were made part of the plea of this case. The State wo d also move any S).at~s r ·: :: 
made in the sentencing of the Defendant into the record of the Motion. !!Jie tate= . . .; 
would move all appeals, responses to the appeals, and all rulings into the recbrd e:. ! 
State would also move the criminal record of the Defendant into the record for this 

1 
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motion as well as any disciplinary actions taken against the defendant while in 
custody of the South Carolina Department of Corrections and the United States 
Federal Penitentiary System. The defendant is presently in Federal Custody at the 
United States Penitentiary Coleman I in Wildwood, Florida with a release date of 
February 10, 2058. It appears that the defendant has already been released on parole 
on all of his South Carolina charges on May 1~ 2002 and reoffended in Florida where 
he was charged and convicted of his current Federal charges. The State will also 
produce additional evidence involving these events in the full resentencing hearing if 
needed. The State will reserve the right to present further evidence if needed. 

3. The State would submit the Defendant is not entitled to a Motion for Resentencing 
because the Life sentence the Defendant received for his Burglary First (1~ 
conviction is parole eligible. Under South Carolina law in 1983, a Life sentence for 
Burglary First (1 s~ Degree is parole eligible after serving ten (10) years of the 
sentence. The law for Murder was changed in 1996 when the ccTruth in Sentencing" 
bill was enacted and a Life sentence since July l, 1996 is actually a Life sentence 
without parole. Under Aiken v. Byars, 410 S.C. 534~ 764 S.E.2d 572 (2014), our 
South Carolina Supreme Court determined that Miller v. Alabama, 132 S.Ct. 2455 
(2012) applied retroactivity in South Carolina as stated in the Defendant•s Motion for 
Resentencing. However, it only applied to all Life without parole sentences. The 
Defendant's sentence for the Burglary First (l 5t) Degree in 1983 is for Life with 
parole; therefore, Aiken nor Miller does not apply to this case. This defendant bas 
also received parole concerning these charges in 2002. 

4. The State would argue and move on behalf of the State of South Carolina that the 
action should be dismissed because ,Aiken and/or Miller do not apply to this case. 

5. The State in the alternative agrees with the Court Order dated September 261 2017 to 
set aside this matter until 2058 because of the defendant should not receive any credit 
for bis actions. He received parole on his state sentences and then violated his parole 
when he committed his Federal offenses in which he will have to serve until 20S8 in 
federal custody. The State should not bear the expense and the danger of transporting 
him to Spartanburg, South Carolina from federal custody until he has served his 
federal sentence for a hearing in which the State believes should be dismissed as 
stated above. 
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.. . 

The State would respeotfully ask the Court to deny the Defendant's Motion for 
Reconsideration in this case. 

Oc ber 25, 2017 
Sp anburg. South Carolina 

"' ..., .. ¢) 
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STATE OF SOUTH CAROLINA 
COUNTY OF SPARTANBURG 

KENNETH LEE BROWN,PRO SE, 
PETITIONER, 

v .. 

STATE OF SOUTH CAROLINA, 
RESPONDENT. 

II THE COURT OFGENERAL SESSIONS 
SEVENTH JUDICIAL CIRCUIT 

CASE No1i989-gs-42-0019, 
1983-gs-42-0010.1983-gs-42-0019 
1983-gs-42-0020,1983-gs-42-0021 
1983-gs-~2-0030,1983-gs-42-0031·. 

:x ·.~-
41 I:::; 
::i:, 2: 
0 C .,, < 
,,, . ii 

-J 

MOTION TO LIFT THE ST4T PREVIOUSLY 
IMPOSED IN THIS CASB 

~his motion is based on the following facts. On August 24,2017, ... 
The !~utb:carolina Supreme Court is~ued its order vesting 
R.Keith KellyCircuit Court Judge for the Seventh Judicial Circuit 
over the Petitioner~s Motion for Resentencing-which The Supreme 
Court deemed as a timely filed motion.By an Order dated August 18 
2017. The Petitioner receive notice concerning an· Order issued by 
R.Keth kelly,Judge for the Circuit Court Seventh Judicial Circuit 
who met with Derrick Bulsa,Principal Deputy solicitor,and 
Clay Allen,Public Defender,~ho is not by the way the Petitioner's 
Counsel, al due to a Conflio.1:of interes.g.• Adec:lsion was made by .. 
them vithout the Petitioner having Repi~sentation at the table. 
The Order Stayed Petitioner's Motion for Resentencing Hearing 
until February 10,2058 • 

. The Sixthe Amendment gives Petitioner the Right to enjoy the · .. 
right to a speedy and.Rublic trial.THerefore:the Petitioner is 
being made·to suffer Cruel and Unusual Punishment in violation of 
his Si%th Amendment and Eighth Amendment Rights,by Scheduling 
Petitioner's Motion for Resentencing until February 10,2058. 

l. 

.. 

65



Determing the nature and judicial method of the Archie Bunker 
Jim Crowism Racial Discri•ination. The Constitution requires that 
a Defendant he Represented at every Critical Stage of his trial. 
United States·. Cronic,466 U.S. 659,80 L.Ed.2d 657tl04 s.ct.2039 
n.25 (1984).However while the State Court must weigh the interest 
of the patiest(~)he part.seeking a stay must justify it by clear 
and convincing circumstances outweighing potential harm to the 
party against whom it is operative. 
February 10,2058,is when Respondent wants to hold Resentencing 
Hearing on the motion of Petitioner;is deliberately avoiding the 
process of Due process of law~ Petitioner Brown opposes the Order 
to Stay his motion for resentencing untilFebruary 10,2058. 
Arguing primarily that he may not be liYing:thanJhe may be dead. 
Therefore Petitioner's case is factually distinct that such that 
Staying his Motion for resentencing hearing will not serve a 
Judicial Economy~buy it will serve a violation of Petitioner!s 
rights to speedy trail and due process of law. 
The Petitioner will agree to have his resentencing hearing by 
Tele-Conference or Phone Conference.and to have his Five(5) life 
sentence 1 s reduced to 30 years on each count to run concurrent 
with each other .. 
The Petitioner is entitle to seek declaratory and injunctive 
relief and a declaration that South Carolina Code for sentencing 
Juvenile to life with parole or without parole are. 
Unconstitutional under the E1ghth Amendment.If a Juvenile 
offander 1 s life sentence, while ostensibly,labeled as one with 
parole is the functional equivalent of a life sentence withparole 
or with parole then t~e State has denied yhat offender the 
meaningful opportunity to be release from his life sentence which 
the Eighth Amendment demands. 
Petitioner is an adult inmate of the South Carolina Department of 
Correction,and is serving Five(S) life "~~~encea for offenses he 
the Petitioner committed when he was a Juvenile.The Petitioner 
was sentence to five(S) life sentences with parole under South 
Carolina's Mandatory Sentencing Scheme. 
Petitioner Brown has an exceptional Institutional record in (DOC) 

_and(BOP),and has .taken advantage of every program available to 
him, earned his GED 1 and position of trust in employment and 
taken leadership role in programs to promote alternative to 
Violence within and outside (DOC and BOP). 
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A Categorical rule gives all Juvenile 1 s Nonhomicide offender 1 s a 
chance to domonstrate maturity and feform. The Juvenile should 
not be deprived of the opportunity to achieve manturity of 
Judgmentand self-recognition of himan worth and potential. 
The Constitution prohibits the imposition of life sentence on a. 
Juvenile offender who did not commit homicide. 
As a kid at the age of 5 or 6 years of age the Petitioner was 
diagnosed with attention deficit hyperactivity disorder, and 
EyeOQO below the broader line. All this information was b~ought 
up during the na~itioner's guilty plea trial. 
Petitioner motion to lift the Stay previously imposed in this . 
case.Judicial Economy should not determine the justice the 
Petitioner receives in this life time or the next. 

C 

Thi3lst.Day of October 2017" 

3. 

s~::_ __ .:!'::e. _____ _ 
Kenneth Lee Brown~568-004 
FCC USP!r-1 
p.o.box 1033 
Coleman,FL 33521 
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State of South Carolina 
County of Spartanburg :1 

) 
) 

In The Court of General Session 
Seventh Judicial C1rcuit 

Kenneth Lee Brown,Pro Se, ) 
Petitioner, ) 

) 
vs. ~ 

C/N:1983-GS-42-0010~ 
1983-GS-42-001~.1983-GS-42-0020' 
1983-GS-42-0021~1983:GS-42-0030 
1983-GS-42-0031 

State of South Carolina, 
Respondent. 

) 
) 
) 

PETITION FOR SPEEDY TRIAL 

Speedy Triali/spe-de-/. n; a trial conducted according to prevail~ 
ing rules and procedures that take place without unreasonable or 
undo delay or within a statutory period. The right to a speedy 
trial is guaranteed to cr~minal defendants by the Sixth Amendment 
to the U.S Constitution. The purposes of the right as explained 
by the U.S. Supreme Court are to keep a person who has yet been 
convicted from serving lengthy jail time, to lessen the time that 
the accused must endure the anxiety and publicity of the impendin 
trialJ and to minimize the damage that delay might cause to the 
person's ability to present a defense. 
By order dated August 18,2017,the Supreme Court ORDERED that the 
Honorable R.Keith Xelly be vested with exclusive jurisdiction 
over the Petitionervs Motion For Resentencing in the above 
captioned matter. 
There are important matter's of Law that the Chief Justice out;,·i:: 
line to be resolve issuers as related to the appointment of 
Counsel. and that a bearing shall be conducted within(30)days 
of the Order. Within sizty(60)days of the date of Order Judge 
Kelly shall issue a scheduling oreder setting forth the schedule 
that shall be followed in this matter,including the date of the 
hearing on the merits. 
On September 26,2017,the Court advised Clay T. Allen,Public­
Defender for the Seventh Jurlieial Circuit that its intention to 
set Petitioner's Resentencing Hearing aside until his release 
date of February 10,2058. This in itself is a Clear Violation of 
t;_h~ iigbth_im~n_d!Jlen~. And,.._ on top of all _this the. Petitionet' was 
NOT did not receiTe adee~uate representation at ORDER HEARING 
as outline in the State of South Supreme Court Order. 
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, ....... ---· 

The Constitution requires that a defendant be represented at 
11 EYery Critical Stage of his 1:rial", U.S. V.c'ronic,466u.s.659. 
ao L.Ed.2d 657,104 s.ct.2030 n.2s (1984). 
By them meaning Judge Kelly, Derrick Bulsa,Principal Deputy 
Solicitor for the Seventh Judicial Circuit and Clay T.Allen 
who is not my appointed Counsel are is he on record as been my 
appointed Counsel because of a serious conflict of interest as 
St~ted on Court record by Clay T.Allen himself~ 
Disobedience of Chief Justice Donald W.Beatty Order or directiYe 
in the Courtroom violate Due Process of Law. The Misbehavior of 
Judge R.Keith Kelly,Derrick BulsarPrincipal Deputy~Solicitor, 
and Clay T •• Allen ,.P-ubl..ic Defender (A) 11 of their e.c tions 
Constitutes direct Crimial Contempt. Because they must follow the 
etnices rule of justice not inj~stice. 
Its clear that the Petitioner was and is still been denied the 
Due process of Law in 1riolation of his Fourteeth Amendment ·'Right 
{"nor shall any State deprive any person of life,or liberty,or 
property.without due process of law;nor deJJ to any person within 
its jurisdiction the equal protection of the laws".). 
A Categorical rule giYes all juvenile and this means the .. --
Pet1t1oncr Kenneth Lee Brown who was a juven~le at the time of 
his crimes which was nonhom1cide a chance to domnstrate maturity 
and :r:eform •. The Petitioner ,ju•enile at time of his crimes should 
not be deprived of the opportunity to achieve maturity of 
Judgment and Self-recognition of Hu~an worth and potrntial. 
The Petitioner is entitle to seek declaratory and injun~tive ~ 
relief.and declaration that South Carolina Code for Sentencing 
Juvenile to life,with or without parole are Unconstitutional 
under the Eighth Amendment. If a Juvenile off ebder' s• life 
sentence with ostensible labeled aa one with parole is the 
functional equivlent of a life sentence without parole,then the 
State baa denied that offender the m~an~ngful opportunity to be 
release from hie life sentence which the Eighth Anendmeut Demands 
The Petitioner is nov(52)years of age 1 and lets look at truth in 
this situation February 10 1 2058,Petitione~ will not be liv~n& 
this truthFetitioner has an exceptional institutional record in 

•.. '.Q.epar.t~en1=... of G.<>;r..rec:. tio.n(SCD.C) a..nd while in (BGP). Peti.tioner has 
taken advantage of every program available to him.earned postion 
of trust in employment,and taken leadership role in programs to 
promote alternative to violence within and outside(SCDC),and(BOP) 
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....... 

Steps need to be made toward unraveling the mysteries of with­
holing justice from Petitioner Kenneth Lee Brown. 
The actions of the Seventh Judicial Circuit Solicitor's office 
are opprobrious. 
The issues of law can be resolve in the fairness of law by 
dismissing the Petitioner case altogether,or to have his 
(5)life Sentences reduced to (30)years each and to run 
Concurrent. Steps can be made without brinning Petitioner 
back to Court, 
Petitioner is also requesting that another Judge be appointed 
to oversee his Resentencing Motion,that will not display Bias 
or Prejudice. 

·CERTIFICATE of SERVICE 

A copy of this petition for Speedy Trial has been placed in 
the United States Mail postage prepaid and served upon the 
below person's as named concerning this case: 

The Honorable R.Keith Kelly 
Judge South Carolina Circuit Court 
Cherokee County Courthouse 
125 Bast Floyd Baker Boulevard 
Gaffney,SC 29303 

Barry J. Barnette,Solicitor 
SeYenth Judicial Circuit 
Spartanburg County Courthouse 
180 Magnolia Street 
Spertanburg,SC 29306 

Valerie Garcia GioYanoli 
Esquire,assistant 
Attorney General's offic.t:. 
P.O.BOX 11549 
Columbia,SC 29211-1549 

Clay T.Allen 
Public Defender office 
366 No~th Church St. 
Spartanburg.SC 29303 

.Submitted ByS~~"'.3-.. ~---=:-· 
Kenneth Lee Df"own 1 Pro Se 
FCC Coleman USP 1 
P.O.BOX 1033 
Coleman,FL 33521 

;t./tJt)to/1 
~ .. 
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STATE OF sourn CAROLINA 

COUNTY OF SPARTANBURG 

Slate of South Carolina, 

vs. 

Kenneth Lee Brown, 

Defendant. 

) IN ntE COURT OF GENERAL SESS10NS 
) 
) 
) 
) 
) 
') 
) 
) 
) 
) 
) 
) 
) 

SEVENTH JUDICIAL CIRCUIT 

Indictment Nos.: 1983.QS,42..()0006 
l 983-0S-42-00010, 1983-GS-42-00019, 
1983-GS-42-00021, l 983-0S-42-00031, 
1983-GS-42-00020, 1983-GS-42..()0030 

) ORDER 
II 

On August 24, 2017 the South Carolina Supreme Court issued an order vesting this court 

with exclusive jurisdiction to review Petitioner Kenneth Lee Brown~s Motion for Resentencing 

pursuant to Aiken v. Byars, 410 S.C. 534. 765 S.E.2d 572 (2014). 

This court previously issued an order to stay the proceedings in this matter on October 11, 

20 I 7. In response, a Motion to Reconsider was filed by Clay Allen Esq. on October 17. 2017. The 

Defendant, Kenneth Lee Btown filed a Motion to Lift S1ay on November 7, 2017 and a Motion 

for Speedy Trial on December 11, 2017. 

After consideration of the motions filed by both the Defendant and his previously appointed 

counsel, this court now denies the Mo1ion to Reconsider, Motion to Lift S1ay and Motion for 

Speedy Trial. 

IT IS THEREFORE ORDERED THAT the Defendant's motions are DENIED. 

IT IS SO ORDERED. 

July 25, 2018 
Spartanburg, SC 

Page 1 ofl 

,t? ~~ /R).?eithlly 
Judge of the Circuit Co~ 
Seventh Judicial Circuit 
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STATE OF SOUTH CAROLINA 

COUNTY OF SPARTANBURG 

Kenneth Lee Brown. 

Petitioner. 

vs. 

Slate ()f South Carolina, 

Respondent. 

JN THE COURT OF GENERAL SESS(ONS 
THE SEVENTH JUDICIAL CIRCUIT 

Case No~'l-42-0006, L983-GS-42-00!0.A.'11c~ 
fl,15li8b983-0S-42-0019, 1983-GS-42-0020, N,pC>:uic;.i: 

.. J 983-GS-42-0021. l 983-0S-42-0030~3d.\ ~ 
~~ 983-GS-42-0031 

0,i ~~""."I ,._, V • 
r~OQ\ c:., ~ 

ORDER APPOINTING COU!'aEI;oSJ 
C- -•ri, 
C :;,,~ z :r::r.-:-, 
;:::; ~oF 

:::::J -f'J,.,.. 
P,n("; :i no 

N
os c-

'11tis matter comes before me for the appointment of counsel for Petitioner Kcnl1£YI l~ 
~ -< 

Brown. The Petitioner requests appointment of counsel to represent him in connection with his 

request for resentencing pursuant to Aiken 1·. Bya,·,\·. 410 S.C. 5J4, 765 S.E.2d 572 {2014}. In 

Aiken. the South Carolina Supreme Court held that all juveniles (indhiduals Jes., than eighteen 

years old at the time of their offense) sentenced to life without parole prior to the Aiken dcc,sion 

arc '·entitled 10 resentencing to allow the inmates to present evidence specific to their uttributcs 

of youth and aUow the judge to consjdcr such evidence in the light of its constitutional 

weight. .. /d. nt 544. 765 S.E.2d at 577. 

Thi! Petitioner liled a an application for posl conviction on June 10. 2015, in which the 

Petitioner sought a resenteudng hearing pursuant to Aiken \·. Byars, .v11pra. The South Carolina 

Supreme Court. by its order of August 27. 20 I 7. considered the Petitioner's application for post 

conviction relief as a timely motion for a resentencing hearing, and vested this Court with 

exclusive jurisdiction over the Petitioner's Motion for Resentencing. Subsequently, this Court 

issued a stay ofthe proceedings on October IO, 2017. The Supreme Court has recently lifted the 

.stay and has asked this Coun to appoint an attorney to represent the Petitioner. 

---------- . 
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Clay T. Allen. the Seventh Judicial Circuit Public Defender. has advised the Court that he 

has a conllict in representing the Petitioner because the Petitioner has previously testiJied as a 

witness for the State against a client whom Mr. Allen was representing. l find that Mr. Allen bas 

.i polentia'I conflict of interest and that neither he nor the Seventh Judicial Circuit Public 

Defender·s Office slwuld be appuintcd to represent the Petitioner. This Court has been informed 

that Robin C. File, Esquire. of the Spartanburg County Bar has agreed to represent the Petitioner 

on this matter. 

This Coun finds that Mr. File is '"qualified and experienced counsel." See S.C. Code § 

17-3-20. 

IT IS THEREFORE ORDERED lhat Robin C. Pile. Esquire, is appointed as counsel for 

Defendant Kenneth Lee Brown in conm."Ction with his motion for rcsentencing pursuant to Aiken. 

AND IT IS SO ORDERED. 

J Ull~ _/Y. 20 J 9 

Spartanburg, South Carolina 

·---· .. ·---····· 

~~~¢(~ /R~citKcl)y 1 

Judge. Seventh Judkial Circuit 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF SPARTANBURG ) 

Kenneth Lee Brown. ) 
) 

Petitioner, ) 

v. 

State of South Carolina, 

) 
) 
) 
) 
) 
:> 
:) 
) 
) 
) 

IN THE COURT OF GENERAL SESSIONS 

FOR THE SEVENTII JUDICIAL cm.curr 

STATE'S~~ SUPPLEMENTAL 
MOTION TO DISMISS THE PETITIONER'S 

MOTION FOR RESENTENCING 

Indictment Nos.~ 1983-GS-42-0006, 
l 983-GS-42-0010, 1983-0S-42-0019, 
1983-GS-42-0020, 19&3-0S-42-0021. 
1983-08-42-0030, and 1983-0S-42-0031 

Warrant Nos.: A803217, A764997, 
A6051880, A605884, A60S885, A80321S. 
andA60S882 

TO: ROBIN C. FILE, ESQ.1 ATTORNEY FOR. THE PETmONER, AND THE 
PETmONER. KENNETH LEE BROWN: 

The State, by way of addition to its S~ Motion to Dismiss Petitioner's Motion for 
Rese.ntencing, submits the following in response to Petitioner's Motion for Resentencing. In 
doing so, the State re-stat.es by implicatfon its original groWlds in opposition as if fully set forth 
herein. This Motion would now also add by reference and.discussion herein-below the recent 
decision of the South Carolina Court of Appeals tn State v. Finley, (Ct App. Op. No. 566S., filed 
7/17/19) (copy of case marked as Attachment #1 hereto). 

In State v. Finley, Finley argued bis mandatory sentence of life with the possibility of 
parole after service of thirty (30) years was a de facto LWOP, functionally equivalent to a 
sentence of life imprisownent without the possibility of parole (L WOP), and therefore a violation 
of the Eighth Amcndment,s prohibition against cruel and unusual punishments. Finley also 
<:ontended the mandatory sentencing scheme. rendered his life sentence unconstitutional because 
it prevented consideration of his juvenile status a required by Miller v, Alabama. 561 U.S. 460 
(2012) and Byars. · 
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The Court of Appeals found that the Appellant in Finley was not entitled to resentencing 
pursuant to Miller iind Byars. The Court stated: 

Although Finley received a mandatory life sentence for murder as a juvenile 
offender, the circuit court's sentence afforded Finley parole eligibility after the 
service of thirty years' imprisonment. See S.C. Code Ann. § 16~3~20(A) (1992) 
(providing that a person who is convicted of or pleads guilty to murder must be 
punished by (l) death; (2) life imprisonment with the possibility of parole after 
twenty years; or (.3) life imprisoruncnt with the possibility of parole after thirty 
years if the State sought the death penalty and an aggravating circumstance v.ras 
fowtd but a recommendation of death was not made). This sentence differs 
significantly from those at issue in 01,llham. Mfilg. and fu'1n in which the 
juvcnilo offenders received sentences of life imprisonment without the possibility 
for parole. Sec Graham. 560 U.S. at 82 ("The Constitution prohibits the 
imposition of a life without parole sentence on a. juvenile offender who did not 
commit homicide." (empha.'lis added)); Miller. S61 U.S. at 479 ("We therefore 
hold that the Eighth Amendment forbids a sentencing scheme that mandates life 
in prison without possibility of parole for juvenile offenders. 11 

( emphasis added)); 
Byars. 410 S.C. at 545, 765 S.E.2d at 578 (!1Wc hold the principles enunciated in 
Miller , .• appiy ... to ail juvenile offenders who may be subject to a sentence of 
life imprisonment without the possibility of parole." (emphasis added)). As our 
supreme court recently noted in. Slocumb. this court's review is confined by the 
parameters established by the United States Supreme Court. See 426 S.C. at 306, 
827 S.E.2d at IS3. Therefore. as it stands. Finley is not a member of the class of 
offenders contemplated by our precedent. Purthennorc, the Supreme Court 
indicated in Graham and Montgomery that a sentencing court may remedy any 
potential Eighth Amendment violations by permitting a juvenile offender to be 
considered for parole. See Graham. 560 U.S. at 82 C'A State need not guarantee 
Ibo offender eventual release~ but if it imposes a sentence of life it must provide 
him or her with somo realistic opportunity to obtain release before the end of that 
term."); Montgomery, 136 S. Ct. at 736 ("A State may remedy a Miller violation 
by permitting juvenilo homicide offenders to be considered for parole, rather thm 
by resentcncing them."). As Fintey's sentence afforded him parole eligibility, we 
find any potential Eighth Amendment violation was cured. (Caso cites: Graham 
v . .Florida~ 560 U.S. 59 (2010); State v. Slocumb, 426 S.C. 297, 827 S.E.2d 148 
(2019); and Montgomery v, Louisiana. 136 S.Ct. 718 (2016)). 

The South Carolina Court of Appeals found that the circuit court did not err in denying 
FinJoy•s motion for rcsentencing and affim1ed the circuit court, s order 
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The State would respectfully ask the Court to deny the Petitioner•s Motion for 
Resentencing in this case for the above-mentioned reasons and in light of the holding and 
icasoning of our Court of Appeals in State v. Finley, and for reasons stated in the State's 
prcvioU! motions. 

July242019 
Spartanburg, South Carolina 

1] :OJ HV zz ,nr 6!0Z 

3 }dNOO:> 9U0SN\i'1MVc{S 
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1 STATE OF SOUTH CAROLINA 

2 COUNTY OF SPARTANBURG 

3 

4 STATE OF SOUTH CAROLINA, 

5 PLAINTIFF, 

6 vs. 

7 KENNETH LEE BROWN, 

8 DEFENDANT. 

9 

10 

11 

12 

13 B E F O R E: 

) 
) COURT OF GENERAL SESSIONS 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 

TRANSCRIPT 

OF 

RECORD 

1983-GS-42-6, 10 
1983-GS-42-19 - 21 

1983-GS-42-30, 31 

December 17th, 2019 
Spartanburg, south Carolina 

14 THE HONORABLE R. KEITH KELLY, Judge. 

15 
APPEARANCES: 

BARRY BARNETTE 
SOLICITOR 
Attorney for the State 

ROBIN FILE 
ESQ. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Attorney for the Defendant 

PAMELA E. GREEN 
circuit court Reporter 
seventh Judicial circuit 
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1 I N D E X O F W I T N E S S E S 

2 

3 (WHEREUPON, there were no exhibits marked or testimony 

4 taken during this hearing.) 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 

2 

3 

4 

5 

6 

7 

P R O C E E D I N G S 

SOLICITOR BARNETTE: May it please the court, Your 

Honor? 

THE COURT: Yes, sir. 

SOLICITOR BARNETTE: This is the case of State versus 

Kenneth Lee Brown, Your Honor. Involved Indictments 

8 1983-GS-42-6, 10, 19, 20, 21, 30, and 31, Your Honor. 

9 Your Honor, he was granted a motion under Aiken versus 

10 Byars, and I believe Your Honor was vested jurisdiction with 

11 this case. 

12 Your Honor, we filed a Return to the motion -- to the 

13 Defendant's motion in this case, Your Honor. I've actually 

14 filed a supplemental motion also. The original -- and 

15 basically it's a Motion to Dismiss the Aiken versus Byars 

16 case, Your Honor. I filed it back on October 25th, 2017, 

17 the original return to his motion. Then I did a 

18 supplemental motion, Your Honor, on July 22nd, 2019, Your 

19 Honor, in that case. 

20 Just to give a little bit of background, Your Honor, he 

21 was convicted on burglary first, Your Honor, which he, he 

22 received the life sentence with parole, Your Honor, in that 

23 case on a burglary first, Your Honor, and then he also had 

24 an attempted armed robbery. He got 20 years consecutive on 

25 that, Your Honor, receiving stolen goods, Your Honor, 10 

3 
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1 years consecutive to that, and the other charge, Your Honor. 

2 He received parole on this, Your Honor, on May 1st, two 

3 2000 I mean 2002, Your Honor. At that time, he had filed 

4 different motions for appeals and PCR. They all been 

5 denied, Your Honor. 

6 Basically, the court ordered, I believe it was 

7 July 23rd, 2015, in order to have the Aiken, I think you had 

8 set it aside at one point, Your Honor, because he is 1n 

9 Florida now. He was granted parole, went to Florida, and 

10 got convicted of several bank robberies in Federal court in, 

11 in Florida, Your Honor. Matter of fact, he is in custody 

12 under the Federal court, Your Honor, until February 10th, 

13 2018, 1n this case, Your Honor. 

14 And I filed the supplemental, Your Honor, because State 

15 versus Finley came out in the mean time, and that is -- cite 

16 on that is 427 s.c. 419, 831 S.E.2d 158, Your Honor, 2019 

17 case by the south Carolina court of Appeals, Your Honor, in 

18 that case, and basically, Your Honor, and I can go through 

19 everything, I put it in my supplemental motion, all the case 

20 law and all the cites that the court cites in Finley, Your 

21 Honor, but basically he was given a parole sentence, and 

22 that is not a life without parole a true life without 

23 parole situation that was considered by Aiken versus Byars 

24 as well as the other cases that's been decided in this case 

25 concerning Aiken versus Byars type of defendant, Your Honor. 

4 
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1 And this one's even different because a lot of them 

2 I've dealt with before, they were eligible for parole, has 

3 not been given parole. This Defendant has been given 

4 parole. Therefore, he actually had his chance, was out, and 

5 obviously threw it away. He went and committed more crimes 

6 down in the State of Florida, and is serving his time for 

7 that, Your Honor. I believe they've actually filed a, a 

8 parole violation on him that will be taken care of, I guess, 

9 once he's ever out -- if he ever gets out of the Federal 

10 system in Florida, Your Honor, in this case. 

11 I think, under State versus Finley, Your Honor, and 

12 other cases I have cited in my return in the two different 

13 forms I've done, Your Honor, he is not eligible under Aiken 

14 versus Byars, and I'd ask that his action be dismissed, Your 

15 Honor, based off that. 

16 THE COURT: Mr. File. 

17 MR. FILE: Your Honor, for the record, I was appointed 

18 to represent the Defendant here due to the fact that the 

19 public defender had a conflict. I believe Mr. Brown had 

20 testified against a previous defendant they represented in 

21 a, in a murder or, or a death penalty case. 

22 First of all, I wanted to put on the record my client 

23 and -- I've corresponded with my client several a number 

24 of times since my appointment, and he indicated to me, and, 

25 and you had asked me to, to reaffirm this, that he is in the 

5 
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1 Federal DOC 1n Florida, and that under no circumstances did 

2 he want to be here. so, he -- we are waiving his presence. 

3 Second, another thing I need to put on the record is 

4 just, this past weekend, when I came to work Monday and 

5 checked my mailbox, he had sent me a letter indicating that 

6 he wished to relieve -- have me relieved as his attorney. 

7 That was after I had informed him of the law adverse to his 

8 case. But he wished to relieve me as his attorney. 

9 I don't know if the court has received any filings on 

10 that or not. He did -- I did receive something from the 

11 Supreme court 1n -- indicating he had -- it looked to me 

12 like he was refiling his motion to have his sentence 

13 converted to something less than life with the supreme 

14 court, and he -- and, and all and they sent it back to him 

15 telling he had to file that with the circuit court since the 

16 case was remanded back to, to this court, and he -- and all. 

17 But I have not seen anything else from him. 

18 And, and, also -- but anyway he did indicate he wished 

19 to relieve me as his attorney. we brought that to your 

20 attention yesterday, and you had indicated you were going to 

21 go forward with the case at this time. so 

22 THE COURT: Yes, and I'll put that on the record so it 

23 protects you, Mr. File. You shared that with me. It said 

24 he was filing a motion, and I've, I've not seen a motion. 

25 Nothing has been, been sent to me, and if, if it had been, I 

6 
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1 would deny it. He's just -- he doesn't like the advice that 

2 you told him and the status of the law. 

3 so, he waived -- and, and he waived his right to be 

4 

5 

6 

here. so--. 

MR. FILE: 

THE COURT: 

Thank you, Your Honor. 

Make sure you put all that on the record. 

7 MR. FILE: Your Honor, this case was initiated by my 

8 client filling a prose filing with the supreme court. 

9 As you're well aware, he was -- the supreme court 

10 interpreted his motion as being a motion for resentencing 

11 under Aiken v. Byars. They sent it back to Your Honor. You 

12 stayed it until 2058, but then they issued an order saying 

13 that you needed to have a hearing on it. 

14 so, so, I -- Your Honor, he -- he's alleging that he's 

15 entitled to a resentencing under Aiken v. Byars because he's 

16 received a life sentence at the age of 17 1n 1983 when he 

17 was a juvenile. He was sentenced on several burglary cases, 

18 armed robbery, and I believe there was an assault with 

19 intent to kill in one of those as well. He, he also was 

20 sentenced on some grand larceny charges, burglary and grand, 

21 grand larceny, and criminal sexual conduct in the first 

22 degree, and, and he -- we will concede that he was granted 

23 parole. 

24 However, he's, he's asking for resentencing anyway 

25 under the Eighth Amendment, and also alleging that this 

7 
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1 sentence was excessive per State v. Kimbrough, which I have 

2 a copy of that case law if Your Honor wants to see it. But 

3 he, he 1s -- I have made him aware of the law adverse to his 

4 case. However, he -- it's -- he did -- and he made parole. 

5 However, he, he wishes to proceed with a request that this 

6 court consider resentencing, and he's indicated he thinks 

7 his sentence was excessive for him being a juvenile with no 

8 prior record at that time, and he's asking, throughout the 

9 documents he has filed, and, and also in correspondents with 

10 me, he -- he's asking the court to resentence him to a 30 

11 year sentence concurrent with what he's now serving in the 

12 Federal DOC. And that's what I gathered from all the 

13 documents. 

14 THE COURT: All right. Any, any reply, Solicitor? 

15 SOLICITOR BARNETTE: Your Honor, just briefly, or 

16 whatever. 

17 Like I said, if it was life -- if it was after 1996, it 

18 was a true life sentence day for day or whatever. That's 

19 not the case in his situation. I know the court understands 

20 that. 

21 In 1983 he was parole eligible. He actually had got 

22 parole. so, therefore, I don't think it applies in this 

23 case, and I'd ask the court to dismiss his action. 

24 THE COURT: okay. I understand that he was on parole 

25 when he committed the, the offenses that caught him a 

8 
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1 significant sentence in the Bureau of Prison. 

2 SOLICITOR BARNETTE: Yes, sir, that's correct. 

3 THE COURT: okay. All right. It's under advisement. 

4 The motion is under advisement and watch your email. 

5 MR. FILE: Thank you. 

6 SOLICITOR BARNETTE: Thank you, Your Honor. 
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* * *END OF REQUESTED TRANSCRIPT OF RECORD*** 
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1 C E R T I F I C A T E 

2 

3 I, Pamela E. Green, official court Reporter for the 

4 State of South Carolina, do hereby certify that the 

5 foregoing is a true, accurate and complete Transcript of 

6 Record of the proceedings had and evidence introduced in the 

7 trial of the captioned case, relative to appeal, in the 

8 court of General sessions for Spartanburg county, south 

9 Carolina, on the 17th day of December, 2019. 

10 I do further certify that I am neither of kin, counsel 

11 nor interest to any party hereto. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

March 17th, 2020 

PAMELA E. GREEN, court Reporter 
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. ;: . COMPUTER 

STATE OP SOUTH CAROLiNA 

COUNTY OF SPARTANBURG 

Kenneth Lee Brown, 

) . IN THB COURT OF GENERAL SESSI?~ 
) FOR THE SEVENTH JUDICIAL CIRCUJt.!\: J1ra . . 
) . . . . \.-1.e~ 
~ • · JAN . -c;:,.JCJ 
> sec 16 1010 

Petitioner. . ) OIJrt 'f . 
· )) . ORDER GRANTING RESPOND~'S MOTION O A,op8Pfo . v. 

TO DISMISS AND DENY PETITIONER'S Q/g 
The State of South Carol~ ) MOTION FORRESENTENCING 

) . 
) Indictment No~: . 1983-GS-42-0006~ 001 O, 

Respondent. ) 0019, 0020, 0021. 0030, and 0031 

On ~ber 17, 2019, this Court·held a motion ~earing regarding Petitioner's lflken v. 

· Byars Motion for Resentencing and the State's· related Motion to Dismiss and Deny. The State · 

was represen~ by Barry Barnette, Solicitor for the Seventh Judicial Circuit The Petition~ was 

represented by Robin File, Esq. Pamela Green was the Court Reporter for the hearing. Mr. Pile 

had been appointed to represent the Petitioner because the Seventh Judicial ~rcuit Public 
,. 

Defenders Office has-a conflict with any representatiqn of him. The Petitioner had previously·. 

testified as a witness for the State of South Caroli~ against a ~lient that Clay All~. the·Seventh 
. . 

Circuit ~lie Defender, had represented. ·The Court appointed Mr. File to represent the Petitioner · 

on Jµne 12, 2019. after considering Mr: Allen's potential con1lict of interest. · 
. . . . en .. . 

. . -~ ~ 

.Prior to the ~g being scheduled for D~ber 17, 2019, Mr. Jtile.no~~urt . , . . !i!ir ~ . "'Tl 
and the State that bis client~ wai~g bis p~nce at the hearing. At the start ~~be, . ·. . 
11'2' hearlno Mr. File also stated on·tbe record that bis client had notified him tbaa:;,sul,fflt,,.;vJTI 

Ot . ·. . ··..-..g~ ;,"a:"" 0 
his presence at ~e hearin_g .. Additionally: Mr.·File alsQ notified the Court that,~~~ bis· ·. 
client of new case law ftom the South Caroiina Court of Appeals deci~ sinte the -~~ng of 

Petitioner's Aiken V. Byars Motio11t and after doing so.Mr. File~ received another handwritten . 

~·· 
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1~ indicating _the Petitioner wanted Mr. File reliev~ from representing bim arid new counsel 

appointed because Mr. File was not representing him as_ he shoul~ .. 

The Court first considered the bJstoey of this case as stated in the matters before the Court: 

The Peti_tioner pled guilty on January 28; 1983, and received the following sentences on each . 

charge: on his Burglary First (l SI) Degree cllarge (Ind. No.: 83-0S-42-0019) the Petitioner received 

a life ~leiice with parole··consecutive; on bis B~ary First (1") ~ogree charge (Ind. No.: 83· 

GS-42·0021) the Petitioner received a life $Cntence with parole; on his Burglary First (l~ Degree 

charge (Ind. No.: 83-0S-42-0030) the Petitioner.received a life sentence with.parole; on bis . . 

Burglary First (lit) Degree charge (Ind. No.: 83-0S-42-0031) the Petitioner ~eoeived a life with 
. . . 

. parole sentence; ~n his A~pted Armed Robbery eharge (Ind. No.: -83-GS-42-10) the Petitioner 
. . . 

received a twenty (20) year with parole consecutive sentence; and on bis Receiving Stolen ~ods 

charge (Ind. No.: 83-0S-42-0006) the Petitioner received a ~en (1.0) year with parole consecutive 

sentence from the Honorable- Paul Moore in Sparamburg CQunty General Sessions Court. th~ 
. . 

. Petitioner was· released on parole on May 1, 2002. Theieafter the ~etition~ was charged with 

numef9US offenses involving bank robberies in 1he state of Flori~ and was convicted o~. and 
. . . 

sentenced for those federal offenses. The Petitioner is p~ntly in federal custody at ~ Uni~ 

States Penitentiary CoJeman I in Wildwood. Florida with a releise date of Februaey to~·20S8. 

On August J 8, 2017, the South ~lina Supreme Comt ordezed this resentencing matter 
. . . . 

lte heard; Judge R. Keith Kelly was assigned ~elusive jurisdiction to review this m~ Auesi 
. . . . ~ ~ . 

24, 2017. The Court prior to this hearlns bad ordered a stay of this matter on ~j, m1. 
. . : 3: z ;a .::=.; ..,. 

. "'< Q7 ;:I. ~ I_ I 
because the Court learn~ from both parties that the Petitioner was a federal ~c;:I\~ at\JSP;::: 

·Colemard~ Wildwood; Florida with a projccted.1elease·date ofFebtuar)' io. ~i~µdi'Ti 
. c::~ :::: O· ~-. .. 

eti,ti~ner's :request fo~~ · 
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re~ief by his pro se petition. The South Carolina Supreme Court vacated the Court•s orders 

imposing a stay and remanded the matter to Judge Kelly to rule on the .merits of the Respondent's 

Motion topismiss and, if the Motion to Dismiss is denied. to consider the P.etitioner's Motion for 

Resentencing. 

At the December 1 t 2019 hearing, prior to the hearing on the Motion to Dismiss, the Court 

heard on the record the Petitioner's Motion to Relieve Mr. File from representation and denied it 

beca~ Mr: File was only· keeping bis client infoimed ~{ ·current case law and properly 

representing him. The Court them considered the Motion to Dismiss and the Supplement.at Motion 
' . 

to Dismiss made by the Respondent The Court heard from both parties on the Respondenf s 

motions ·anc1 further considered the Motion for Resenteneing made by the Petitioner with 

arguments made by Mr. File on the behalf of the Petitioner and arguments made l:>y Mr. Barnette . . ; 

on behalf of the State. 

After considering arguments made at the hearing and in submitted materials, the Court . 

grants the Respondent's Motion to Dismiss and denies the Petitioner's Mo.tion for R.e.s<mtencing 

under Aiken v. Byars. 410 S.C. 534.765 S.E.2d 572. (2014)." The Court finds the Petitioner is not 

entitled to a Motion for Resentencing because the life sentence the Petitioner received for bis · 

BUt"glary First (t~ Degree convictions is parole eligible. Under South Ca!Qlina law in 1_98l, a life 

sentence for Burglary First (l~ Degree is parole eligi"ble after seNing ten (10) years of the 
. . . 

sentence. The law for Murder was changed in 1996 when· the 4'Truth in Sentencing" bill W!'lS 
. ~ 

enacted and a life sentence since July I, 1996, is aotually a life sentence without pifole. ffi\der 
=tr C") ..-.:;:, 

. ~~~ ~ 
Aiken v. Byars oµr South Carolina Supreme Court determined that Miller v. AJ*j S~U.s."'11 - ......... 
460, 132 S.Ct 24SS (2012), applied retroactively in South Carolina as stated i~ ~ner~r 

. . ><8c: ::::: m 
Motion for Resentencing. However, it only applied to life without parole Jftr1 , 'I1li) 
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Petitioner's sentences for Burglary First_ {l ff) Degree in 1983 aro for life_ with parole, thorefoie. 

neither Aiken nor Miller apply to this case. The Petitioner also received parole concerning these 

charg~ ln 2002. 

· The Coµrt also fmds that the United States Supreme Court considered the retroactivify of 

·its holding 'in Miller in Montgomery v. Louisiana. 136 S.Ct. 718, 193 L.Ed. 2d S99 (2016), as 

~evtsed (J~. 27, 201~). After.concluding tho holding of.Miller should be. applied retroactively,. 
. . 

tho majority'in Montgomery addressed t1ie·dissent,s claim that making Miller ~~w would 

·overly burden S1ate courts by requiring all juveniles sentenced to life~ resentencecl in accordance 

with tho "new" mandate of MUler. In~ holdin& the United States Supreme Court stated, 

Giving Miller retroactive effect,. moreover. does not require States to ~litigate 
sentences, let alone convictions, in every case where a juvenile offend~ received 
mandatory life without parole. A State may remedy a Miller violation by permitting 
juvenile homicid.e offenders to be considered for parole, rather~ by resentencing 

· · · theat Allowing ·tho~ offenders to be· considered for parole ensures•that juveniles 
whose crhnes reflected only transient immaturity - and who have since ~ -
will not be forced to. serve a disproporti~na~ sentence in violation. of 1h~ Eighth 
Amendment. . • · · 

Id at 736 (citation omitted). 

The P~tioner•s original life sentence makes hiD;l eligi~le f9r parole pursuant to Solllh · 
. . 

Carolina law; he is not entitled ·to reseiltencing pursuant to Miller or Byan. 

The Court holds that the. case of Stale v. FinJey also applies to this case. 427 ~.C. 419,. 831 

S.E.ld I S8 (Ct. App. 2019). In that case, Finley argued bis mandatory s~~ of life with 1he 
. . i 

possibility of parole after service of thirty (30) years was a de facto LWOP-, funotion~equivalent 

to a__;, of~~ i~ without ~ ~bl]ity- of parole (L\YOP). d.~ a ·. 
· · . . - . . . . .$a;I ·~ 77 . 

violation of.th" Bigbth Amendment's F.Qhibition against cruel and unusual p~~· ~ef:. 
. . . . OG>o . 

also. contended ~e m~iy_. sentepcing scheme. ~d~. hi~ life ~~~ 

because it_·p~vented consideration of bis juvenile ~ as requited by MUler an~ps~i . 
4 .. 

CJiiJ 
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. 
The South Carolina Court of Appeals found that the Appellant in Finley was not entitled 

to resen~g pursuant to Miller and Byars. The Court stated: 

Although, Finley. received a mandatory life sentence for murder as · a j1,\venile 
offender, 1he circuit court's sentence aff'orded Finley parole eligibility after the · 
sem~ of !h,irtY years' imprisomnent. See s.c; Code Ann. ·§ 16-~·20(A) (1992) 
(providing that a peison ·who is convicted of or pleads guilty to murder m~ be 
punished by (1) death; (2) life imprisonment with the possibility of pal'.Ole after 
tweJJfy years; or (3) lif~ lmpriso~t ~th the possibility of parole after thirty 
years if the State sought the ~ea'th penalty and an aggravating circwnstance was 
~d but a recommendation of death was not made). This sentence differs 
signifi~y from those at issue in Grahmn. Miller, and Byars in which the juvCl)ile 
off'endOIS received sentences of life imprisonment without the possibility for parole. 
See Graham, S60 U.S. at 82 r'The Constitution prolu"bits the imposition of a life 
without parole ~tenco on a juvenile offender who did not coffiD!it homicide." 
(emphasis added)); Miller, 567 U.S. at 479 rwe therefore hold that the Eighth 
Amendment forbids · a sentencing scheme ~ mandates life in prison without 
po.r.rlbility of parole for juvenile offenders." {emphasis added)); Byars, 410 S.C. at 
S4S ("We hold the principles enunciated in Miller • •. apply ••• to~ juvenilo 
offenders who may be subject to a sentence of life imprisonment without the 
possibility ofparole.11 (emphasis added)). As our supreme court recently noted in 
Slocumb, this court's review is c:cmtined.by the parameters established by the Umted 
States Supreme. Court. See 426 S.C. at 306, 827 S.6.2d at 153. Therefore, as it 
·.stands,, Finley is not a member of the class of offenders contemplated by our 
precedent. Furthermore, the Supreme Cawt indicated in Graham and Monlgomef.)J 
that a sentencing court may remedy any potential Eighth Amendment violations by 

. permitting a juvenile offender to be considered for parole. Su Graham~ ·s60 U.S. 
at 82 (;' A State need not guarantee the offender eventual release, but if it imposes a· 
sentence of life it must provide him or her with some realistic opportunity to obtain 
release before tho end of that tenn. ")~ Montgome,,, 13~ S. Ct. at 736.(" A State may 
remedy a Miller violation by permitting juvenile homicide· offenders to be 
considered for parole, rather than by resentencing them. ;1: As Finley's sentence 
afforded him parole eligibility, we find any potential Eighth Amendment violation 
was cured. . 

Id. at 427-428.1 

The South Carolina Court of Appeals found that the cirouit court did n~t err in denY#k Fiom''s 
fo c::i 

motion for resentencing and affirmed 1he circuit co~'s order. · i ~ [i ~ ,i 
-<n,,t :e --. ~co -. . . :,;;: .:a "" ,::,0 ,.... 

-----·--· .. . . . . §s§ -~ m 
'Full castfcitations omitted in quote: Graham v. Florida. S60 U.S. S9 (2010); Statei. lo~, C, 
426 S.C. 297. 827 S.B.2d 148 (2019). · ' . ~ ./:' 

s 

\ 
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. \ 
IT IS THBRBFORE ORDERED that the .Respondent's Motion to Dismiss and Deny. 

~· . ' 
. . 

Petitioner•s Motion for Resentencing is granted based on the above findings of the Court. 

AND IT lS so ORDERED. 

January D.., 2020 
Spartanburg. South Carolina 
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The State of South Carolina ( INDICTMENT FOR 

Spartanburg County of _____________ _ ~--A-rm_e_d_R_o_b_b_e_r_y_&_A_&_· _B_w_J_1_n_t_e_n_t_to_K_1_1_1 

17th January 
At o. Court of General Sessions, convened on the ------ day of----------

19.!!!_. the Grand Jurors of _ __;sp:...a_r_t_a_n_b_u_r..;g;......_ _____ County present upon the[r oath: 

did in _s_p_a_r_t_a_n_b_ur_g _____ County on or about the _i_4_t_h ___ day of __ o_c_to_b_e_r ___ _ 

19~, did willfully and unlawfully~ while armed with a deadly weapon, to-wit: 

pistol, commit the offense of armed robbery by feloniously and forcibly taking 

a 

a sum of money. a billfold with contents and a ~atch from Weldon Burnett by putting 

him in fear of losing his life at sustaining serious bodily harm in violation of 

Section 16-11-330 (1) of the 1976 Code of Laws of S. c. 

Count !I - A & B W/1/Kill 

That Kenneth Lee Brown did in Spartanburg County on or about the 14th day of October 

1982, with malice aforethought commit an assault and battery upon one Weldon Burnett 

with intent to kill the said Weldon Burnett by beating him in the head with a cement 

block. 

provided. 

T' ........ •'li,j"""""""_.,_,. ;, .• 
• -: :-~-i; .. ~ ... C4y, 'i-~:~· 

:: - ~- ,~l!~t·fi~ 
• .. °at"r l-t .. ~~ 
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hereby appear in TI,y own proper person and J;>lead 
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The State of South Carolina 
Spartanburg 

County of--------------

( ____ _ 
~ Attempted Armed Robbery 

INDICTMENT F()R 

AND 

At a Court of General Sessions, convened on the __ 17th_ day of_ January _____ _ 

83 Spartanburg t · th 19_, the Grand Jurors of ______ _:;. ______ County presen upon their oa : 

COUNT ONE 

Kenneth Lee Brown That __________ .........,. __________ _.;_ _________________ _ 

did in ___ s_p_a_r_t_a_n_b_ur_g ____ County on or about the _ 6 th day of October 

19~ 

did willfully and unlawfully while armed with a deadly weapon,. to-wit: a pistol. attempt 

to rob Buddy Murray in violation of Section 16-11-330 (2) of the 1976 Code of Laws of 

s. c. 

COUNT TWO 

did in ___________ County or about the ----- day of ---------, 

/ 

••• 11111 - L iltiiuiiitdilUA.&RL&J Lll!IU u AWWWALWtt•-
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The State of South Carolina 
County of ___ S..;..p_a_r_ta_n_b_u_r..::g~----~-

INDICTMENT FOR 

BURGLARY AND LARCENY 

At a Court of General Sessions, convened on the _..._.1_7t_h ___ day of _i_an_u_a_r..,.,.y _____ _ 

19~. the Grand Jurors of ___ s..._p_ar~t~a_n_b __ u,_r,.,.g ______ County present upon thei:r oath: 

COUNT ONE-BURGLARY 

That ______ t<_e_n_n_e_t_h_t_e_e_Br_o_wn _____________________ _ 

did in __ S"""p_a_r_t_a_n_b_ur-=-g ____ County on or about the 30th day of October 

19~, in the nighttime, break and enter the dweUing house of another, to wit: -------­

Martha Simuel 

with intent to commit a felony therein. 

COUNT TWO- LARCENY 

Kenneth Lee Brown That----------------------------------
did in . __ s_p_a_r_t_an_b_u_r_s ___ County on or about the __ 3o_t_h __ day of October 

19...!:_, feloniously take and carry away the personal goods of Martha Simuel 

of the value of more than fdt9Caonars, described as follows:---------------

a purse and cante:ors 

with intent to deprive the owner(s) permanently of such property. 

AO'Aind t'hA nA.!.lN> .rrnn nfonit.v nf t:hA !stAtP 11.nrt ~ontrarV 00 the statute in SUCh Ca.se made and 
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The State of South Carolina 
County of ___ s_p_ar_t_a_n_b_u_r_& ______ _ 

INDICTMENT FOR 

BURGLARY AND LARCENY 

At a Court of General Sessions, convened on the __ 1_7_t_h __ day of _J_a_n_a_a_ry _____ _ 

19~ the Grand Jurors of __ s-=-p_a_rt_a_n_b_u_r-=g'------- County present upon their oath: 

COUNT ONE - BURGLARY 

That __ Ke_n_n_e_t_h_L_e_e_Br_o_wn ________________________ _ 

did in ___ 5P_. a_r_t_a_n_bu_r_g ____ County on or about the __ 2_5t_h __ day of _O_c_t_o_b_e_r ___ _ 

19~. in the nighttime, break and enter the dwelling house of another, to wit:-------­

Annie McDowell 

with intent to commit a felony therein. 

COUNT TWO - LARCENY 

That---------------·-------------------

did in ---------- County on or about the----- day of--------, 

19 __ 1 feloniously take and carry away the personal goods of -------------

. of the value of more than fifty doUars, described as follows: ---------------

with intent to deprive the owner(s) permanently ot' such property. 

I 

Against the peace and dignity of the State. and contrary to the s~ute in such case made and 

provided. 
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The State of South Carolina 
County of Spartanburg 

( 

' I 

INDICTMENT FOR 

BURGLARY AND lA~ENY • 

605885 

At a Court of General Sessions. convened on the ___ 1_7_th __ day of __ J_a_n_u_ar_\._f _____ , 

19~, the Grand Jurors of Spartanburg County present upon their oath : 

COUNT ONE - BURGLARY 

That -------------K .... e~U-O-e-tb ......... l .... · e .... e ......... B ..... r .... m-itP...._ ____________ _ 

Spartanburg 26th October 
did in ---------- County on or about the----- day of--------

191:._, in the nighttime, break and enter the dwelHng house of another. to wit:-------­

Robert McFarl't:ii.n,, 

with intent to commit a felony therein. 

COUNT TWO- LARCENY 

Kenneth Lee Brown 
That---------------·-------------------

did in __ S_,,_p_ar_t_a_n_b_u_r.,,.,g __ County on or about the _....,2....,6,.,,t=h..___ day of --'0...,c...,t ..... o..,..h'"""e"""r __ _ 

19_..g, feloniously take and carry away the personal goods of _ ___.R'""o'-"b""e...,r.,.,t_,M....,c,.,.F'---'a .... r....,1...,i..._.n ____ _ 

$200 
of the value of more than dt.ty dollarst described as follows: ---------------

. a sum of money, a watch and a Visa card 

with intent to deprive the owner(s) permanently of such pro/,erty. 
. 
'l 

Against the peace and dignity of the State, and contrary to the statute in such case made and 
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The State of South Carolina 
Spartanburg 

803215 

,. . 

County of-------------- ~ 
tNDJCTMENT FOR 

Burglary, Armad Robbery & 
Criminal Sexual Conduct, 1st. Deg. ·---

At a Court of Genera) Sessions, convened on the __ 17th day of_ Janua_ry _____ _ 

1983 -, the Grand Jurors of Spartanburg County present upon their oath: 

That ----------------K:.::e:.:n::n::.::e:.:t:.:;h::....:::L:.:::e.::e_B:a:..r,:;.,;o~wn::.=.:. ___________ _ 

did in -----'S.._p_a_r_t_an_b_u_r ..... ~----- County on or about the ~"""'.t"'"'h __ day of.. Au_gust ____ _ 

19~. in the nighttimet break and enter the dwelling house of another, to-wit: 

Beatrice Murphy with intent to commit a felony therein. 

Count II - Armed Robbery 

That Kenneth Lee Brown did in Spartanburg County on or about the 2.eth day of. ·!.ugust 
.... 

1982 did willfully and unlawfully :t while armed with a deadly weapon,. to-wit: a 1.cnife 1 

-
' commit the offense of armed robbery by feloniously and forcibly ta'king a. sum of l-rhblle;: ..... ·" ..... ; 

" • "! 4-f : .... ""' .... ~. . " . 
from Beatrice Murphy by putting her in fear of losing her life or sustaining serious ·bodi°:l.y 

harm in violaion of Section 16-11-330 (1) of the 1976 Co"de-of L-aws of s. C.·· 

Count 1II - Criminal Sexual Conduct. 1st Deg. 

That Kenneth Lee Brown did in Spartanburg County on or about the 20 th day of 'J!ugl'.istr ~-~-

1982 willfully and unl·awfully comnit first degree criminal sexual conduct against · 

Beatrice Murphy in that he caused her to perform oral s~x with him in violation of 

Section 16-3-651 and more specifically Section 16-3-652 of the 1978 Cumulative 
/ 

Supplement. to the Code of Law-s of S. C. 1• 1976. 
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605882 
(;u:r~t J 

Femi u· • ' 

The State of South Carolina 
Spartanburg County ot _____________ _ 

INDICTMENT FOR 

BURGLARY AND LARCENY 

At a Court of General Sessions, convened on the __ i_7_t_h __ day of __ Ja_n_u_a_r_y _____ _ 

1sE.__. the Grand Juror8 of Spartanburg County present upon their oath : 

COUNT ONE- BURGLARY 

Th t Kenne th Lee Brown 
a ----------------------------------

did in __ sp_a_r_t_a_n_b_ur_g _____ County on or about the _2_5_t~h __ day of __ O_c_t_o_b_er ___ _ 

19 .82 , in the nighttime, break and enter the dwelling house of another, to wit: -------­

Caroleen J. Banks 

with intent to commit a felony therein. 

COUNT TWO- LARCENY 

That _____________ K_e_n_ne_.t_h_L_e_e_B_r_own _____________ _ 

did in Spartanburg County on or about the _2~st...,.b.L.--- day of October 

19--B.2., feloniously take and carry a.way the personal goods of Caroleen I Banks 

less than $200 
of th& value of frl..l6/tJJJilf'1i.iy dollars, described as follows~ -------------­

A sum of money and car keys and a 1976 Datsun 

with intent to deprive the owner(s) permanently of such property. 

Against the peace and dignity of the State. and contrary to the statute in such case made and 
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CERTIFICATE OF COUNSEL FOR APPELLANT 

 

 Counsel for appellant certifies that this Record on Appeal contains all material proposed 

to be included by any of the parties and not any other material and that this Record on Appeal 

complies to the best of my ability with the April 15, 2014 order from the South Carolina 

Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other 

Sensitive Information in Appellate Court Filings.” 

 

 

 

 

 

 

 

 

 

 

 

 

 

This 21st day of September, 2020. 

Respectfully Submitted, 

 

s/ Lara M. Caudy_____________ 

Appellate Defender 

 

South Carolina Commission on Indigent Defense 

Division of Appellate Defense 

PO Box 11589 

Columbia, S.C. 29211-1589 
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