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1
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) TWELFTH JUDICIAL CIRCUIT
COUNTY OF FLORENCE ) C/A NO: 2017-CP-21-01168

James Marlowe and Lori Marlowe,
Plaintiff, ORDER GRANTING
DEFENDANT SCDOT’S
MOTION FOR SUMMARY
JUDGMENT

VS.

South Carolina Department of Transportation
(SCDOQT), Southern Asphalt, Inc.,

Defendants.

N N N N N N N N N N N

The South Carolina Department of Transportation (SCODT) moved before this Honorable
Court for an Order granting the SCDOT’s Motion for Summary Judgment in the above-captioned
matter. The motion was based upon the fact that the SCDOT is not liable to the Plaintiff as a
matter of law pursuant to 15-78-10 et seq., and further, there is no evidence that the SCDOT
breached any alleged duty to the Plaintiffs.

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter

of law.” Rule 56(c), SCRCP; Knight v. Austin, 396 S.C. 518, 521-522, 722 S.E.2d 802 (2012).

The Plaintiffs own property located at 2479 W Highway 378, Pamplico, SC (See Amended
Complaint, paragraph §5). In March 2015, the SCDOT began construction on widening Highway

378 in the area near the Plaintiffs’ residence (see Amended Complaint, § 11). The Plaintiffs allege

RECORD ON APPEAL 001

89TT0TZdIO.LTOZ#ASYD - SY3AT1d NONINOD - IONIHOTH - NV 8E:TT G¢ J1elN 020¢ - d3TId AT1VIINOHLO3 13



2
that on October 4, 2015 and October 5, 2016 their home flooded (see Amended Complaint 11 12

and 14). The Plaintiffs allege that the construction to Highway 378 caused the flooding at
Plaintiffs’ residence (see Amended Complaint).

However, the Tort Claims Act (SC Code Ann 15-78-10 et seq) exempts the SCDOT from
liability for natural conditions on a public roadway, or nuisance. The Tort Claims Act further
exempts the SCDOT from liability for design of highways and any defect or condition on a
highway “unless the defect or condition is not corrected within a reasonable time after actual or
constructive notice.” SC Code Ann 15-78-60(15).

South Carolina Code Section 15-78-60 (the Tort Claims Act) states in relevant part that:

The governmental entity is not liable for a loss resulting from:

(5) the exercise of discretion or judgment by the governmental entity
or employee or the performance or failure to perform any act or
service which is in the discretion or judgment of the governmental
entity or employee;

(7) a nuisance;

(8) snow or ice conditions or temporary or natural conditions on
any public way or other public place due to weather conditions
unless the snow or ice thereon is affirmatively caused by a negligent
act of the employee;

(15) absence, condition, or malfunction of any sign, signal, warning
device, illumination device, guardrail, or median barrier unless the
absence, condition, or malfunction is not corrected by the
governmental entity responsible for its maintenance within a
reasonable time after actual or constructive notice. Governmental
entities are not liable for the removal or destruction of signs, signals,
warning devices, guardrails, or median barriers by third parties
except on failure of the political subdivision to correct them within a
reasonable time after actual or constructive notice. Nothing in this
item gives rise to liability arising from a failure of any governmental
entity to initially place any of the above signs, signals, warning
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devices, guardrails, or median barriers when the failure is the result
of a discretionary act of the governmental entity. The signs, signals,
warning devices, guardrails, or median barriers referred to in this
item are those used in connection with hazards normally connected
with the use of public ways and do not apply to the duty to warn of
special conditions such as excavations, dredging, or public way
construction. Governmental entities are not liable for the design
of highways and other public ways. Governmental entities are not
liable for loss on public ways under construction when the entity is
protected by an indemnity bond. Governmental entities responsible
for maintaining highways, roads, streets, causeways, bridges, or
other public ways are not liable for loss arising out of a defect or
a condition in, on, under, or overhanging a highway, road, street,
causeway, bridge, or other public way caused by a third party
unless the defect or condition is not corrected by the particular
governmental entity responsible for the maintenance within a
reasonable time after actual or constructive notice;

SC Code Ann 15-78-60
[emphasis added]

Further, the Stormwater Management and Sediment Reduction Act does not impose any
liability upon the state or governmental entity for acting or failing to act under the Stormwater
Management and Sediment Reduction Act.

The Stormwater Management and Sediment Reduction Act states:

(A) Unless exempted, no person may engage in a land disturbing activity
without first submitting a stormwater management and sediment control
plan to the appropriate implementing agency and obtaining a permit to
proceed.

(B) Each person responsible for the land disturbing activity shall certify, on
the stormwater management and sediment control plan submitted, that all
land disturbing activities will be done according to the approved plan.

(C) All approved land disturbing activities must have associated therein at
least one individual who functions as responsible personnel. (SC Code Ann.
48-14-30)

Nothing contained in this chapter and no action or failure to act under this
chapter may be construed:
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(1) to impose any liability on the State, department, districts, local
governments, or other agencies, officers, or employees thereof for the
recovery of damages caused by such action or failure to act; or

(2) to relieve the person engaged in the land disturbing activity of the duties,
obligations, responsibilities, or liabilities arising from or incident to the
operations associated with the land disturbing activity. (SC Code Ann. 48-
14-160)

Furthermore, the Plaintiffs’ expert failed to opine whether any such alleged defect caused
the flooding to a reasonable degree of engineering certainty. Any alleged defect and any damage
resulting therefrom would not be in the purview of common knowledge, and thus, an expert is
necessary to testify regarding the alleged defect and any potential causation. The expert’s opinions
must be to a reasonable degree of engineering certainty. Plaintiff’s expert has failed to give
opinions to that degree.

Jason Gregorie, PE, the Plaintiff’s expert, testified to that he was “not alleging that there’s
a construction defect or a design defect of the road, in accordance with SCOOT standards.”
(Gregorie depo, page 61). He further testified “I don’t take issue with the design or construction

of the road itself.” (Gregorie depo, page 61). Gregorie further testified that:

What I’'m going to testify about here today is what | state in my
report, is that if the prior U.S. 378 existed and the new U.S. 378 had
not been constructed. | can say — | do say to a reasonable degree of
engineering certainty that the flood depth would have been less on
the Marlowe property, and | believe the impact on the Marlowe
property would have been less. I say that it’s possible that it would
have been prevented. (Gregorie depo, page 77. Emphasis added)

| can say to a reasonable degree of engineering certainty that the
construction project contributed to the flooding. 1 believe that it
increased the flood depth on the property, but I cannot say definitely
that if the project had not existed that it would have completely
prevented the flooding. (Gregorie depo, page 79)
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A: Well, | — to a reasonable degree of certainty, | say that it has

affected the depth, the flood depth of the property. 1 think I say that

it may — may have or there was a possibility it would have prevented

the flooding inside the structure altogether.

Q: May have?

A. That’s correct.

Q: So it still-you agree that even with the old US 378 with these two

rain events the Marlowe property still could have flooded?

A: It’s possible, yes.

(Gregorie depo, page 84)
Mr. Gregorie testified that the construction increased the height of the flood waters.

However, Mr. Gregorie also testified that absent the widening project, the Marlowe’s residence

may have still flooded.

The flooding in October 2015 and October 2016 were Acts of God and not caused by the
SCDOT. In October 2015, the Grand Strand and Pee Dee suffered from the “1000 Year Flood.”
Then in October 2016, Hurricane Matthew struck South Carolina causing massive flooding
throughout the Grand Strand and Pee Dee. Many residents suffered flooding in their homes,
including many who had never experienced flooding previously.

The flooding to Plaintiffs’ residence was caused by Acts of God, not any negligence on the
part of the SCDOT.

Pursuant to the Tort Claims Act, the SCDOT is not liable for the flooding on the Marlowe’s
property as the rain event and Hurricane were natural conditions, not caused by SCDOT or its
agents or employees. Furthermore, Jason Gregorie, Plaintiff’s expert, testified that there was no
defect in the design or construction of the project. If there is no defect in the construction or design,

then there is no basis for liability on the part of SCDOT.
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The Plaintiffs have further alleged in their Complaint that the flooding on their property

was a “taking” through inverse condemnation.

“To establish an inverse condemnation, a plaintiff must show: (1) an affirmative, positive,
aggressive act on the part of the governmental agency; (2) a taking; (3) the taking is for a public

use; and (4) the taking has some degree of permanence.” Hawkins v. City of Greenville, 358 SC

280, (Ct.App.2004) 290 (the Court later determined that the permanence factor was no longer
required).

“The South Carolina cases addressing inverse condemnation are uniform in requiring that
the claim be proved by ‘affirmative, positive, aggressive’ acts by the governmental agency.

Allegations of mere failure to act are insufficient.” Hawkins at 291 (citing_Berry's On Main, Inc.

v. City of Columbia, 277 S.C. 14, 16, 281 S.E.2d 796, 797 (1981) (holding that proof of inverse

condemnation requires that “there must be an affirmative, positive, aggressive act on the part of

the governmental agency”); Gray v. South Carolina Dep't of Highways & Pub. Transp., 311 S.C.

144, 149, 427 S.E.2d 899, 902 (Ct.App.1993) (listing as an element of inverse condemnation the
requirement that there be “an affirmative, positive, aggressive act on the part of the governmental
agency”)).

“[A] regulatory taking by its very nature necessitates the existence of some regulation,
statute, ordinance, zoning law, or similar rule of law that impacts a landowner’s use of his property.
In other words, regulatory takings exist only in conjunction with affirmative governmental

restrictions on the use of land.” Kiriakides v. School District of Greenville County, 382 S.C. 8

(2009) (citing Lucas v. South Carolina Coastal Council, 505 US 1003, 112 S.Ct. 2886 (1992).
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“The Supreme Court of the United States has held that the ‘impairment of the market value
of real property incident to otherwise legitimate government action ordinarily does not result in a

taking.” Kiriakides v. School District of Greenville County, 382 S.C. 8 (2009) (quoting Kirby

Forest Indus. V. United States, 467 U.S. 1, 15 (1984)).

In this case, the Plaintiffs have failed to show that SCDOT and its employees had any
affirmative, positive, and aggressive acts that cause the Plaintiffs’ alleged harm. As noted by the
Hawkins court, a mere failure to act is insufficient. There has been no affirmative conduct on the
part of the SCDOT restricting the Plaintiffs’ land. Installing culverts and construction to public
roadways is a “legitimate government action” on behalf of the SCDOT as discussed in the
Kiriakides case above. Therefore, the Plaintiffs’ inverse condemnation allegations fail to meet the
standard of an affirmative, positive, and aggressive act by the SCDOT.

“It is well settled that an owner is not entitled to recover damages unless he has sustained
an injury different in kind and not merely in degree from that suffered by the public at large. If it

appears that there is a special injury, the owner may recover damages...” Hardin v. South Carolina

Department of Transportation, 3714 S.C. 598, 606 (2007).

The Plaintiffs have failed to show that they suffered special damages, “different in kind”
from that suffered from the public at large as required in Hardin. In fact, the Plaintiffs allege quite
the opposite, indicating that several other homeowners near their property also flooded. Because
the Plaintiffs have not suffered a special damage, different in kind from the public at large, then

they do not have a claim for inverse condemnation.
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CONCLUSION

For the above stated reasons, this Court hereby grants summary judgment for the Defendant

South Carolina Department of Transportation.

IT IS SO ORDERED.

The Honorable Michael G. Nettles
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Florence Common Pleas

Case Caption: James Marlowe , plaintiff, et al VS Department Of Transportation
South Carolina , defendant, et al

Case Number: 2017CP2101168

Type: Order/Summary Judgment

So Ordered

< The Honorable Michadl G. Nettles #2140

Electronically signed on 2020-03-25 11:20:27 page 9 of 9
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Florence

IN THE COURT OF COMMON PLEAS CASE NO. 2017CP2101168

James Marlowe et al Department Of Transportation South Carolina
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

This Court has reviewed the Motion to Reconsider, along with the Motion for Summary
Judgment and the supporting and opposing memorandums. Based on this, the Motion
to Reconsider is denied and a hearing is not necessary.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 04/06/2020 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Florence Common Pleas

Case Caption: James Marlowe , plaintiff, et al VS Department Of Transportation
South Carolina , defendant, et al

Case Number: 2017CP2101168

Type: Order/Electronic Form 4

So Ordered

< The Honorable Michadl G. Nettles #2140

Electronically signed on 2020-04-06 11:32:55 page 3 of 3
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STATE OF SOUTH CAROLINA

COUNTY OF FLORENCE

James Marlowe and Lori Marlowe

South Carolina Department of Transportation, Southern

VS§.

Plaintiff(s)

Asphalt, Inc., and United Infrastructure Group, Inc.

Defendant(s)

Submitted By: J. Clay Hopkins
Address: Hopkins Law Firm, LLC

12019 Ocean Highway
P.O. Box 1885

Pawleys Island, SC 29585

102053

(843) 314-4202
(843) 314-9365

IN THE COURT OF COMMON PLEAS

CIVIL ACTION COVERSHEET

oir.ce-21- /(67

)

)

)

)

)

)

)

)

)

)

)
SC Bar #:
Telephone #:
Fax #:
Other:
E-mail:

clay@hopkinsfirm.com

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely, signed,
and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint.

DOCKETING INFORMATION (Check all that apply)

*If Action is Judgment/Settlement do not complete

NATURE OF ACTION (Check One Box Below)

Torts - Professional Malpractice

Dental Malpractice (200)
Legal Malpractice (210)

O Medical Malpractice (220)
Previous Notice of Intent Case #
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O Notice File Med Mal (230)
O Other 299)
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Judicial Review (810)

Relief (820)
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Forfeiture-Petition (840)
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Other (899)

Pharmaceuticals (630)
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Pre-Suit Discovery (670)

X JURY TRIAL demanded in complaint.
Contracts
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O Medical (620) O
O other(699) O
|| Sexual Predator (510) O
|| Permanent Restraining Order (680)

Torts — Personal Injury
Conversion (310)
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Premises Liability (330)
Products Liability (340)
Personal Injury (350)
Wrongful Death (360)
Assault/Battery (370)

Slander/Libel (380)
Other (399)

ooooOonOooo

Judgments/Settlements
Death Settlement (700)
Foreign Judgment (710)
Magistrate’s Judgment (720)
Minor Settlement (730)
Transcript Judgment (740)
Lis Pendens (750)

Transfer of Structured

Settiement Payment Rights

Application (760)
Confession of Judgment (770)
Petition for Workers
Compensation Settlement
Approval (780)

O Other (799)

ooooooo

oo

O DDDDDED

0 OOOoOooOooooad

CEyED A TRUE copy
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LERK OF COURT CP&

[] NON-JURY TRIAL demanded in complaint.

This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
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Appeals
Arbitration (900)
Magistrate-Civil (910)
Magistrate-Criminal (920)
Municipal (930)
Probate Court (940)
SCDOT (950)
Worker's Comp (960)
Zoning Board (970)
Public Service Comm. (990)
Employment Security Comm (991)

Other (999)

COPY
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Submitting Party Signature: 4‘ %
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Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

Effective January 1, 2016, Alternative Dispute Resolution (ADR) is mandatory in all counties, pursuant
to Supreme Court Order dated November 12, 2015.

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

Pursuant to the ADR Rules, you are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 210" day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs.

4. Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary relief;

c. Appeals

d. Post Conviction relief matters;

e. Contempt of Court proceedings;

f.  Forfeiture proceedings brought by governmental entities;
g. Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

5. Incases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note: You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.

SCCA /234 (03/2016) Page 2 of 2
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FOR THE TWELFTH JUDICIAL CIRCUIT

COUNTY OF FLORENCE | Docket No.: 2017-CP-21- /("3

James Marlowe and Lori Marlowe,

)

Plaintiffs, ) = =2

) m s =
V. SUMMONS © = — oy
) 2 T £ H
) oo = e
South Carolina Department of ) %523 \ g“"’
Transportation, Southern Asphalt, Inc., and ) ‘;;ﬁ‘ < =11
United Infrastructure Group, Inc., ) %3‘?‘: ’.f% b

Defendants. ; '-'; &t o)

re D

TO:

DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Complaint in this
action. A copy of the Complaint is attached to this Summons and is herewith served upon you.
Your answer must be in writing and signed by you or your attorney and must state your address or
the address of your attorney if signed by your attorney. Your answer must be served upon the
undersigned attorneys for the Plaintiff within thirty (30) days after the service hereof, exclusive of
the day of service, at 12019 Ocean Highway, Pawleys Island, South Carolina 29585.

YOU ARE HEREBY GIVEN NOTICE FURTHER that, if you fail to appear and defend
and fail to answer the Complaint as required by this Summons within thirty (30) days after the
service hereof, judgment by default will be rendered against you for the relief demanded in the
Complaint.

CER}ED: A TRUE COPY

[Signature Block on Following Page] 0 /}g"% ﬁ%ﬁ
CLERK OF COQURT C.P & G.S.
FLORENCE COUNTY, s.C.
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May 1, 2017

Pawleys Island, South Carolina

HOPKINS LAW FIRM, LLC

1. Cidy Hopkis  // (SC Bar #102053)

Wiltiam E. Hopkins, Jr. (SC Bar #66474)

19 Ocean Highway

ost Office Box 1885

Pawleys Island, South Carolina 29585

T: (843) 314-4202

F: (843) 314-9365

Email: clay@hopkinsfirm.com
bill@hopkinsfirm.com

ORR, ELMORE & ERVIN, LLC

Kathy P. Elmore (SC Bar # 66536)
504 S. Coit Street

Post Office Box 2527

Florence, South Carolina 29503

T: (843) 667-6613

F: (843) 667-0340

Email: kpe@orrfirm.com

Attorneys for the Plaintiffs
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE TWELFTH JUDICIAL CIRCUIT
COUNTY OF FLORENCE ) Docket No.: 2017-CP-21- / é%
James Marlowe and Lori Marlowe,

Plaintiffs,
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James Marlowe and Lori Marlowe (hereinafter “Plaintiffs”), complaining of South

Carolina Department of Transportation (“SCDOT”), Southern Asphalt, Inc., and United

Infrastructure Group, Inc. (collectively “Defendants™), would respectfully show unto the Court the
following:

PARTIES
1. Plaintiffs are citizens and residents of Florence County, South Carolina.
2.

Defendant SCDOT is a body politic and is subject to suit and its own name was
created for the purpose of designing, maintaining, repairing, and installing roadway systems

throughout the State of South Carolina, including, but not limited to, Florence County.
3. Defendant Southern Asphalt is a corporation organized and existing pursuant to the

laws of the State of South Carolina with its principal place of business in Horry County, South

Carolina. At all times relevant herein, Defendant Southern Asphalt submitted bids for work to be
performed in, and maintained agents in, Florence County.
4.

Defendant United Infrastructure Group, Inc.is a corporation organized and existing

pursuant to the laws of the State of South Carolina with its principal place of business in Chester

fayesghmittedry
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"ENCE COUNTY, S.C.

County, South Carolina. At all times relevant herein, Defendant United In@/@y
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bids for work to be performed in, and maintained agents in, Florence County.
VENUE AND JURISDICTION
5. Venue and jurisdiction is proper because it concerns property located in Florence
County, South Carolina with an address of 2479 W. Highway 378, Pamplico, South Carolina, and

the most substantial portion of the acts complained of herein occurred in Florence County, South

Carolina.
FACTS
6. Plaintiff realleges and restates all the allegations of the preceding paragraphs as if
fully rewritten and restated herein verbatim.
7. In 2003, Plaintiffs purchased the above-referenced real property and lived there

continuously until such time as they were forced to leave due to Defendants’ actions and conduct,
which resulted in flooding of Plaintiffs” home and property.

8. At all times complained of herein, Defendants were responsible for the design,
installation, maintenance, and other construction related to a road-widening project on Highway
378, to include that certain portion of Highway 378 that abuts and runs beside the real property
and home of Plaintiffs (hereinafter referenced as “Subject Point”).

9. On or about November 12, 2013, Defendant Southern Asphalt won a bid from
SCDOT to complete a road-widening project for Highway 378 with the project including the
Subject Point.

10. Upon information and belief, Defendant United Infrastructure Group, Inc. was
subcontracted by SCDOT or Defendant Southern Asphalt for purposes of road, highway, bridge,
and/or culvert system installation and construction at the Subject Point.

11.  On or about March 31, 2015, the construction of the road-widening project was
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begun at the Subject Point with such construction including relocating the existing road, designing
and installing a roadway and bridge, and designing and installing a culvert that occurred at the
Subject Point. Unbeknownst to Plaintiffs, the design created or selected by-Defendants did not
include sufficient directive or details to allow for the installation and construction of a roadway
that would exist and be operated without flooding Plaintiffs’ property.

12. On or about October 4, 2015, after the installation of the new roadway, Plaintiffs’
home was flooded by rainfall (hereinafter “first flood”).

13.  Plaintiffs notified Defendants of the issues regarding the design and construction
of the roadway, bridge, and culvert system and met with Defendants on numerous occasions in an
effort to remediate the defective design, construction, and installation to avoid any further damage
to Plaintiffs’ property.

14.  Up until that point in October 2015, Plaintiffs had never experienced any issue of
standing water or flooding from rainfall.

15.  Upon information and belief, at no time since the construction of Plaintiffs’ home
did Plaintiffs or any former owner experience any problems with standing water or flooding as a
result of rainfall.

16.  Defendants represented to Plaintiffs that the flooding would not happen again as
Defendants would take steps necessary to ensure that the design and construction of the roadway
and culvert system would, in the future, significantly restrict the water flow that caused the water
at the culvert to back up and flood Plaintiffs’ home.

17.  The first flood caused approximately 18 inches of water to enter the interior of
Plaintiffs’ home. For a period of approximately ten (10) months, Plaintiffs undertook to replace

the contents of their home and repair the interior of the home.
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18.  Despite the representations of Defendants, on or about October 8, 2016, Plaintiffs’
home was flooded again by rainfall, which was the result of the inadequate design, installation,
and construction of the roadway system, bridge, and culvert system.

19.  Once again, Plaintiffs suffered a total loss of contents, as well as significant damage
to the interior of the home.

20.  Furthermore, during the course of construction on or about, up to, at and beyond
the Subject Point, Defendants installed temporary barriers that prevented Plaintiffs from having
any access to their property unless their car was parked on the edge of the highway and they
accessed their home by foot.

21.  Asaresult of Defendants’ failure to anticipate and contemplate significant rainfall
and the resulting effects to Plaintiffs’ property, and failure to design, install, and construct an
adequate roadway, highway, bridge, and/or culvert system to disperse said rainfall, Plaintiffs have
continued to be unable to use and enjoy their home.

22.  Infact, Plaintiffs have essentially been denied complete use and enjoyment of their
home.

23.  Plaintiffs have suffered and sustained irreparable harm and damages as a result of
the loss of their home and its contents.

24. At all times complained of herein, Defendants were responsible for selecting a
design that would allow for proper runoff, and to design and install such culverts and/or drains that
would prevent any rain or water runoff from flooding and/or damaging Plaintiffs’ property.

25.  Atall times complained of herein, Defendants were responsible for supervising and
monitoring the design, installation, and construction of the road, highway, culvert, and/or drain

installation at the Subject Point.
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26. At all times complained of herein, SCDOT and its agents, employees, and/or
servants were in a supervisory position over any contractors and/or subcontractors, including
Defendants Southern Asphalt and United Infrastructure Group, Inc., to ensure the proper
installation and construction of the roadway, highway, bridge, and/or culvert to include the Subject
Point.

FOR A FIRST CAUSE OF ACTION
(Inverse Condemnation)

27. Plaintiffs reallege and restate all the allegations of the preceding paragraphs as if
fully rewritten and restated herein verbatim.

28.  The above-described actions by Defendants constitute a taking by inverse
condemnation for which the Plaintiffs are entitled to be compensated.

29. Because this action is necessitated by actions of a State Agency, Plaintiffs are
entitled to recover attorney’s fees.

30. As a direct and proximate result of the aforementioned actions of the Defendants,
Plaintiffs have suffered and will suffer great loss of value to their property.

FOR A SECOND CAUSE OF ACTION
(Conversion)

31.  Plaintiffs reallege and restate all the allegations of the preceding paragraphs as if
fully rewritten and restated herein verbatim.

32. Defendants’ actions and/or conduct constitute conversion of the Plaintiffs' valuable
property rights without legal justification.

33. As a direct and proximate result of the foregoing acts of Defendants, Plaintiffs have

suffered damages.
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FOR A THIRD CAUSE OF ACTION
(Due Process Violation)

34, Plaintiffs reallege and restate all the allegations of the preceding paragraphs as if
fully rewritten and restated herein verbatim.

35.  The conditions imposed on Plaintiffs by SCDOT precludes use of Plaintiffs’ real
property for the chosen economically feasible use and deprives Plaintiffs of reasonable economic
benefit from the property.

36. SCDOT’s actions and/or conduct constitute a regulatory taking of Plaintiffs’
property without just compensation or due process of law in violation of the Fifth and Fourteenth
Amendments of the United States Constitution.

37.  Plaintiffs are informed and believe that they are entitled to an award of damages.

FOR A FOURTH CAUSE OF ACTION
(Negligence)

38.  Plaintiffs reallege and restate all the allegations of the preceding paragraphs as if
fully rewritten and restated herein verbatim.

39. Defendants owed a duty to Plaintiffs to design, select a design, install, and construct
a roadway, highway, and/or culvert that would not result in excess water runoff to such a degree
as to cause Plaintiffs’ property to flood.

40.  Defendants should have contemplated significant rainfall in the region wherein the
Subject Point is located and should have considered such conditions when selecting a design,
designing, installing, or constructing the roadway, highway, and/or culvert system.

41, Defendants, by and through their employees, agents and servants, at the foregoing
times and places aforesaid were negligent, careless, grossly negligent, reckless, willful, and wanton

in the following particulars to wit:
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a. In improperly designing, installing, and/or constructing roadway, highway,
bridge, and/or culvert systems;

b. In failing to select or design a roadway, highway, bridge, and/or culvert system
that prevented substantial and harmful water runoff to the Plaintiffs’ property;

c. In failing to adequately inspect and accept the design, installation, and
construction of the roadway, highway, bridge, and/or culvert system at the
Subject Point;

d. Infailing to property specify appropriate materials to be used in the construction
of the aforementioned project;

e. In failing to properly supervise their agents, employees, and/or servants;

f. In failing to follow their own procedures;

g. Infailing to do those things which a reasonable and prudent persons would have
done under the circumstances.

42.  All of which were the direct and proximate cause of the Plaintiffs' injuries and
damages as set forth more fully below, said acts being in violation of the laws of the State of South
Carolina.

43. As adirect and proximate result of the aforementioned acts of Defendants, Plaintiffs
have been severely damaged and will continue to sustain damages, to including extraordinary
repairs, loss of use, depreciation in value, and such other damages as may be determined by a jury.

WHEREFORE, Plaintiffs pray for judgment against Defendants for actual, incidental and
consequential damages, together with the costs and disbursements of this action, attorney’s fees,
and for such other and further relief as the Court deems just and proper.

Plaintiffs request a jury trial on all counts so triable.
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May 1, 2017

Pawleys Island, South Carolina

HOPKINS LAW FIRM, LLC

(-, b

. Cldy Hopkins (SC Bar #102053)
iliam E/Hopkins, Jr (SC Bar #66474)

019 Ocean Highway

ost Office Box 1885

Pawleys Island, South Carolina 29585

T: (843) 314-4202

F: (843) 314-9365

Email: clay@hopkinsfirm.com

bill@hopkinsfirm.com

ORR, ELMORE & ERVIN, LLC

Kathy P. Elmore (SC Bar # 66536)
504 S. Coit Street

Post Office Box 2527

Florence, South Carolina 29503

T: (843) 667-6613

F: (843) 667-0340

Email: kpe@orrfirm.com

Attorneys for the Plaintiffs
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) TWELFTH JUDICIAL CIRCUIT
COUNTY OF FLORENCE ) C/ANO.: 2017-CP-21-01168
James Marlowe and Lori Marlowe, )
)
Plaintiffs, ) =2
) 2 ': g
Vs. ) ANSWER ON BEHALF OF DEFENDAN’F:
) SOUTH CAROLINA DEPARTMENT "_
South Carolina Department of ) OF TRANSPORTATION -~ *°
Transportation (SCDOT), ) o =
Southern Asphalt, Inc., and ) Sl e
United Infrastructure Group, Inc., ) P -
) 0
Defendants. )
)

THE DEFENDANT, the South Carolina Department of Transportation, by and through its
undersigned attorneys, make Answer to the Complaint and would show unto this Honorable Court

as follows:

FOR A FIRST DEFENSE

1. Each and every allegation of the Plaintiffs’ Complaint which is not hereinafter
specifically admitted, modified or explained is denied and strict proof is demanded thereof.

2. This Defendant lacks sufficient information to form a belief concerning the
allegations contained in paragraph 1 of the Plaintiffs’ Complaint and therefore would deny the same

and demand strict proof thereof.

3. This Defendant admits the allegations contained the paragraph 2 of the Plaintiffs’
Complaint.
4. This Defendant lacks sufficient information to form a belief concerning the

s
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allegations contained in paragraphs 3 and 4 of the Plaintiffs’ Complaint and therefore would deny
the same and demand strict proof thereof.

5. This Defendant contends that the allegations contained in paragraph 5 of the
Plaintiffs” Complaint constitute a legal conclusion which requires no response from this Defendant.
To the extent a response may be deemed necessary, the same is denied and strict proof demanded
thereof.

6. In answering paragraph 6 of the Plaintiffs’ Complaint, the foregoing defenses are
incorporated herein by reference as fully as if repeated verbatim.

7. This Defendant lacks sufficient information to form a belief concerning the
allegations contained in paragraph 7 of the Plaintiffs’ Complaint and therefore would deny the same
and demand strict proof thereof.

8. In answering paragraph 8 of the Plaintiffs’ Complaint, this Defendant would admit
only that portion of said paragraph as indicates that this Defendant was responsible for the design,
installation and maintenance and other construction related to a road widening project on Highway
378. Asto the remaining allegations contained in paragraph 8 of the Plaintiffs’ Complaint, they are
hereby denied and strict proof demanded thereof,

9. In answering paragraph 9 of the Plaintiffs’ Complaint, this Defendant admits only that
portion of said paragraph that states that the Defendant, Southern Asphalt, was awarded a road
widening project on Highway 378 in Florence County by the Defendant, South Carolina Department
of Transportation, and craves reference to the contract documents associated with the project and
denies any allegations inconsistent therewith.

10.  This Defendant lacks sufficient information to form a belief as to the allegations
2-
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contained in paragraph 10 of the Plaintiffs’ Complaint and therefore would deny the same and
demand strict proof thereof.

1. This Defendant, upon information and belief, admits only that portion of paragraph
11 that alleges that on or about March 31, 2015, the construction of the road widening project was
begun at or near the subject property. As to the remaining allegations of said paragraph, there are
denied and strict proof demanded thereof.

12. This Defendant lacks sufficient information to form a belief as to the allegations
contained in paragraph 12 of the Plaintiffs’ Complaint and would therefore deny the same and
demand strict proof thereof.

13. Inanswering paragraph 13 of the Plaintiffs’ Complaint, this Defendant would admit
only that it had certain conversations with the Plaintiffs in this case but all of the remaining
allegations of said paragraph are denied and strict proof demanded thereof.

14 This Defendant lacks sufficient information to form a belief as to the allegations
contained in paragraphs 14 and 15 of the Plaintiffs’ Complaint and therefore denies same and
demands strict proof thereof.

15.  This Defendant denies the allegations contained in paragraph 16 of the Plaintiffs’
Complaint and therefore would demand strict proof thereof.

16.  This Defendant lacks sufficient information to form a belief as to the allegations
contained in paragraphs 17, 18, 19 and 20 of the Plaintiffs’ Complaint and therefore would deny the
same and demand strict proof thereof.

17.  This Defendant denies the allegations contained in paragraphs 21, 22, and 23 of the

Plaintiffs’ Complaint and therefore would deny the same and demand strict proof thereof.
-3-
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18.  This Defendant admits the allegations contained in paragraphs 24, 25 and 26 of the
Plaintiffs’ Complaint.

19.  In answering paragraph 27 of the Plaintiffs’ Complaint, the foregoing defenses are
incorporated herein by reference as fully as if repeated verbatim.

20.  This Defendant denies the allegations contained in paragraphs 28, 29 and 30 of the
Plaintiffs’ Complaint and therefore demands strict proof thereof,

21.  In answering paragraph 31 of the Plaintiffs’ Complaint, the foregoing defenses are
incorporated herein by reference as fully as if repeated verbatim.

22.  This Defendant denies the allegations contained in paragraphs 32 and 33 of the
Plaintiffs’ Complaint and therefore demands strict proof thereof.

23.  Inanswering paragraph 34 of the Plaintiffs’ Complaint, the foregoing defenses are
incorporated herein by reference as fully as if repeated verbatim.

24.  This Defendant denies the allegations contained in paragraphs 35, 36, and 37 of the
Plaintiffs’ Complaint and therefore demands strict proof thereof.

25.  In answering paragraph 38 of the Plaintiffs” Complaint, the foregoing defenses are
incorporated herein by reference as fully as if repeated verbatim.

26.  This Defendant denies the allegations contained in paragraphs 39, 40, 41 (including
all subparts), 42, and 43 of the Plaintiffs’ Complaint and demands strict proof thereof.

27. This Defendant denies that the Plaintiffs are entitled to any of the relief requested in
the paragraph beginning “Wherefore...” and demands strict proof thereof.

FOR A SECOND AND AFFIRMATIVE DEFENSE

28.  The foregoing defenses are incorporated herein by reference as fully as if repeated

4-
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verbatim.

29.  This Defendant asserts the provisions of the South Carolina Tort Claims Act, S.C.
Code Ann. § 15-78-10, et seq, including all applicable exceptions to the waiver of immunity,
limitations on actions, and limitations on liability and damages therein.

FOR A THIRD AND AFFIRMATIVE DEFENSE

30.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.

31. Theincident referred to in the Plaintiffs’ Complaint and alleged injuries and damages
were due to and caused by, the negligence, gross negligence, recklessness, willfulness and
wantonness of the Plaintiffs combining and concurring with any and all acts of this Defendant as a
direct and proximate cause thereof, and without which the same would not have occurred.

32.  Therefore, this Defendant pleads the Plaintiffs’ negligence, contributory negligence
and/or negligence greater than that of this Defendant and the contributory gross negligence,
recklessness, willfulness and wantonness of the Plaintiffs as a complete defense to the Plaintiffs’
action herein and that should a determination be made that the Plaintiffs’ negligence, gross
negligence, recklessness, willfulness and wantonness is not greater than that of this Defendant, then
this Defendant is entitled to a determination as to the percent of the Plaintiffs’ negligence, gross
negligence, recklessness, willfulness and wantonness and to a reduction of any amount awarded to
the Plaintiffs in proportion to the amount thereof, pursuant to the South Carolina Doctrine of
Comparative Negligence.

FOR A FOURTH AND AFFIRMATIVE DEFENSE

33.  The foregoing defenses are incorporated herein by reference as fully as if repeated

-5-
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verbatim.

34, This Defendant asserts any and all defenses and immunities available to it pursuant
to the South Carolina Tort Claims Act § 15-78-10 et.seq., Code of Laws, South Carolina including
but not limited to all applicable exceptions to the waiver of immunity as set forth therein and
limitations on liability and recovery as set forth therein. Therefore, this Defendant pleads the
foregoing as a complete defense to this action.

FOR A FIFTH AND AFFIRMATIVE DEFENSE

35.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.
36.  Plaintiffs have failed to mitigate their damages.

FOR A SIXTH AND AFFIRMATIVE DEFENSE

37.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.,
38.  This Defendant pleads the public duty rule.

FOR A SEVENTH AND AFFIRMATIVE DEFENSE

39.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.

40.  This Defendant is not liable for a nuisance pursuant to § 15-78-60(7), South Carolina
Tort Claims Act.

FOR AN EIGHTH AND AFFIRMATIVE DEFENSE

41.  The foregoing defenses are incorporated herein by reference as fully as if repeated

verbatim.

-6-
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42.  This Defendant pleads discretionary immunity pursuant to § 15-78-60(5), South
Carolina Tort Claims Act.

FOR A NINTH AND AFFIRMATIVE DEFENSE

43.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.

44.  This Defendant is not liable for the design of highways and other public ways
pursuant to § 15-78-60(15), South Carolina Tort Claims Act.

FOR A TENTH AND AFFIRMATIVE DEFENSE

45.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.

46.  This Defendant is not liable for the enforcement or compliance with any laws or
regulations pursuant to § 15-78-60(4), South Carolina Tort Claims Act.

FOR AN ELEVENTH AND AFFIRMATIVE DEFENSE

47.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.

48.  This Defendant is not liable for loss resulting from natural conditions due to weather
pursuant to § 15-78-60(8), South Carolina Tort Claims Act.

FOR A TWELFTH AND AFFIRMATIVE DEFENSE

49.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.
50.  This Defendant is not liable for punitive damages pursuant to § 15-78-120, South

Carolina Tort Claims Act.

Ey 5
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FOR A THIRTEENTH AND AFFIRMATIVE DEFENSE

51.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.

52. Any damages alleged to have been caused by any Defendants must be apportioned
between this Defendant and all other tortfeasors pursuant to § 15-78-100, South Carolina Tort
Claims Act.

FOR A FOURTEENTH AND AFFIRMATIVE DEFENSE

53.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.

54, This Defendant is immune from suit pursuant to the Storm Water Management and
Sediment Reduction Act, in particular S.C. Code Anno. § 48-14-160(1) which provides impertinent
part as follows: “nothing contained in this chapter and no action or failure to act under this chapter
may be construed to impose any liability on the state, department, districts, local governments, or
other agencies, officers, or employees thereof for the recovery of damages caused by such action or
failure to act.”

FOR A FIFTEENTH AND AFFIRMATIVE DEFENSE

55.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.
56.  The claims against this Defendant are barred by the doctrine of laches, waiver and/or

estoppel.

FOR A SIXTEENTH AND AFFIRMATIVE DEFENSE

57.  The foregoing defenses are incorporated herein by reference as fully as if repeated

-8-
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verbatim.

58.  This Defendant pleads Acts of God as a defense under the rule of impossibility or
impracticability. Therefore, this Defendant pleads the foregoing as a complete defense to this action.
RESERVATION AND NON-WAIVER

59.  This Defendant reserves the right to assert, and does not waive, any additional or

further defenses as may be revealed by additional information that may be acquired in discovery or

otherwise,

WHEREFORE, this Defendant prays that the Complaint be dismissed with costs, and for

such other and further relief as the Court may deem just and proper.

Lisa A. Thomas, SC Bar #66458

John B. McCutcheon, Jr., SC Bar #3767
Attorneys for the Defendant South Carolina
Department of Transportation

THOl\glcS})N & HENRY, P.A.

1300 Secend Aventie, Third Floor (29526)
P. O. Box 1740

Conway, South Carolina 29528

(843) 248-5741 - voice

(843) 248-5112 - fax

Ithomas@thompsonlaw.com
jmccutcheon@thompsonlaw.com

July 17, 2017
Conway, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) TWELFTH JUDICIAL CIRCUIT
COUNTY OF FLORENCE ) C/ANO.: 2017-CP-21-01168

James Marlowe and Lori Marlowe,

\": _%“.
Plaintiffs, < v
\ -~
. A UJ
Vs, CERTIFICATE OF SERVICE - -,
.(:?
-
Transportation (SCDOT), oy ©

Southern Asphalt, Inc., and
United Infrastructure Group, Inc.,

)

)

)

)

)

South Carolina Department of )
)

)

)

)

Defendants. )
)

I, Lori W. Jennelle, an employee for Thompson & Henry, P.A., attorneys for the Defendant
South Carolina Department of Transportation (SCDOT) in the above-captioned action and/or
actions, certify that I have this | il day of July, 2017 mailed a copy and/or copies of the following:

1. Answer on Behalf of Defendant South Carolina Department of
Transportation (SCDOT);

to the undersigned at his/her address(es) of record, with sufficient postage attached thereto, as

follows:

J. Clay Hopkins, Esquire
Hopkins Law Firm, LLC
Post Office Box 1885

Pawleys Island, SC 29585

Kathy P. Elmore, Esquire
Orr, Elmore & Ervin, LLC
Post Office Box 2527
Florence, SC 29503

Jared Hudson Garraux, Esquire
Richardson, Plowden & Robinson, PA
1900 Barnwell Street

Columbia, SC 29201

Lori W, Jenneé

Conway, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

; FOR THE TWELFTH JUDICIAL CIRCUIT
)

COUNTY OF FLORENCE CIVIL ACTION NO.: 2017-CP-21-01168

James Marlowe and Lori Marlowe,

individually and as Next Friend of K. P.,
H. M. and B. M., Minors under the age

Defendants.

)
)
of eighteen (18) years, ; AMENDED COMPI{K'\IN;I' =
JURY TRIAL DEMANDED) =
. e ) ( = '__ “__DED) f_':. “
Plaintiffs, ) LIEE i —
v ) SN2 R =
oo S
South Carolina Department of ; Fos 2 g
Transportation, Southern Asphalt, Inc., ) <<=
and United Infrastructure Group, Inc., ) s = %
)
)
)

James Marlowe and Lori Marlowe (hereinafter “Plaintiffs”), complaining of South
Carolina Department of Transportation (“SCDOT”), Southern Asphalt, Inc., and United

Infrastructure Group, Inc. (collectively “Defendants”), would respectfully show unto the

Court the following:

PARTIES
1. Plaintiffs are citizens and residents of Florence County, South Carolina.
2. Defendant SCDOT is a body politic and is subject to suit and its own name

was created for the purpose of designing, maintaining, repairing, and installing roadway
systems throughout the State of South Carolina, including, but not limited to, Florence
County.

3. Defendant Southern Asphalt is a corporation organized and existing
pursuant to the laws of the State of South Carolina with its principal place of business in
Horry County, South Carolina. At all times relevant herein, Defendant Southern Asphalt

submitted bids for work to be performed in, and maintained agents in, Florence County.
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4. Defendant United Infrastructure Group, Inc.is a corporation organized and
existing pursuant to the laws of the State of South Carolina with its principal place of
business in Chester County, South Carolina. At all times relevant herein, Defendant
United Infrastructure submitted bids for work to be performed in, and maintained agents
in, Florence County.

VENUE AND JURISDICTION

5. Venue and jurisdiction is proper because it concerns property located in
Florence County, South Carolina with an address of 2479 W. Highway 378, Pamplico,
South Carolina, and the most substantial portion of the acts complained of herein
occurred in Florence County, South Carolina.

FACTS

6. Plaintiff realleges and restates all the allegations of the preceding
paragraphs as if fully rewritten and restated herein verbatim.

7. In 2003, Plaintiffs purchased the above-referenced real property and lived
there continuously until such time as they were forced to leave due to Defendants’ actions
and conduct, which resulted in flooding of Plaintiffs’ home and property.

8. At all times complained of herein, Defendants were responsible for the
design, installation, maintenance, and other construction related to a road-widening
project on Highway 378, to include that certain portion of Highway 378 that abuts and
runs beside the real property and home of Plaintiffs (hereinafter referenced as “Subject
Point”).

9. On or about November 12, 2013, Defendant Southern Asphalt won a bid

from SCDOT to complete a road-widening project for Highway 378 with the project

Page 2 of 9
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including the Subject Point.

10.  Upon information and belief, Defendant United Infrastructure Group, Inc.
was subcontracted by SCDOT or Defendant Southern Asphalt for purposes of road,
highway, bridge, and/or culvert system installation and construction at the Subject Point.

11. On or about March 31, 2015, the construction of the road-widening project
was begun at the Subject Point with such construction including relocating the existing
road, designing and installing a roadway and bridge, and designing and installing a culvert
that occurred at the Subject Point. Unbeknownst to Plaintiffs, the design created or
selected by Defendants did not include sufficient directive or details to allow for the
installation and construction of a roadway that would exist and be operated without
flooding Plaintiffs’ property.

12. On or about October 4, 2015, after the installation of the new roadway,
Plaintiffs’ home was flooded by rainfall (hereinafter “first flood”).

13.  Plaintiffs notified Defendants of the issues regarding the design and
construction of the roadway, bridge, and culvert system and met with Defendants on
numerous occasions in an effort to remediate the defective design, construction, and
installation to avoid any further damage to Plaintiffs’ property.

14.  Up until that point in October 2015, Plaintiffs had never experienced any
issue of standing water or flooding from rainfall.

15.  Upon information and belief, at no time since the construction of Plaintiffs’
home did Plaintiffs or any former owner experience any problems with standing water or
flooding as a result of rainfall.

16. Defendants represented to Plaintiffs that the flooding would not happen

Page 3 of 9
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again as Defendants would take steps necessary to ensure that the design and
construction of the roadway and culvert system would, in the future, significantly restrict
the water flow that caused the water at the culvert to back up and flood Plaintiffs’ home.

17.  The first flood caused approximately 18 inches of water to enter the interior
of Plaintiffs’ home. For a period of approximately ten (10) months, Plaintiffs undertook to
replace the contents of their home and repair the interior of the home.

18.  Despite the representations of Defendants, on or about October 8, 2016,
Plaintiffs’ home was flooded again by rainfall, which was the result of the inadequate
design, installation, and construction of the roadway system, bridge, and culvert system.

19. Once again, Plaintiffs suffered a total loss of contents, as well as significant
damage to the interior of the home.

20.  Furthermore, during the course of construction on or about, up to, at and
beyond the Subject Point, Defendants installed temporary barriers that prevented
Plaintiffs from having any access to their property unless their car was parked on the edge
of the highway and they accessed their home by foot.

21.  As a result of Defendants’ failure to anticipate and contemplate significant
rainfall and the resulting effects to Plaintiffs’ property, and failure to design, install, and
construct an adequate roadway, highway, bridge, and/or culvert system to disperse said
rainfall, Plaintiffs have continued to be unable to use and enjoy their home.

22.  Infact, Plaintiffs have essentially been denied complete use and enjoyment
of their home.

23.  Plaintiffs have suffered and sustained irreparable harm and damages as a

result of the loss of their home and its contents.
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24.  Atall times complained of herein, Defendants were responsible for selecting
a design that would allow for proper runoff, and to design and install such culverts and/or
drains that would prevent any rain or water runoff from flooding and/or damaging Plaintiffs’
property.

25. At all times complained of herein, Defendants were responsible for
supervising and monitoring the design, installation, and construction of the road, highway,
culvert, and/or drain installation at the Subject Point.

26. At all times complained of herein, SCDOT and its agents, employees,
and/or servants were in a supervisory position over any contractors and/or
subcontractors, including Defendants Southern Asphalt and United Infrastructure Group,
Inc., to ensure the proper installation and construction of the roadway, highway, bridge,
and/or culvert to include the Subject Point.

FOR A FIRST CAUSE OF ACTION
(Inverse Condemnation)

27.  Plaintiffs reallege and restate all the allegations of the preceding paragraphs
as if fully rewritten and restated herein verbatim.

28.  The above-described actions by Defendants constitute a taking by inverse
condemnation for which the Plaintiffs are entitled to be compensated.

29.  Because this action is necessitated by actions of a State Agency, Plaintiffs
are entitled to recover attorney’s fees.

30. As a direct and proximate result of the aforementioned actions of the

Defendants, Plaintiffs have suffered and will suffer great loss of value to their property.
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FOR A SECOND CAUSE OF ACTION
(Conversion)

31.  Plaintiffs reallege and restate all the allegations of the preceding paragraphs
as if fully rewritten and restated herein verbatim.

32.  Defendants’ actions and/or conduct constitute conversion of the Plaintiffs'
valuable property rights without legal justification.

33. As a direct and proximate result of the foregoing acts of Defendants,
Plaintiffs have suffered damages.

FOR A THIRD CAUSE OF ACTION
(Due Process Violation)

34.  Plaintiffs reallege and restate all the allegations of the preceding paragraphs
as if fully rewritten and restated herein verbatim.

35.  The conditions imposed on Plaintiffs by SCDOT precludes use of Plaintiffs’
real property for the chosen economically feasible use and deprives Plaintiffs of
reasonable economic benefit from the property.

36. SCDOT's actions and/or conduct constitute a regulatory taking of Plaintiffs’
property without just compensation or due process of law in violation of the Fifth and
Fourteenth Amendments of the United States Constitution.

37.  Plaintiffs are informed and believe that they are entitled to an award of
damages.

FOR A FOURTH CAUSE OF ACTION
(Negligence)

38.  Plaintiffs reallege and restate all the allegations of the preceding paragraphs

as if fully rewritten and restated herein verbatim.
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39. Defendants owed a duty to Plaintiffs to design, select a design, install, and
construct a roadway, highway, and/or culvert that would not result in excess water runoff
to such a degree as to cause Plaintiffs’ property to fiood.

40.  Defendants should have contemplated significant rainfall in the region
wherein the Subject Point is located and should have considered such conditions when
selecting a design, designing, installing, or constructing the roadway, highway, and/or
culvert system.

41.  Defendants, by and through their employees, agents and servants, at the
foregoing times and places aforesaid were negligent, careless, grossly negligent,
reckless, willful, and wanton in the following particulars to wit:

a. In improperly designing, installing, and/or constructing roadway,
highway, bridge, and/or culvert systems;

b. In failing to select or design a roadway, highway, bridge, and/or
culvert system that prevented substantial and harmful water runoff to
the Plaintiffs’ property;

C. In failing to adequately inspect and accept the design, installation,
and construction of the roadway, highway, bridge, and/or culvert
system at the Subject Point;

d. In failing to property specify appropriate materials to be used in the

construction of the aforementioned project;

e. In failing to properly supervise their agents, employees, and/or
servants;
f. In failing to follow their own procedures;
Page 7 of 9
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g. In failing to do those things which a reasonable and prudent person
would have done under the circumstances.

42.  All of which were the direct and proximate cause of the Plaintiffs' injuries
and damages as set forth more fully below, said acts being in violation of the laws of the
State of South Carolina.

43.  As adirect and proximate resuit of the aforementioned acts of Defendants,
Plaintiffs have been severely damaged and will continue to sustain damages, to including
extraordinary repairs, loss of use, depreciation in value, and such other damages as may
be determined by a jury.

WHEREFORE, Plaintiffs pray for judgment against Defendants for actual,
incidental and consequential damages, together with the costs and disbursements of this
action, attorney’s fees, and for such other and further relief as the Court deems just and
proper.

Plaintiffs request a jury trial on all counts so triable.
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HOPKINS LAW FIRM, LLC

Wi(L,!LX

J. Clay Hopkins (SC Bar #102053)

William E. Hopkins, Jr (SC Bar #66474)

12019 Ocean Highway

Post Office Box 1885

Pawleys [sland, South Carolina 29585

T: (843) 314-4202

F: (843) 314-9365

Email: clay@hopkinsfirm.com
bill@hopkinsfirm.com

ORR, ELMORE & ERVIN, LLC

Kathy P. EiImore (SC Bar # 66536)
504 S. Coit Street

Post Office Box 2527

Florence, South Carolina 29503

T: (843) 667-6613

F: (843) 667-0340

Email: kpe@orrfirm.com

Attorneys for the Plaintiffs

Pawleys Island, South Carolina

Jedly 2018
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) TWELFTH JUDICIAL CIRCUIT

COUNTY OF FLORENCE ) C/ANO.: 2017-CP-21-01168
James Marlowe and Lori Marlowe, ) s
individually and as Next Friend of ) =
) — o -
K.P., HM. and B.M.. minors under ) o= —
the age of eighteen (18) years, ) 2 @ —
) 22 2 m
Plaintiffs, ) ANSWERTO .. o 3
) AMENDED COMPLAINE <2 "15
vs. ) ON BEHALF OF DEFENDANT;, ™
) SOUTH CAROLINA DEPARTMERT ™
South Carolina Department of ) OF TRANSPORTATION
Transportation (SCDOT), )
Southern Asphalt, Inc., and )
United Infrastructure Group, Inc., )
)
Defendants. )
)

THE DEFENDANT, the South Carolina Department of Transportation, by and through its
undersigned attorneys, make Answer to the Amended Complaint and would show unto this
Honorable Court as follows:

FOR A FIRST DEFENSE

1. Each and every allegation of the Plaintiffs’ Amended Complaint which is not
hereinafter specifically admitted, modified or explained is denied and strict proof is demanded
thereof.

2. This Defendant lacks sufficient information to form a belief concerning the
allegations contained in paragraph 1 of the Plaintiffs* Amended Complaint and therefore would deny
the same and demand strict proof thereof.

3. This Defendant admits the allegations contained the paragraph 2 of the Plaintiffs

-1-
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Amended Complaint.

4. This Defendant lacks sufficient information to form a belief concerning the
allegations contained in paragraphs 3 and 4 of the Plaintiffs’ Amended Complaint and therefore
would deny the same and demand strict proof thereof.

5. This Defendant contends that the allegations contained in paragraph 5 of the
Plaintiffs’ Amended Complaint constitute a legal conclusion which requires no response from this
Defendant. To the extent a response may be deemed necessary, the same is denied and strict proof
demanded thereof.

6. In answering paragraph 6 of the Plaintiffs’ Amended Complaint, the foregoing
defenses are incorporated herein by reference as fully as if repeated verbatim.

7. This Defendant lacks sufficient information to form a belief concerning the
allegations contained in paragraph 7 of the Plaintiffs’ Amended Complaint and therefore would deny
the same and demand strict proof thereof.

8. In answering paragraph 8 of the Plaintiffs’ Amended Complaint, this Defendant
would admit only that portion of said paragraph as indicates that this Defendant was responsible for
the design, installation and maintenance and other construction related to a road widening project
on Highway 378. As to the remaining allegations contained in paragraph 8 of the Plaintiffs’
Complaint, they are hereby denied and strict proof demanded thereof.

9. In answering paragraph 9 of the Plaintiffs’ Amended Complaint, this Defendant
admits only that portion of said paragraph that states that the Defendant, Southern Asphalt. was
awarded a road widening project on Highway 378 in Florence County by the Defendant, South

Carolina Department of Transportation, and craves reference to the contract documents associated
2-
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with the project and denies any allegations inconsistent therewith.

10.  This Defendant lacks sufficient information to form a belief as to the allegations
contained in paragraph 10 of the Plaintiffs’ Amended Complaint and therefore would deny the same
and demand strict proof thereof.

11. This Defendant, upon information and belief, admits only that portion of paragraph
11 that alleges that on or about March 31, 2015, the construction of the road widening project was
begun at or near the subject property. As to the remaining allegations of said paragraph, there are
denied and strict proof demanded thereof.

12.  This Defendant lacks sufficient information to form a belief as to the allegations
contained in paragraph 12 of the Plaintiffs’ Amended Complaint and would therefore deny the same
and demand strict proof thereof.

13.  In answering paragraph 13 of the Plaintiffs’ Amended Complaint, this Defendant
would admit only that it had certain conversations with the Plaintiffs in this case but all of the
remaining allegations of said paragraph are denied and strict proof demanded thereof.

14.  This Defendant lacks sufficient information to form a belief as to the allegations
contained in paragraphs 14 and 15 of the Plaintiffs’ Amended Complaint and therefore denies same
and demands strict proof thereof.

15.  This Defendant denies the allegations contained in paragraph 16 of the Plaintiffs’
Amended Complaint and therefore would demand strict proof thereof.

16.  This Defendant lacks sufficient information to form a belief as to the allegations
contained in paragraphs 17, 18, 19 and 20 of the Plaintiffs’ Amended Complaint and therefore

would deny the same and demand strict proof thereof.

3.
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17.  This Defendant denies the allegations contained in paragraphs 21, 22, and 23 of the
Plaintiffs® Amended Complaint and therefore would deny the same and demand strict proof thereof.

18. This Defendant admits the allegations contained in paragraphs 24, 25 and 26 of the
Plaintiffs” Amended Complaint.

19.  In answering paragraph 27 of the Plaintiffs’ Amended Complaint, the foregoing
defenses are incorporated herein by reference as fully as if repeated verbatim.

20.  This Defendant denies the allegations contained in paragraphs 28, 29 and 30 of the
Plaintiffs> Amended Complaint and therefore demands strict proof thereof.

21.  In answering paragraph 31 of the Plaintiffs’ Amended Complaint, the foregoing
defenses are incorporated herein by reference as fully as if repeated verbatim.

22.  This Defendant denies the allegations contained in paragraphs 32 and 33 of the
Plaintiffs’ Amended Complaint and therefore demands strict proof thereof.

23.  In answering paragraph 34 of the Plaintiffs’ Amended Complaint, the foregoing
defenses are incorporated herein by reference as fully as if repeated verbatim.

24.  This Defendant denies the allegations contained in paragraphs 35, 36, and 37 of the
Plaintiffs’ Amended Complaint and therefore demands strict proof thereof.

25. [n answering paragraph 38 of the Plaintiffs’ Amended Complaint, the foregoing
defenses are incorporated herein by reference as fully as if repeated verbatim.

26.  This Defendant denies the allegations contained in paragraphs 39, 40, 41 (including
all subparts), 42, and 43 of the Plaintifts’ Amended Complaint and demands strict proof thereof.

27.  This Defendant denies that the Plaintiffs are entitled to any of the relief requested in

the paragraph beginning “Wherefore...” and demands strict proof thereof.
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FOR A SECOND AND AFFIRMATIVE DEFENSE

28.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.

29. This Defendant asserts the provisions of the South Carolina Tort Claims Act, S.C.
Code Ann. § 15-78-10, et seq, including all applicable exceptions to the waiver of immunity,
limitations on actions, and limitations on liability and damages therein.

FOR A THIRD AND AFFIRMATIVE DEFENSE

30.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim,

31.  The incident referred to in the Plaintiffs’ Amended Complaint and alleged injuries
and damages were due to and caused by, the negligence, gross negligence, recklessness, willfulness
and wantonness of the Plaintiffs combining and concurring with any and all acts of this Defendant
as a direct and proximate cause thereof, and without which the same would not have occurred.

32.  Therefore, this Defendant pleads the Plaintiffs’ negligence, contributory negligence
and/or negligence greater than that of this Defendant and the contributory gross negligence,
recklessness, willfulness and wantonness of the Plaintiffs as a complete defense to the Plaintiffs’
action herein and that should a determination be made that the Plaintiffs’ negligence, gross
negligence, recklessness, willfulness and wantonness is not greater than that of this Defendant, then
this Defendant is entitled to a determination as to the percent of the Plaintiffs™ negligence, gross
negligence, recklessness, willfulness and wantonness and to a reduction of any amount awarded to

the Plaintiffs in.proportion to the amount thereof, pursuant to the South Carolina Doctrine of

Comparative Negligence.
-5-
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FOR A FOURTH AND AFFIRMATIVE DEFENSE

33.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim,

34.  This Defendant asserts any and all defenses and immunities available to it pursuant
to the South Carolina Tort Claims Act § 15-78-10 et.seq., Code of Laws, South Carolina including
but not limited to all applicable exceptions to the waiver of immunity as set forth therein and
limitations on liability and recovery as set forth therein. Therefore, this Defendant pleads the
foregoing as a complete defense to this action.

FOR A FIFTH AND AFFIRMATIVE DEFENSE

35.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.

36.  Plaintiffs have failed to mitigate their damages.

FOR A SIXTH AND AFFIRMATIVE DEFENSE

37.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.

38.  This Defendant pleads the public duty rule.

FOR A SEVENTH AND AFFIRMATIVE DEFENSE
39.  The foregoing defenses are incorporated herein by reference as fully as if repeated

verbatim.

40. This Defendant is not liable for a nuisance pursuant to § 15-78-60(7), South Carolina

Tort Claims Act.

FOR AN EIGHTH AND AFFIRMATIVE DEFENSE
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41.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.
42.  This Defendant pleads discretionary immunity pursuant to § 15-78-60(5), South
Carolina Tort Claims Act.
FOR A NINTH AND AFFIRMATIVE DEFENSE
43.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.
44,  This Defendant is not liable for the design of highways and other public ways
pursuant to § 15-78-60(15), South Carolina Tort Claims Act.
FOR A TENTH AND AFFIRMATIVE DEFENSE
45.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.
46.  This Defendant is not liable for the enforcement or compliance with any laws or
regulations pursuant to § 15-78-60(4), South Carolina Tort Claims Act.

FOR AN ELEVENTH AND AFFIRMATIVE DEFENSE

47.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.
48.  This Defendant is not liable for loss resulting from natural conditions due to weather

pursuant to § 15-78-60(8), South Carolina Tort Claims Act.
FOR A TWELFTH AND AFFIRMATIVE DEFENSE

49.  The foregoing defenses are incorporated herein by reference as fully as if repeated

verbatim.
-7-
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50.  This Defendant is not liable for punitive damages pursuant to § 15-78-120, South
Carolina Tort Claims Act.
FOR A THIRTEENTH AND AFFIRMATIVE DEFENSE
51.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.,
52.  Any damages alleged to have been caused by any Defendants must be apportioned

between this Defendant and all other tortfeasors pursuant to § 15-78-100, South Carolina Tort

Claims Act.
FOR A FOURTEENTH AND AFFIRMATIVE DEFENSE
53.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.

54.  This Defendant is immune from suit pursuant to the Storm Water Management and
Sediment Reduction Act, in particular S.C. Code Anno. § 48-14-160(1) which provides impertinent
part as follows: “nothing contained in this chapter and no action or failure to act under this chapter
may be construed to impose any liability on the state, department, districts, local governments, or
other agencies, officers, or employees thereof for the recovery of damages caused by such action or

failure to act.”
FOR A FIFTEENTH AND AFFIRMATIVE DEFENSE

55.  The foregoing defenses are incorporated herein by reference as fully as if repeated

verbatim.

56.  The claims against this Defendant are barred by the doctrine of laches, waiver and/or

estoppel.
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FOR A SIXTEENTH AND AFFIRMATIVE DEFENSE
57.  The foregoing defenses are incorporated herein by reference as fully as if repeated
verbatim.
58.  This Defendant pleads Acts of God as a defense under the rule of impossibility or
impracticability. Therefore, this Defendant pleads the foregoing as a complete defense to this action.

RESERVATION AND NON-WAIVER

59.  This Defendant reserves the right to assert, and does not waive, any additional or
further defenses as may be revealed by additional information that may be acquired in discovery or
otherwise.

WHEREFORE, this Defendant prays that the Amended Complaint be dismissed with costs.

and for such other and further relief as the Court may deem just and proper.

Lisa A. Thomas, SC Bar #66458

John B. McCutcheon, Jr., SC Bar #3767
Attorneys for the Defendant South Carolina
Department of Transportation

Q6K

THOMPSON &[HENRY, P.A.

1300 Second Avenue, Third Floor (29526)
P. O. Box 1740

Conway, South Carolina 29528

(843) 248-5741 - voice

(843) 248-5112 - fax
Ithomas(@thompsonlaw.com
jmccutcheon@thompsonlaw.com

August 27, 2018
Conway, South Carolina

9
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) C/ANO: 2017-CP-21-01168
COUNTY OF FLORENCE )

James Marlowe and Lori Marlowe,
Individually and as next Friens of K.P., H.M.

And B.M., minors under the age of eighteen
(18) years,

Plaintiff,

VS.

South Carolina Department of Transportation

(SCDOT), Southern Asphalt, Inc. and United
Infrastructure,

AFFIDAVIT OF MAILING

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Personally appeared before me, Janet A. Ramsden, who upon oath, says that she mailed a
copy of the Defendant, SCDOT’s Answer to Amended Complaint, together with an Affidavit of
Service by Mail, in connection with the above-captioned matters by depositing same in the

United States Mail, in Conway, South Carolina, on this A1\ _day of August, 2018, bearing
proper postage and addressed as follows:

[—)

A = o

J. Clay Hopkins, Esquire " %5 =
Hopkins Law Firm, LLC e @
12019 Ocean Highway ;_);'::E 2
P. 0. Box 1885 e <
Pawleys Island, SC 29585 A2 =
8 = s
o

ok A Roreod,,

Yhnet A. Ramsden

SWORN TO before me this
2" day of August 2018

My éoWon Iix,pfires: 9/23/21
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) TWELFTH JUDICIAL CIRCUIT
COUNTY OF FLORENCE ) C/ANO: 2017-CP-21-01168

James Marlowe and Lori Marlowe,
Plaintiff,
DEFENDANT SCDOT’S
VS. MOTION FOR SUMMARY
JUDGMENT

South Carolina Department of Transportation
(SCDOT), Southern Asphalt, Inc.,

Defendants.

R S N . N Ny

YOU WILL PLEASE TAKE NOTICE that the undersigned will move before the presiding
Judge of the Twelfth Judicial Circuit for an Order granting the Defendant South Carolina
Department of Transportation’s (SCDOT) Motion for Summary Judgment in the above-captioned
matter. This motion is based upon the fact that the SCDOT is not liable to the Plaintiff as a matter
of law pursuant to 15-78-10 et seq. This motion is further based on the relevant case law, the
pleadings, discovery and depositions in this case. This motion is made pursuant to Rule 56 of the

South Carolina Rules of Civil Procedure.

Signature page to follow
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November 7, 2019
Conway, South Carolina

Lisa A. Thomas, SC Bar #66458

John B. McCutcheon, Jr., SC Bar #3767
Attorneys for the Defendant South Carolina
Department of Transportation

/sfJohn B. McCutcheon. Jr.

THOMPSON & HENRY, P.A.

1300 Second Avenue, Third Floor (29526)
P. O. Box 1740

Conway, South Carolina 29528

(843) 248-5741 - voice

(843) 248-5112 - fax
Ithomas{@thompsonlaw.com
imccutcheon@thompsonlaw.com
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) TWELFTH JUDICIAL CIRCUIT
COUNTY OF FLORENCE ) C/ANO: 2017-CP-21-01168

James Marlowe and Lori Marlowe,
Plaintiff, DEFENDANT SCDOT’S
MEMORANDUM IN SUPPORT OF
ITS MOTION FOR SUMMARY
JUDGMENT

VS.

South Carolina Department of Transportation
(SCDOT), Southern Asphalt, Inc.,

Defendants.

R I T U N N N N N e

The South Carolina Department of Transportation (SCODT) moves before this Honorable
Court for an Order granting the SCDOT’s Motion for Summary Judgment in the above-captioned
matter. This motion is based upon the fact that the SCDOT is not liable to the Plaintiff as a matter
of law pursuant to 15-78-10 et seq. Further, there is no evidence that the SCDOT breached any
alleged duty to the Plaintiffs,

Summary judgment is appropriate “if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a matter of law.” Rule 56(c),

SCRCP; Knight v. Austin, 396 S.C. 518, 521-522, 722 S.E.2d 802 (2012).

The Plaintiffs own property located at 2479 W Highway 378, Pamplico, SC (See Amended
Complaint, paragraph § 5). In March 2015, the SCDOT began construction on widening Highway

378 in the area near the Plaintiffs’ residence (see Amended Complaint, § 11). The Plaintiffs allege
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that on October 4, 2015 and October 5, 2016 their home flooded (see Amended Complaint 9912 and
14). The Plaintiffs allege that the construction to Highway 378 caused the flooding at Plaintiffs’
residence (see Amended Complaint).

However, the Tort Claims Act (SC Code Ann 15-78-10 et seq) exempts the SCDOT from
liability for natural conditions on a public roadway, or nuisance. The Tort Claims Act further
exempts the SCDOT from liability for design of highways and any defect or condition on a highway
“unless the defect or condition is not corrected within a reasonable time after actual or constructive
notice.” SC Code Ann 15-78-60(15).

South Carolina Code Section 15-78-60 (the Tort Claims Act) states in relevant part that:

The governmental entity is not liable for a loss resulting from:

(5) the exercise of discretion or judgment by the governmental entity
or employee or the performance or failure to perform any act or service
which is in the discretion or judgment of the governmental entity or
employee;

(7) a nuisance;

(8) snow or ice conditions or temporary or natural conditions on
any public way or other public place due to weather conditions
unless the snow or ice thereon is affirmatively caused by a negligent
act of the employee;

(15) absence, condition, or malfunction of any sign, signal, warning
device, illumination device, guardrail, or median barrier unless the
absence, condition, or malfunction is not corrected by the
governmental entity responsible for its maintenance within a
reasonable time after actual or constructive notice. Governmental
entities are not liable for the removal or destruction of signs, signals,
warning devices, guardrails, or median barriers by third parties except
on failure of the political subdivision to correct them within a
reasonable time after actual or constructive notice. Nothing in this item
gives rise to liability arising from a failure of any governmental entity
to initially place any of the above signs, signals, warning devices,
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guardrails, or median barriers when the failure is the result of a
discretionary act of the governmental entity. The signs, signals,
warning devices, guardrails, or median barriers referred to in this item
are those used in connection with hazards normally connected with the
use of public ways and do not apply to the duty to warn of special
conditions such as excavations, dredging, or public way construction.
Governmental entities are not liable for the design of highways
and other public ways. Governmental entities are not liable for loss
on public ways under construction when the entity is protected by an
indemnity bond. Governmental entities responsible for maintaining
highways, roads, streets, causeways, bridges, or other public ways
are not liable for loss arising out of a defect or a condition in, on,
under, or overhanging a highway, road, street, causeway, bridge,
or other public way caused by a third party unless the defect or
condition is not corrected by the particular governmental entity
responsible for the maintenance within a reasonable time after
actual or constructive notice;

SC Code Ann 15-78-60
[emphasis added]

Further, the Stormwater Management and Sediment Reduction Act does not impose any
liability upon the state or governmental entity for acting or failing to act under the Stormwater
Management and Sediment Reduction Act.

The Stormwater Management and Sediment Reduction Act states:

(A) Unless exempted, no person may engage in a land disturbing activity
without first submitting a stormwater management and sediment control plan
to the appropriate implementing agency and obtaining a permit to proceed.
(B) Each person responsible for the land disturbing activity shall certify, on
the stormwater management and sediment control plan submitted, that all
land disturbing activities will be done according to the approved plan.

(C) All approved land disturbing activities must have associated therein at

least one individual who functions as responsible personnel. (SC Code Ann.
48-14-30)

Nothing contained in this chapter and no action or failure to act under this
chapter may be construed:
(1) to impose any liability on the State, department, districts, local
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governments, or other agencies, officers, or employees thereof for the
recovery of damages caused by such action or failure to act; or

(2) to relieve the person engaged in the land disturbing activity of the duties,
obligations, responsibilities, or liabilities arising from or incident to the
operations associated with the land disturbing activity. (SC Code Ann. 48-14-
160)

Furthermore, the Plaintiffs’ expert failed to opine whether any such alleged defect caused the
flooding to a reasonable degree of engineering certainty. Any alleged defect and any damage
resulting therefrom would not be in the purview of common knowledge, and thus, an expert is
necessary to testify regarding the alleged defect and any potential causation. The expert’s opinions
must be to areasonable degree of engineering certainty. Plaintiff’s expert has failed to give opinions
to that degree.

Jason Gregorie, PE, the Plaintiff’s expert, testified to that he was “not alleging that there’s
a construction defect or a design defect of the road, in accordance with SCOOT standards.”

(Gregorie depo, page 61). He further testified “I don’t take issue with the design or construction of

the road itself.” (Gregorie depo, page 61). Gregorie further testified that:

What I'm going to testify about here today is what I state in my
report, is that if the prior U.S. 378 existed and the new U.S. 378 had
not been constructed. I can say — I do say to a reasonable degree of
engineering certainty that the flood depth would have been less on the
Marlowe property, and [ believe the impact on the Marlowe property
would have been less. 1say that it’s possible that it would have been
prevented. (Gregorie depo, page 77. Emphasis added)

I can say to a reasonable degree of engineering certainty that the
construction project contributed to the flooding. I believe that it
increased the flood depth on the property, but I cannot say definitely
that if the project had not existed that it would have completely
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prevented the flooding. (Gregorie depo, page 79)

A: Well, I — to a reasonable degree of certainty, I say that it has
affected the depth, the flood depth of the property. I think I say that it
may —may have or there was a possibility it would have prevented the
flooding inside the structure altogether.
Q: May have?
A. That’s correct.
Q: So it still-you agree that even with the old US 378 with these two
rain events the Marlowe property still could have flooded?
A: It’s possible, yes.
(Gregorie depo, page 84)
Mr. Gregorie testified that the construction increased the height of the flood waters.

However, Mr. Gregorie also testified that absent the widening project, the Marlowe’s residence may

have still flooded.

The flooding in October 2015 and October 2016 were Acts of God and not caused by the
SCDOT. In October 2015, the Grand Strand and Pee Dee suffered from the “1000 Year Flood.”
Then in October 2016, Hurricane Matthew struck South Carolina causing massive flooding
throughout the Grand Strand and Pee Dee. Many residents suffered flooding in their homes,
including many who had never experienced flooding previously.

The flooding to Plaintiffs’ residence was caused by Acts of God, not any negligence on the
part of the SCDOT.

Pursuant to the Tort Claims Act, the SCDOT is not liable for the flooding on the Marlowe’s
property as the rain event and Hurricane were natural conditions, not caused by SCDOT or its agents
or employees. Furthermore, Jason Gregorie, Plaintiff’s expert, testified that there was no defect in

the design or construction of the project. Ifthere is no defect in the construction or design, then there
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is no basis for liability on the part of SCDOT.

November 7, 2019
Conway, South Carolina

Lisa A. Thomas, SC Bar #66458

John B. McCutcheon, Jr., SC Bar #3767
Attorneys for the Defendant South Carolina
Department of Transportation

/s/John B. McCutcheon. Jr.

THOMPSON & HENRY, P.A.

1300 Second Avenue, Third Floor (29526)
P. O. Box 1740

Conway, South Carolina 29528

(843) 248-5741 - voice

(843) 248-5112 - fax
Ithomas@thompsonlaw.com

imccutcheon@thompsonlaw.com
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
TWELFTH JUDICIAL CIRCUIT
COUNTY OF FLORENCE C.A. No. 2017-CP-21-01168

James Marlowe and Lori Marlowe,
individually, and as Next Friends of K.P.,
H.M., and B.M., Minors under the age of

Eighteen (18) years, PLAINTIFFS’ MEMORANDUM IN
OPPOSITION TO DEFENDANT’S
Plaintiffs, MOTION FOR SUMMARY JUDGMENT
V.

South Carolina Department of
Transportation,

Defendant.

INTRODUCTION

South Carolina Department of Transportation (“DOT” or “Defendant”) moved for
summary judgment on the basis that it is immune from liability on all of Plaintiffs’ claims
pursuant to the South Carolina Tort Claims Act (“TCA”), S.C. Code Ann. §15-78-10, et
seq, and that there is no evidence it breached any duty to Plaintiffs. Because Plaintiffs’
claims for inverse condemnation and constitutional violations are not immune from liability
under the TCA, and because there is a genuine issue of material fact concerning Plaintiffs’
claims for gross negligence, Plaintiffs are entitled to an Order denying Defendant’s Motion
in its entirety.

FACTS

Plaintiffs own real property located at 2479 W. Highway 378, Pamplico, South
Carolina, in Florence County, which Plaintiff Jamie Marlowe purchased in 2003. (J.
Marlowe Dep. p. 15, 116-19). In late 2013, Defendant began designing and seeking bids

for the 378 Widening Project (the “Project”), which would affect the roadway immediately
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in front of Plaintiffs’ property. Construction began in early 2015. (See Am. Compl. 111).

The Project included installing a new bridge box culvert adjacent to Plaintiffs’
property, which would be installed under the new and existing 378 roadway. Before
construction began, Defendant engaged in an extensive design phase.

Stanley Roof, an engineer with Defendant (and one (1) of its 30(b)(6) witnesses),
performed an initial study concerning the existing box culvert adjacent to Plaintiffs’
property in August of 2013. (DOT Dep. p. 23-24). In its initial investigation, Defendant
determined that the existing culvert could not be extended and would need to be replaced.
(Id. p. 24, 115-9). Defendant never considered placing the Project’s new culvert in any
other location than the one ultimately selected. (Id., 1117-20).

During this process, Defendant determined that “[tlhe resident construction
engineer for Florence County indicated that he had never seen the roadway overtopped
at this location.” (Id. p. 25, 1117-23). This was an important consideration for Defendant
because it “usually look[s] at past floods for a site and tr[ies] to get as much as information
as [it] can for it.” (Id. p. 26, 1119-23). Despite this important step in its design and
evaluation, Defendant did not speak with Plaintiffs, or any other adjacent property owners,
to ascertain whether the roadway in front of their property ever overtopped. (Id., p. 28,
1920-24).

In June of 2017, after complaints primarily from Plaintiffs regarding flooding on their
property, Defendant performed an investigation and completed an addendum to its
original design. (Id. p. 30-31). At that point, the new culvert had not been completely
installed. (Id., p. 31, 18-18).

However, this time, Defendant determined that for a 25-year rain event, the existing

2
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roadway in front of Plaintiffs’ property would experience overtopping (Id. p. 32, 120 - p.
33, 18), — that is, where flood waters from adjacent property flows over the top of the
roadway to an outlet, which is usually a stream, river, pond, or lake. Defendant’s standard
for culverts is withstanding a 100-year rain event. (Id. p. 28, 114-8). Incredibly, Defendant
claimed this new information was discovered because it “didn’t have that information at
the time” — in 2013. (Id. p.33, 119-13). The only reason this information was unavailable
to Defendant was because of its failure perform any analysis on the subject.

Again, Defendant did not speak with Plaintiffs during its investigation, or any
adjacent property owners. (Id. p. 35, 111-4; p. 53, 112-19). During the investigation,
though, Defendant’s analysis determined that the existing culvert (present prior to the
Project’s construction) “would overtop for discharges associated with the 25-year return
interval and greater.” (attached hereto as Exhibit 1). In its addendum, Defendant

N1

included its determination that Plaintiffs’ “structure” — or house — “could be impacted by a
flood associated with the 25-year return interval, and potentially the 10-year interval.” (Id.)
(DOT Dep. p. 36, 111-5). The most disturbing aspect of this information’s inclusion in the
addendum is the information was readily available to Defendant in 2013. (DOT Dep. p.
59, 1121-23) (“Q: And, so, you had the same information in 2013, correct? A:
Correct.”). At this point, though, the new culvert was still not completely installed. (DOT
Dep. p. 37, 116-13).

A critical piece of Defendant’s new addendum was missing: any consideration of
the higher elevation of the Project’'s new roadway being built simultaneously next to the

existing roadway. (Id. p. 39, 1114-18). Therefore, the 2017 addendum, which included an

analysis of the existing roadway’s height compared to the height of Plaintiff's house, did

3
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not even include an accurate figure for the height of the roadway in relation to Plaintiffs’
home. (Id. p. 40, 115-8). In 2017, as it concerned the roadway’s overtopping, Defendant
again failed to consider whether the new roadway could potentially block the existing
roadway’s overtopping. (Id. p. 41, 112-5). More importantly, though, Defendant never
considered this possibility or performed any analysis in 2013 when it drafted its initial
design report. (Id., 118-11).

In October of 2015, South Carolina experienced historic rainfall levels, with one-
day rainfall levels at the two (2) closest NOAA weather states to Plaintiffs’ property
experiencing greater than 10-year but less than 25-year rainfall levels. (Feb. 22, 2019
Report of Jason Gregorie, at 20) (attached hereto as Exhibit 2). Those stations
experienced 4-day rainfall levels between 200-500 years. (Id.). This event, in conjunction
with Defendant’s construction of the Project, caused catastrophic flooding to Plaintiffs’
home, with approximately 18 inches of water in their house. (L. Marlowe Dep. p. 26,
1912-19). After that, Plaintiffs’ essentially reconstructed their home with the assistance of
FEMA and taking out personal loans. (Id. p. 25-26). Then, in 2016, Hurricane Matthew
passed through the region, again bringing historic levels of rainfall to Plaintiffs’ property,
with 1-day rainfall levels corresponding to greater than 10-year but less than 25-year
levels. (Ex. 2, p. 20). Those stations experienced 4-day rainfall levels greater than 100-
years but less than 200-years. (Id.). Plaintiffs’ home was again destroyed, with water

levels between 15 and 16 inches, and since then, Plaintiffs have been unable to live at

! Defendant also testified that it never performed (prior to construction beginning, in 2015,
or in 2016) any analysis concerning whether the new roadway’s construction next to the
existing roadway could create a “choke point.” (DOT Dep. p. 49, Y17-21; p. 49, 7122 -
p' 50| ﬂ5)'

4
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their home. (L. Marlowe Dep. p. 26, 1116-25).

Thereafter, on May 3, 2017, Plaintiffs Lori Marlowe and Jamie Marlowe brought
this action against Defendant, with claims for inverse condemnation, conversion, due
process violations, and negligence. On August 22, 2018, Plaintiffs filed an Amended
Complaint, adding their minor children as named plaintiffs in the action, with the same
claims alleged. On November 7, 2019, Defendant filed its motion for summary judgment.

LEGAL STANDARD

A trial court should grant a motion for summary judgment when "the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law." Rule 56(c), SCRCP; accord
Trivelas v. South Carolina Dep't of Transp., 348 S.C. 125, 130, 558 S.E.2d 271, 273 (Ct.
App. 2001); Wells v. City of Lynchburg, 331 S.C. 296, 301, 501 S.E.2d 746, 749 (Ct. App.
1998); see also Tupper v. Dorchester Cnty., 326 S.C. 318, 325, 487 S.E.2d 187, 191
(1997) ("Summary judgment is proper where there is no genuine issue as to any material
fact and the moving party is entitled to judgment as a matter of law.").

"The party seeking summary judgment has the burden of clearly establishing the
absence of a genuine issue of material fact." McNair v. Rainsford, 330 S.C. 332, 342, 499
S.E.2d 488, 493 (Ct. App. 1998) (citing Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101,
410 S.E.2d 537 (1991); Standard Fire Ins. Co. v. Marine Contracting & Towing Co., 301
S.C. 418, 392 S.E.2d 460 (1990)). "In determining whether any triable issues of fact exist,
the evidence and all inferences which can be reasonably drawn therefrom must be viewed

in the light most favorable to the nonmoving party." Lanham v. Blue Cross & Blue Shield
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of South Carolina, Inc., 349 S.C. 356, 361-62, 563 S.E.2d 331, 333 (2002) (citing Summer
v. Carpenter, 328 S.C. 36, 492 S.E.2d 55 (1997)); accord Strother v. Lexington Cnty.
Recreation Comm'n, 332 S.C. 54, 61, 504 S.E.2d 117, 121 (1998). "Summary judgment
is not appropriate where further inquiry into the facts of the case is desirable to clarify the
application of the law." Lanham, 349 S.C. at 362, 563 S.E.2d at 333 (citing Brockbank v.
Best Capital Corp., 341 S.C. 372, 534 S.E.2d 688 (2000)).

"All ambiguities, conclusions, and inferences arising from the evidence must be
construed most strongly against the moving party.” Hall v. Fedor, 349 S.C. 169, 173, 561
S.E.2d 654, 656 (Ct. App. 2002) (citing Young v. South Carolina Dep't of Corr., 333 S.C.
714, 511 S.E.2d 413 (Ct. App. 1999)). "Even when there is no dispute as to evidentiary
facts, but only as to the conclusions or inferences to be drawn from them, summary
judgment should be denied.” Id. at 173-74, 561 S.E.2d at 656. "Because it is a drastic
remedy, summary judgment should be cautiously invoked so no person will be improperly
deprived of a trial of the disputed factual issues.” Murray v. Holnam, Inc., 344 S.C. 129,
138, 542 S.E.2d 743, 747 (Ct. App. 2001) (citing Carolina Alliance for Fair Employment
v. South Carolina Dep't of Labor, Licensing & Regulation, 337 S.C. 476, 523 S.E.2d 795
(1999)).

ARGUMENT

THERE IS A GENUINE ISSUE OF MATERIAL FACT.

Defendant argues that pursuant to the TCA, it “is not liable for the flooding on
[Plaintiffs’] property as the rain event and Hurricane were natural conditions, not caused
by [Defendant] or its agents or employees.” (Def.’s Mem. 5). Defendant further states,

“[i]f there is no defect in the construction or design, then there is no basis for liability on

6
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the part of [Defendant].” (Id. 5-6). Defendant misstates and misapplies the applicable law
in this case. The TCA does not apply to Plaintiffs’ claims for inverse condemnation and
constitutional violations because these claims do not sound in tort. Furthermore, a
genuine issue of material fact exists with Plaintiffs’ remaining claims because Defendant
was aware of, and had notice of, a hazard with the existing culvert adjacent to Plaintiffs’
property prior to, and during, the Project’s construction; Defendant failed to establish it is
entitled to discretionary immunity under the TCA; and any defects in Plaintiffs’ expert
opinion go to the weight of the opinion and do not justify granting summary judgment. For
those reasons, Defendant’s motion should be denied in its entirety.

a. The TCA does not apply to Plaintiffs’ inverse condemnation and
constitutional violation claims.

Defendant “appear|s] to rely on a tenet of the South Carolina Tort Claims Act that
liability is founded on acts that are within a governmental defendant's scope of official
duty.” Mowrer v. Charleston Cnty. Park Com’n, 361 S.C. 476, 605 S.E.2d 563 (Ct. App.
2004) (citing S.C. Code Ann. 8§ 15-78-50(a) (Supp.2003) ("Any person who may suffer a
loss proximately caused by a tort of the State, an agency, a political subdivision, or a
governmental entity, and its employee acting within the scope of his official duty may file
a claim as hereinafter provided.")). This reliance is misplaced. Id.

At issue here is not a tort committed by the government against an individual but
the taking by the government of private property for public use without the payment of just
compensation. Id. Because the right to compensation for such a taking is a constitutional
right predating the Tort Claims Act, it cannot be altered by statute. See, e.g., Ins. Fin.
Servs. v. S.C. Ins. Co., 282 S.C. 144, 147, 318 S.E.2d 10, 11 (1984) (holding an

automobile insurer's contractual right to terminate its agents was protected by the state

7
RECORD ON APPEAL 068

89TT0TZdO.LT0Z#ASVD - SYA1d NOWINOD - IDONIHOTd - INd LE:L 70 984 020¢ - d3T1Id AT1VIINOHLO3 T3



and federal constitutions and therefore could not be altered by subsequent statutory law).
Because the TCA does not apply to Plaintiffs’ constitutional claims, the Court must deny
Defendant’s motion for summary judgment.

b. Plaintiffs’ Remaining Claims are not Barred by the TCA.

Defendant also argued it cannot be liable for the flooding events because they
were natural events for which the TCA provides immunity, and that if there is no
construction or design defect, there can be no liability, as well. Both arguments are
misplaced.

The Tort Claims Act waives immunity for torts committed by the State, its political
subdivisions, and governmental employees acting within the scope of their official duties.
See S.C. Code Ann. 8§ 15-78-40 (Supp.1999). Defendant first relies on S.C. Code Ann. §
15-78-60(8), which states:

The governmental entity is not liable for a loss resulting from:

(8) snow or ice conditions or temporary or natural conditions on any

public way or other public place due to weather conditions unless the

snow or ice thereon is affirmatively caused by a negligent act of

the employee;
(emphasis added). This exception to Defendant’'s immunity specifically includes the
condition that the natural conditions must not be affirmatively caused by a negligent act
of a governmental employee. As discussed below, a genuine issue of material fact exists
regarding Plaintiffs’ negligence claims, and, therefore, whether the flooding or the degree

of flooding on Plaintiffs’ property was caused by a negligent act of Defendant is a question

that should be resolved by the jury.

8
RECORD ON APPEAL 069

89TT0TZdO.LT0Z#ASVD - SYA1d NOWINOD - IDONIHOTd - INd LE:L 70 984 020¢ - d3T1Id AT1VIINOHLO3 T3



The Legislature enacted the Stormwater Management and Sediment Reduction
Act (“Stormwater Act”)? to specifically address stormwater management and sediment
reduction. The purpose of the Stormwater Act is "to reduce the adverse effects of
stormwater runoff and sediment and to safeguard property and the public welfare by
strengthening and making uniform the existing stormwater management and sediment
control program.” Act No. 51, 1991 Acts 167. The Stormwater Act requires a person who
intends to engage in a land disturbing activity to submit a stormwater management and
sediment control plan to the appropriate agency and obtain a permit before engaging in
the activity, unless an exemption applies. S.C. Code Ann. 8§ 48-14-30 (Supp. 2005). The
stormwater regulations provide that unless exempted, “a person may not undertake a
land disturbing activity without an approved stormwater management and sediment
control plan.” S.C. Code Ann. Regs. 72-305(A). In other words, all non-exempt
development construction sites must have a permitted plan for handling stormwater, the
requirements of which depend on the size and complexity of the project. See id. 72—
305(B).

As an initial matter, Plaintiffs have not, and are not, alleging any deficiency in
Defendant’s obtaining of a permit under the Stormwater Act. Further, as Defendant notes,
the Stormwater Act states that “[n]othing... in this chapter...may be construed: (2) to
relieve the person engaged in the land disturbing activity of the duties, obligations,
responsibilities, or liabilities arising from or incident to the operations associated with the
land disturbing activity.” (Def.’s Mem. 3-4 (citing S.C. Code Ann. 8§ 48-14-160(2)). For

these reasons, not only are Plaintiffs unaware how the Stormwater Act provides immunity

2S.C. Code Ann. §§ 48-14-10 to -170 (Supp. 2005).
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for Defendant’s negligence in this case, the Stormwater Act expressly states that it does
not relieve Defendant fromits liability. For that reason, the Stormwater Act does not shield
Defendant from Plaintiffs’ claims in this case.

Defendant’s final contention is “[i]f there is no defect in the construction or design
[of the Project], then there is no basis for liability on the part of [Defendant].” (Def.’s Mem.
5-6). This is legally and factually incorrect. Defendant asserts that S.C. Code 8§ 15-78-
60(15) shields it from liability. Section 15-78-60(15) sets forth exceptions to the state's
waiver of sovereign immunity, stating, in pertinent part, that a governmental entity is not
liable for loss resulting from:

(15) absence, condition or malfunction ... of any ... median barrier unless

the absence, condition, or malfunction is not corrected by the governmental

entity responsible for its maintenance within a reasonable time after actual

or constructive notice.... Nothing in this item gives rise to liability arising from

a failure of any governmental entity to initially place any of the above signs,

signals, warning devices, guardrails, or median barriers when the failure is

the result of a discretionary act of the governmental entity.... Governmental

entities are not liable for the design of highways and other public ways....
Defendant contends it owed no duty because its actions were the result of the design of
the highway, such that it is immune from liability. Defendant’s position misstates Plaintiffs’
theories of liability. First, Defendant is liable to Plaintiffs because it knew or should have
known in 2013 during its design of the Project, again in 2015 when it began construction
on the Project, after the 2015 rain event, and after the 2016 rain event, that the existing
box culvert adjacent to Plaintiffs’ property was substandard under its own design
requirements, and made no efforts to correct or replace the culvert. Giannini v. Dept. of
Transp., 664 S.E.2d 450, 378 S.C. 573 (2008)

In Giannini, the plaintiffs claimed that DOT failed to take proper measures after

notice of an existing hazard. 664 S.E.2d at 453. In that case, the portion of the roadway
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where the plaintiff's car accident occurred had experienced several crossover accidents
within two miles of their accident in which two people had been killed, and the accidents
had been publicized by local media. Id. The Supreme Court of South Carolina determined
that the plaintiff’'s claim was not a claim of defective construction but, rather, one of failure
to take corrective action after notice of a defect. Id.

The Giannini Court determined that the case was analogous to Wooten v. SCDOT,
333 S.C. 464, 511 S.E.2d 355 (1999). Id. In Wooten, the Supreme Court affirmed the
Court of Appeals' ruling that although SCDOT has design immunity, such immunity does
not extend to maintenance issues after the DOT has notice of a hazardous condition. 333
S.C. at 467-468, 511 S.E.2d at 357. In Wooten, the plaintiffs claimed SCDOT was
negligentin failing to provide traffic lights at an intersection which would allow a pedestrian
ample time to cross the street. Id. The Court of Appeals held that although DOT initially
had design immunity, such immunity was not "perpetual.” Id. The Court of Appeals held
that once DOT had notice the intersection was hazardous, it was no longer immune from
liability. 328 S.C. 36, 492 S.E.2d 55 (Ct. App. 1997). On appeal, the Supreme Court
affirmed as modified, adopting the trial court's ruling that the immunity provision regarding
signs and signals was the more specific one applicable to the case, such that a jury issue
was presented as to whether SCDOT was liable. 333 S.C. at 468-469, 511 S.E.2d at 357-
358 (1999). Accordingly, the Giannini Court found that the trial court properly denied
SCDOT's motions for directed verdict and JNOV on the issue of whether it breached a
duty to the plaintiffs in failing to install median barriers after notice of cross over accidents

along that stretch of roadway. 664 S.E.2d at 454.
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Incredibly, here, Defendant was unable to testify when the Project’'s new culvert
was finally installed, but it was not fully installed by at least 2017. (DOT Dep. p. 37, 116-
13; p. 50, 119-15). However, in 2017, Defendant admitted it had the information
necessary in 2013 to determine (in accordance with its Addendum) that the existing
culvert prior to the initiation of the Project could not withstand a 25-year rain event, and
that a 10-year rain event would likely cause flooding on Plaintiff's property. (Id. p. 36, 711-
5). Defendant admitted the existing culvert was undersized according to its own standard.
(Id. p. 11, 1117-20) (“The existing culvert was undersized.”) Despite this knowledge,
Defendant admitted there was never any consideration given to install a new culvert,
much less the one that was supposed to be installed during Stage | of the Project. (Id. p.
41, 724 - 42, 95; p. 12, 116-21).

Defendant’s failures in this aspect do not end there. Not only was Defendant aware
that the existing culvert was undersized when it began designing and construction on the
Project, Defendant knew or should have known that the existing roadway served as an
outlet for water, even at 25-year rainfall levels. (Id. p. 27, 1115-19). Defendant knew this
was unsafe. (Id. p. 28, 114-6) (“Q: And the standard should be a hundred-year rain
event; is that correct? A: Right.”). Despite its own models indicating overflow,
Defendant took no steps to speak to Plaintiffs or adjacent property owners to confirm
overtopping caused by the inadequate existing box culvert. (Id. p. 35, 111-4; p. 53, 112-
11). Defendant did not even consider contacting them whatsoever. (Id., p. 53, 1117-19).

As Gregorie’s report indicates, the 1-day rainfall totals for both 2015 and 2016 at

the two (2) weather stations closest to Plaintiffs’ property both showed rainfall events
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greater than 10-year but less than 25-years. (See Ex. 2, 20).2 Thus, even if the 2015 and
2016 rain events were isolated to one (1) day, Defendant knew the existing culvert
adjacent to Plaintiffs’ property would likely affect their home. This factis not only disturbing
given the enormous size of Defendant’s roadway maintenance in this State but shows the
conscious and reckless disregard Defendant had for Plaintiffs’ rights. For that reason, by
Defendant’s own admission, it had information in 2013 and prior to the construction of the
Project that the existing culvert was a hazard, which no longer provided it immunity, and
Plaintiffs’ claim for negligence in this aspect should proceed to a jury. Wooten, 328 S.C.
36, 492 S.E.2d 55 (Ct. App. 1997).

Next, Defendant is not entitled to summary judgment because it has not
established there is no genuine issue of material fact as it relates to its defense of
discretionary immunity. Section 15-78—60 of the South Carolina Code sets forth forty
exceptions to this waiver of immunity, including the discretionary immunity exception. See
S.C. Code Ann. 8 15-78-60 (2005 & Supp.2015). Section 15-78—60(5) provides that a
“‘governmental entity is not liable for a loss resulting from: (5) the exercise of discretion or
judgment by the governmental entity or employee or the performance or failure to perform
any act or service which is in the discretion or judgment of the governmental entity or
employee.” S.C. Code Ann. 8§ 15-78-60(5) (2005). Our Supreme Court has repeatedly
explained that “the burden of establishing a limitation on liability or an exception to the
waiver of immunity is upon the governmental entity asserting it as an affirmative defense.”

Pike v. S.C. Dep’t of Transp., 343 S.C. 224, 230, 540 S.E.2d 87, 90 (2000).

3 Defendant has produced no contradicting evidence, from expert testimony or otherwise,
concerning these rainfall figures.
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“To establish discretionary immunity, the governmental entity must prove that the
governmental employees, faced with alternatives, actually weighed competing
considerations and made a conscious choice.” Id. “Furthermore, ‘the governmental entity
must show that in weighing the competing considerations and alternatives, it utilized
accepted professional standards appropriate to resolve the issue before them. It is not
enough to say the defect was noted and a decision was made not to repair it.” Id. at 230,
540 S.E.2d at 90-91 (quoting Foster v. S.C. Dep't of Highways & Pub. Transp., 306 S.C.
519, 525, 413 S.E.2d 31, 35 (1992)).

Not only have Plaintiffs presented overwhelming evidence that Defendant failed to
weight any considerations or alternatives to its decision to delay installation of the new
culvert (prior to the 2015 rain event or after the 2015 rain event), Defendant failed to weigh
any competing considerations or alternatives in its decisions that traffic should not be
rerouted to install the culvert sooner, and to consider the simultaneous existence of the
existing US378 roadway, with its existing culvert with limited flow capacity, adjacent to
the new elevated US378 roadway, with its new culvert with a range of flow capacities
depending on the stage of construction[.]” (Aff. Gregorie, 3) (attached hereto as Exhibit
3).

Therefore, here, like the case of Summer v. Carpenter, Plaintiffs have presented
evidence that Defendant failed to consider critical stages of construction for the Project,
and, ultimately, failed to consider anything, much less competing considerations or
alternatives. 328 S.C. 36, 492 S.E.2d 55 (1997). In Summer, the Supreme Court
determined (in a legal malpractice action concerning an attorney’s failure to sue the DOT

before the statute of limitations ran) that the defendant presented evidence which
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indicated (1) the design used for the intersection was common and (2) while respondent's
expert would have selected another design, the chosen design was not wrong. 328 S.C.
46. The Supreme Court determined that this evidence did not establish the defendant
considered various design options for the intersection and then selected the chosen
design plan after carefully weighing competing considerations. Id. Accordingly, the
Supreme Court held that the trial judge erred in concluding the Highway Department
would have been immune from liability under the discretionary exception to the Act as a
matter of law. Id. For these reasons, Defendant has not met its burden that it is entitled
to discretionary immunity, and because there is a genuine issue of material fact
concerning its discretionary decision making, or lack thereof, Defendant’s motion should
be denied.

Finally, Defendant asserts it is entitled to summary judgment because Plaintiffs’
expert, Jason Gregorie, P.E., did not testify that the Project and its construction
proximately caused the accident. (Def.’s Mem. 4-5). The Giannini Court disagreed. 664
S.E.2d at 454.

In Giannini, the plaintiffs presented the deposition testimony of a highway
transportation engineer. Id. The plaintiffs’ expert testified that it was feasible to install
three-cable median barriers prior to the car accident, and that such a barrier would have
entrapped or redirected the tires of a car hitting it. Id. When asked if he had an opinion to
a reasonable degree of engineering certainty whether the collision in this case most
probably could have been prevented, he testified,

"l think it is highly likely that the crossover would have been prevented.

Certainly, the vehicle would have been redirected to some extent. And
although there may have been some subsequent crash, it would not have
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been the crash that occurred. The trajectory of the Harp vehicle would have
been modified enough that it simply would not have happened as it did."

The Giannini Court found that this evidence was sufficient to submit the issue to
the jury, and any defects in the plaintiffs’ expert witness’s testimony were matters of
weight for the jury. Id. at 454-55 (citing Fields v. Reg'l Med. Ctr. Orangeburg, 363 S.C.
19, 25, 609 S.E.2d 506, 509 (2005) (qualification of an expert withess and the admissibility
of the expert's testimony are matters within the trial court's sound discretion); State v.
White, 372 S.C. 364, 642 S.E.2d 607 (Ct. App. 2007) (defects in the amount and quality
of the expert's education or experience go to the weight to be accorded the expert's
testimony and not to its admissibility)). For this reason, any perceived defects in
Gregorie’s testimony are certainly ripe for impeachment or consideration by the jury, but
do not warrant summary judgment.

CONCLUSION
For the reasons stated above, Plaintiffs respectfully request the Court deny

Defendant's Motion for Summary Judgment in its entirety.
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HOPKINS LAW FIRM, LLC

s/ J. Clay Hopkins

William E. Hopkins, Jr. (SC Bar #66474)

J. Clay Hopkins (SC Bar #102053)

12019 Ocean Highway

Post Office Box 1885

Pawleys Island, South Carolina 29585

T: (843) 314-4202

F: (843) 314-9365

Email: bill@hopkinsfirm.com
clay@hopkinsfirm.com

Attorneys for the Plaintiffs
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1 PROJECT SUMMARY

11 Introduction

The purpose of this addendum is to provide a detailed investigation of the performance of the
existing crossline located at approximately Sta. 1270+00 of the US 378 Widening Project in
Florence County. This addendum is being prepared pursuant to complaints that extensive
flooding to the upstream property owner after both the 2015 and 2016 floods was due to an
inadequate replacement culvert. The crossline in question is approximately 0.2 miles east of 5-34
(8. Friendfield Road).

It is our understanding that the existing culvert was still in place during both flooding events
while the new crossline was under construction. At this time, existing conditions should be
understood to mean the conditions prior to construction of the new culvert and road alignment.
The existing culvert is a 5 ft. wide by 5 ft. tall reinforced box culvert and is 48 feet long. An
existing hydraulic model was created using the HEC RAS River Analysis System software to
assess the performance of the existing conditions. This model was based on the survey of the
subject area, hydraulic conditions observed in the ficld, and land conditions determined from
relevant topographic maps and aerial photographs.

The existing conditions model showed that the 5ft x 5ft box culvert was undersized for the design
discharges and would require upsizing to meet the current hydraulic requirements of the
Department. The analysis showed that the culvert would overtop for discharges associated with
the 25-year return interval and greater. The minimum elevation at which the existing road would
overtop was estimated at 59.55 feet. Based on the available survey, the lowest elevation of the
upstream stracture is approximately 57.8 feet, This suggests that the structure could be impacted
by a flood associated with the 25-year return interval, and potentially the 10-year interval.

The proposed conditions model showed that a 10ft wide by 8ft tall reinforced concrete box
culvert is sufficient to convey the design discharges and meet the Department’s hydranlic
requirements. The new culvert provides approximately three times the flow area that the existing
culvert provides. A comparison of the results from both models indicates the new culvert will
result in a reduction in water surface elevations upstream of the crossing for floods up to the 100-
year event.

The results for the existing model have been included as part of this addendum.

Sotrth Carolina Department of Transporiation 1 Hydraunlic Design Study
PIN# 37269 US-378 Widening Project, Section 2

Florenice County, SC
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Sent via email to: clay@hopkinsfirm.com

February 22, 2019

Mr. J. Clay Hopkins, Esquire
Hopkins Law Firm, LLC
Post Office Box 1885
Pawleys Island SC, 29585

RE: Marlowe Property
2479 West Highway 378 Hannah
Pamplico, South Carolina 29583
In the matter of: James and Loris Marlowe vs. SCDOT
ABS Project No. 900.18039

Dear Mr. Hopkins:

Pursuant to your request, personnel of Applied Building Sciences, Inc. (ABS) conducted an
engineering evaluation of the above referenced property. The primary purpose of the
evaluation was to assess the cause and extent of flood damage to the property.

DESCRIPTION AND BACKGROUND

The subject property is an approximately 0.59-acre residential parcel containing a one-story
single-family dwelling and several detached accessory structures (Photo 1, Photo 2, Photo
3, Photo 4). Itis located on US Highway 378 in Pamplico, Florence County, South Carolina.
The single-family dwelling (the subject structure) has a superstructure consisting of a wood-
framed roof, bearing walls, and floor system. The substructure consists of a crawl space
over what is assumed to be a shallow foundation system. An attached carport is constructed
over a concrete slab on-grade. The exterior walls of the subject structure are clad with brick
veneer. The roof is built in a gable configuration and is clad with asphalt composition
shingles. The Florence County Geographic Information System (GIS) and publicly available
tax records indicate that the subject structure was originally constructed circa 1967;
therefore it is approximately 52-years old. Reportedly, the current homeowner, Mr. James
Marlowe, purchased the property in approximately 2002 and occupied the residence with
his family until flood damages rendered it uninhabitable. For reference purposes in this
report, the front elevation of the subject structure faces US Highway 378 to the south and
the rear elevation faces wooded land to the north.

As reported by Mr. Marlowe, the subject property and structure were inundated by
floodwaters during storm events that occurred in October 2015 and October 2016. Both
events caused severe damage to the property, rendering the subject structure uninhabitable
and requiring substantial repairs. Contemporaneous with the flood events, a South Carolina
Department of Transportation (SCDOT) roadway and bridge construction project was
underway adjacent to the subject property. The construction project, known as “Widening &
Three Bridge Replacements on US 378 Section 1 & 2,” (the Project) generally involved the
widening and vertical and horizontal realignments of approximately 8.65-miles of US
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Highway, installation of three new bridges, and installation of new drainage infrastructure
along the roadway and at stream crossings (Photo 5).

According to Mr. Marlowe, the Project not only widened the roadway in front of his residence,
but also significantly increased the elevation of the finished road surface. Mr. Marlowe
reported that he believed that the elevation of the new road, in combination with construction
modifications to the creek crossing adjacent to his property, negatively affected the overland
flow and drainage patterns on his property which caused the inundation of the subject
structure during the two events.

For reference purposes in this report the new four-lane roadway created as a result of the
Project is referred to as the “new” roadway, while the original two-lane roadway that existed
prior to the Project is referred to as the “existing” roadway. The terms “road,” “roadway,” and
“highway” are interchangeable for purposes of this report.

The Lynches River is a winding river located approximately 2,100-ft to the southwest of the
subject property. The Lynches River is identifiable on maps and flows generally from
northwest to southeast. A smaller unnamed stream borders the subject property to the east
and crosses under US 378 adjacent to the subject property (Figure 1). This unnamed
stream generally flows from north to south and appears to eventually reach the floodplain
of the Lynches River after crossing under US 378. For reference purposes in this report, this
unnamed stream is referred to as the “subject stream” or the “stream.”

Lastly, according to the applicable NFIP Flood Insurance Rate Map, the subject property is
located in Zone X, which is considered an area of minimal flood hazard (NFIP, 2014). The
nearest Special Flood Hazard Area, Zone AE, is located approximately 1,000-ft to the south
of the subject property, in the floodplain of the Lynches River.

Photo 1 — Partial view of the front (south) elevation of the subject structure. Photo taken by
ABS dated 12/13/2018.
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Photo 2 — View of the subject property and subject roadway. Photo taken by ABS dated
2/5/2019.

Photo 3 — Aerial image of the subject property (circled) and surrounding vicinity. Source:
Google Earth. Image date 3/10/2017.
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Photo 4 — Closer aerial view of the subject property. Source: Google Earth. Image date
3/10/2017.

Photo 5- View of the new road, the four-lane US 378, as seen just to the southeast of the
subject structure. The subject structure is visible in the right-hand edge of the photo (arrow).
Photo by ABS taken 12/13/2018.
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Figure 1 — Excerpt of USGS Topographic Quadrangle map with the location of the subject
property (red star) and subject stream (red arrows) indicated. Source: USGS Scranton
Quadrangle, 7.5 Minute Series, 2017.

TASKS BY ABS

The following is a summary of the evaluation tasks conducted by ABS to-date.

hobd -~

o o

7.
8.
9

Receipt of case documents in October 2018.

Site visit by Jason D. Gregorie, PE, CFM of ABS on December 13, 2018.

Interview of the homeowners, Mr. and Mrs. Marlowe.

Review of the received case documents, including the summons and complaint and
photos taken by the Marlowe’s.

Review of the construction documents for the Project.

Three-dimensional (3-D) measurements and spatial documentation of the subject
property using laser scanning on February 5, 2019.

Map research.

Climatic data research and hydrologic review.

Analysis and generation of this report.

REFERENCES

The following is a bibliography of the primary documents and data sources relied upon in
creation of this report.
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OBSERVATIONS

| conducted a visual survey of selected areas of the subject property in the presence of the
homeowners, Mr. and Mrs. Marlowe, and you on December 13, 2018. Stephanie
Borzendowksi, PhD of ABS conducted laser scan spatial documentation of selected areas
of the subject property on February 5, 2019. The following is a summary of the most
pertinent observations. Representative photos are included herein. Some photos have been
resized or cropped to fit inside this report.

1.

During my site visit and interview with Mr. Marlowe | obtained the following
information. Mr, Marlowe stated that his property suffered severe damage from
flooding during October 2015 and October 2016 as a result of storm events that
occurred while the adjacent Project was underway. He stated that the new roadway
was widened (to four-lanes) and was significantly higher in elevation than the
existing (two-lane) roadway (Photo 6, Photo 7). He said that during October 2015
the existing road was left in-place and the new roadbed had been constructed
adjacent to and higher than the existing road. Mr. Marlowe stated that as he and his
family were evacuating during the rapidly rising floodwaters in October 2015, he
observed the floodwaters reaching the carport slab, the top step of the front stoop,
and the top of the existing road surface. He stated that prior to the construction of
the new road, he believed that floodwaters would have overtopped the existing road
surface. However, he indicated that the new elevated road impeded the drainage
and flow of floodwaters from his property. He said that floodwaters eventually rose
to the bottom of the windows in his home, resulting in about 18-inches of water inside
the home above the finished floor, rendering the building a total loss. Mr. Marlowe
also stated that he believed that neither the new headwalls nor the new large box
culvert at the adjacent stream crossing had been installed at the time of the 2015
and 2016 floods. He said that steel sheet piles were installed sometime before the
October 2016 storm event to support earthwork at the stream crossing.

Mr. Marlowe said that he obtained financing and began repairs to his home
necessitated by the 2015 storm event. While those repairs were substantially
underway or had been completed, his home flooded again in 2016, causing damage
to the repaired materials and rendering the house uninhabitable. The house has yet
to be repaired as a result of this last event.
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Photo 6 — This construction photo depicts the new roadbed substantially higher in elevation
than the existing road in front of the Marlowe property, looking east. Photo provided by
Hopkins Law Firm.

Photo 7 — This photo taken during construction depicts the new roadbed substantially higher
than the existing road in front of the Marlowe property, looking west. Photo provided by
Hopkins Law Firm.

2. Interior observations of the subject structure revealed evidence of a severely flood-
damaged structure with partial clean-up in-progress (Photo 8, Photo 9, Photo 10,
Photo 11, Photo 12, Photo 13, Photo 14, Photo 15, Photo 16, Photo 17). Damage
interior gypsum wallboard (GWB) at the base of walls and damaged floor finishes
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had been removed by the time of the site visit. The exterior wall sheathing was
observed to be wood-based fiber board. Floodwater stain marks were observed on
the interior surface of the exterior wall sheathing, on wall studs, on cabinets, and on

door panels. The water stain marks were measured to extend 15- to 17-inches above
the floor.

Photo 8 — Interior conditions at the subject structure. Photo by ABS taken 12/13/2018.

Photo 9 — Interior conditions at the subject structure. Photo by ABS taken 12/13/2018.
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Photo 10 — Interior conditions at the subject structure. Photo by ABS taken 12/13/2018.

Photo 11 — Water stain mark on a glass door panel. Photo by ABS taken 12/13/2018.
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Photo 12 — Water stain mark on an interior door panel. Photo by ABS taken 12/13/2018.

o\

Photo 13 — Interior conditions at the subject residence with the waterline stain indicated.
Photo by ABS taken 12/13/2018.
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Photo 14 — Waterline stain mark on the inside of the fiber board exterior wall sheathing at
approximately 16- to 17-inches above the subfloor. Photo by ABS taken 12/13/2018.

Photo 15 - Interior conditions at the subject structure. Photo by ABS taken 12/13/2018.
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Photo 16 — Flood-damaged interior materials placed in a debris pile outside. Photo by ABS
taken 12/13/2018.

Photo 17 — Damaged contents displaced to the outside. Photo by ABS taken 12/13/2018.
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3. In the shed (an accessory structure) located to the rear of the subject structure, the
waterline staining on the interior wall surfaces was measured to be 6’-0” to 6’-4”
above the ground surface. Waterline staining on a second accessory structure also
to the rear of the subject structure was observed to extend several feet above the
ground.

Photo 18 — Waterline staining on the rear shed was measured to extend 6’-0” to 6’-4” above
the ground surface. Photo by ABS taken 12/13/2018.

Photo 19 — Waterline staining on the door of an accessory structure. Photo by ABS taken
12/13/2018.
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4. Visually, it is noticeable that the new road is significantly elevated above the first
floor of the subject structure and the adjacent grade of the subject structure.
Measurements were collected using a Faro Focus 3D X 330 Laser Scanner to
determine the height of the subject structure relative to the new roadway. The
results are provided in (Table 1).

Table 1 — Elevation of the Marlowe Residence relative to the new road.
Location Elevation*

US 378 pavement near the 0.00

north edge of the southern

Marlowe driveway.

Grade adjacent to the -7.8
Marlowe residence.

Top of front stoop, Marlowe -6.4’
residence.

Roof eave, Marlowe +1.8
residence.

*Note: Reference datum is TBM.

Photo 20 — View of the general topography of the site, which slopes down from the new road
to the subject property. The subject property is located to the left hand of the photo. Photo by
ABS taken 12/13/2018.
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Photo 21 — View of the subject structure and neighboring structure relative to the new road.
Photo by ABS taken 12/13/2018.

Photo 22 — When standing on the opposite side of US 378 from the subject property, only the
roof is visible. The majority of the first story of the subject structure is located below the
elevation of the new road. Photo by ABS taken 12/13/2018.
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The culvert inlet with headwalls of the subject stream crossing with US 378 is
located approximately 360-ft to the south of the subject residence. The culvert
was observed to be a 10-ft wide reinforced concrete box culvert. The water
elevation inside the culvert at the inlet was measured to be approximately 2’-6”
deep above the inlet invert. The bottom of the culvert was observed to contain
sedimentation. Evidence of a highwater mark on the culvert walls was noted to
be approximately 4’-8” above the inlet invert. The headwalls were noted to be
flared, extending more than 16-ft beyond the culvert inlet. The culvert outlet was
observed to be a similar configuration to the inlet and appears to deposit into a
downstream pond.

View of the culvert inlet as seen from the Marlowe driveway. Photo by ABS taken
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Photo 24 — Closer view of the culvert inlet at the subject stream crossing with US 378. Photo
by ABS taken 12/13/2018.

HYDROLOGIC DATA

Many parts of South Carolina experienced heavy precipitation and flooding during the
October 2015 storm, which occurred from October 1 to October 5, 2015. A year later,
portions of the state were affected by Hurricane Matthew’s landfall near Cape Romain
National Wildlife Refuge on October 8, 2016. Therefore, precipitation data was obtained
from the nearest Community Collaborative Rain, Hail & Snow Network (CoCoRaHS)
stations within a 40-mile radius (the region) of the subject property (Figure 2) corresponding
to these two storm events.

Figure 2 - CoCoRaHS weather stations within 40-mile radius of the subject property. Image
source: Google Maps and CoCoRaHS.
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The peak 24-hour precipitation at each weather station for both the October 2015 and
October 2016 storm was compared to the maximum point precipitation frequency (PF) for
the Florence Regional Airport provided by National Oceanic and Atmospheric Administration
(NOAA) (Table 2, Table 3) and a return period' was correlated. Furthermore, the four
consecutive 24-hour precipitations at the CoCoRaHS stations were compared to the 4-day
PF estimates provided by NOAA for the Florence Regional Airport (Table 4, Table 5).

The data shows that the October 2015 storm event was a greater precipitation event than
the October 2016 storm event. The October 2016 storm event was of shorter duration and
resulted in significantly less total rainfall than the October 2015 storm event.

The data analysis shows that for the October 2015 storm:

The amount of recorded precipitation varied greatly across stations in the region;
The two stations closest to the subject property recorded a peak 24-hour
precipitation of 5.96-inches to 6.52-inches, which corresponds to a return interval of
greater than 10-years but less than 25-years;

The greatest 24-hour precipitation recorded in the region was 12.03-inches,
corresponding to a return interval of greater than 200-years but less than 500-years;
The two stations closest to the subject property recorded a 4-day precipitation of
12.76-inches to 14.16-inches, corresponding to a return interval of between 200- to
500-years; and

The greatest 4-day precipitation recorded in the region was 23.35-inches,
corresponding to a return interval of greater than 1,000-years.

The data analysis shows that for the October 2016 storm event (Hurricane Matthew):

The amount of recorded precipitation varied across stations in the region;

The two stations closest to the subject property recorded a peak 24-hour
precipitation of 6.24-inches to 6.30-inches, which corresponds to a return interval of
greater than 10-years but less than 25-years;

The greatest 24-hour precipitation recorded in the region was 10.00-inches,
corresponding to a return interval of greater than 100-years but less than 200-years;
The station closest to the subject property with four consecutive days of data
available recorded a total of 11.37-inches, corresponding to a return interval of
between 100- to 200-years; and

The greatest 4-day precipitation recorded in the region was 13.7-inches,
corresponding to a return interval of between 200- to 500-years.

'Return period, or return interval, is defined as the theoretical average number of years between
occurrences of a hydrologic event with a specified magnitude or greater (Akan, 2003).
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CoCoRaHS Distance Relative 24 hr
Station # to Site (mi.) Peak Date | p o initation (in) | REWM Interval®
SC-FL-13 18.2 NW 10/3/2015 5.96 10 yr-25 yr
SC-FL-6 18.6 NW 10/3/2015 6.52 10yr-25yr
SC-WL-2 19.9 SW 10/4/2015 115 200 yr - 500 yr
SC-WL-4 20.7 SW 10/4/2015 12.03 200 yr - 500 yr
SC-DR-4 23.5 NW 10/3/2015 6.9 25yr - 50 yr
SC-CD-6 35.2 SW 10/4/2015 9.15 100 yr - 200 yr
SC-CD-7 37.3SW 10/11/2015 5.48 10yr-25 yr
SC-HR-41 37.6 SE 10/11/2015 243 <yr
SC-HR-67 37.6 SE 10/5/2015 9.18 100 yr - 200 yr
SC-HR-27 37.6 SE 10/1/2015 2.74 <yr
SC-HR-61 39.8 SE 10/5/2015 10.82 200 yr - 500 yr

2. Source: NOAA (2017)

Table 3: CoCoRaHS October 2016 (Hurricane Matthew) 24-Hour Precipitation Data.

CoCoRaHS Distance Relative 24 hr
Station # to Site (mi.) Peak Date Precipitation (in.) Retum Interval”
SC-FL-13 18.2 NW 10/8/2016 6.24 10 yr-25yr
SC-FL-6 18.6 NW 10/8/2016 6.3 10 yr-25yr
SC-WL-2 19.9 SW 10/8/2016 9.75 100 yr - 200 yr
SC-WL-4 20.7 SW 10/8/2016 7.25 25 yr - 50 yr
SC-DR-4 23.5 NW 10/9/2016 8.21 50 yr - 100 yr
SC-CD-6 35.2 SW 10/8/2016 10.00 100 yr - 200 yr
SC-CD-7 37.3 SW N/A N/A N/A
SC-HR-41 37.6 SE 9/30/2016 0.45 <yr
SC-HR-67 37.6 SE 10/8/2016 7.24 25 yr - 50 yr
SC-HR-27 37.6 SE 10/9/2016 6.27 10 yr-25yr
SC-HR-61 39.8 SE 10/8/2016 6.51 10 yr-25yr

2. Source: NOAA (2017)

Table 4: CoCoRaHS October 2015 Event 4-Day Precipitation Data

CoCoRaHS Distance Relative 4-Da
Station # to Site (mi.) Peak Range Precipitation (in) | Retumn Interval®
SC-FL-13 18.2 NW 10/2/2015-10/5/2015 14.16 200 yr - 500 yr
SC-FL-6 18.6 NW 10/3/2015-10/6/2015 12.76 200 yr - 500 yr
SC-WL-2 19.9 SW 10/2/2015-10/5/2015 19.99 > 1000 yr
SC-WL-4 20.7 SW 10/2/2015-10/5/2015 23.35 > 1000 yr
SC-DR-4 23.5 NW 10/3/2015-10/6/2015 18.3 > 1000 yr
SC-CD-6 35.2 SW 10/2/2015-10/5/2015 17.6 500 yr - 1000 yr
SC-CD-7 37.3 SW N/A N/A N/A
SC-HR-41 37.6 SE N/A N/A N/A
SC-HR-67 37.6 SE 10/2/2015-10/5/2015 15.91 500 yr - 1000 yr
SC-HR-27 37.6 SE N/A N/A N/A
SC-HR-61 39.8 SE 10/2/2015-10/5/2015 17.19 500 yr - 1000 yr

2. Source: NOAA (2017)
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Table 5: CoCoRaHS October 2016 (Hurricane Matthew) 4-Day Precipitation Data.

CoCoRaHS Distance Relative Peak Range 4-Day Return
Station # to Site (mi.) Precipitation (in.) Interval?
SC-FL-13 18.2 NW N/A N/A N/A
SC-FL-6 18.6 NW 10/7/2016-10/10/2016 11.37 100 yr - 200 yr
SC-WL-2 19.9 SW 10/7/2016-10/10/2016 13.7 200 yr - 500 yr
SC-WL-4 20.7 SW N/A N/A N/A
SC-DR-4 23.5 NW 10/7/2016-10/10/2016 12.71 200 yr - 500 yr
SC-CD-6 35.2 SW 10/7/2016-10/10/2016 11.3 100 yr - 200 yr
SC-CD-7 37.3 SW N/A N/A N/A
SC-HR-41 37.6 SE N/A N/A N/A
SC-HR-67 37.6 SE 10/7/2016-10/10/2016 12.26 100 yr - 200 yr
SC-HR-27 37.6 SE 10/7/2016-10/10/2016 12.69 200 yr - 500 yr
SC-HR-61 39.8 SE 10/7/2016-10/10/2016 11.42 100 yr - 200 yr

2. Source: NOAA (2017)
CONSTRUCTION DOCUMENTS REVIEW

On the plans, the subject structure is labeled as lot 116 and is located at approximately
Station (Sta.) 1267+00 along the new road alignment. The plans acknowledge the existence
of the stream adjacent to the subject property (located at Sta. 1270+00). At the stream
crossing with US 378, the plans detail an existing 48-ft long, 6-ft x 5-ft reinforced concrete
(RC) box culvert which is to be removed and replace with a new 164-ft long, 10-ft x 8-ft RC
box culvert (Figure 3Error! Reference source not found.).

The SCDOT Hydraulic Design Manual indicates that the existing 6-ft x 5-ft culvert was
insufficient to carry the design flows. The new culvert was designed to carry flow from the
50-year storm. An addendum by the SCDOT to the Hydraulic Design Manual was provided
in 2017. The addendum to the report was prepared to address the complaints of flooding to
a property upstream of the culvert. Because of the subject property’s location relative to the
culvert, it is likely that the property mentioned in the addendum is the subject property. It
should be noted that the addendum reports that the existing 6-ft x 5-ft culvert was in-place
during both the October 2015 and October 2016 storm events. Furthermore, the addendum
indicates that a computer model of existing conditions demonstrated that the existing culvert
would reach capacity when subjected to a storm with a 25-year or greater return interval.
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Figure 3: Excerpt from the Plans. The subject property (red arrow), stream (blue arrow),
existing 6’x5’ box culvert to be removed (green arrow) and new 10°x8’ box culvert (purple
arrow) are all indicated.

REVIEW OF ADDITIONAL PHOTOS PROVIDED TO ABS

ABS reviewed digital photos provided by Hopkins Law Firm which depict various stages of
construction in the vicinity of the subject property. The following photos were of particular
note:

1. Photo .facebook 1507060356294 depicts turbulent stream water between the
existing road and new road that is indicative of floodwaters that are impeded through
the incomplete installation of the new box culvert and the stream transition between
the existing and new road. The photo depicts slope failures along the existing and
new road banks along the stream. No temporary sheet pile shoring is present to
protect the earthen banks .

2. Photo IMG_3005 shows excavation work occurring at the culvert crossing under the
existing road, sheet pile shoring installed on the slope of the new road at the new
culvert crossing, and at least five (5) uninstalled new box culvert sections stored on
top of the new road.
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3. Photo IMG_3003 depicts turbulent stream waters between the existing road and
new road. The water flow appears to be impeded as evidenced by the turbulent
nature.

4. Photos IMG_3105, IMG_3106, and IMG_3107 taken in a series depict at least five
(5) sections of uninstalled new precast box culvert sections stored on top of the new
road. Slope failure with soil and rock mass capable of filling or significantly impeding
the stream flow is visible around the end of the sheet pile shoring between the
existing road and new road.

PARTIAL NEW CULVERT
NEW US 378 INSTALLATION FAILED SLOPE

\ NO SHEET PILE

EXISTING US 378 SHORING IS PRESENT.

Photo .facebook_1507060356294 with connotations by ABS.
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UNINSTALLED NEW,
PRECAST CULVERT
SECTIONS ON NEW US

378

Photo IMG_3005 with connotations by ABS.

NEW US 378

NEW CULVERT,
PARTIALLY
INSTALLED

EXISTING US 378

TURBULENT
WATERS

Photo IMG_3003 with connotations by ABS.
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UNINSTALLED NEW
PRECAST CULVERT
SECTIONS ON NEW US

Photo IMG_3105 with connotations by ABS.

UNINSTALLED,
PRECAST CULVERT
SECTIONS ON NEW US |

378 \

EVIDENCE OF SOIL
MASS FLOW

Photo IMG_3106 with connotations by ABS.
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\ EVIDENCE OF SOIL

MASS FLOW

Photo IMG_3107 with connotations by ABS.
CONCLUSIONS AND RECOMMENDATIONS

The subject property suffered severe flooding that resulted in substantial damage to the
subject structure during both the October 2015 and October 2016 storm events. Based on
the information reviewed, the construction of the Project was active in the area of the subject
property leading up to both storm events. Also, the existing terrain in the vicinity of the
subject property and drainage patterns of the subject property were significantly altered by
the Project by the time of both storm events.

For the evaluation, ABS considered multiple possible causes and factors associated with
the flooding of the subject property. The evidence supports that despite the significance of
the two storm events, factors related to the Project also played a role in the inundation of
the subject property. These factors are discussed below.

When the new road was constructed at a significantly higher elevation than the existing
road, it negated the existing road serving as an overflow outlet. Although US Highways,
given their importance to the civil transportation system, including as evacuation routes from
the coast, are not designed to serve as a stream or river overflow, the evidence supports
that this nevertheless may have been the case for the existing road. This may have afforded
the subject property some level of flood relief prior to construction of the Project. As a result
of the construction of the new road at a higher elevation and the new culvert (which was
designed for the flow of the 50-year storm event), it is possible that runoff will now be
temporarily impounded on the subject property for significant or historic storm events.
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Based on a review of the provided photos taken during construction, it appears that the
culvert crossing, which serves as the primary flow outlet, was partially functional due to the
contractor’s sequencing and shoring installation. The photos depict turbulent stream water
between the existing road and new road with flow impeded by the in-progress work and
stream transition between roads; box culvert sections not in their final installed position;
slope failures due to nonexistent and ineffective sheet pile shoring; and evidence of soil and
rock mass movement into the stream. The provided photos depict areas of earthwork that
were not sufficiently sheeted to prevent soil slides and cave-ins of the banks along the
stream. In essence, the evidence supports that the culvert was at a reduced
hydraulic efficiency due to the construction, which may have contributed to the depth
of flooding at the subject property during the two storm events.

Lastly, additional study and modeling are necessary to quantify the flood risk at the subject
property. Although the applicable FIRM (dated 2014) provides that the subject property is
located in an area of minimal flood risk (Zone X), it is possible that an updated Flood
Insurance Study (FIS) with a transect (a cross section) through the subject property will
result in a designation of increased flood risk, which would have both building code and
insurance implications. Additional engineering study is necessary to quantify this.

CLOSING

This report has been prepared based on the information available at the time of writing.
Should additional information become available at a later date, ABS reserves the right to
supplement or amend this report.

If you should have any questions, please do not hesitate to contact me.

Sincerely,
APPLIED BUILDING SCIENCES, INC.

2/22/2019

Jason D. Gregorie, PE, CFM
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STATE OF SOUTH CAROLINA
COUNTY OF FLORENCE
James Marlowe and Lori Marlowe,
Plaintiffs,
Vs.
South Carolina Department of
Transportation (SCDOT), Southern Asphalt,

Inc.,

Defendants.

) IN THE COURT OF COMMON PLEAS
)
) TWELFTH JUDICIAL CIRCUIT

CIVIL ACTION NO: 2017-CP-21-01168

AFFIDAVIT OF
JASON D. GREGORIE, PE, CFM, REWC

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PERSONALLY APPEARED BEFORE ME, the undersigned, Jason D. Gregorie, who after being

duly sworn, deposes and says:

1. My name is Jason D. Gregorie. | am: over eighteen (18) years of age; a resident of

Charleston County, South Carolina; and competent to make this Affidavit.

2. I am a licensed professional engineer (“PE”) in the state of South Carolina. I am also a PE

in seven other states. I am a certified floodplain manager (“CFM?”) as designated by the Association of State

Floodplain Managers. I have a B.S. and M.S. in Civil Engineering from Clemson University. I am currently

employed by Applied Building Sciences, Inc. (“ABS”), located in North Charleston, South Carolina. I have
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been employed by ABS since 2006. I regularly practice in the areas of forensic engineering, civil
engineering, structural engineering, flood damage assessments, and floodplain management. I have been
qualified by U.S. District Court (Southern District of Florida) in the fields of civil and structural engineering
and in South Carolina state court on topics of structural engineering. I presently serve as chair of the
American Society of Civil Engineers Committee on Forensic Investigations. My experience includes more
than 15 projects evaluating the cause and extent of flood damage to properties. I have education, training,
and experience on topics at issue in this case.

3. I conducted a forensic engineering investigation at the plaintiffs’ property (the “Marlowe
Property”) and produced a report dated February 22, 2019 (the “ABS Report™).

4, It is my belief that during the construction of the highway project at issue in this case, there
was a period of time in which both roadbeds of the new US378 and existing US378 existed simultaneously
next to each other.

5. Since publication of the “ABS Report,” additional information has become available to me
through the December 5, 2019 joint deposition testimony of Mr. Stanley Roof, Jr. and Mr. Willie
McConnell, SCDOT’s 30 (b) (6) designation. The following testimony is significant to me:

Page 39

6 Q. Well, I mean, you wrote the report,

7 Mr. Stanley. I'm asking you what your report says.
8 A. As the existing -- our report shows that

9 the existing conditions which are shown to be the
10 conditions with just the roadway, the existing

11 roadway, that that's what the -- that's what the
12 25-year event -- it would not convey the 25-year
13 event.

14 Q. I understand that completely, sir. What my

15 question is, is based on your existing conditions
16 model did it include the higher elevation of the

17 roadway that was being installed at the same time?
18 A. It did not.

Page 41

2 Q. When you wrote your June of 2017 addendum

3 did you ever consider the fact that this new roadway
4 could potentially be a block for overtopping?

5 A. We did not.

6 Q. Is there a reason you did not?

7 A. No reason.

2
RECORD ON APPEAL 109

89TT0TZdO.LT0Z#ASVD - SYA1d NOWINOD - IDONIHOTd - INd LE:L 70 984 020¢ - d3T1Id AT1VIINOHLO3 T3



Page 49

17
18
19
20
21
22
23
24
25

Q. Were you ever asked to consider whether the
existence of the existing roadway and the simultaneous
building of a new roadway would in fact create a choke

point?

A. No.

Q. After 2015 -- same question. After the

rain event in 2015 were you ever asked to consider

whether the construction and installation of the
culvert was creating a choke point on the property?

Page 50

1 A. Not to my knowledge.

2 Q. After 2016 were you ever asked to consider
3 the same question?

4 A. No. We were just informed that it was

5 flooding.

Therefore, 1 offer the following supplemental opinions:

a)
b)

Interim critical stages of a construction project should be considered when designing.

The simultaneous existence of the existing US378 roadway, with its existing culvert
with limited flow capacity, adjacent to the new elevated US378 roadway, with its new
culvert with a range of flow capacities depending on the stage of construction, were
interim critical stages of the project with respect to drainage and hydraulics.

The design of the subject project failed to account for these interim critical stages of
construction with respect to drainage and flooding implications. As a result, this was a

substantial contributor to the flood damages to the Marlowe Property.

3
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FURTHER, YOUR AFFIANT SAYETH NAUGHT.
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Jason D. Gregorie, PE, CFM. REWC
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VERITEXT
(LEGAL SOLUTIONS

Deposition of:
Stanley Roof, Jr. Willie M cConnéll

December 5, 2019

In the Matter of:

James Marlowe, Et Al Vs. SCDOT, Et
Al.

A. William Roberts, Jr & ASssoc.

800-743-3376 | caendar-awr@veritext.com | www.veritext.com
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Stanley Roof, Jr. Willie McConnell December 5, 2019

James Marlowe, Et Al Vs. SCDOT, Et Al.

Page 1

STATE OF SOUTH CAROLI NA

COURT OF COWIVON PLEAS

COUNTY OF FLORENCE
JAMES MARLOWE and LORI MARLOWE, i ndividually
and as Next Friend of KKP., HM, and B.M,
M nors under the age of eighteen (18) years,
Plaintiffs,
VS. CASE NO. 2017-cp-21-01168
SOUTH CAROLI NA DEPARTMENT OF TRANSPORTATI ON,
SOUTHERN ASPHALT, I NC., and UNI TED
| NFRASTRUCTURE GROUP, | NC.,
Def endant s.
DEPGCSI TI ON OF: SOUTH CAROLI NA DEPARTMENT OF
TRANSPORTATI ON 30( b) (6)
BY: STANLEY L. ROOF, JR.
W LLIE E. McCONNELL

DATE: Decenber 5, 2019
Tl ME: 11: 00 a. m
LOCATI ON: SC Departnment of Transportation

955 Park Street
Col unbi a, South Carolina

TAKEN BY: Counsel for the Plaintiffs

REPORTED BY: M NDY VI SLAY

A. WLLI AM ROBERTS, JR., & ASSCCI ATES
Fast, Accurate & Friendly

Charleston, SC Hilton Head, SC Myrtle Beach, SC

(843) 722-8414  (843) 785-3263  (843) 839-3376

Col unbi a, SC G eenville, SC Charl otte, NC

(803) 731-5224  (864) 234-7030 (704) 573-3919

Ashevill e, NC
(828) 785-5699
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Stanley Roof, Jr. Willie McConnell December 5, 2019
James Marlowe, Et Al Vs. SCDOT, Et Al.

APPEARANCES

ATTORNEYS FOR PLAI NTI FF

ATTORNEYS FOR DEFENDANT

ALSO

A. WLLI AM ROBERTS, JR., & ASSOCI ATES (800) 743-DEPO

Page 2

OF COUNSEL:

JAMES MARLOWE and LORI MARLOWE,

i ndividually and as Next Friend of
K.P., HM, and B.M, Mnors under the
age of eighteen (18) years:

HOPKI NS LAW FI RM

BY: J. CLAY HOPKI NS

12019 Ccean Hi ghway

Pawl eys | sl and, South Carolina 29585
843-314- 4202

cl ay@opki nsfirmcom

SOUTH CAROLI NA DEPARTMENT OF
TRANSPORTATI ON:

THOWPSON & HENRY, P. A

BY: JOHN B. McCUTCHEON, JR.
1300 Second Avenue

Conway, South Carolina 29528
843-248-5741

j nrccut cheon@ honpsonl aw. com

PRESENT:

Brian D. Di x, SCDOT
Janes Marl owe

Lori Marl owe

(1 NDEX AT REAR OF TRANSCRI PT)

A. William Roberts, Jr & Assoc. 800-743-3376
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STANLEY L. ROOF, JR, and WLLIE E. MCONNELL,
Being first duly sworn, testified as foll ows:
DI RECT EXAM NATI ON
BY MR. HOPKI NS:

Q Good norning, gentlenen. W net a nonment
ago off the record. MW name is Clay Hopkins. |
represent the Marlowes in a |lawsuit they brought
agai nst the Departnment of Transportation, and |
understand you both are here to give a deposition as
30(b)(6) representatives for the DOT; is that right?

MR. ROOF: Yes.
MR. McCONNELL:  Yes.
BY MR. HOPKI NS:

Q Okay. |'ve never done this -- as we just
tal ked about -- with two people, so I"mgoing to
direct ny questions and kind of nmy statenments, but
it's meant for both of you. All right?

l"mrequired to go over a fewrules with you to
begin with. |'"msure that M. Jack has gone over them
at length with you, but just bear with ne. | have to
repeat them Okay?

There's really two main inportant rules for today,
and they're both for our court reporter. The first is
she cannot take down two people tal king at once or

t hree people or four people talking at once, so if you

A. William Roberts, Jr & Assoc. 800-743-3376
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woul d, would you allow me to get my question out, and
then I think what's going to happen, as we tal ked
about, is Jack is going to figure out who shoul d
answer the question, and then I'Il et you explain
your answer as long as it takes. OCkay?

MR. ROOF: All right.

MR. McCONNELL: All right.
BY MR. HOPKI NS:

Q The next point for her is that she can't

t ake down nonverbal responses. You're both answering
verbally right now, but fromtinme to tine, if we get
in the flow of things, you mght find yourself just
nodding to an answer. |If | say is that a yes or a no,
"' m not being rude. I'mjust trying to make sure it's
clear for our transcripts. Ckay?

MR. ROOF: Ckay.

MR. McCONNELL:  Okay.
BY MR, HOPKI NS:

Q And |'musually pretty quick with these. |

don't think we're going to be here very long. W
don't have too many subjects to talk about, but if you
need to take a break, just let us know, and we'll go
off the record and |l et you use the restroom get sone
wat er, whatever you need to do. Okay?

MR. ROOF: Ckay.

A. William Roberts, Jr & Assoc. 800-743-3376
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MR. McCONNELL:  Okay.
BY MR. HOPKI NS:
Q The other thing is fromtime to tine | my

ask a question that's |ongw nded or that y'all may not
understand that | understand. |If it's a question that
you don't understand or that | didn't nmake sense with,
woul d you just ask ne to repeat it, rephrase it, do
sonething with it?
MR. ROOF: Yes.
MR. McCONNELL:  Yes.
BY MR, HOPKI NS:
Q. And if you answer a question I'll assune
that you understood it. |Is that fair?
MR. ROOF: Yes.
MR. McCONNELL:  Yes.
BY MR, HOPKI NS:
Q Al right. Could you state your full nanes
for the record.
MR. McCUTCHEON: Before you do that, let nme
make a statenent for the record.

We have agreed that since M. Hopkins is after two
areas, one of which is construction, and one of which
is design of roadway, we have agreed to and are in
agreenment for M. Hopkins to ask the question, and

then | as the attorney for the DOT will make a
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determ nation as to which one of them| think it
shoul d be directed to.
For purposes of the record, | would also like --

the docunents that are sitting in front of these two
peopl e are the design docunents and the plan sheets.
These have been furnished to -- previously furnished
to M. Hopkins. He has those. What I'd like to do
is, I want himto retain them but |I want you to nmark
them as exhibits. Mark one of them --
Do we need to mark them Clay? No. Let's don't
mar k t hem
VWhat's sitting in front of themare plan sheets

and the design docunents that they're going to be
referring to, and with that we can go forward.

MR. HOPKINS: Okay. |'min agreement with
all that.
BY MR. HOPKI NS:

Q Coul d you each state your full nane for the

record, please.

MR. ROOF: Stanley Louis Roof, Jr.

MR. McCONNELL: WIllie Earl MConnell, Jr.
BY MR, HOPKI NS:

Q Al right. M. Stanley, could you tell nme

your address, please.

A (By M. Roof) 336 Ranger Road, Leesville,
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Sout h Car ol i na.

Q. Al right. M. WIllie, your address?

A. (By M. MConnell) 6 Providence Plantation
Court, Colunbia, South Carolina.

Q Al right. 1'mnot going to get into too
much detail. Do y'all have any fam |y nmenbers or
acquai ntances or any social friends that live in the
Fl orence County area?

MR. ROOF: No.
MR. McCONNELL: No.
BY MR. HOPKI NS:
Q Have you ever lived in Florence County?
MR. ROOF:. No.
MR. McCONNELL:  No.
BY MR. HOPKI NS:

Q And obviously | understand that y'all have
been identified and have worked on a project that was
devel oped and conpleted in Florence County.

Do you regularly work on projects in Florence
County, or was this a one-off, or can you tell ne

about the frequency with which you do projects in

Fl orence County.
MR. ROOF: | do do projects in Florence
County on a regul ar basis.
MR. McCONNELL: | do projects on a regul ar
A. William Roberts, Jr & Assoc. 800-743-3376

RECORD B 1RB 52RPa Y WWWw.veritext.com

89TT0TZdO.LT0Z#ASVD - SYA1d NOWINOD - IDONIHOTd - INd LE:L 70 984 020¢ - d3T1Id AT1VIINOHLO3 T3



A W DN

© 00 ~N o ou

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Stanley Roof, Jr. Willie McConnell December 5, 2019
James Marlowe, Et Al Vs. SCDOT, Et Al.

Page 8

basi s.
BY MR. HOPKI NS:

Q As a part of those projects do y'all do any
field site visits, testing, things |like that that
require you to go to Fl orence County?

MR. ROOF: Yes.

MR. McCONNELL:  Yes.

(PLF. EXHIBIT 1, Notice of Taking
Deposition of 30(b)(6) Representative of Defendant
Sout h Carolina Departnment of Transportation, was
mar ked for identification.)
BY MR. HOPKI NS:

Q ["'mgoing to get into -- |I've marked this
as Exhibit 1. It's the 30(b)(6) notice. Again, |I'm
sure M. Jack has gone over this with you, but this is
the notice that we're here to talk with you about.

Y all have been identified as w tnesses that can
testify to the areas identified in this notice. Do
you understand that?

MR. ROOF: Yes.

MR. McCONNELL:  Yes.
BY MR, HOPKI NS:

Q And | understand, M. Stanley, you' re going
to testify -- or you're prepared to testify on behalf

of the DOT as it relates to certain design questions

A. William Roberts, Jr & Assoc. 800-743-3376
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or design elements of nmy questions; is that correct?

A (By M. Roof) Yes. The hydraulic portion
of it.

Q And M. WIllie, you' re here to tal k about,
as a representative, the construction issues rel ated
in this notice as well?

A. (By M. McConnell) W rk zone issues.

Q Okay. |I'mgoing to ask, have -- well, have
y'all taken a look at this notice? Have you seen this
noti ce before?

MR. McCUTCHEON: They haven't seen it, but
| went over the topics with them
BY MR, HOPKI NS:

Q Okay. Let nme go through these topics just
to make sure that we've got everything straight.

Qur first topic is DOT policies and procedures
related to the planning, site selection, sequencing,
construction and installation of the new cul vert for
the portion of the 378 wi dening project |ocated
adj acent to the Marl owes' property, and so |
understand, M. Stanley, you' re going to tal k about
t he design questions related to that topic; is that
correct?

A. (By M. Roof) Yes.

Q. And, M. WIllie, what will you be
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testifying to related to that topic?
A (By M. MConnell) The work zone

sequenci ng.

Q s there anybody at the DOT who knows nore

about this topic and the design and the workpl ace
sequenci ng than the two of you?

MR. ROOF: No.

MR. McCONNELL:  No.
BY MR HOPKI NS:

Q " mgoing to kind of fast-track this. |
don't want to go through all eight of them but if
you've seen them and M. Jack nade you aware of the
topics, as we sit here today can y'all think of or do
you know if there is a DOT enpl oyee or representative
that is nore know edgeable in the areas of design and
t he workpl ace sequencing as it relates to these eight
topics in the deposition notice?

MR. ROOF: No.
MR. McCONNELL:  No.
BY MR HOPKI NS:

Q Okay. And you two understand that you're

testifying on behalf of the DOI, correct?
MR, ROOF: Yes.
MR. McCONNELL:  Yes.

BY MR HOPKI NS:

A. William Roberts, Jr & Assoc. 800-743-3376
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Q And that your answers are binding on the

Departnment of Transportation?
MR. ROOF: Yes.
MR. McCONNELL:  Yes.

BY MR. HOPKI NS:

Q Let's junp right into the culvert.
M. Stanley, can you tell nme about what your role was
regardi ng the new culvert for the 378 w dening
pr oj ect ?

A. We sized the culvert according to our
hydraul i ¢ design requirenents and conpleted all of
the -- all of the detailed reports that we're required
to do for DHEC and for the departnent.

Q And can you tell me why there was going to
be a new cul vert placed at this |ocation?

A. Because we were w dening the road.

Q Is that sinply it, that the road was
wi dening so it required a new culvert, or is there
some scientific basis for it?

A The existing culvert was undersized.

Q And what information was that based on at
the tinme you were designing the culvert?

A. It was based on the flows that we had
calculated comng in in the upstream drai nage area and

al so the way the two channels, the upstream and

A. William Roberts, Jr & Assoc. 800-743-3376
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downstream channels |ined up after the w dening, we
woul d need -- in order to make sure the culvert was
operating as efficiently as possible, we would need to
line up the downstream portion of the culvert with the
stream after it was w dened.

Q Okay. | think I understand that. In terns
of the design of the culvert, do you know for purposes
of the project at what point in the project the
cul vert was supposed to be installed?

A | do not.

Q Do you know the answer to that, M. WIllie?

A. (M. MConnell) Repeat -- can you rephrase
that for me?

Q Yes, sir. In terms of maybe sequencing for
the project, at what point in the project was the new
cul vert supposed to be installed at the | ocation?

A On the plans we showit's stage one and
stage two is when it's comng in in place.

Q In terms of sequencing or stages is that

t he begi nni ng?

A. St age one, yes, towards the beginning.
Q Do you know when it was installed?
A. | do not.

Q Okay. Do you know whether it was installed

at stage one or stage two?
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MR. McCUTCHEON: | will state for the
record that it was built in the appropriate stage.
The stage it was built in -- it was incorporated in at

stage one in the plans. There's no way to

determ ne -- the plans nor any planning indicates any
specific dates. It's just in stages. Does that nake
sense?

MR. HOPKINS: Got it.
BY MR, HOPKI NS:
Q. | guess ny sane question -- scratch that.
At what -- if the culvert wasn't installed until the
end of 2016 or the beginning of 2017, M. WIllie, do
you know what -- and based on your know edge and
experience with the project and being the DOT's
representative for these topics, what stage was being
under gone at that point?
A. | do not know what stage it woul d have
been.
(Court reporter request for clarification.)
MR. McCONNELL: | do not know what stage we
were in at that tinme.
BY MR HOPKI NS:

Q. And this mght be for M. Stanley. In

A. William Roberts, Jr & Assoc. 800-743-3376
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terms of what M. WIlie's tal ked about, that the

cul vert was supposed to be built and installed in
stage one and stage two, is there a reason for that?
What's the design purpose for building and installing
in stage one and stage two?

A. (By M. Roof) They would have to keep
water flowng. You can't build a -- you can't keep
traffic going on one side of the road and build a
culvert all at the sanme tine.

Q. Okay. And when you say traffic on one side
of the road, you would be tal king about the existing
Hi ghway 3787

A. Ri ght .

Q And, so, | guess, if |I'm understandi ng your
answer to be that now the new wi dening was being built

to the side of the existing 378; is that correct.

A. Uh- huh.
Q Is that a yes?
A. Yes.

Q So, in terns of that, while it's being
built over to the side of the existing 378 was the
design or the plans to place the culvert in while al

that's going on?
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A On the new section?
Q Yes, sir.
A Yes.
Q Okay. So, if I'munderstanding correctly,
there's still an existing 378 with the existing

culvert that we know is too small for the new project,
correct?

A. Ri ght .

Q And then the roadway is being built
i medi ately to the side of that existing 378, and is
your testinony that the culvert is being built and
installed at the sanme tine?

A. | can't say -- | can't say how they did it.
| mean, that's a contractor's call on how they did it.

Q So your testinmony here today on behal f of
the DOT in ternms of design is that the contractor
makes the decision on when to place the culvert in?

A Correct.

Q But DOT's design called for it, as M.
Wllie testified, for it to be built and installed in
st age one and stage two?

A. Yes.

Q So why would -- why would DOT have t hat
plan in place to just allow the contractor to make the

deci si on?

A. William Roberts, Jr & Assoc. 800-743-3376
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A | just provide a design and the size for
the culvert. | can't answer why the DOT does this

process.

Q Okay. So, in terms of your design, do you
tell or do you have a plan or does the design call for
an install date based on whether it's in the staging
or sequencing or a specific date?

A. | have not provided that information on any
project that |I've done.

Q. | understand. Well, let me ask it this way
then. What role does DOT have in the design of the
culvert and its installation, then, if it's just up to

the contractor?

A We provide the size on the plans.

Q Okay.

A We don't -- | can't comrent on why we -- |
can't coment on what they -- why we do a process of
letting the contractor install it. | don't make those
decisions. | just provide -- | do ny job, it's to

provide a size for the culvert.

Q. Okay. In terms of the install date --
wel |, kind of to preface that, we know the existing
cul vert was too small for the new design of the
project, correct?

A For the existing conditions, | would say

A. William Roberts, Jr & Assoc. 800-743-3376
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that the new culvert was -- | nean not the new
culvert. The old culvert. The existing culvert was
not adequat e.

Q And then even after that we now know t hat
the existing culvert was not adequate for even the
exi sting roadway, correct?

MR. McCUTCHEON: Object to the form You
may answer if you can.

MR. ROOF: Can you repeat that question?
BY MR HOPKI NS:

Q Yes, sir. Now we know that the existing
cul vert was not even adequate for the existing
roadway, correct?

MR. McCUTCHEON: Same obj ecti on.

MR. ROOF: You're saying that the existing
culvert -- I'm not understandi ng your question.
BY MR, HOPKI NS:

Q Al right. 1'Il get toit later. In terns
of that design that we tal ked about, how many designs
did you consider before going with the culvert that's

i nstall ed now?

A I would say we | ooked at several different
sizes, like a ten-by-six, ten-by-fives. W went
t hrough -- we've got a programthat we can run

di fferent sizes through.
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Q Can we agree that the DOT did not conduct a
fl oodway anal ysis prior to your design of the culvert?
A No. We did conduct one.
(PLF. EXHI BIT 2, Hydraulic Design Study
US- 378 W deni ng Project, Section 2, Florence County,
SC, 1.4 Floodway Data, was marked for identification.)

BY MR. HOPKI NS:

Q Okay. |I'mgoing to show you what |'ve
mar ked as Exhibit 2. | think it's in here. It is.
It's right there for you to look at as well, but I'm

going to provide it to you. GOkay? Take a look at it,
and |l et me know when you're ready to discuss that
docunent .

A Okay.

Q And this was conpleted as a part of the
project plan in August 2013, correct?

A Yes.

Q And if you'll go with me to the | ast
paragraph. This is under section 1.4, floodway data.
"Il read it. It says, "Since there's no prior study,
a floodway analysis was not perfornmed.” Did | read
that correctly?

A Yes.

Q And your testinony here today is that there

was a fl oodway anal ysis perforned; is that right?

A. William Roberts, Jr & Assoc. 800-743-3376
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A There's two different types of floodways.
One's a zone A which doesn't have a detail ed study
done on it. This section at the tine that we did this
project was in a zone A. We are only required to
prove that we are not increasing the 100-year water
surface el evati on upstream of our new structure by
what the current conditions are.

Q And | appreciate that, M. Stanley. That
wasn't nmy question, though. M question was, you're
telling me now despite what this docunent says when it
was witten in August 2013 that there was a fl oodway
anal ysis perforned. |'mjust asking when it was
perfornmed, who perfornmed it and any evidence of it,
because |I've not seen any evidence of it.

A We conducted a run -- there was not a
fl oodway on this section. So we have not done a
fl oodway analysis. Let ne clear that up. W have
| ooked at the current conditions, the existing
conditions, and we have ensured that our 100-year
el evations for the proposed conditions for the
ten-by-seven -- or the ten-by-eight culvert we
installed are not exceeding what the existing

conditions are.

Q Okay. M. Stanley, | appreciate that. |I'm

asking you to tell ne is this docunent, as we sit here
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today, is that a correct statenent or is that not a

correct statement? "A floodway anal ysis was not

perfornmed."
A. It was not perforned.
Q So we can agree this docunent is accurate?
A. Yes.
Q And we can agree there was not a fl oodway

anal ysis perforned at that tine that this was witten
i n August of 2013?

A We did not performa floodway anal ysis
because there was no fl oodway to anal yze.

Q. Okay. And then -- | nmean, | think I'm
assum ng, but can we agree that you had al ready
designed the culvert at that point; is that right?

A Yes.

Q. And, so, can we agree that you had desi gned
t he new cul vert w thout any fl oodway anal ysis being
performed?

MR. McCUTCHEON: Object to the form asked
and answered at |east three tines.

MR. ROOF: | guess |I'mhaving a hard tine
understanding. It's for a zone AL For a zone AE we
woul d have to do a fl oodway analysis. There was no
fl oodway on this stream There were -- there was a

FEMA zone A. W did what we were required to do for a

A. William Roberts, Jr & Assoc. 800-743-3376
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FEMA zone A. So, no, | did not conplete a fl oodway
analysis. | conpleted what we were required to do for
a FEMA zone A section.

BY MR. HOPKI NS:

Q Ckay. | think I understand what you're
telling me. |'mjust asking you. The docunent says
no fl oodway anal ysis was perforned. So, based on that
you submtted a design for the new culvert w thout a
fl oodway anal ysis being performed for whatever reason
that you're testifying about. | understand that.

A Yes.

Q. Okay. After the 2015 and 2016 storm events
that occurred on the w dening project at the Marl owes
property was there any fl oodway anal ysis perfornmed at
that tine?

A No.

Q Okay. Do you know why?

A. Because we had conpl eted everything that we
needed to conplete on the project.

Q Ckay. Do you know what sort of studies
were performed at that tinme in 2017 by the DOT?

A We provided an addendumto the report to
show what the existing conditions were.

Q Okay. And, so, is that what you're

testifying about, the existing condition analysis that
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you perfornmed?
A Yes.
Q l"msorry. | said | wouldn't cut you off.
| apol ogi ze.

A. We were just adding that to the report to
show that we were not increasing the 100-year event.

Q And, so, what I'mtrying to ask, and |
t hi nk now we have a clearer idea of it, that was not
performed until 2017; is that accurate?

A We had that information. We did not have
it in the report.

Q Where was that information? Can | find it?
Is it available to ne?

A It was in our HECRAS runs. The conputer
program HE-CR-A-S.

Q. And those nobdels, are those the -- | guess
the testing that you would have conducted back then,
t hat woul d be based on the new culvert; is that right?

A We anal yze the existing culvert at the tine
that we did this and we did the proposed cul vert.

Q. Okay. Let's talk about the existing
culvert for a second.

(PLF. EXHI BIT 3, Hydraulic Design Study

US- 378 W deni ng Project, Section 2, Florence County,

SC, 2.2.3 Box Culvert Design, was marked for
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identification.)

BY MR HOPKI NS:

Q

5 in here,

and |l et nme know when you're ready to tal k about it.

t he docunment. |Is this yours?

y'all's.

MR. McCUTCHEON: Do they have page nunbers
on t henf

MR. HOPKINS: It's page 5 at the bottom
but it's not -- it's like page --

MR. McCUTCHEON: What is the date of that
one?

MR. ROOF: This one?

MR. HOPKI NS: 2013.

MR. McCUTCHEON: (Okay. Go ahead.

MR. ROOF: Ckay.

BY MR, HOPKI NS:

Q.
A.
Q.
ask this:

A

Page 23

| marked this as Exhibit No. 3. [It's page

t he box culvert design. Take a |look at it

MR. McCUTCHEON: Which one -- let nme see

MR, HOPKINS: This is my exhibit. That's

You're ready to tal k about it?

Yes.

So the box culvert design -- well, let ne
Did you wite this portion of the report?

Yes.

A. William Roberts, Jr & Assoc. 800-743-3376
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Q And it says that confirmation was made
during a field inspection of the crossing. D d you
performthat field inspection?

A. Yes.

Q The next paragraph says, "Due to the
channel alignnent through the new road section the
exi sting box culvert cannot be extended." Did I read

that correct?

A. Yes.
Q VWhat is nmeant by channel alignnment?
A. How t he upstream portion of the channel

aligns with the downstream

Q Can | take that to nean that the channel
al i gnment was going to change based on the new road
section?

A. Yes.

Q Okay. Did the DOT ever consider placing
the culvert in a different |ocation than the one it
ultimately ended up in?

A No.

Q Okay. \Why?

A. W can't nove -- | mean, we have to pl ace
It where the streamis. W're not allowed by
environmental laws to nove the stream

Q Okay. But, | nean, your report, or at

A. William Roberts, Jr & Assoc. 800-743-3376
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| east the portion that you wote and then the DOT
provi ded says that the channel is going to be changed,
essentially; is that correct?

A Correct.

Q So you can't change where the culvert is
going to be placed, but you can ultimately change the
stream |Is that what |'m understandi ng your testinony
to be?

A. VWhen you wi den a roadway, and you cover up
the stream or where the existing streamis, we have to
nove the culvert to where the -- we haven't changed
the stream They've -- if the culvert goes -- if the
exi sting culvert goes out and then turns directly
|l eft, and we're covering that up, then we have to
align the culvert to where the existing streamis
downstream We have not changed the channel.

Q Okay. | understand. The third paragraph,
let ne read it for a second. "The resident
construction engi neer for Florence County indicated
t hat he had never seen the roadway overtopped at this
| ocation.”

Did | read that accurately?
A. Yes.
Q Who woul d be the resident construction

engi neer for Florence County?

A. William Roberts, Jr & Assoc. 800-743-3376
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| do not recall who it was at that tine.

Q Wuld it have been Jam e Poston?

A | can't say. | don't know if it was himor
not .

Q Ckay.

MR. HOPKINS: Jack, do you know?

MR. McCUTCHEON:  \When?

MR. HOPKINS: At the tinme | guess this was
witten. 2013.

MR. McCUTCHEON: \When it was witten?

MR. HOPKINS: Yes, sir.

MR. McCUTCHEON: | don't know the answer to
that. Jam e Poston was the resident construction
engineer. | can find out when he was.

MR. HOPKINS: That's all right.

MR. McCUTCHEON: You deposed him  You
coul d have found out.

BY MR, HOPKI NS:

Q Let nme ask you this, M. Stanley. Wy was
t hat sentence included in your report?

A. Because we usually | ook at past floods for
a site and try to get as nmuch information as we can
for it.

Q I s whet her the existing roadway had ever

al l oned water to overflow across it inportant in your
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anal ysis and your design?

A. It helps us to see if our existing
condi tion nodel is accurate.

Q Okay. And as we -- | just want to
under stand your testinony. You're saying just the
fact that whether water has previously crossed over
the roadway as a formof an outlet can influence your
exi sting conditions nodel ?

A. It doesn't influence it. It just kind of
makes us help us calibrate it to make sure it's right.
We were showing it was overtopping here. W talked
with the personnel in the field. Based on this at the
time that we had this information they said it was
not .

Q | want to parse sone of that out. You said
you were showing it was overtopping. Wat do you nean
by that?

A. We were showing it overtopping for the
25-year event.

Q You nean the nodel was?

Qur nodel was. Yes.

Q Is that the nodel that you perfornmed in
2013 or later?

A 2013.

Q. Okay. So, at that tinme you had an
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i ndication that the roadway was an outlet for water in

that area for a 25-year rain event, correct?

A Correct.

Q And the standard should be a hundred year
rain event; is that correct?

A. Ri ght .

Q For the design of the culvert?

A Correct.

Q Ckay. So, | want to ask. You said that
you had talked to -- | guess was it field personnel

who told you that it may have been overtoppi ng?

A

that said it was overtopping.

Q

saying just a nonent ago, but | mght have m xed up
what you actually said. At the tine your nodel was
showi ng overtoppi ng, but nobody had told you it was

overt oppi ng?

A

Q

and ask them whether it overtopped?

o > O »

Page 28

At that time | hadn't tal ked with anybody

Okay. | think I understand what you were

Ri ght .

Ckay. Did you ever talk to the Marl owes

We di d not.
They lived there, correct?
Correct.

Is there a reason you didn't speak to thenf

A. William Roberts, Jr & Assoc. 800-743-3376
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A At the time when we're doing our field
i nspections, if there's sonebody there we woul d.

Q Let ne ask you this: |If you had evidence
at that tinme beyond just your nodel show ng
overtoppi ng, how woul d that have influenced the design
of the new cul vert?

A It would not have influenced it at that
time because we had to -- we were -- we had to design
it for the hundred year event to make sure we were not
i ncreasing the upstream water surface el evati on over
what the existing conditions were.

Q. Okay. | understand. Can we agree that the
new roadway was built up higher than the existing
roadway?

A. Yes.

Q. Okay. Would that have been a factor in
your consideration whether there was overtopping at
t he previous site?

A Again, we designed -- it would not, because
we were designing the new culvert to pass the 100-year
event regardl ess.

Q Ckay. Do you sonmetinmes in your -- | guess
in your field studies or your field testing for
designs do you speak with property owners if they are

t here?
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Yes.
Q Did you ever try to contact the Marl owes?
A | do not recall

(PLF. EXHI BIT 4, Hydraulic Design Study
US- 378 W deni ng Project, Section 2, Florence County,
SC, Project Summary 1.1 Introduction, was marked for
identification.)
BY MR. HOPKI NS:

Q " mgoing to show you Exhibit 4. This is
part of the addendum from 2017. Let nme find a page
number for everybody. Let's see -- it's page 15 in
t he book.

Again, M. Stanley, just |let nme know when you're

ready to discuss it.

A Okay.

Q. You' re ready?

A Yes.

Q Ckay. Did you wite this?

A Yes.

Q So you wrote: The purpose of this addendum

is to provide a detailed investigation of the
performance of the existing crossline |ocated at
approximtely -- | think that's an abbreviation for
station -- 1270 plus 00 --

A. Correct.

A. William Roberts, Jr & Assoc. 800-743-3376
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Q -- of the US 378 wi dening project in
Fl orence County. This addendumis being prepared
pursuant to conplaints that extensive flooding to the
upstream property owner after both the 2015 and 2016
fl oods was due to an inadequate replacenent culvert.

Did | read that correctly?

A Yes.

Q At this point that this was witten in
June of 2017 do you know whet her the new cul vert had
been installed?

A | do not.

Q. Is that reflected in your report whether it
was installed?

A In this report?

Q Yeah. The next paragraph.

A It was -- at the time we knew that it
was -- a portion of the new culvert was constructed.

| didn't know how nuch.

Q Okay. I'Il read the next paragraph. It
says, "It is our understanding that the existing
culvert was still in place during both flooding events

whil e the new crossline was under construction.”
Did | read that accurately?
A. Yes.

Q. So, back in June of 2017 you wote that the
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existing culvert was still in place at |least in 2015
and October of 2016, correct?
A Correct.
Q At that point do you know when -- | guess,

M. WIlie, you mght know this question -- when the
proj ect had begun?
A. (By M. McConnell) | do not know when the
proj ect had begun.
Q Ckay. Wuld it be safe to say in 2015 and
2016 that the project had started?
MR. McCUTCHEON: I'Il stipulate to that for
t he record.
MR. HOPKINS: Okay. Thank you.
BY MR. HOPKI NS:
Q M. WIllie, in 2017 the project was
underway, correct?
MR. McCUTCHEON: I'Il stipulate to that,
t 0o.
BY MR. HOPKI NS:
Q I'"mgoing to go to the third paragraph
"The existing conditions nodel showed that the
five foot by five foot box culvert was undersized for
t he design di scharges and would require upsizing to
meet the current hydraulic requirements of the

departnent. The anal ysis showed that the cul vert
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woul d overtop for discharges associated with the
25-year return interval and greater.”
Did | read that correctly?

A. Yes.

Q So, in 2017 you included in the report the
statenent that the culvert would overtop. That wasn't
included in the 2013 report, right?

A Correct.

Q So, now reading this does this reflect your
recoll ection or your nmenory on why you didn't include

it in the 2013 report?

A. Because we didn't have that information at
the tine.
Q You told me -- you testified previously

that the nodel indicated it was overtopping.

A Yes.

Q Okay. Did you do anything in addition to
t he nmodel in 2017 as part of your anal ysis?

A Did | do anything in addition?

Q Yes, sir.

A. Can you repeat that again?

Q So ny understanding is that in 2013 you ran
your nodel which indicated that there was overtopping
with the existing culvert, and that you talked to

whoever the resident construction engineer -- it mght
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be M. Poston at that tinme who said there was no
overtopping, and that's the only statenent that you
included in the report at that tinme. |[Is that
accurate?

A. Correct.

Q In this one you say the anal ysis showed
that the culvert would overtop for discharges
associ ated with the 25-year return interval and
greater. | want to know if you did anything in
addition to just the nodel or speaking with the
resident construction engi neer.

A Back 2013 or 20177

Q 2017.

A. In 2017? The only thing we did was -- |
think they had sone surveys, sone nore detailed survey
data of their house, and we just | ooked at what our
hundred year el evations were based on that nore
accurate survey dat a.

Q Did you speak with the Marlowes in 20177

A. | did not.
Q But at |least in your report you indicated
t hat you had been receiving -- or the departnent had

been receiving conplaints fromthe property owner,
correct?

A. Correct.

A. William Roberts, Jr & Assoc. 800-743-3376
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Q But you didn't consider speaking with the
property owner to prepare or draft or finalize your
report; is that what you're telling ne?

No.

Q Ckay. The next thing you wote is, "The
m ni mum el evati on at which the existing road would
overtop was estimted at 59.55 feet."

Can you explain that to ne?

A That was the | ow point of the road.
Q So that's the | owest the road is?
A At the existing conditions.

Q. Exi sting conditions in June of 2017. Wuld
that include the new roadway or is that just the old
exi sting roadway?

A That's just the existing conditions as
stated in the previous.

Q Okay. "Based on the avail able survey, the
| owest el evation of the upstream structure is
approxi mtely 57.8 feet."

What do you nean by that?

A | think that's where the corner of the
house el evati on was on the survey.

Q So when you put structure in here you nmean
t heir house?

A Ri ght .
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Q Okay. "So this suggests that the structure
could be inpacted by a fl ood associated with the
25-year return interval and potentially the ten-year
interval." Did | read that correctly?

A Correct.

Q. And then your |ast paragraph, "The proposed
condi ti ons nodel showed that a ten-foot w de by
eight-foot tall reenforced concrete box culvert is
sufficient to convey the design discharges and neet
the departnment's hydraulic requirenents.”

Did | read that accurately?

A Yes.

Q "The new cul vert provi des approxi mtely
three tinmes the flow area that the existing culvert
provides. A conparison of the results from both
nodel s indicates the new culvert will result in a
reduction of water surface elevations upstream of the
crossing for floods up to the hundred-year event."

Did | read that accurately?

A Yes.

Q. At that time can we agree that the new
cul vert had not been installed?

A. Compl etely? Are you asking nme -- | don't
understand the question.

Q. Okay. | guess based on your answer you're

A. William Roberts, Jr & Assoc. 800-743-3376
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telling me that the culvert had been installed in sone
format that point?
That was ny under st andi ng.

Okay. But not conpletely?

> O »

Correct.

Q Okay. But at this tine in June of 2017,
which is nine, ten nonths after the Hurricane Matthew
event of 2016, the new culvert has still not been
installed, correct? Conpletely?

A. | can't say for certain what portion that
they had, if it -- | can't say -- | can't say if they
had the conplete thing installed at that time right
now.

Q Well, at least in 2016, based on your
report, it had not been conpletely installed --

A. Correct.

Q -- correct? Can you tell ne what reason
the DOT had for not conpletely installing the culvert
after 20157

A. | can't say.
Q M. WIllie, can you tell nme?
A. (M. MConnell) | can't say.

Q Do you know whet her the depart ment
considered installing the culvert conpletely after

20157

A. William Roberts, Jr & Assoc. 800-743-3376
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A | don't know if they considered it.

Q Were there any considerations -- as we sit
here today do you have any evidence that any
consi deration was made to install the culvert fully
after 20157

A | don't know.

Q And at least in 2016 -- well, I'"mgoing to
mark this as Exhibit 5.

(PLF. EXHI BIT 5, Photographs 3003 and 3005,

Page 25 of 28, were marked for identification.)
MR. HOPKI NS:

Q. This is a part of a report that an expert
Jason Gregory prepared with pictures provided by ny
clients the Marl owes, and he provi ded sonme bubbling
with some indications on there. | just want to talk
about the pictures if that's okay.

"Il represent to you that ny clients took these
pictures in 2016. At that point in 2016 can we agree
that the new roadway is being built at a higher
el evation than the existing roadway?

MR. McCUTCHEON: So sti pul at ed.
BY MR, HOPKI NS:
Q Okay. And, so, we know, then, in June of
2017, M. Stanley, that even the old box culvert was

not sufficient to protect the structure froma 25-year

A. William Roberts, Jr & Assoc. 800-743-3376
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or potentially a ten-year interval stormevent for the
Mar | owes, correct?

A | can't comment on whether it was or not.
| have no data to show what a nodel would show with

half of a culvert built.

Q. Well, | nean, you wote the report,
M. Stanley. |'m asking you what your report says.
A. As the existing -- our report shows that

the existing conditions which are shown to be the
conditions with just the roadway, the existing
roadway, that that's what the -- that's what the
25-year event -- it would not convey the 25-year
event .

Q | understand that conpletely, sir. \Wat ny
guestion is, is based on your existing conditions
nodel did it include the higher elevation of the

roadway that was being installed at the same tinme?

A It did not.
Q Okay. |Is there a reason for that?
A We don't nodel -- we don't nodel -- we

nodel the proposed conditions and the existing
condi ti ons.

Q Well, can we agree at the time you wote
the June 2017 addendum this was the existing

condition, right?
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A | didn't have survey data on that, so --

Q Did you go out and do another field site
test or inspection before you wote this addendunf

A Not at the tinme this addendum was written.

Q Ckay. So can we agree that your addendum
does not include the mninmm el evati on of the new
roadway built in directly beside the existing roadway?

Yes.

Q Ckay. Are you saying that this does not
qualify as an existing condition under the
department's policies?

A. Not what we call existing conditions.

Q Okay.

(PLF. EXH BIT 6, Photograph, Page 24 of 28,
was marked for identification.)
BY MR, HOPKI NS:

Q This is fromthe sanme report. It's another
picture that ny client took, and, as you can see, it
shows --

MR. McCUTCHEON: Is that Gregory's report?
MR. HOPKINS: It is. Yes, sir. |It's page
25.
BY MR HOPKI NS:
Q The picture shows a washout and water being

bl ocked by the new roadway; is that accurate?
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Yes.
Q When you wrote your June of 2017 addendum
did you ever consider the fact that this new roadway
could potentially be a block for overtopping?

A. We did not.

Q. Is there a reason you did not?
A No reason.
Q Did you ever consider it at all in any

report that you drafted or any design that you nmade
for this project?

A. No.

Q So at least in June of 2017 we know t he
exi sting condition nodel that you prepared which
doesn't include the new height of the roadway that the
property could be affected by a ten-year interval
storm correct? |'mjust reading fromyour report.

A Not based on the nodels that we had. Based
on the existing conditions, which are without the new
construction starting, that's what |I'm stating here.

Q Ckay. So, then, based on that answer we
can agree that the culvert had not been conpletely
installed at the tinme you wote this report?

A Correct.

Q Okay. VWhat |'m asking and what | really

want to know fromeither of you is were there ever any
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consi derations made by the departnment to install or
have the contractor install the culvert at a sooner
dat e?

MR. ROOF: Not by ne.

MR. McCONNELL: Not by ne.

(PLF. EXHIBIT 7, NOAA Table 2, Table 3 and
Table 4, were marked for identification.)
BY MR. HOPKI NS:

Q This is page 21 of M. Gregory's report.
It includes some NOAA data that he collected for the
2015 and 2016 rain events, and if you look at it, he
prepared a table, and on the table he showed the
nearest rain collection site to the Marl owes' property
that we're tal king about. Does that appear to be
accurate? You can see he goes by the length from
their property.

A. (By M. Roof) | don't know where 18.2
northwest is. | nean, | can't say based on | ooking at
this docunent if that's the closest.

Q Okay. What I'Ill represent to you is the
NOAA does not have a rain collection site on the
Mar | owes' property. They have | ocations, and these
are the locations that are |l ocated within the nearest
poi nt of the Marl owes' property and he collected the

data fromthose two rain events.

A. William Roberts, Jr & Assoc. 800-743-3376
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MR. McCUTCHEON: Let ne object to
M. Hopkins testifying and asking ny witness to assune
sonething, and | don't think that's proper. [|'m going
to et himgo ahead and answer it if he can.

Go ahead.

MR. ROOF: | can't say that is the cl osest
based on ny know edge at this tine.
BY MR. HOPKI NS:

Q | understand. Do you have any evi dence
there's a closer NOAA collection site?

A | do not.

Q Did you ever collect any of this NOAA site
data for the 2015 or 2016 rain events?

A. | did not.

Q Okay. So if you look in the 2015 rain
event, the nearest marker is 18.2 mles fromtheir
house. It collected 5.9 --

MR. McCUTCHEON: Hold on just a m nute.
| " m objecting to any questions dealing with sonething
out of his report that this gentleman has not had a --
that -- you're pitting one wtness agai nst anot her,
for one thing. Wat M. Gegory puts in his report
may or may not be correct, and | don't think it's
appropriate for you to ask himto interpret what's in

his report, and | object to this |ine of questioning.

A. William Roberts, Jr & Assoc. 800-743-3376
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MR. HOPKINS: Okay. Well, | ampitting the
W t nesses agai nst each other, but | provided these
docunments to the DOT. They're testifying on behalf of
t he DOT.

MR. McCUTCHEON: | don't care whether you
provi ded them or not, M. Hopkins.

MR. HOPKINS: They've had an opportunity to
| ook at the docunments in preparation for their
deposition, and all I'm asking is what the docunent
says. |'mnot asking himto interpret it or give ne
any sort of analysis based on it.

MR. McCUTCHEON: | will stipulate for the
record that the stuff that is attached to
M. Gregory's deposition is what M. Gegory testified
about. What |'mobjecting to is you asking ny
gentl enen to assume and corroborate that his
information is correct. That's the problem | have,

M. Hopkins. | will stipulate for the record that

t hose docunents are attached to M. Gregory's report
for whatever they may be, but to ask this gentl eman
whet her they're correct or not, he can't say that, and
| think that's inproper.

MR. HOPKINS: [|'mnot asking himif it's
correct.

MR. McCUTCHEON: Yes, you are.

A. William Roberts, Jr & Assoc. 800-743-3376
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MR. HOPKINS: |'m asking himwhat the
docunent says.
MR. McCUTCHEON: |'ve already stipulated as
to what the docunent says.
MR. HOPKINS: OCkay. Well, I'"magoing to ask

my questions. Your objection is noted. You can have
a standing objection to any question | ask.
MR. McCUTCHEON: No. |[|'mnot having a
standi ng objection. |1'mgoing to nake an objection --
MR. HOPKINS: You can object to every
guestion | ask.
MR. HOPKI NS:

Q Well, second of all -- you' ve already
testified, M. Stanley. M. WIlie, have you ever
collected or retrieved or been asked to retrieve any
rain collection data fromthe NOAA as it relates to
the Marl owes' property for 2015 or 2016 rain events?

A. (By M. MConnell) No.

Q The first site 18.2 mles away that
M. Gregory says is 18.2 mles away coll ected what
M. Gregory says is 5.96 inches of rain in a 24-hour
period, and M. Gegory put that that is for a
ten-year to 25-year rain event. Does that appear to
be what the docunment says? |'m not asking you to

agree with his statenents, but is that what the

A. William Roberts, Jr & Assoc. 800-743-3376
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docunent says?

A (By M. Roof) Yes.

Q Okay. And you've already testified that
the existing conditions in June of 2017 would -- the
property structure, the Marl owes' property structure,
could be affected at |east by a 25-year return
interval and potentially a ten-year interval; is that
correct?

A. | stated with the existing conditions,
whi ch are the existing culvert in place, that's
exactly what | said in ny report that that's the
conditions. | have no idea what's happening with
partial -- with half of a culvert being in place or
anything else. So, as it stands, the existing
conditions, yes, that's what | was saying.

Q Let me ask it this way: Were you ever
asked to do any sort of further analysis on the
property prior to this June of 2017 addendunf

A No.

Q Who asked you to prepare this?

A. Nobody asked me to prepare it. We had
information that it had fl ooded, and we wanted to | ook
at what was going on just to -- | nean, we just wanted
to provide -- with our reports we usually do not

provide the existing conditions in there. W wanted

A. William Roberts, Jr & Assoc. 800-743-3376

RECORD B IR8 S2API Y WWW.veritext.com

89TT0TZdO.LT0Z#ASVD - SYA1d NOWINOD - IDONIHOTd - INd LE:L 70 984 020¢ - d3T1Id AT1VIINOHLO3 T3



A W DN

© 00 ~N o ou

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Stanley Roof, Jr. Willie McConnell December 5, 2019

James Marlowe, Et Al Vs. SCDOT, Et Al.

Page 47

to nmake sure because we had this issue here that we

were providing the existing conditions for that -- for
the -- for the roadway before we started construction.
Q | understand. |s there anything that you

can think of that prevented you fromperformng this

investigation in 2015 after the rain event in 20157

A. Anyt hing that prevented nme from-- | wasn't
asked to do it. | nean --
Q I think that begs ny earlier question. Wo

asked you to do this June of 2017 report?
A. Nobody asked ne. We just provided it in

t here because we knew there were issues at this site.
Q Wul d you agree with ne there was an issue

at this site after the 2015 rain event?

A. At that tinme, | can't say.

Q. Well, | just showed you --

A I know | was contacted after 2016.

Q Who contacted you is what |'m asking.

A. It was -- | think the program nmanager | et

me know that there were issues there.
Vho was that?

Brian Di x.

What did he tell you?

That there was flooding at this |ocation.

o »>» O > O

Okay. Did he tell you who he heard that
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fronf

A He did not.

Q Did he ask you to prepare this report?

A He did not.

Q Did M. Dix ever approach you after the
rain event in 2015 and tell you there were issues with
t he property?

A Not to ny recollection.

Q Did he ever approach you after -- well,
scratch that. Do you recall when he approached you
about the issues from 2016 was it in June or was it
sonetime prior to that?

A. | want to say it was around June when we
did the report when | | ooked at it.

Q Can you think of any reason that you could
not have performed this investigation or further

anal ysis before June of 20177

A. | cannot.
Q I n your design of the new culvert did you
ever consider whether -- scratch that. In your

position here with the DOT or on behalf of the DOT, if
| use the term choke point, what would that nmean to
you?

A. At the DOT?

A. William Roberts, Jr & Assoc. 800-743-3376
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A | mean, |'ve never heard -- | haven't heard
the termused. | nean, it would just be a -- it would
be sonething that was causing a backup.

Q Okay. Like we had in Exhibit 6?

A. Il mean, | can't say. | wasn't there.
mean - -

Q And | understand what you're saying and
what you're testifying about. |[|'m asking based on

kind of the | oose definition that you gave ne of what
you nean by a choke point would this neet that
st andar d?

A | don't know what the standard is for a
choke point.

Q Do you think this is a choke point based on
what you just told nme a choke point was?

A | don't know.

Q Were you ever asked to consider whether the
exi stence of the existing roadway and the sinultaneous
bui I ding of a new roadway would in fact create a choke
poi nt ?

A No.

Q After 2015 -- sane question. After the
rain event in 2015 were you ever asked to consider
whet her the construction and installation of the

cul vert was creating a choke point on the property?
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A Not to my know edge.

Q After 2016 were you ever asked to consi der
t he sanme question?

A. No. We were just infornmed that it was
f1 oodi ng.

Q. Did M. Dix ever use the term choke point
with you?

A No.

Q Do you know when the conpletion of the

installation of the culvert was?

A | do not.

Q. Do you know, M. Wllie --

A (By M. MConnell) No, | do not.
Q -- when the conpletion was?

A | do not.

Q. As a part of the addendum M. Stanley, |
saw a | ot of graphs, and then | think there's a |ot of
pages of handwitten cal culations. Are those your
cal cul ations?

A. (By M. Roof) On the addendunt

Q Yeah.

A | don't see any handwitten cal cul ati ons on
t he addendum

Q Okay. Yeah, this may not -- is that part

of the addendunf

A. William Roberts, Jr & Assoc. 800-743-3376
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A No.

Q Okay. Did you do those handwitten
cal cul ations?

A Al ex Weaver who works for nme did them

Q Can you tell ne what those calcul ations are
for?

A. Whi ch specific ones are you wanting to know
about? For ditches?

Q Yeah. You know, | think they say cal cul ate

Qin the ditch or in the cross stream or downstream

And, listen, |I'mnot an engi neer.
A. For our |ocation?
Q Yeah. Like calculate Q | guess what

would Q be in the calculations for this?
A It would be the flow.
Q. Okay.
MR. HOPKINS: Let's take a short break.
"1l talk to nmy clients. | think I'"mpretty nuch
done, but let me make sure |I haven't m ssed anyt hing.
(A short recess was taken.)
BY MR. HOPKI NS:
Q At any point do either one of you know at
any point during the construction project, or the
w deni ng project, whether there was any consi deration

given to rerouting traffic so that the culvert could
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