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Statement of Issues Presented

Question I: Does the federal government possess exclusive and plenary jurisdiction over
the matter raised in this case and did the trial court err when it exercised subject matter
jurisdiction over this matter and failed to dismiss the case for lack of jurisdiction?

Question II: Is there a specificity requirement to show prejudice for laches so that the
trial court did not err as a matter of law when it concluded that the appellants failed to prove
prejudice in other than “vague and general” terms?

Question IIl:  Because the burden of proof should have been on the Respondents to show
their right to ownership, did the trial court err as a matter of law in failing to apply the
appropriate burden of proof to the appropriate party?

A. Did the trial court err as a matter of law by failing to recognize the
Respondents” burden of proof and shifting the burden of proof to the appellants?

B. Is there evidence to support the trial court’s finding that Respondents have title
to the subject property?

C. Did the trial court err in its finding that all of the subject property was affected
under the representative example right of way, err in its reading of the representative right-of-
way or erred in concluding abandonment of the right of way?

Question IV: Were Eldridge v. City of Greenwood, 300 S.C. 369, 388 S.E.2d 247 and
Eldridge v. City of Greenwood, 331 S.C. 398. 503 S.E.2d 191 (1998) not limited to the specific
facts of those cases and therefore the trial court did not err in extending the holdings of Eldridge
to this case and did not err in finding the railroad had abandoned the subject property?



Statement of the Case
The Respondents agree with the general Statement of the Case provided by the Appellant.
The Respondents do not agree that the Appellants had title ownership to any of the property in
question or that they had a claim under color of law.
Standard of Review
“In an action at law, tried without a jury, the appellate court standard of review extends
only to the correction of errors of law.” Okatie River, L.L.C. v. Se. Site Prep, L.L.C., 353 S.C.

327,334, 577 S.E.2d 468, 472 (Ct. App. 2003)



Argument
Question I

Does the federal government possess exclusive and plenary jurisdiction over the
matter raised in this case and did the trial court err when it exercised subject matter
jurisdiction over this matter and failed to dismiss the case for lack of jurisdiction?

The argument by the Appellants on this issue is somewhat confusing. If they contend that
no state court has any jurisdiction over any aspect of the issue of the abandonment of a railroad,
this certainly has not been recognized by any court. At the hearing below the Appellant argued,
“Interstate Commerce Commission is the governing body which at the time had exclusive and
plenary jurisdiction to determine abandonment.” Hearing at 25, 11 23-25. This is not exactly
correct. The Interstate Commerce Commission, now the Surface Transportation Board, can only
give permission for a railroad to abandon a railroad. Whether the railroad actually elects to
abandon the railroad is a question of the intent of the railroad and state law.

The Interstate Commerce Commission has ruled that its Jurisdiction over a railroad right-
of- way ceases upon abandonment. “Our jurisdiction over a line typically ends when a line is
fully abandoned. . . . Whether a line is fully abandoned is a question of the carrier's intent. In
determining intent, we look at certain indicia: a line is fully abandoned when a certificate of
public convenience and necessity (or an exemption notice as pertinent) is issued and has become
effective, tariffs have been cancelled and operations have ceased . . . . Abandonment is
considered consummated when a line is fully abandoned.” /ilinois Cent. Gulf R.R.
Co.-Abandonment-in Dewitt & Piatt Ciys., 11, 51.C.C.2d 1054, 1061 (I.C.C. Dec. 19,

1988)(internal citations omitted). In the present case, there is no question that the railroad right-



of-way was fully abandoned by the time Seaboard formally issued its letter of February 25, 1980.
Exhibit 6.

Apparently, the Appellant takes the position that the lower court did not have jurisdiction
to rule upon any aspect of the easement as Seaboard has not fully complied with the ICC order
of March 2, 1979. Exhibit 5. By asserting this position, the Appellant is attacking the validity
of the final order of the Interstate Commerce Commission. To attack the validity of an existing
order of the ICC, the Appellant is required to file an action in the original jurisdiction of the
United States Fourth Circuit Court of Appeals. “Pursuant to the Hobbs Act, circuit courts
(other than the Federal Circuit) have exclusive Jurisdiction over any action to enjoin, suspend, or
determine the validity of an ICC order. 28 U.S.C. § 2342(5).” Gramwood Vill. v. Missouri Pac.
R. Co., 95 F.3d 654, 657-58 (8th Cir. 1996); “Under 28 U.S.C. § 2342, the federal circuit courts
of appeal, and not the federal district courts, have exclusive Jurisdiction to ‘determine the validity
of ... all rules, regulations, or final orders of the [ICC] made reviewable by [28 U.S.C. § 2321].
Glosemeyer v. Missouri-Kansas-Texas R.R., 879 F.2d 316, 320 (8th Cir. 1989).

In Dave v. Rails-to-Trails Conservancy, 79 F.3d 940 (9th Cir. 1996), the property
owners, the plaintiffs, attempted to attempt to hold the transferees of the railroad right of way
liable for compensation for a taking of their property. The Ninth Circuit referred to this request
for compensation as “throwing a money wrench” into an ICC order. The Court then concluded
“Although not in form a request for review of an ICC order, the practical effect is to seek such a
review. Consequently, the district court lacked Jurisdiction.” /d. at 942. Here the Appellant is
trying to throw a monkey wrench into a facially valid ICC order. To do so, they must file in the

Fourth Circuit Court of Appeals.



The Appellant contends that because a document from 40 years ago that appears today
not to be in the file, undoes the grant of permission to abandon the railroad given to Seaboard
Coastline in 1979. Seaboard by its letter of February 25, 1980, acknowledged it had abandoned
the railroad right-of-way. Exhibit 6. The decision as to whether the order is valid today is for
the Surface Transportation Board to decide and not a circuit court for South Carolina or this
Court. All a circuit court in any state can do is accept the order as valid on its face until the
Surface Transportation Board rules otherwise. The fact that 40 years after the fact, when the
Seaboard Coastline, the Surface Transportation Board and the property owners have all acted in
keeping with a valid order, should not be overturned on a claim a document that at best can be
described as ministerial, is not in a file today. The order of the ICC does not order the railroad
abandoned. The act of abandonment was left to Seaboard. Seaboard clearly and unequivocally
by its actions and its letter elected to abandon the railroad. The order itself makes the order void
if Seaboard does not elect to abandon the railroad. Exhibit 5 at 2. Also missing from the original
record is the original petition. The missing petition does not impact the validity of the order.

Fritsch v. Interstate Commerce Commission, 59 F.3d 248 (D.C. Cir. 1995)" supports the
position of the Respondents, even for a case that arose after the passage of the rails-to-trails act.
In that case, the Interstate Commerce Commission by order dated March 18, 1993 permitted CSX
to abandon the railroad. The commission, however, did impose a public use condition which

required that CSX not dispose of the easement for a period of 180 days. Notwithstanding this

' As this case was contesting the validity of an order of the Interstate Commerce
Commission (ICC), the action was filed in the District of Columbia Court of Appeals.
Respondents have never contested the validity of the ICC order. Only the Appellants are
contesting the validity of the order. The Respondents accept the order.
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provision, CSX formerly abandoned the railroad right-of-way by letter dated March 23,1993
stating the railroad was abandoned effective March 19, 1993. The purpose of the 180 extension
was to permit CSX and Monroe County Parks and Recreation Department to reach an agreement
concerning the right of way under the Nationals Trails System Act. (16 U.S.C. § 1241).
The Court concluded that the letter from CSX formerly abandoning the railroad ri ght-of-
way extinguished any property interest of CSX in the railroad right of way. The Court said:
[O]nce a railroad consummates abandonment of a bare easement,
the railroad no longer possesses any property interests to transfer.
Such is the case here, where CSX only possessed an easement on
property belonging to private landowners. Once CSX consummated
abandonment, CSX's property interests reverted to the landowners.
These interests were thus extinguished as a matter of law. Certainly
neither section 10906 nor the Trails Act can create a new property
interest if abandonment has already occurred.
Id at 252-53
The issue of jurisdiction was resolved in Eldridge v. City of Greenwood. 331 S.C. 398,
414,503 S.E.2d 191, 199 (Ct. App. 1998) when this Court held, “The ICC's jurisdiction
therefore terminated upon issuance of the certificate of abandonment, and resolution of what
interests the agreements and conveyances transferred is a matter for state law.” Other states
have also concluded that once a railroad is abandoned, the Surface Transportation Board does
not have exclusive jurisdiction. N. Carolina R. Co. v. City of Charlotte, 112 N.C. App. 762, 437
S.E.2d 393 (1993); Chatham v. Blount Cty., 789 So. 2d 235, 241 (Ala. 2001)( “After reviewing
the evidence in this case, we conclude that Cheney had abandoned the easements that had
composed the railroad corridor. By selling the rails, crossties, and track material, Cheney

rendered impossible the use of the easements as a railroad right-of-way or for railroad purposes.

This action, together with Cheney's attempt to sell its interest in the easements and its eventual



unconditional conveyance of the vast majority of the railroad corridor to the County and the
City, convince us that Cheney, before it made that conveyance, had intended to abandon, and
did abandon, the easements, which initially had been acquired for railroad purposes.” )

If the position of the Appellant is correct, and Jurisdiction can be raised at any time, the
decision of this Court in Eldridge is not valid as jurisdiction could be raised today. The
Appellants seem to say of the opinion, “It is a tale told by an idiot, full of sound and fury,
signifying nothing.” Macbeth, Act 5, Scene 5. The lower court had the jurisdiction to rule on
the issue of whether Seaboard had in fact abandoned the railroad.

Question I1

Is there a specificity requirement to show prejudice for laches so that the trial court
did not err as a matter of law when it concluded that the appellants failed to prove
prejudice in other than “vague and general” terms?

To establish laches, prejudice is required. As said by this Court “The determination of
whether laches has been established is largely within the discretion of the trial court. Delay
alone is not enough to constitute laches: it must be unreasonable, and the party asserting laches
must show prejudice.” Brown v. Butler, 347 S.C. 259,265, 554 S.E.2d 431, 434 (Ct. App.
2001). The claim by the Appellant is that no respondent “disputed title ownership of the State
of South Carolina or the Appellants.” Br. of App. at 8. This is not correct. This suit is evidence
that the Respondents contested the claims of the Appellants. The suit was filed when the
Respondents first attempted to trespass on the property of the Respondents and interfere with
the property rights of the Respondents.

Appellants made much of the fact that the Counties of Abbeville and McCormick



segregated the subject property from their parcels beginning in 1976. Br. of App. at 9. This fact
is meaningless. No segregation was done pursuant to a court order. It was a decision by a local
official. Nothing in this record even suggests that any Respondent went and looked at the tax
map before this litigation began. Such segregation could not change the nature of the railroad
property interest in the real estate from an easement to a fee simple title. Even if the
Respondents were negligent in not checking the tax records, that does not work to the prejudice
of the Appellants.

The title to the abandoned railroad right-of-way reverted to the Respondents upon the
formal abandonment of the railroad by Seaboard. This was done by operation of law. No
respondent was required to take any action to have title to the old railroad vested in them. No
respondent had knowledge that they were required to take any action. “Rather, so long as there
is no knowledge of the wrong committed and no refusal to embrace opportunity to ascertain
facts, there can be no laches.” Muir v, C.R. Bard, Inc.,336 S.C. 266, 296, 519 S.E.2d 583, 599
(Ct. App. 1999). “The equitable doctrine of laches is defined as ‘neglect for an unreasonable
and unexplained length of time, under circumstances affording opportunity for diligence, to do
what in law should have been done.” Robinson v. Estate of Harris, 388 S.C. 630, 642, 698
S.E.2d 222, 228 (2010). No case in our state has ever required a property owner to go to court
to re-established their title ownership of their property when an easement is abandoned. As the
Respondent’s predecessors in title gave an easement, the title to the property was never lost by
the Respondents. They remained, even while the railroad was in use, the legal title holders of
the property over which the railroad ran.

Appellants argue the Respondents had notice on June 16, 1983 that Seaboard issued a



quitclaim deed to Clarks Hill-Russell Authority. This spurious deed, issued over three years
after the property was abandoned and the easement abandoned, does not put Respondents on any
notice. Not until someone actually tried to cross or use their property were the Respondents
required to take any action to stop the use of their property by the Appellants or anyone else.
Few people check the title to their property on a regular basis to determine if a spurious deed has
been issued. The Appellant seems to argue that if a person were to place a spurious deed on the
record and the true owner took no action to attack the spurious deed, then, over time, the true
owner loses the right to claim ownership of the property. This has never been the law.

When Appellants purchased the property they were the ones on notice that they were
purchasing an abandoned railroad right-of-way. At the time they obtained the quit claim deed,
they also knew that Seaboard had taken no action to reserve the abandoned line for a rails-to-
trail project. This was obvious for the act had not been passed in 1980. Notwithstanding the
numerous “red flags™ as to their ownership, they accepted the deed. Interestingly, the initial
purchaser of the property in 1983 did nothing with the property before they transferred their
interest in April of 2012. For a period of 29 years, the Respondents had no one claiming the
abandoned right-of-way that ran through their property. When the Appellants obtained the
property in April and June of 2012, they also knew no action had been taken by their
predecessors in title to interfere with the property rights of the Respondents.

The Appellants have not been prejudiced. While they have made improvements to land
not belonging to any of the Respondents, no improvements were made to the property of
Respondents. As to those property owners, none of which are Respondents here, the Appellants

may be able to show prejudice. One possible exception may be that some clearing of the land



was done on the property of the Annie Myers case. But that improvement was done after this
suit was filed and cannot be the type of prejudice the court contemplate.
Question 111

Because the burden of proof should have been on the Respondents to show their
right to ownership, did the trial court err as a matter of law in failing to apply the
appropriate burden of proof to the appropriate party?

This case was tried on stipulated facts. Among the stipulated facts is a representative
deed of all the respondents. Exhibit 3. This exhibit was stipulated that all the predecessors in
title gave a right of way. Order at 3; Hearing, at 5, 116-7; 10, 11 15-18; 12, 11 13-20;23, 11 7-11;
24,11 7-11. At no time did the Appellants argue that the easement submitted with the stipulate
facts was not representative of all the easements. The Appellants did not argue to the lower
court that no other easements were submitted for the other Respondents. Nor did the Appellants
file a Rule 59 Motion calling this alleged error to the attention of the Court. If the basis of the
argument of the Appellants on this issue is the Respondents only submitted one easement, this is
not in keeping with the argument before the Court below nor is it preserved for review. “To
preserve an issue for appellate review, the issue cannot be raised for the first time on appeal, but
must have been raised to and ruled upon by the trial court.” Doe v. Doe, 370 S.C. 206,212, 634
S.E.2d 51, 54 (Ct. App. 2006).

As noted above, when Seaboard abandoned the railroad, at that point title reverted to the
Respondents as the successors in title to the people granting the original right of way. The
Respondent has legal title to the property. The spurious deeds by which the Appellants trace

their title, cannot give them legal title if Seaboard did not have legal title at the time it issued the

10



original deed. “It will not be questioned that no deed can operate so as to convey an interest
which the grantor does not have in the land described in the deed or so as to convey a greater
estate or interest than grantor has, even though by its terms it may propose to do so.” Griggs v.
Griggs, 199 S.C. 295, | 19S.E.2d 477,479 (1942). A deed that conveys no title does not
improve simply because subsequent deeds are conveyed. The Appellants appear to suggest that
it does. At the argument below, the Appellants appear to argue that if the case had been brought
in 1985, this would have been a pure abandonment case. “If it were 19835, I think we’d be here
for an abandonment case.” Hearing at 17,11 19-23. Legal title to the abandoned railroad right-
of-way remained with the Respondents both before and after the abandonment. The only event
that has occurred is the railroad has been abandoned and therefore the easement has been
abandoned.

A. Did the trial court err as a matter of law by failing to recognize the
Respondents’ burden of proof and shifting the burden of proof to the appellants?

The Respondents contend that this issue, if it is an issue, is not preserved for review by
this Court. The trial court found, in keeping with the stipulation and arguments of counsel. title
to the land was in the name of the various plaintiffs. The Court found, “Many landowners
granted a railroad right-of-way on their respective properties so that the railroad could be
constructed and operated. The parties did not submit each original right-of-way as an exhibit,
but presented one as a representative example.” Order at 3. The Appellants did not argue
contrary to this finding at the hearing. The Appellants did not filed a Rule 59 asking the court to
correct this alleged error. Only now, for the first time on appeal, do Appellants argue that the

Respondents had not proven they owned the property in question. Had a timely objection been

11



raised below, a recess of a few days could have been taken while the Respondents spent the time
required to produce each prior easement that was granted. If the Appellants wish to raise this
issue, they should have done so at the hearing. “Although limited exceptions exist, objections to
the admission of evidence must be made when evidence is presented at trial to preserve error for
appeal.” Parrv. Gaines, 309 S.C. 477, 481, 424 S.E.2d 515, 518 (Ct. App. 1992)

B. Is there evidence to support the trial court’s finding that Respondents have title
to the subject property?

As noted above, both parties argued at the hearing that each Respondent’s predecessor
in title gave a right-of-way. The Appellants produced evidence that the abandoned railroad ran
through the property of each Respondent. Exhibit 13. When the Appellants failed to object to
the representation to the Court by defense counsel that Exhibit 3 was a representative sample of
the easement granted by each Respondent, they cannot be heard on appeal to contend there is no
proof to establish ownership.

The argument before the judge below clearly shows that counsel for the Respondents
was under the impression that Exhibit 3 was a representative sample of the easement granted by
all the Respondents. The Appellants in their brief apparently take the position that this was not
the fact. If this Court concludes that the issue is a matter of confusion as to what was actually
stipulated, the proper remedy is to remand the case to the lower court so that the record may be
supplemented to show the easement granted by the predecessors in title of each Respondent.
Lackey v. Hamlet City Bd. of Ed., 257 N.C. 78, 125 S.E.2d 343 (1962)

C. Did the trial court err in its finding that all of the subject property was affected

under the representative example right of way, err in its reading of the representative

12



legal conclusion that the €asement wag conditioned upon the operation of the railroad. The
lower court dig not err in so reading the €asement in question, The easement i question
provides that the Savannah Valley Raj] Road Company is being given 4 right of way. The right
of way is being given “for the purpose of running, erecting and establishing a Railroad.”

Exhibit 3. The burpose and use of the right—of—way is thus limited to the use a5 a railroad. Thjs

is the only logica] reading of the casement. Later jp the casement, the provision is made “that



when Seaboard stopped using the right-of—way for any purpose. it was abandoned.

On these issues the Appellant argues, “[Elven if the railroad was abandoned, there js no

abandoned right—of—way. An interest in an abandoned right-of-way carries no rights with it.
“When the Wyoming and Colorado Railroad abandoned the right~of-way in 2004, the easement
referred to in the Brandt patent terminated. Brandt's land became unburdened of the casement,
conferring on him the same full rights over the right of way as he enjoyed over the rest of the
Fox Park parcel.” Marvin M. Brandy Revocable Ty v. United States, 572 U.S. 93, 106 (2014)
In addition, evep assuming somehow Seaboard had an interest in the right—of—way to
convey in 1983, the Clarks Hill-Russe]] Authority of South Caroling never used the rj ght-of-way
from 1983 unti] j¢ conveyed its interest in the right-of-way. Thus, if there were 1o abandonment
by Seaboard for its failure to yge the right—of—way, there was certainly abandonment by the
inaction of Clarks Hill-Russe]] Authority as it hever even attempted to use the right—oﬁway it

acquired for g railroad or any other purpose.



1d at 320, 563 S.E.2d at 645 . The statute further provided, “Company shall have good right
and title to same, (and shal] have, hold and enjoy the same) unto them and their successors so
long as the same may be used only for the purpose of said road and no longer. .. » 1z

The Court noted that the Genera] Assembly in 1868 passed a law as to the railroad which
provided, “the right of Way over said lands sha]] vest in [Railroad] . . . So long as the same shal]
be used for such highway, and no longer: by the fee in such lands . . | shall remain in the owner
thereof . ., » 1d. at322, 563 S.E.2d at 646. The Court held the interest created was g right of
way.

Similarly, in this Case, the Genera] Assembly created an Act charting The Savannah

Valley Railroad. Exhibit 1. This Act, in Sec. 12, £aVe power to acquire Jands “and shal] be

Chapter LXI] of the of the General Statytes, > Exhibit 1 at 439, The Genera] Statutes to which
this refers is found in Exhibit2, This statute provides, in Sec. 81, “Upon payment of the
Compensation thys ascertained by a jury, the right of way over said lands, or the use of said

lands for the purposes for which the Same were required, sha] vest in the person or corporation

gave the railroad only a right—of—way.
Question IV

Were Eldridge v, City of Greenwood, 300 S.C. 369, 388 S.E.2d 247 ang Eldridge v,

15



Savannah Valley Railroad in 1881, The facts clearly support 5 finding that the right of way has

conclusion can be reached other thap Seaboard did in fact abandon the right-of-way and stopped
using it for railroad Purposes as required by the right-of—way they obtained.

When non-use Is coupled with a letter officially abandoning the right—of—way together



503 S.E.2d 191 (1998) nor is the case limited to the facts of the case. First, the Appellant

misreads Eldridge v, City ofGreenwoad, 300S.C. 369, 388 S.E.2q 247 (1989) when they argue



abandoned jts right—of—way.

Much of the language in Eldridge [ Supports the position of the Respondents. For

example, the Court cites with approval the language from Lorick & Lowrance, Inc.

. Southern
Ry.Co., 87 S.C. 71, 68 S.E. 93] (1910) which states, “[T]here must be shown either 4 use

efeat the right-of-way is the intent



Maintaining of 4 hiking traj] is 1ot maintaining the right-of-way for railroad Purposes. As noted

carlier, “It wil] not be questioned that no deed can Operate so as to convey an interest which the

19



CONCLUSION

the right—of-way for railroad burposes and affirm the decision of the lower court,

September 2] . 2020

305 Main Street
Greenwood, SC 29646
(864) 229-501¢0
rauchwise@gamaﬂ.com
S.C. Bar Mo 6188

Attorney for Respondents
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Sawney Creek Farm, LLC, James Tuberville, Dean Burton, Robert W. and Minnie O. New.

Walter L. Anders, and Mary and Homer Martin . ........................... Respondents,
WV
Town of Calhoun Falls and Savannah Valley Trails, Inc. ...................... Appellants
AFFIDAVIT OF SERVICE

PERSONALLY appeared before me, Sandy Traynham who, after being duly sworn,
deposes and says that she is the Secretary for C. Rauch Wise, Attorney for the Respondents in the
above entitled case. That on September 21, 2020, 1 did serve a copy of the Respondent's Initial
Brief and Destination of Matter by electronic mail along with this Certificate of Service to
attorney for Appellants as follows:

Douglas L. Bell
dbell@mcdonaldpatrick.com

September 21, 2020 0. Y —[:5.., i

Sandy Trayn'ham J

SWORN to and Subscribed

before me this
of .

e
(Notary Public folSouth Carolina) 4’/
My Commission expires: 5, ALS






