From: Jacob Smith

To: Court Of Appeals Filings

Subject: Bias v. SCANA Corporation; 2018-001516

Date: Thursday, September 24, 2020 10:23:29 AM

Attachments: Petition for Rehearing - Court of Appeals - Filing 9-24-2020.pdf

Attached, please find the Appellant’s Petition for Rehearing in the above-referenced matter. A filing
fee is being hand-delivered today. Thank you.

Jacob M. Smith, Esq.
Smith & Jones Law, LLC
949 E. Main St.,, Suite B
Lexington, SC 29072
Office: (803) 996-3333
Facsimile: (803) 746-7780


mailto:jsmith@smithandjoneslaw.com
mailto:ctappfilings@sccourts.org

Jacob M. Smith, Esquire S MI’ ' H \ ! I ]ONES Telephone: (803) 996-3333
William J. Jones, Esquire HC Facsimile: (803) 746-7780
949 East Main Street, Suite B, Lexington, SC 29072
Mailing Address: P.O. Box 2145, Lexington, SC 29071-2145

September 24, 2020

Via E-Delivery: ctappfilings@sccourts.org
The Honorable Jenny Abbott Kitchings
CLERK OF THE COURT OF APPEALS
P.O. Box 11629

Columbia, SC 29211

RE:  Johnnie Bias v. SCANA Corporation
Case No.: 2018-001516
Unpublished Opinion No. 2020-UP-266 (Filed September 9, 2020)

Dear Ms. Kitchings,

Attached for filing, you will find the Petition for Rehearing and Proof of Service. A $50.00
tiling fee check is being hand delivered this date.

Thank you for your assistance in this matter and if you have any questions, please do not
hesitate to contact me.

With kind regards,
Very Xou%
acob M. Smith, Esq.
Enclosures

sk Nicolas Haigler, Esq.
Grady Beard, Esq.





THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION

Unpublished Opinion No. 2020-UP-266 (Filed September 9, 2020)

Johnnie Bias, Employee, Appellant,
V.

SCANA Corporation, Self-Insured Employer, Respondent.

PETETITION FOR REHEARING

Jacob M. Smith, Esquire

SC Bar No.: 100757

Smith & Jones Law, LLC
949 East Main Street, Suite B
Lexington, SC 29072
Attorney for Appellant

Other Counsel of Record:

Grady L. Beard, Esquire

Nicolas L. Haigler, Esquire

Robinson Gray Stepp & Laffitte, LLC
Post Office Box 11449

Columbia, SC 29211





ARGUMENT FOR REHEARING

This is an appeal involving a workers’ compensation case. Appellant Johnnie Bias
(“Bias™), by and through his undersigned counsel, hereby files this Petition for Rehearing pursuant
to Rules 221 and 240, SCACR. On September 9, 2020, this Court filed an unpublished opinion,

Bias v. SCANA Corporation, affirming the South Carolina Workers’ Compensation Commission’s

Order. Unpublished Opinion No. 2020-UP-266 (Ct. App. — filed September 9, 2020). As grounds
for this Petition, Appellant respectfully argues that this Court erred in ruling substantial evidence
supported the Commission’s finding that Appellant did not sustain a compensable work injury.

L. This Court erred in ruling substantial evidence supported the conclusion that
appellant’s symptomology represented the natural progression of his health
condition and that he did not sustain an aggravation of a pre-existing condition.

Section 42-9-35 of the South Carolina Code provides:

The employee shall establish by a preponderance of the evidence,
including medical evidence, that: (1) the subsequent injury
aggravated the preexisting condition or permanent physical
impairment...(B) The commission may award compensation
benefits to an employee who has a permanent physical impairment
or preexisting condition and who incurs a subsequent disability from
an injury arising out of and in the course of his employment for the
resulting disability of the permanent physical impairment or
preexisting condition and the subsequent injury.

S.C. Code Ann § 42-9-35 (Supp. 2010). “Medical evidence” is defined as “expert opinion or
testimony stated to a reasonable degree of medical certainty, documents, records, or other material
that 1s offered by a licensed health care provider.” /d.

When a pre-existing condition or disease is accelerated or aggravated by injury or accident
arising out of an in the course of the employment, the resulting disability is a compensable injury.

Brown v. R.L. Jordan Qil Co., 291 8.C. 272 353 Se.E.2d 280 (1987). A condition is compensable

unless it is due solely to the natural progression of a pre-existing condition. Mullinax v. Winn-





Dixie Stores, Inc., 318 S.C. 431, 458 S.E.2d 76 (Ct. App. 1995). The right of a claimant to

compensation for an aggravation of a pre-existing condition arises only where there is a dormant
condition which has produced no disability, but which becomes disabling by reason of the

aggravating injury. Hargrove v. Titan Textile Co., 360 S.C. 276, 599 S.E.2d 604 (Ct. App. 2004).

Disability in workers’ compensation cases is to be measured by loss of earning capacity. Coleman
v. Quality Concrete Products, Inc., 245 S.C. 625, 142 S.E.2d 43 (1965).

While Bias admittedly had a pre-existing low back condition prior to his work injury, that
condition had not prevented him from returning to, and performing, his job. (R. p. 127, lines 19-
25; p. 146, line 23 —p. 147, line 9; p. 332; pp. 336-338; p. 464, lines 6-11). In fact, Dr. Poletti, the
doctor who had previously performed surgery on Bias’s pre-existing back condition, confirmed
that Bias had significant improvement in his condition prior to his work accident. (R. p 463, line
24 —p. 464, line 5). Prior to his work injury, Bias’s lower back and radicular symptoms were left-
sided and were improving. (R. p. 349).

On October 14, 2014, Bias was walking down a flight of concrete steps at SCANA in order
to check a problem at a pond, when he slipped on some rocks, fell and landed on his backside. (R.
p. 122, lines 2-17). Bias immediately notified his supervisor of his accident, and Bias informed his
supervisor that he was having pain in his buttocks, both hands and left ankle. (R. p. 122, lines 2-
17: p. 129, lines 9-12; p. 400). An email was sent to Mr. Terry Seagle, the Safety and Training
Coordinator at SCANA, documenting Bias’s accident and injuries. (R. p. 400; p. 488, line 25 —p.
489, line 9). Additional symptoms began manifesting shortly after the incident, which doctors
opined was consistent with Bias’s injury. (R. p. 458, lines 12-21; p. 473, line 11 — p. 474, line 3;
p. 474, line 17 — p. 475, line 10; R. p. 674, lines 7-19). Dr. Poletti and Dr. Gunter, Respondents’

own expert, not only noted increasing lower back and left sided symptomology, but new






