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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE
Sylvia Lockaby,
C.A. No. 2018-CP-23-00731
Plaintiff,
V. ORDER GRANTING SUMMARY

JUDGMENT
City of Simpsonville, Janice Curtis, and Adam
Randolph,

Defendants.

This matter is before the Court on Defendants’ Motion for Summary Judgment
(“Motion”). By way of general background, Plaintiff Sylvia Lockaby, a former Simpsonville
City Council (“Council”) member, seeks to recover damages under the South Carolina Tort
Claims Act (the “Act”)! and/ or 42 U.S.C. § 1983 based on a ruling by the presiding officer at a
Council meeting.

The Court heard the motion on April 25, 2019. In response to Plaintiff’s request for a
continuance and her argument that she desired additional discovery prior to a ruling on the
Motion, the Court granted Plaintiff an additional fifteen days to complete discovery and
supplement the record after the hearing. Plaintiff availed herself of that opportunity and
conducted an additional deposition, which was submitted to the Court for its review. The Court
has considered all memoranda, arguments, and evidence presented to it in connection with the

Motion and has determined that the Motion should be granted for the reasons set forth below.

! Per prior order of the Court, there are no claims under the Act against the individual defendants.
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SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law. Rule 56, SCRCP.
“Summary judgment is appropriate in those cases where plain, palpable, and undisputable facts
exist on which reasonable minds cannot differ.” Main v. Corley, 281 S.C. 525, 526, 316 S.E.2d
406, 407 (1984).

The Court must view the facts and inferences in the light most favorable to the
nonmoving party. See Thomas v. Waters, 315 S.C. 524, 527, 445 S.E.2d 659, 661 (Ct. App.
1994). When the nonmoving party bears the burden of proof as to an issue, a party seeking
summary judgment may meet this standard by pointing out to the trial court “that there is an
absence of evidence to support the nonmoving party’s case.” Richardson v. State-Record Co.,
330 S.C. 562, 566,499 S.E.2d 822, 825 (Ct. App. 1998). “[I]n cases applying the preponderance
of the evidence burden of proof, the non-moving party is only required to submit a mere scintilla
of evidence in order to withstand a motion for summary judgment.” Hancock v. Mid—South
Mgmt. Co., 381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009). A nonmoving party cannot evade
summary judgment by creating and relying on “an inference that is not reasonable or an issue of
fact that is not genuine.” Town of Hollywood v. Floyd, 403 S.C. 466, 477, 744 S.E.2d 161, 166
(2013).

If a motion has been properly made and supported in accordance with Rule 56, the non-
moving party may not rest on its pleadings but must come forward with specific facts showing
that there is a genuine issue for trial. Rule 56(e), SCRCP; Belton v. Cincinnati Ins. Co., 360 S.C.
575, 580, 602 S.E.2d 389, 392 (2004). This showing must be based on evidence that would be

admissible at trial. Hall v. Fedor, 349 S.C. 169, 175, 561 S.E.2d 654, 657 (Ct. App. 2002).
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UNDISPUTED FACTS

Lockaby is a former member of the Council for the City of Simpsonville (“City”). All of
the facts underlying her Complaint occurred at the February 9, 2016 Council meeting.?

L Conduct of City Council Meetings.

Council meetings are controlled by the Simpsonville Code of Ordinances (“Code”) and
Robert’s Rules of Order (“Robert’s Rules”).> Lockaby has agreed that the November 24, 2015
revision of the Code is the version applicable to the February 9, 2016 Council meeting.* At that
time, the latest edition of “Robert’s Rules of Order, Newly Revised” was the 11" edition.’
Janice Curtis (“Curtis” or the “Mayor”) served as Mayor of the City and presided over Council
meetings.® Adam Randolph, an officer of the City’s Police Department, was also present at the
meeting and functioned as the sergeant-at-arms.”

IL. The February 9, 2016 City Council Meeting.

This lawsuit arises out of a debate between Lockaby and Curtis during the February 9,
2016 Council meeting. The exact exchange immediately prior to Lockaby’s exit from the
meeting appears in the Minutes as follows:

Mayor Curtis: [Gavels 3 times] Order. Order. Order.

Councilmember Lockaby: You going to throw me out?

2 The veracity of the minutes of that meeting is not in dispute and have been confirmed by the
Plaintiff to the extent she was present. Lockaby Dep. at 20:25-21:13.

3 Code at 2-63 (“[e]xcept as otherwise required by state law or ordinance, all proceedings of
council shall be governed by the latest edition of ‘Robert’s Rules of Order, Newly Revised[.]””).
* Lockaby Dep. at 11:5-13; see also Long Aff. at 4 4.

> Long Aff. at § 6.

6 Lockaby Dep. at 13:9-11; Code at §§ 2-34, -63.

" Lockaby Dep. at 29:13-17; Code at § 2-67(b) (“Any law enforcement officer who is serving as
sergeant-at-arms of city council shall carry out all orders and instructions given by the presiding
officer for the purpose of maintaining order and decorum at the city council meeting. Upon

instruction of the presiding officer, it shall be the duty of such law enforcement officer to remove
from the city council meeting any person who is disturbing the proceedings of the city council.”).
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Mayor Curtis: [Gavels] Order.

Councilmember Lockaby You going to threaten to throw me out?
Mayor Curtis: Keep it up and you’ll find out.

Councilmember Lockaby: I guess I will.

Mayor Curtis: Okay.

Councilmember Lockaby: I’'m keeping it up.

Mayor Curtis: [Gavels] Mr. Holmes will you please answer her question? Thank
you.

Councilmember Lockaby: I know if you want to answer her question, I haven’t
asked one.

Mayor Curtis: Can I get the police officer from the back to enter the front,
please?

Officer: Need her out?

Mayor Curtis: I need her out.

Officer: Councilmember Lockaby, will you come with me, please?
Mayor Curtis: We’ll take a five minute recess. [Gavels.]

Councilmember Lockaby leaves the council chamber at 7:30pm.

Lockaby did not challenge any ruling from the presiding officer, although she acknowledged in
her deposition that a member of Council could challenge or appeal a ruling from the presiding
officer.’

The audio recording was paused when the Mayor gaveled the recess.” With respect to
what happened between the transcript portion of the Minutes and when Lockaby left City Hall,
Lockaby testified as follows in her deposition:

A. I asked her if she was gonna throw me out like she just did
Mr. Graham. She said if you keep on, I will; and I said, I'm
keeping on, because I still had the floor, and about that time is

when she called Mr. Randolph up.
Q Okay. What happened then?

8 Lockaby Dep. at 26:17-18, 17:8-15; see also Minutes of February 9, 2016 Council meeting
showing there was an appeal of a ruling from the presiding officer earlier in the same meeting.

? Long Dep. at 16:25-17:2.
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A He said, do you need her out? She says, I need her out; so I
gathered my stuff and I walked out.

Q Did you say anything else before you walked out?

A [ don’t believe I did.

Q Did you walk out by yourself?

A My husband was there with me.

[...]

Q Did you appeal the ruling from the mayor?

A No.

Q Did Officer Randolph, or anyone else, touch you?

A No, ma’am.

Q Were you, in any way, detained?

A I don’t know what you mean by, detained. I was with an
officer, for a few minutes there, while I was escorted out of the
building.

Q Who was that?

A Officer Randolph.

Q Did he ever leave the council chambers?

A He walked out with me to make sure I got out of the
building.

Q Are you sure about that?

A Yes.

Q Did he leave the building?

A He walked me outside of the door -- to the best of my

knowledge, he walked me outside of the door, and then my
husband and I went and got in the car.

Q Did anyone tell you what to do after you left the council
chambers?

A No, they did not. There was nobody out there but me and
my husband.

Q Did Officer Randolph say anything to you?

A I don’t think he did.

Q Other than the language in the minutes, the transcript in the
minutes, did anyone tell you that you needed to go anywhere
specific, or needed to do anything specific?

A No.

Q Will you look for me at paragraph 25, on page four, and it
says there that you were, “Seized and escorted away from the
council chambers in the custody of Defendants Randolph and
Simpsonville.” Can you tell me, based on your memory of that
night, what that means?

A I was escorted out.

19 Lockaby Dep. at 25:22-27:23.
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Q But you mentioned earlier that no one touched you.

A He did not touch me; he escorted me out.

Q Okay. Do you believe that Officer Randolph was doing
anything other than acting as the sergeant-at-arms for the meeting,
at the direction of the mayor?

A That’s exactly what he was doing.

Q Do you believe Mayor Curtis was doing anything other
than acting as the presiding officer of the meeting?

A Yes.
Q Okay. Tell me about that.
A I believe she was. I believe she was being vindictive.

Q Okay. But you do agree, she was the presiding officer of
the meeting at the time?

A Yes.

Q And as the presiding officer, she would perform all those
functions of the chair, from Robert’s rules?

A Yes. Or the code of conduct, whatever it was.

Q Okay. How do you contend you were unlawfully detained?
A I was escorted out of the meeting; I was not allowed to stay
in the meeting; I was not allowed to represent my ward or the rest
of the city.

Q Because of the direction given by the presiding officer at
the meeting?

A Yes.
Q How were you arrested?
A I think you’ve already asked me, and I’ve answered this.

He escorted me out of the building. I’'m sure if I had not gone
willingly, then I would have been physically escorted out.
Q But that didn’t happen?
A He did not touch me.'!
As shown in this testimony, Lockaby did not challenge the ruling; no one touched her;
and she was not given any instruction about where to go or what she could say after she left the

meeting. Lockaby does not make any allegations other than with respect to this meeting.

DISCUSSION

With respect to the matters reflected in the Minutes, the Minutes are the only admissible

evidence.

"' Lockaby Dep. at 29:3-30:23.
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A town council has the express duty to keep minutes of its proceedings which

shall be a public record. S.C. Code Ann. § 5-7-250(b) (1976). Municipal

records properly authenticated or verified are the only competent evidence of the

proceedings of the transactions of the governing body. 5 E. McQuillan, The Law

of Municipal Corporations § 14.05 (3d ed. 1989). Parol evidence cannot be

admitted to explain, enlarge, or contradict minutes of the proceeding of a town

council unless the minutes are incomplete or ambiguous. Id. § 14.07. Otherwise,

parol evidence could render official minutes uncertain and unreliable so that the

minutes would fail to afford dependable evidence of the proceedings of the

municipal body. /d.

Berkeley Elec. Co-op., Inc. v. Town of Mount Pleasant, 308 S.C. 205, 208, 417 S.E.2d 579, 581
(1992).
L. Lockaby failed to avail herself of the remedy provided in Robert’s Rules.

As set forth above, Council meetings are subject to the Code, and the Code provides in §
2-63 that Council meetings are governed by Robert’s Rules. This is consistent with S.C. Code
Ann. § 5-7-250(b) (“The council shall determine its own rules and order of business and shall
provide for keeping minutes of its proceedings which shall be a public record.”).

Under § 24 of Robert’s Rules, any ruling by the presiding officer may be appealed. This
includes the ruling in question here. Under that same rule, “[m]embers have no right to criticize
a ruling of the chair unless they appeal from his decision.” The appeal provision is in place to
give the Council as a whole the opportunity to correct any ruling made by the presiding officer
immediately after it is made. 21f Lockaby had appealed the ruling and received a second, the full
Council would have voted and the majority would have prevailed.

Lockaby did not appeal the ruling at issue in this case, and therefore her claims are barred

for failure to exhaust internal remedies. As set forth by the South Carolina Supreme Court,

12 Lockaby’s counsel’s argument at the hearing that there was not time to object is simply
incorrect. The requirement for an appeal at the time of a ruling in a meeting is not unlike the
requirement for lawyers to make a contemporaneous objection at trial.
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The general rule is that administrative remedies must be exhausted absent
circumstances excusing application of the general rule. Hyde v. S.C. Dep’t of
Mental Health, 314 S.C. 207, 442 S.E.2d 582 (1994); Andrews Bearing Corp. v.
Brady, 261 S.C. 533, 201 S.E.2d 241 (1973). “A general exception to the
requirement of exhaustion of administrative remedies exists when a party
demonstrates that a pursuit of them would be a vain or futile act.” Moore v.
Sumter County Council, 300 S.C. 270, 273-74, 387 S.E.2d 455, 458 (1990)
(citing 82 Am.Jur.2d Zoning and Planning § 332 at 903 (1976)). Futility,
however, must be demonstrated by a showing comparable to the administrative
agency taking “a hard and fast position that makes an adverse ruling a
certainty.” Thetford Properties IV Ltd. P’ship v. U.S. Dep’t of Hous. and Urban
Dev., 907 F.2d 445, 450 (4th Cir.1990).

The question of whether to require the plaintiff to exhaust administrative remedies
is a matter within the sound discretion of the trial judge. Andrews Bearing
Corp., 261 S.C. at 536, 201 S.E.2d at 243. A matter within the sound discretion
of the trial judge will not be disturbed on appeal absent an abuse of
discretion. Tri—County Ice and Fuel Co. v. Palmetto Ice Co., 303 S.C. 237, 242,
399 S.E.2d 779, 782 (1990). “An abuse of discretion occurs where the trial judge
was controlled by an error of law or where his order is based on factual
conclusions that are without evidentiary support.” Id.

Lawv. S.C. Dep’t of Corr., 368 S.C. 424, 438, 629 S.E.2d 642, 650 (2006).

The place to resolve these disputes is in the Council Chambers, not years later in a
courtroom. These considerations are applicable regardless of whether the Mayor’s ruling was
correct. If Lockaby believed the Mayor’s ruling was in error, she was free to challenge it at the
meeting.

This is similar to the rule that members of a legislative body that are unhappy with the
decision of a governmental entity lack standing to seek recourse in the courts. Newman v.
Richland Cnty. Historic Pres. Comm'n, 325 S.C. 79, 82-84, 480 S.E.2d 72, 74-75 (1997). As set
forth there,

The proper analogy is not to a corporation and its directors, but to a legislative

body and its members. We have been unable to find any case which permits a

disappointed legislator to attack a decision of her own body, either through a

declaratory judgment or through a direct “appeal” of the decision.

Id. (emphasis added).
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South Carolina courts are not in the business of second-guessing activity at city council
meetings, and the Court will refrain from doing so in this case. The Court, in its discretion, finds
summary judgment for the Defendants is appropriate on this basis.

IL. Lockaby’s claims are barred by legislative immunity.

The actions in question here are limited to one ruling by the Mayor as presiding officer
and the actions of the sergeant-at-arms serving at the instruction of the presiding officer. As
such, the actions at issue are subject to absolute legislative immunity and do not give rise to
liability under 42 U.S.C. § 1983 or the South Carolina Tort Claims Act (“Act”). The Court finds
that the action in question was legislative in nature, and that summary judgment is appropriate on
this ground. Plaintiff’s argument that there was not a vote by Council as a whole on the ruling is
unavailing as Lockaby was free to appeal, which would have triggered a vote if seconded by
another member of Council.

A. The Fourth Circuit has found that disciplinary actions taken by a local

legislative body against a member of that body are part of the legislative
process and are subject to legislative immunity.

Local legislative bodies are clothed with absolute immunity for their legislative actions.
Bruce v. Riddle, 631 F.2d 272, 279 (4th Cir. 1980). “Absolute legislative immunity attaches to
all actions taken in the sphere of legitimate legislative activity.” Bogan v. Scott-Harris, 523 U.S.
44, 54 (1998) (internal quotation marks omitted).

The Fourth Circuit has found this general rule applies to disciplinary action taken by a
local legislative body against one of its members. Whitener v. McWatters, 112 F.3d 740, 741
(4th Cir. 1997). In that case, Whitener, a county supervisor, was disappointed with the outcome
of a “straw vote” relating to committee assignments. /d. Following the vote, Whitener
confronted several other supervisors. Id. When those supervisors complained, the board voted

to censure Whitener and to strip him of his committee assignments for a year. /d. Whitener
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brought action under 42 U.S.C. § 1983. Id. The Fourth Circuit affirmed the dismissal of

3

Whitener’s complaint because the board’s actions “were protected by absolute legislative

immunity.” Id. at 745. As stated in the opening paragraph of Whitener, “[b]ecause we hold that
a legislative body’s discipline of one of its members is a core legislative act, we affirm.” Id. at
741. In reaching this result, the Whitener court traced the idea of immunity from the common
law forward to the ratification of the United States Constitution, and reasoned,

Thus, Americans at the founding and after understood the power to punish
members as a legislative power inherent even in “the humblest assembly of men.”
This power, rather than the power to exclude those elected, is the primary power
by which legislative bodies preserve their “institutional integrity” without
compromising the principle that citizens may choose their representatives.
Further, because citizens may not sue legislators for their legislative acts,
legislative bodies are left to police their own members. Absent truly exceptional
circumstances, it would be strange to hold that such self-policing is itself
actionable in a court.

This history and long practice confirm that the disciplinary action taken by the
[Defendant] against one of its members was legislative in nature. And
[Plaintiff’s] own contentions confirm that his conduct was legislative. He alleges
that he harbored an unpopular voting position on the Board; that he expressed his
position using abusive language; and that the Board disciplined him for it. While
he was arguably disciplined for speech, it was legislative speech, which is
protected from executive or, in the United States, judicial interference, but not
from the legislative body’s judgment. As legislative speech and voting is
protected by absolute immunity, the exercise of self-disciplinary power is
likewise protected.

Id. at 744 (internal citations omitted). Quite simply, “legislatures may discipline members for
speech with the corollary immunity from executive or judicial reprisal for doing so.” Id. Under
this authority, the Court grants summary judgment as to Lockaby’s claim under 42 U.S.C. §
1983.

B. The actions in question are also subject to legislative immunity under the Act
and the law of South Carolina.

The Act “is the exclusive civil remedy available for any tort committed by a government

entity, its employees, or its agents except as provided in § 15-78-70(b).” Wells v. City of
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Lynchburg, 331 S.C. 296, 302, 501 S.E.2d 746, 749 (Ct. App. 1998); see S.C. Code Ann. § 15—
78-200 (2005) (“Notwithstanding any provision of law, this chapter, the ‘South Carolina Tort
Claims Act’, is the exclusive and sole remedy for any tort committed by an employee of a
governmental entity while acting within the scope of the employee’s official duty.”). Thus, if
there is immunity under the Act, Lockaby has not stated any tort claims against the City.

The Act extends immunity to “legislative, judicial, or quasi-judicial action or inaction.”
S.C. Code Ann. § 15-78-60(1). In addition, South Carolina courts recognize common law
legislative immunity. Health Promotion Specialists, LLC v. S.C. Bd. of Dentistry, 403 S.C. 623,
637, 743 S.E.2d 808, 815 (2013) (“the Board’s entitlement to immunity is supported by common
law that interprets and applies principles of legislative immunity, a doctrine that has not been
supplanted by the [Act].”; Richardson v. McGill, 273 S.C. 142, 146, 255 S.E.2d 341, 343
(1979) (“A sound public policy has long recognized an absolute immunity of members of
legislative bodies for acts in the performance of their duties.”) (emphasis added).

Here, Lockaby’s claims stem from the conduct of a Council meeting at which Curtis was
serving as presiding officer, Lockaby was present as member of Council, and Randolph was
serving as sergeant-at-arms. There is no question but that the Mayor and Randolph were acting
in the performance of their duties at all relevant times.

As stated by the South Carolina Attorney General’s Office,

[1]t appears the power of a legislative body to discipline one of its members would

be considered an inherent “legislative power.” And, as we have expressed in prior

opinions of this Office, these legislative powers are applicable to local legislative

bodies such as a municipal council. Accordingly, as a legislative body, we believe

it is likely a court would find a municipal council has the authority to discipline

one of its members as an inherent legislative power. It follows that this inherent
authority could include removal of a member from a council meeting.

11
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2016 WL 3355910, at *3 (S.C.A.G. May 31, 2016)(citing Whitener, 112 F.3d at 744); see also
S.C. Code Ann. § 5-7-250(b) (providing city councils may set their own rules and order of
business); S.C. Code Ann. § 30-4-70(d) (providing that the South Carolina Freedom of
Information Act does not prohibit the removal of persons from meetings).

In light of Whitener and similar South Carolina authority, the Defendants’ actions
relating to Lockaby at the February 9, 2016 Council meeting arise from legislative action and are
immune from suit under the Act or by operation of common law legislative immunity. Therefore,
summary judgment is appropriate at this time as to any claims made pursuant to the Act.

CONCLUSION

For these reasons, the Court finds there is no genuine issue as to any material fact and
that judgment is appropriate as a matter of law with respect to all remaining claims. Accordingly,
the Court grants Defendants’ Motion for Summary Judgment.

IT IS SO ORDERED.

12
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Greenville Common Pleas

Case Caption: Sylvia Lockaby vs. Simpsonville City Of , defendant, et a
Case Number: 2018CP2300731

Type: Order/Summary Judgment

So Ordered

< Robin B. Stilwell 2158

Electronically signed on 2019-07-01 09:32:48 page 13 of 13

013

T€L00€2dI8TOZ#ASYD - SYATd NONINOD - ATTIANIFHEO - INd 0T:ZT TO INC 6T0C - A3TId AT1IVIINOHLOF T3



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
)
Sylvia Lockaby, ) ORDER DENYING PLAINTIFF'S
) MOTION FOR RECONSIDERATION
Plaintiff, )
)
Vs. )
)
City of Simpsonville, Janice Curtis, and )
Adam Randolph, )
)
Defendants. ) C. A. No.: 2018-CP-23-00731
)

This matter comes before the Court pursuant to the Plaintiff's Motion to Reconsider the
Court's Order Granting Defendants' Motion for Summary Judgment entered on or about July 11,
2019. The Plaintiff's Motion to Reconsider, dated July 11, 2019, was made pursuant to Rules 52
and 59 of the South Carolina Rules of Civil Procedure. After having had the opportunity to

carefully review the Plaintiff's Motion, this Court elects to respectfully deny the same.

AND IT IS SO ORDERED.

ROBIN B. STILWELL

August 8, 2019
Greenville, South Carolina
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Greenville Common Pleas

Case Caption: Sylvia Lockaby vs. Simpsonville City Of , defendant, et a
Case Number: 2018CP2300731

Type: Order/Other

So Ordered

< Robin B. Stilwell 2158

Electronically signed on 2019-08-09 09:14:38 page 2 of 2
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Greenville

IN THE COURT OF COMMON PLEAS CASE NO. 2018CP2300731
Sylvia Lockaby Simpsonville City Of et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[ | Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other
ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,

I:' Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; |:| Remanded;
Other

10

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: I:l See attached order (formal order to follow) El Statement of Judgment
by the Court:

This matter comes before the Court on Defendants' Motion to Dismiss. After hearing
from each side, the motion is denied. The Defendants have 15 days from the date of
this Order to answer the Amended Complaint. Further, the Plaintiff conceded at the
hearing and the Court finds that Plaintiff has not asserted any individual claims under
the South Carolina Tort Claims Act.

ORDER INFORMATION
This order I:l ends @ does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 06/20/2018 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Greenville Common Pleas

Case Caption: Sylvia Lockaby vs. Simpsonville City Of , defendant, et a
Case Number: 2018CP2300731

Type: Order/Electronic Form 4

So Ordered

s/ Edward W. Miller

Electronically signed on 2018-06-20 10:01:32 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE CASE NO. 2018-CP-23-
Sylvia Lockaby,

Plaintiff,
Vs.

SUMMONS

City of Simpsonville, Janice Curtis, (JURY TRIAL DEMANDED)
Simpsonville Police Department, Adam
Randolph,

Defendants.

TO THE DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,
a copy of which is herewith served upon you, and to serve a copy of your answer to the said
Complaint upon the subscriber, at his office, P. O. Box 50143, Columbia, South Carolina 29250,
within thirty (30) days after the service hereof, exclusive of the day of such service; and if you fail
to answer the Complaint in the time aforesaid, a judgment by default will be rendered against you

for the relief demanded in the Complaint.

Respectfully submitted,

/s/ Taylor Smith /s/ M. Brooks Derrick

Taylor M. Smith IV (S.C. Bar No. 101584) M. Brooks Derrick (S.C. Bar No. 76330)
Andrew S. Radeker (S.C. Bar No. 73743) LAW OFFICE OF

HARRISON, RADEKER & SMITH, P.A. M. BROOKS DERRICK, LLC

Post Oftice Box 50143 224 N.E. Main Street

Columbia, South Carolina 29250 Simpsonville, South Carolina 29681
(803) 779-2211 (864) 757-0757

(803) 779-6700 (facsimile) brooks@derricklawoffice.com (email)
taylor@harrisonfirm.com (email) ATTORNEY FOR PLAINTIFF
drew(@harrisonfirm.com (email)

ATTORNEYS FOR PLAINTIFF

Columbia, South Carolina
February 9, 2018
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE CASE NO. 2018-CP-23-
Sylvia Lockaby,

Plaintiff,
VvS. COMPLAINT

(JURY TRIAL DEMANDED)

City of Simpsonville, Janice Curtis,
Simpsonville Police Department, Adam
Randolph,

Defendants.

The Plaintiff, complaining of the Defendants herein, alleges as follows:

1. The Plaintiff, Sylvia Lockaby (hereinafter “Plaintiff”), is a citizen and resident of the
County of Greenville, State of South Carolina.

2. Detfendant City of Simpsonville (hereinafter “Defendant Simpsonville”) is a municipal
corporation the operates the City of Simpsonville, South Carolina, which is in Greenville County.

3. Defendant Janice Curtis (hereinafter “Mayor Curtis”) is a citizen and resident of the
County of Greenville, State of South Carolina.

4. Defendant Simpsonville Police Department (hereinafter Defendant Simpsonville
Police) is a governmental subdivision of the City of Simpsonville.

5. Defendant Adam Randolph (hereinafter “Defendant Randolph™) is a citizen and
resident of the County of Greenville, State of South Carolina, and for all material purposes to this
action, was an employee and officer of the Simpsonville Police Department.

6. This court has subject matter jurisdiction of this action and personal jurisdiction over

the parties hereto.

020

T€L00€2dI8TOZ#ASYD - SYATd NOIWINOD - ITTIANIFHO - Nd TZ:¢T 60 934 8T0¢C - A4 ATTVIINOYHLO3 1S



7. The acts and omissions of the Defendants subject of this action occurred in Greenville
County.

8. This action is brought pursuant to the South Carolina Tort Claims Act, pursuant to 42
U.S.C. § 1983, et seq., and pursuant to all other applicable law.

9. In February 2016, Mayor Curtis and Plaintiff served as elected officials on the
Simpsonville City Council. Mayor Curtis served as the Defendant City of Simpsonville’s mayor
and Defendant Randolph served as an officer of Defendant Simpsonville Police.

10. At all times material to this action, neither Defendant Simpsonville nor Defendant
Simpsonville Police had enacted any restrictions on the conduct or speech of City Council
members at meetings that was content neutral, was narrowly tailored to serve a governmental
interest, and left open ample alternative means of expression.

11. At all times material to this action, neither Defendant Simpsonville nor Defendant
Simpsonville Police had enacted any restrictions on the conduct or speech of City Council
members at meetings at all.

12. At all times material to this action, Defendant Simpsonville Police and Defendant
Randolph were responsible for assisting Defendant Simpsonville and Mayor Curtis in keeping
order and maintaining public safety at the monthly business meetings of the Simpsonville City
Council.

13. On February 9, 2016, Defendant Simpsonville had its monthly public business meeting
in the city council chambers at 118 N.E. Main Street in Simpsonville, South Carolina.

14. Plaintiff, Defendant Rudolph and Mayor Curtis were present for the February 9, 2016
meeting.

15. At all times during this meeting, Plaintiff conducted herself lawfully and peaceably.

16. At no time during this meeting was Plaintiff’s behavior disruptive of the meeting.
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17. At the meeting, Simpsonville City councilmembers, including Plaintiff and Mayor
Curtis, had discussion of a motion by councilmember Matthew Gooch (seconded by
councilmember Ken Cummings) to give permission for Simpsonville City Administrator David
Dyrhaug to complete an application with the Greenville Legislative Delegation Transportation
Committee (GLDTC) for curb replacement at Aster Drive in Simpsonville.

18. During discussion of this of this motion, Plaintiff was recognized and had the floor.

19. Plaintiff began by asking a question of Administrator Dyrhaug about the specific
application for curb replacement in Aster Drive as it related to the citywide plan of storm water
displacement and infrastructure maintenance, but, before Plaintiff could ask a follow-up question
of Dyrhaug, Mayor Curtis interrupted Plaintiff by accusing her of arguing the point, which
according to Mayor Curtis, was outside the scope of discussion for the motion.

20. Plaintiff objected to the Mayor’s characterization of her discussion with Administrator
Dyrhaug and the Mayor’s interpretation of the meaning of “discussion” by saying “I’m not
arguing. I’'m, I’m stating a fact that we have storm water issues all over the city. Is this opening a
can of worms?”

21. Despite Mayor Curtis’s attempts to interrupt Plaintiff’s discussion with Administrator
Dyrhaug, Plaintiff persisted in trying get an answer from Dyrhaug when Mayor Curtis declared
Plaintiff was finished and began banging the gavel several times and yelling “Order!”

22. After Plaintiff questioned whether Mayor Curtis intended to eject Plaintiff from the
meeting for pursuing the inquiry with Dyrhaug, Mayor Curtis indicated she was and told Officer
Randolph to approach the front of council chambers.

23. After Defendant Randolph arrived near the front of the room, Mayor Curtis said to
Defendant Randolph: “I need her out.”” At which point, Defendant Randolph said,

“Councilmember Lockaby, will you come with me please?”
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24. Plaintiff understood that she was being detained for disrupting the proceeding and that
she was not free to remain in her councilmember seat.

25. Plaintiff obeyed Defendant Randolph’s commands and made no attempt to flee the
scene or in any fashion physically confront him.

26. Immediately thereafter, Plaintiff was seized and escorted away from the council
chambers in the custody of Defendants Randolph and Simpsonville Police.

27. A copy of the minutes for the February 2016 business meeting, as approved by the city
council for Defendant Simpsonville at the March 2016 meeting, are attached hereto as an exhibit
to this complaint.

28. The City Council Chambers at 118 N.E. Main Street in Simpsonville, South Carolina
is a traditional public forum.

29. The discussion of curb replacement and storm water issues is a matter for public
concern for Simpsonville, South Carolina.

30. Plaintiff’s conduct at the meeting in question was not disorderly and she did not breach
any rules concerning the conduct of a councilmember when engaged in discussion in public
session.

31. Plaintiff did not speak any “fighting words.”

32. Defendant Randolph and Defendant Simpsonville Police did not have probable cause
to believe Plaintiff was being disorderly or was in any way disrupting the proceeding.

33. Mayor Curtis’ conduct in repeatedly interrupting Plaintiff while she had the floor, as
well as Mayor Curtis’ enforcement of her absurd interpretation of “discussion” to limit Plaintiff’s
ability to address a matter of public concern with Defendant Simpsonville’s chief executive,
effectively suppressed Plaintiff’s ability to exercise oversight over Defendant Simpsonville and a

matter of public concern that affects many city residents.
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34. Mayor Curtis’ conduct described in this complaint, including, but not necessarily
limited to, her command to eject Plaintiff from the public meeting based upon the content of what
Plaintiff was saying about a matter of public concern, was grossly negligent and evidences a
reckless disregard for the Plaintiff’s rights and the freedom of speech and thought during the
Simpsonville council meetings.

35. None of the Defendants had any probable cause to believe that Plaintiff was committing
or had committed any crime.

36. None of the Defendants had any reasonable belief that they could lawfully remove the
Plaintiff from the meeting.

37. The Defendants were grossly negligent and failed to exercise even slight care,
including, but not necessarily limited to, in the following respects:

a. In seizing Plaintiff without probable cause;

b. In failing to exercise even slight care to avoid violating Plaintiff’s right to be
free from an unreasonable seizure and free from suppression of her freedom of
speech;

c. In causing Plaintiff to be unlawfully detained; and

d. In failing to take that degree of skill and care which a reasonable and prudent
person would have done under the same or similar circumstances.

38. The acts and omissions of the Defendants have caused Plaintiff to sustain damages and
entitle Plaintiff to recover damages from the Defendants.

39. Plaintiff has suffered damages, including, but not limited to, humiliation, public
ridicule, and loss of personal reputation as a consequence of this arrest, as well as the expense of

hiring an attorney to vindicate her constitutional rights.
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40. The conduct of the Defendants and their agents and servants toward Plaintiff was

grossly negligent and violated state and federal law.

FOR A FIRST CAUSE OF ACTION
(Civil/Constitutional Rights Violation — 42 U.S.C. § 1983)

41. Each assertion set forth in this pleading that is consistent with the following is
incorporated herein by reference as if here set forth verbatim.

42. Defendants falsely and wrongfully arrested Plaintiff while Plaintiff was exercising her
clearly established, fundamental, constitutional rights of free speech and petition.

43. This false and wrongful arrest was in violation of Plaintiffs’ First and Fourth
Amendment rights as incorporated by the Fourteenth Amendment of the United States
Constitution.

44. At the time Plaintiff was arrested, Plaintiff was exercising her rights guaranteed under
the First Amendment to the United States Constitution and fulfilling her duty of oversight over
matters of public concern for the benefit of residents of the City of Simpsonville.

45. Defendants Mayor Curtis and Randolph are named in this lawsuit and sued in their
individual capacity for purposes of damages pursuant to 42 U.S.C. § 1983 and the underlying
decisional law issued by the United States Supreme Court and its inferior courts.

46. Mayor Curtis was deliberately indifferent towards Plaintiff’s First and Fourth
Amendment Constitutional rights by ordering Defendant Randolph to arrest Plaintiff for asking
questions of the City Administrator when Plaintiff had a constitutional right to do so in the
Simpsonville council chambers, a traditional public forum, during an open public meeting.

47. Defendant Curtis was deliberately indifferent and demonstrated that indifference by
giving obviously unconstitutional orders to Defendants Randolph and Simpsonville Police to arrest

the Plaintiff in clear violation of Plaintiff’s fundamental right of speech.
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48. Defendant Randolph had a sworn duty to preserve, protect, and defend the Constitution
of South Carolina and of the United States of America and was required by the laws of South
Carolina and the United States of America to refuse to obey the unlawful order by Mayor Curtis
to arrest Plaintiff who was engaged in lawful and peaceful speech in violation of Plaintiff’s First
and Fourth Amendment Constitutional Rights as incorporated by the Due Process Clause of the
Fourteenth Amendment of the United States Constitution.

49. Even if Defendant Randolph was just following the directives given to him by a
superior, he still violated his sworn duty by arresting the Plaintiff.

50. Plaintiff seek damages and punitive damages in an amount to be determined by a jury
when informed of the facts in this matter and properly charged with the law by this court. Plaintiffs
also seek attorneys’ fees and costs pursuant to 42 U.S.C. § 1988.

FOR A SECOND CAUSE OF ACTION
(Gross Negligence)

51. Each assertion set forth in this pleading that is consistent with the following is
incorporated herein by reference as if here set forth verbatim.

52. Plaintiff was arrested without probable cause by the Defendants, who did not have an
objective, good-faith belief that Plaintiff was guilty of any offense.

53. Defendants Simpsonville and Simpsonville Police failed to properly train and supervise
the agents and employees of the Simpsonville Police.

54. Defendant Simpsonville and Simpsonville Police were grossly negligent in training and
supervising its staff and officers, including, but not necessarily limited to, Defendant Randolph.

55. Defendant Simpsonville and Simpsonville Police owed Plaintiff a duty to properly train

and supervise its personnel and to refrain from arresting Plaintiff without probable cause.
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56. Defendant Simpsonville and Simpsonville Police and its agents and servants breached
this duty and were grossly negligent, including, but not necessarily limited to, in the following
respects:

a. In arresting Plaintiff without probable cause to believe she had committed a
crime;
b. In failing to perform an adequate investigation;
c. In failing to exercise even slight care to avoid violating Plaintiff’s right to be
free from an unreasonable seizure; and
d. In causing Plaintiff to be unlawfully detained against her will.
57. As a proximate result, Plaintiff sustained damages.

FOR A THIRD CAUSE OF ACTION
(False Imprisonment/Seizure)

58. Each assertion set forth in this pleading that is consistent with the following is
incorporated herein by reference as if here set forth verbatim.

59. The Defendants falsely arrested and falsely imprisoned Plaintiff.

60. The Defendants, without cause or legal justification, restrained and confined Plaintiff.

61. The restraint was intentional and unlawful and was against Plaintiff’s will.

62. As a result, Plaintiff was confined in police custody.

63. Plaintiff suffered embarrassment, humiliation, emotional distress, and slander of her
name and in that she was arrested and placed in confinement for no legal cause.

64. As a direct and proximate result, Plaintiff is entitled to recover actual damages, punitive

damages, and the costs of this action.

027

T€L00€2dI8TOZ#ASYD - SYATd NOIWINOD - ITTIANIFHO - Nd TZ:¢T 60 934 8T0¢C - A4 ATTVIINOYHLO3 1S



WHEREFORE, the Plaintiff prays:
a) For judgment against the Defendants awarding the Plaintiff actual compensatory
damages;
b) For judgment against the Defendants awarding the Plaintiff punitive damages;
¢) For judgment against the Defendants awarding the Plaintiff attorneys’ fees;
d) Forjudgment against the Defendants awarding the Plaintiff the costs of this action; and

e) For such other and further relief as the Court may deem just and proper.

Respectfully submitted,

/s/ Taylor Smith /s/ M. Brooks Derrick

Taylor M. Smith IV (S.C. Bar No. 101584) M. Brooks Derrick (S.C. Bar No. 76330)
Andrew S. Radeker (S.C. Bar No. 73743) LAW OFFICE OF

HARRISON, RADEKER & SMITH, P.A. M. BROOKS DERRICK, LLC

Post Office Box 50143 224 N.E. Main Street

Columbia, South Carolina 29250 Simpsonville, South Carolina 29681
(803) 779-2211 (864) 757-0757

(803) 779-6700 (facsimile) brooks@derricklawoffice.com (email)
taylor@harrisonfirm.com (email) ATTORNEY FOR PLAINTIFF
drew(@harrisonfirm.com (email)

ATTORNEYS FOR PLAINTIFF

Columbia, South Carolina
February 9, 2018
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

Sylvia Lockaby,
C.A. No. 2018-CP-23-00731
Plaintiff,

V.
City of Simpsonville, Janice Curtis,
Simpsonville Police Department, Adam

Randolph,

Defendants.

MOTION TO DISMISS

Pursuant to Rule 12, SCRCP, and for the reasons set forth below, the Defendants move
the Court to dismiss this action in whole or in part. The grounds for this motion are as follow:

1. Defendants’ actions with respect to Lockaby in the Council meeting in question
are subject to absolute legislative immunity and do not give rise to liability under 42
U.S.C. § 1983 or the South Carolina Tort Claims Act. See Whitener v. McWatters, 112
F.3d 740, 741 (4th Cir. 1997) (holding disciplinary actions taken by a legislative body
against a member of that body are part of the legislative process, and thus, when a county
board censured one its members for uncivil conduct toward other board members, the
censured board member’s § 1983 suit was barred by legislative immunity and dismissed);
S.C. Code Ann. § 15-78-60 (providing immunity extends to “legislative, judicial, or
quasi-judicial action or inaction”).

2. As admitted by Lockaby, her state law claims are brought pursuant to the South
Carolina Tort Claims Act. (Complaint, § 8). As provided in S.C. Code Ann. § 15-78-200,
individuals may not be named as defendants for claims arising under the Tort Claims Act.
“When a plaintiff claims an employee of a state agency acted negligently in the
performance of his job, the South Carolina Tort Claims Act requires a plaintiff to sue the
agency for which an employee works, rather than suing the employee directly.” Faile v.
South Carolina Dep’t of Juvenile Justice, 350 S.C. 315, 321 n. 1, 566 S.E.2d 536, 539 n.
1 (2002) (citing S.C.Code Ann. § 15-78-70(c)). Therefore, any state law claims against
the individual defendants must be dismissed.

In addition to the grounds given above, these defendants reserve their right to submit

additional materials and a memorandum further supporting the grounds for their motion.
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April 17,2018

Respectfully submitted,

By: s/ Sarah P. Spruill
Sarah P. Spruill, SC Bar #68337
Boyd B. Nicholson, Jr., SC Bar #65387

HAYNSWORTH SINKLER BOYD, P.A.

ONE North Main, 2nd Floor
Greenville, SC 29601-2772
Telephone: 864.240.3200
Facsimile: 864.240.3300
Attorneys for Defendants

David W. Holmes, SC Bar #2577

HOLMES LAW FIRM

712 North Main Street
Greenville, SC 29609
Telephone: 864.271.2381
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE CASE NO. 2018-CP-23-00731
Sylvia Lockaby,

Plaintiff,
VS. RETURN AND MEMORANDUM IN

OPPOSITION TO DEFENDANTS’

City of Simpsonville, Janice Curtis, and MOTION TO DISMISS
Adam Randolph,

Defendants.

The Plaintiff submits this return and memorandum in opposition to Defendants’ motion to
dismiss the Complaint in the above-captioned action.

Defendants motion to dismiss states two grounds for dismissal of Plaintiff’s Amended
Complaint!: 1) “Defendants’ actions with respect to Lockaby in the Council meeting in question
are subject to absolute immunity and do not give rise to liability under 42 U.S.C. § 1983 or the
South Carolina Tort Claims Act” and 2) “[A]ny state law claims against individuals must be
dismissed” because the S.C. Tort Claims Act does not allow individuals to be named as defendants
for claims arising under the Act. The Plaintiff respectfully asks the Court to accurately construe
the words of Plaintiff’s complaint against Defendants arguments in their motion and memorandum
of law and deny it the relief it seeks at this threshold stage of this proceeding.

“A motion to dismiss a claim pursuant to Rule 12(b)(6), SCRCP, must be based solely on
the allegations set forth on the face of the complaint. The motion will not be sustained if the facts

alleged and the inferences reasonably deducible therefrom would entitle the plaintiff to relief on

! Defendants’ motion to dismiss (filed April 17, 2018) seeks dismissal of Plaintiff’s complaint. Plaintiff amended the
summons and complaint on May 24, 2018 to remove a party from this action and change the employer for
Defendant Randolph. All other allegations were left unchanged. Plaintiff views Defendants’ motion as seeking
dismissal of the Amended Complaint.
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any theory of the case. A judgment on the pleadings is considered to be a drastic procedure by our

courts. Therefore, pleadings in a case should be construed liberally[.]” Overcash v. S.C. Elect. &

Gas Co., 356 S.C. 165, 588 S.E.2d 116, 118 (Ct. App. 2003).

The Complaint accurately states that at the City of Simpsonville business meeting in
question, Plaintiff “at all times material to this case conducted herself lawfully and peaceably and
“at no time during this meeting was Plaintiff’s behavior disruptive of the meeting.” § 14-15. At
this meeting the Plaintiff and Defendant Curtis were discussing whether Council should give
permission for Simpsonville City Administrator David Dyrhaug to complete an application with
the Greenville Legislative Delegation Transportation Committee (GLDTC) for curb replacement
at Aster Drive in Simpsonville. 4 16. This discussion of storm water issues and curb replace is a
matter for public concern for Simpsonville, South Carolina. § 28. During discussion of the motion,
Plaintiff was recognized and had the floor. § 17. The official minutes of this business meeting,
which are attached to the Amended Complaint as an exhibit, capture much of what happened next:

Councilmember Lockaby: Mr. Dryhaug, I'm looking straight at you. Are we opening a
can of worms when we do this? I'm just asking the question.

Mr. Dyrhaug: I don't have an answer for that, but I...

Councilmember Lockaby: Well.

Mr. Dyrhaug: The issue is that so when this road was resurfaced that the reveal on the
curb was diminished and that's caused an issue of storm water coming from the road onto
private properties.

Councilmember Lockaby: And we have storm water issues all over the city.

Mayor Curtis: [Not intelligible]

Councilmember Lockaby: I'm still speaking, please.

Mayor Curtis: Yes, but you're arguing the point and this isn't a time for argument. You
can ask questions, but this isn't argument.

Councilmember Lockaby: I'm not arguing. I'm, I'm stating a fact that we have storm
water issues all over the city. Is this opening a can of worms?

Mayor Curtis: Well, ask our attorney.

Councilmember Lockaby: I was asking Mr. Dryhaug, [ haven't even gotten to the
attorney yet.

Mayor Curtis: Well, okay, that's fine. Mr. Holmes, could you...

Councilmember Lockaby: I'm not finished.

Mayor Curtis: You are now. [Gavels] Thank you. Mr. Holmes...

Councilmember Lockaby: I am not.

Mayor Curtis: Yes, you are. Mr. Holmes, could you...
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Councilmember Lockaby: [talks over, not intelligible] ...we had to do...

Mayor Curtis: [Gavels 3 times] Order. Order. Order.

Councilmember Lockaby: You going to throw me out?

Mayor Curtis: [Gavels] Order.

Councilmember Lockaby You going to threaten to throw me out?

Mayor Curtis: Keep it up and you'll find out.

Councilmember Lockaby: I guess [ will.

Mayor Curtis: Okay.

Councilmember Lockaby: I'm keeping it up.

Mayor Curtis: [Gavels] Mr. Holmes will you please answer her question? Thank you.
Councilmember Lockaby: I know if you want to answer her question, I haven't asked
one.

Mayor Curtis: Can I get the police officer from the back to enter the front, please?
Officer: Need her out?

Mayor Curtis: I need her out.

Officer: Councilmember Lockaby, will you come with me, please?

Mayor Curtis: We'll take a five-minute recess. [Gavels.]

“Plaintiff obeyed Defendant Randolph’s commands and made no attempt to flee the scene
or in any fashion physically confront him.” q 24. “Immediately thereafter, Plaintiff was seized and
escorted away from the council chambers in the custody of Defendants Randolph and
Simpsonville.” § 25.

Defendants’ motion to dismiss argues that the actions taken by Defendant Mayor Jane
Curtis in removing Plaintiff from the business meeting are subject to absolute legislative immunity.
For this idea, Defendants rely on Whitener v. McWatters, 112 F.3d 740, 741 (4th Cir. 1997) which
held that disciplinary actions taken by a legislative body against a member of that body are part of
the legislative process, and thus, when a county board censured one its members for uncivil
conduct toward other board members, the censured board member’s § 1983 suit was barred by
legislative immunity and dismissed. For several important reasons Whitener should not be relied
on in this matter. Like the Plaintiff, Whitener was a board member of the public body and meeting
in question. But unlike Plaintiff, the Defendants in that matter claimed that Whitener’s
conversations with them outside of an official public meeting of their body, “exceeded the bounds

of decency and civility.” Whitener at 741. The Amended Complaint provides no information as to
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why Defendant Curtis interrupted and ejected Plaintiff from the meeting, but it does provide that
Plaintiff’s conduct “was not disorderly and she did not breach any rules concerning the conduct of
a councilmember when engaged in discussion in public session.” 9 29. Regardless of the
allegations, which do bind the Court at this early stage in the matter, and if looking at this argument
in a light most favorable to Defendants, it is simply not possible to reasonably view Plaintift’s
words as exceeding the bounds of decency and civility. Secondarily, in Whitener, the Fourth
Circuit Court of Appeals was looking at an action taken by the full board of supervisors (upon the
recommendations of a committee appointing by the full board to “investigate the complaint and
make recommendations”). Whitener at 741. “This case concerns the vote of the Board of
Supervisors in policing its own ethics violations, obviously a core legislative activity.” Id. The
Whitener court said that the Plaintiff in that case “may not challenge legislative voting or inquire
as to how votes are made” ... “[t]his brings the case directly into the bar of legislative immunity.”
Id. at 742. The Amended Complaint does not contain an allegation and this case is not about a vote
by the Simpsonville City Council to in some way discipline Plaintiff. The allegations of the
Amended Complaint make clear that the decision to eject and arrest Plaintiff was Defendant Mayor
Curtis’ alone. Finally, in Whitener, the Plaintiff also argued the board’s decision to censure him
was a violation of his First Amendment rights under the U.S. Constitution, which the Fourth
Circuit Court of Appeals did not buy. Whitener at 745. “Whitiner was disciplined for his lack of
decorum, not for expressing his view on policy.” Id. There is no allegation in the Amended
Complaint to suggest that Plaintiff was arrested for a lack of decorum. The Amended Complaint
provides that in fact, Plaintiff was discussing a matter of policy, storm water issues and curb

replacement, during the business meeting of the public body, when she was arrested. The violations
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of Plaintiffs rights in this matter did not arise from either the legislative process or any legislative
activity that would entitle Defendants to absolute legislative immunity in this matter.

Defendants also seek dismissal of Plaintiff’s second and third causes of action in the
Amended Complaint because the South Carolina Tort Claims Act provides that “immunity extends
to legislative, judicial, or quasi-judicial action or inaction.” S.C. Code Ann. § 15-78-60. As
discussed above, the allegations of the complaint do not provide facts sufficient to suggest this
matter concerns a legislative act but even if they did, legislative immunity would likely still not
apply. “Illegal acts such as bribery are obviously not in aid of legislative activity and legislators
can claim no immunity for illegal acts.” Bruce v. Riddle, 631 F.2d 272, 279 (C.A.4 (S.C.), 1980).
The Amended Complaint provides that Plaintiff was arrested without any probable cause to
suggest Plaintiff was committing or had committed a crime. § 34. Furthermore, the South Carolina
Supreme Court has held that “individual members of a local county council are not entitled to
absolute immunity.” Brown v. County of Berkeley, 622 S.E.2d 533, 366 S.C. 354 (S.C. 2005)
(citing Richardson v. McGill, 273 S.C. 142, 146, 255 S.E.2d 341, 343 (1979)(noting that privilege
depends not on rigid requirements but it is determined by consideration of public policy)).
“Dismissal under Rule 12(b)(6) is seldom appropriate when the defense of immunity is pleaded.
In such cases the court must determine whether the public official acted within the scope of his
discretionary authority.” Jensen v. South Carolina Dept. of Social Services, 377 S.E.2d 102, 297
S.C. 323 (S.C. App. 1987). A grant of absolute legislative immunity to the Defendants is not
appropriate in this matter.

Defendants’ second ground argued for dismissal of the Amended Complaint provides that
in S.C. Code Ann. § 15-78-200 (the South Carolina Tort Claims Act), “individuals may not be

named as defendants for claims arising under” it. “Therefore, any state law claims against the
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individual defendants must be dismissed” the motion provides. Plaintiff does seek liability under
the South Carolina Tort Claims Act against the individuals Defendants but instead seeks liability
under 42 U.S.C. § 1983 for the actions of those persons. “Personal-capacity suits ... seek to impose
individual liability upon a government officer for actions taken under color of state law. Thus,
‘[o]n the merits, to establish personal liability in a § 1983 action, it is enough to show that the
official, acting under color of state law, caused the deprivation of a federal right.””” Hafer v. Melo,
502 U.S. 21, 112 S.Ct. 358, 116 L.Ed.2d 301 (1991)(quoting Kentucky v. Graham, 473 U.S. 159,
166, 105 S.Ct. 3099, 3105 (1985)). Dismissal of the individual Defendants (or the claims against
them) is inappropriate in this matter.

For foregoing reasons and under any and all applicable law, Plaintiff respectfully asks the

Court to deny Defendants’ Motion to Dismiss.

Respectfully submitted,

/s/ Taylor Smith /s/ M. Brooks Derrick

Taylor M. Smith IV (S.C. Bar No. 101584) M. Brooks Derrick (S.C. Bar No. 76330)
Andrew S. Radeker (S.C. Bar No. 73743) LAW OFFICE OF

HARRISON, RADEKER & SMITH, P.A. M. BROOKS DERRICK, LLC

Post Office Box 50143 224 N.E. Main Street

Columbia, South Carolina 29250 Simpsonville, South Carolina 29681
(803) 779-2211 (864) 757-0757

(803) 779-6700 (facsimile) brooks@derricklawoffice.com (email)
taylor@harrisonfirm.com (email) ATTORNEY FOR PLAINTIFF
drew(@harrisonfirm.com (email)

ATTORNEYS FOR PLAINTIFF

Columbia, South Carolina
May 25, 2018
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

Sylvia Lockaby,
C.A. No. 2018-CP-23-00731
Plaintiff,

V.

City of Simpsonville, Janice Curtis, Adam
Randolph,

Defendants.

MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS

The Defendants in this matter, City of Simpsonville, Janice Curtis, Simpsonville Police
Department', and Adam Randolph, file this memorandum in further support of their Motion to
Dismiss. As set forth below, Sylvia Lockaby cannot pursue the claims raised in her Complaint
and this action should be dismissed.

BACKGROUND

Sylvia Lockaby is a former member of the City Council (“Council”) for the City of
Simpsonville (“City”). (Complaint, 9 9). All of the facts underlying her Complaint occurred at
the February 9, 2016 City Council meeting. Lockaby attached a copy of the meeting minutes to
her Complaint (“Exhibit,” attached as Exhibit 1).

At the time of the meeting, Janice Curtis served as mayor of the City and Lockaby was a

member of Council. (Complaint, § 9). As mayor, Curtis presided over Council meetings.

! Plaintiff has filed an Amended Complaint in this matter to remove the Simpsonville Police
Department as a separate defendant. The Defendants do not object to the amendment.
References here are to the original complaint; however, the amended complaint does not change
these allegations.
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(Simpsonville Code of Ordinances (“Code” at §§ 2-34, -63).” In February 2016, the Code
provided as follows,

Any person who speaks at a city council meeting shall conduct himself or
herself in a manner appropriate to the decorum of the meeting and shall not use
any profane, abusive or obscene language nor any fighting works or
otherwise engage in disorderly conduct. Any person who makes such
remarks or otherwise engages in disorderly conduct which disrupts or
otherwise impedes the orderly conduct of a city council meeting shall, at the
discretion of the presiding officer, be barred from further audience before city
council during that meeting and may be removed from the building.

(Code at § 2-67(a)).

Adam Randolph, an officer of the City’s Police Department, was also present at the
meeting and functioned as the sergeant-at-arms. (Code at § 2-67(b)). As set forth in this section,
Any law enforcement officer who is serving as sergeant-at-arms of city council
shall carry out all orders and instructions given by the presiding officer for the

purpose of maintaining order and decorum at the city council meeting. Upon
instruction of the presiding officer, it shall be the duty of such law enforcement

? The portion of the Code relating to Council and its meetings (Chapter 2, Article II, Divisions 1
and 2) as of February 9, 2016 is attached as Exhibit 2. The Court may take judicial notice of
facts not subject to reasonable dispute “at any stage of the proceeding.” Rule 201, SCRE.
Although generally motions to dismiss must be considered based on the allegations in the
complaint alone, courts may take notice of items in the public record in deciding whether a
plaintiff has stated a claim. See Hall v. Virginia, 385 F.3d 421, 424 n. 3 (4th Cir. 2004); Am.
Chiropractic v. Trigon Healthcare, 367 F.3d 212, 234 (4th Cir. 2004) (providing the Court may
take judicial notice of documents which are “integral to and explicitly relied on in the complaint”
and authentic to determine whether Plaintiff has stated a claim). Moreover, “a court may
consider an undisputedly authentic document that a defendant attaches as an exhibit to a motion
to dismiss if the plaintiff’s claims are based on the document. . . . Otherwise, a plaintiff with a
legally deficient claim could survive a motion to dismiss simply by failing to attach a dispositive
document on which it relied.” Pension Ben. Guar. Corp. v. White Consol. Indus., Inc., 998 F.2d
1192, 1196 (3d Cir. 1993) (cited with approval in Conner v. Nucor Corp., No. 2:14-CV-4145,
2015 WL 5785510 at *11 (D.S.C. Sept. 30, 2015)). In evaluating a complaint, the Court is “not
obliged to accept allegations that ‘represent unwarranted inferences, unreasonable conclusions,
or arguments,” or that ‘contradict matters properly subject to judicial notice or by exhibit.””
Massey v. Ojaniit, 759 F.3d 343, 353 (4th Cir. 2014). To the extent Lockaby’s Complaint is
based on the applicable ordinances and rules relating to City Council meetings, the Court may
consider those rules and ordinances.
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officer to remove from the city council meeting any person who is disturbing the
proceedings of the city council.

This lawsuit arises out of a debate between Lockaby and Curtis during the meeting.
There is no allegation in the Complaint, and there is no indication in the minutes that Lockaby
appealed any question of order raised by Curtis as the presiding officer to Council as a whole.
(Exhibit). Instead, Lockaby continued to speak after Curtis, as presiding officer, repeatedly
sought order first by gavel and then by asking for “Order.” (/d.).

The exact exchange immediately prior to Lockaby exiting the meeting was as follows:

Mayor Curtis: [Gavels 3 times] Order. Order. Order.
Councilmember Lockaby: You going to throw me out?

Mayor Curtis: [Gavels] Order.

Councilmember Lockaby You going to threaten to throw me out?
Mayor Curtis: Keep it up and you'll find out.

Councilmember Lockaby: I guess I will.

Mayor Curtis: Okay.

Councilmember Lockaby: I'm keeping it up.

Mayor Curtis: [Gavels] Mr. Holmes will you please answer her question? Thank
you.

Councilmember Lockaby: 1 know if you want to answer her question, I haven't
asked one.

Mayor Curtis: Can I get the police officer from the back to enter the front,
please?

Officer: Need her out?

Mayor Curtis: I need her out.

Officer: Councilmember Lockaby, will you come with me, please?
Mayor Curtis: We'll take a five minute recess. [Gavels. ]

Councilmember Lockaby leaves the council chamber at 7:30pm.
(Id.). The meeting ended thereafter. (/d.). As reflected in the Minutes, there was no instruction

to arrest anyone. (/d.).
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ARGUMENT

The Complaint in this case does not present any basis for liability on the part of any of
the Defendants under 42 U.S.C. § 1983 or the South Carolina Tort Claims Act (the “Act”). As
set forth above and in the Code, Curtis was presiding over the Council meeting and Randolph
was acting as sergeant-at-arms at the time of the conduct alleged in the Complaint. Therefore,
their actions are entitled to legislative immunity and this case must be dismissed.
I The Fourth Circuit has found that disciplinary actions taken by a local legislative
body against a member of that body are part of the legislative process and are subject to
legislative immunity.

Local legislative bodies are clothed with absolute immunity for their legislative actions.
Bruce v. Riddle, 631 F.2d 272, 279 (4th Cir.1980). The Fourth Circuit has found this general
rule applies to disciplinary action taken by a local legislative body against one of its members.
Whitener v. McWatters, 112 F.3d 740, 741 (4th Cir. 1997). In that case, Whitener, a county
supervisor, was disappointed with the outcome of a “straw vote” relating to committee
assignments. /d. Following the vote, Whitener confronted several other supervisors. /d. When
those supervisors complained, the board voted to censure Whitener and to strip him of his
committee assignments for a year. /d. Whitener brought action under 42 U.S.C. § 1983. Id. The
Fourth Circuit affirmed the dismissal of Whitener’s complaint on the grounds that the board’s
actions “were protected by absolute legislative immunity.” Id. at 745.

In reaching this result, the Whitener court traced the idea of immunity from the common
law forward to the ratification of the United States Constitution, and reasoned,

Thus, Americans at the founding and after understood the power to punish

members as a legislative power inherent even in “the humblest assembly of men.”

This power, rather than the power to exclude those elected, is the primary power

by which legislative bodies preserve their “institutional integrity” without

compromising the principle that citizens may choose their representatives.
Further, because citizens may not sue legislators for their legislative acts,
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legislative bodies are left to police their own members. Absent truly exceptional
circumstances, it would be strange to hold that such self-policing is itself
actionable in a court.
This history and long practice confirm that the disciplinary action taken by the
[Defendant] against one of its members was legislative in nature. And [Plaintiff’s]
own contentions confirm that his conduct was legislative. He alleges that he
harbored an unpopular voting position on the Board; that he expressed his
position using abusive language; and that the Board disciplined him for it. While
he was arguably disciplined for speech, it was legislative speech, which is
protected from executive or, in the United States, judicial interference, but not
from the legislative body’s judgment. As legislative speech and voting is
protected by absolute immunity, the exercise of self-disciplinary power is
likewise protected.
Id. at 744 (citations omitted). Quite simply, “legislatures may discipline members for speech
with the corollary immunity from executive or judicial reprisal for doing so.” Id. Under this

authority, Lockaby’s claim under 42 U.S.C. § 1983 must be dismissed.

1L The actions in question are also subject to legislative immunity under the Act and
the law of South Carolina.

The Act “is the exclusive civil remedy available for any tort committed by a government
entity, its employees, or its agents except as provided in § 15-78-70(b).” Wells v. City of
Lynchburg, 331 S.C. 296, 302, 501 S.E.2d 746, 749 (Ct.App.1998); see S.C. Code Ann. § 15—
78-200 (2005) (“Notwithstanding any provision of law, this chapter, the ‘South Carolina Tort
Claims Act’, is the exclusive and sole remedy for any tort committed by an employee of a
governmental entity while acting within the scope of the employee's official duty.”). Thus, if
there is immunity under the Act, Lockaby has not stated any tort claims against the Defendants.

The Act extends immunity to “legislative, judicial, or quasi-judicial action or inaction.”
S.C. Code Ann. § 15-78-60(1). In addition, South Carolina courts recognize common law
legislative immunity. Health Promotion Specialists, LLC v. S.C. Bd. of Dentistry, 403 S.C. 623,
637, 743 S.E.2d 808, 815 (2013) (“the Board’s entitlement to immunity is supported by common

law that interprets and applies principles of legislative immunity, a doctrine that has not been
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supplanted by the [Act].”; Richardson v. McGill, 273 S.C. 142, 146, 255 S.E.2d 341, 343
(1979) (“A sound public policy has long recognized an absolute immunity of members of
legislative bodies for acts in the performance of their duties.”).

Here, Lockaby’s claims all stem from the conduct of a Council meeting at which Curtis
was serving as presiding officer, Lockaby was present as member of City Council, and Randolph
was serving as sergeant-at-arms.” In a recent opinion, the South Carolina Attorney General’s
Office provided the following guidance,

[T]t appears the power of a legislative body to discipline one of its members would

be considered an inherent “legislative power.” And, as we have expressed in prior

opinions of this Office, these legislative powers are applicable to local legislative

bodies such as a municipal council. Accordingly, as a legislative body, we believe

it is likely a court would find a municipal council has the authority to discipline

one of its members as an inherent legislative power. It follows that this inherent

authority could include removal of a member from a council meeting.

2016 WL 3355910, at *3 (S.C.A.G. May 31, 2016), citing Whitener; see also S.C. Code Ann. §
5-7-250(b) (providing city councils may set their own rules and order of business); S.C. Code
Ann. § 30-4-70(d) (providing that the South Carolina Freedom of Information Act does not
prohibit the removal of disruptive persons from meetings).

In light of Whitener and similar South Carolina authority, the Defendants’ actions
relating to Lockaby at the February 9, 2016 Council meeting arise from legislative action and are

not actionable under the Act or by operation of common law legislative immunity. Therefore,

Lockaby’s tort claims must be dismissed.

3 To the extent Lockaby disagreed with any ruling from the chair, she was free to appeal that
ruling at the time it was made. See Code at § 2-63 (stating City Council meetings to be governed
by “Robert’s Rules of Order, Newly Revised”); Robert’s Rules of Order, Newly Revised § 24
(11™ ed. 2013) (providing for appeal from rulings of a meeting chair and providing “[m]embers
have no right to criticize a ruling of the chair unless they appeal from his decision.”).
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III.  There is not a claim against the individual defendants under the Act.

In the event the tort claims are not dismissed in their entirety, the only proper defendant
to those claims is the City of Simpsonville. As admitted by Lockaby, her state law claims are
brought pursuant to the Act. (Complaint, § 8). As provided in S.C. Code Ann. § 15-78-200 and
argued more fully in Defendants’ Motion to Dismiss, individuals may not be named as
defendants for claims arising under the Tort Claims Act. Therefore, any state law claims against
the individual defendants must be dismissed.

CONCLUSION

For these reasons, Defendants ask that this action be dismissed.

Respectfully submitted,

By: s/ Sarah P. Spruill
Sarah P. Spruill, SC Bar #68337
Boyd B. Nicholson, Jr., SC Bar #65387

HAYNSWORTH SINKLER BOYD, P.A.
ONE North Main, 2nd Floor

Greenville, SC 29601-2772

Telephone: 864.240.3200
Facsimile: 864.240.3300

Attorneys for Defendants

David W. Holmes, SC Bar #2577

HOLMES LAW FIRM

712 North Main Street

Greenville, SC 29609

Telephone: 864.271.2381
May 25, 2018
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Minutes of the
Simpsonville City Council
Business Meeting
February 9, 2016
6:30 p.m.
City Council Chambers — 118 N.E. Main Street

CALL TO ORDER - Mayor Curtis

COUNCIL PRESENT - Councilmember Gooch, Councilmember Graham, Councilmember Hulehan
Councilmember Braswell, Councilmember Cummings, Councilmember Lockaby, Mayor Curtis

’

PLEDGE OF ALLEGIANCE
PUBLIC HEARING - Greenville County Redevelopment Authority 2016 Program Year Annual Action Plan
APPROVAL OF MINUTES

e Motion by Councilmember Lockaby with a 2™ by Councilmember Gooch to approve minutes from
January 12, 2016 and January 26, 2016. Motion carried unanimously.

SPECIAL RECOGNITION - Coach Greg Porter, 2015 SC Football Coach of the Year

CITIZEN COMMENTS - None

COUNCIL COMMENTS
e Hillcrest High School Scholastic Achievements — Councilmember Graham
e Hillcrest High School Athletic Achievements — Councilmember Graham
e Budget Comments — Councilmember Gooch
e Update on the Grandview and Davenport Intersection — Councilmember Gooch

e Motion by Councilmember Graham with a 2" by Councilmember Lockaby to appeal Council
Comments to allow further comments on non-voting items. Roll call vote taken, Yes=2, No=5.
Councilmembers Gooch, Hulehan, Braswell, Cummings and Mayor Curtis voting No. Motion failed.

BUSINESS
a. Matters Referred by the Planning Commission

* Motion by Councilmember Graham with at 2" by Councilmembers Cummings and Braswell pass 2"
Reading of AXZ-2016-02, Proposed Annexation at 700 Fairview Road. Motion passed unanimously.

e Motion by Councilmember Graham with a 2™ by Councilmembers Gooch and Braswell to pass |
Reading of TX-2016-01, Electronic Message Display Signs in the R-Ol District. Motion carried
unanimously.

* SP-2016-03, Harrison Bridge Center ID, Major Change, Withdrawn.
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Other Business

Motion by Councilmember Gooch with a 2" by Councilmember Cummings to pass Resolution 2016-01,
GCRA Annual Action Plan. Motion passed unanimously.

Motion by Councilmember Graham with a 2™ by Councilmember Hulehan to pass Resolution 2016-02
Safety Policy. Motion passed unanimously.

Motion by Councilmember Gooch with a 2™ by Councilmember Graham to appoint Stephanie Kelley to
the Election Commission. Motion passed unanimously.

Motion by Councilmember Lockaby with a 2™ by Councilmember Graham to accept the bid for
Wetlands Remediation from Apex Companies. Motion passed unanimously.

Motion by Councilmember Graham with a 2" by Councilmember Hulehan to accept the Mutual Aid
Agreements as written. Motion passed unanimously.

Motion by Councilmember Gooch with a 2™ by Councilmember Cummings giving City Administrator,
David Dyrhaug permission for completing application with GLDTC for curb replacement at Aster
Drive.

On written request from Councilmember Lockaby:

Councilmember Lockaby was recognized by Mayor Curtis and had the floor.

Councilmember Lockaby: Are we opening a can of worms? Cause if we fix this. ..

Mayor Curtis: Who are you talking to?

Councilmember Lockaby: 1'm looking at Mr. Dryhaug.

Mayor Curtis: Well you didn’t identify anyone...excuse me.

Councilmember Lockaby: Mr. Dryhaug, I'm looking straight at you. Are we opening a can of worms
when we do this? I’'m just asking the question.

Mr. Dyrhaug: | don’t have an answer for that, but I...

Councilmember Lockaby: Well.

Mr. Dyrhaug: The issue is that so when this road was resurfaced that the reveal on the curb was
diminished and that’s caused an issue of storm water coming from the road onto private properties.
Councilmember Lockaby: And we have storm water issues all over the city.

Mayor Curtis: [Not intelligible]

Councilmember Lockaby: 1’'m still speaking, please.

Mayor Curtis: Yes, but you’re arguing the point and this isn’t a time for argument. You can ask
questions, but this isn’t argument.

Councilmember Lockaby: I’'m not arguing. I'm, I'm stating a fact that we have storm water issues all
over the city. Is this opening a can of worms?

Mayor Curtis: Well, ask our attorney.

Councilmember Lockaby: | was asking Mr. Dryhaug, I haven't even gotten to the attorney yet.

Mayor Curtis: Well, okay, that’s fine. Mr. Holmes, could you...

Councilmember Lockaby: I’m not finished.

Mayor Curtis: You are now. [Gavels] Thank you. Mr. Holmes...

Councilmember Lockaby: | am not.

Mayor Curtis: Yes, you are. Mr. Holmes, could you...

Councilmember Lockaby: [talks over, not intelligible] ...we had to do...

Mayor Curtis: [Gavels 3 times] Order. Order. Order.

Councilmember Lockaby: You going to throw me out?

Mayor Curtis: [Gavels] Order.

Councilmember Lockaby You going to threaten to throw me out?

Mayor Curtis: Keep it up and you'll find out.

Councilmember Lockaby: I guess | will.

Mayor Curtis: Okay.

£
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Counciimember Lockaby: I'm keeping it up.

Mayor Curtis: [Gavels] Mr. Holmes will you please answer her question? Thank you.

Councilmember Lockaby: I know if you want to answer her question, | haven’t asked one.

Mayor Curtis: Can I get the police officer from the back to enter the front, please?

Officer: Need her out?

Mayor Curtis: [ need her out.

Officer: Councilmember Lockaby, will you come with me, please?

Mayor Curtis: We’ll take a five minute recess. [Gavels.]

Councilmember Lockaby leaves the council chamber at 7:30pm.

Brief recess until 7:33pm when meeting resumed.

Motion by Councilmember Gooch to withdraw original motion, 2™ by Councilmember Cummings.
Motion to withdraw passes by vote of Yes=6, No=0. Motion withdrawn,

Motion by Councilmember Graham with a 2™ by Councilmember Braswell to enter into agreement with
Seating Solutions and TRZ Management for Amphitheater Chairs. Motion passed with vote of Yes = 5,
No = 1. Councilmember Gooch voting No.

Motion by Councilmember Cummings with a 2" by Councilmember Graham to accept the Budget
Workshop Dates presented by City Administrator, David Dyrhaug. Motion passed with vote of Yes = 6
No = 0.

Motion by Councilmember Cummings with a 2" by Councilmember Graham to pass 1 Reading of
Ordinance, 2016-01, Timing of Taking Office. Motion passed with vote of Yes = 6, No =0.

Motion by Councilmember Hulehan with a 2"¢ by Councilmember Gooch to move the Council Rules of
Procedure item back to the next workshop session for further discussion. Motion passed with vote of
Yes =6, No=0.

Motion by Councilmember Gooch with a 2" by Councilmember Hulehan to change the Qualifications
for Serving on Boards and Commissions adding that you must be a registered voter. Motion by
Councilmember Gooch to withdraw the motion, 2™ by Councilmember Hulehan. Motion withdrawn.
Motion by Councilmember Graham with a 2™ by Councilmember Braswell to have (4) four
Orientation/Training sessions this year for council inviting MASC and ACOG to conduct the training.
Vote taken, Yes=2, No=4. Councilmembers Gooch, Hulehan, Cummings and Mayor Curtis voting No.
Motion failed.

EXECUTIVE SESSION

Motion by Councilmember Gooch with a 2™ by Councilmember Hulehan to go into Executive Session
for the receipt of legal advice on matters covered by the attorney-client privilege and pertaining to
contractual arrangements. Motion carried with vote Yes = 6, No = 0.

Motion by Councilmember Graham with a 2" by Councilmembers Cummings and Hulehan to return
from Executive Session — No action taken, no vote taken.

ADJOURNMENT

Motion by Councilmember Gooch with a 2™ by Councilmember Graham to adjourn. Motion carried
with vote of Yes =6, No = 0.
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CODE OF ORDINANCES
CITY OF

SIMPSONVILLE, SOUTH CAROLINA

Published by Order of the City Council

UPDATED November 24, 2015
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ARTICLE II. COUNCIL?
DIVISION 1. GENERALLY
Sec. 2-31. Powers.

Except as otherwise provided, all powers of the city and the determination of all
matters of policy shall be vested in the council, with each member, including the mayor,
having one vote.

(Code 1995, § 2-36)
State law reference — Similar provisions, S.C. Code 1976, § 5-11-30.
Sec. 2-32. Mayor pro tempore.

(a) The council shall, at the first meeting of the newly constituted council, after
any genera!l election for municipal council, elect one of its members as mayor pro
tempore for a term of two years.

(b) It shall be the duty of the mayor pro tempore to act as mayor during the
absence or disability of the mayor, or in the case of a vacancy in the office of mayor.
After an extended absence of six months, the mayor pro tempore’s salary shall be
adjusted to the current salary for the mayor for the remainder of the absence.

(Code 1995, § 2-37; Ord. No. 2015-03, 6-9-2015)
State law reference — Mayor pro tempore, S.C. Code 1976, § 5-7-190.
Sec. 2-33. Oath of mayor and council members.

The mayor and council members before entering upon the duties of their
respective offices shall take the following oath:

“I do solemnly swear (or affirm) that I am duly qualified, according to the
constitution of this state, to exercise the duties of the office to which I have been elected
and that [ will, to the best of my ability, discharge the duties thereof, and preserve, protect
and defend the Constitution of the state and the United States.

“As mayor (or councilmember) of the City of Simpsonville, I will equally, fairly,
and impartially, to the best of my ability, and skill, exercise the trust reposed in me, and
will use my best endeavor to preserve the peace and carry into effect according to law the
purpose for which [ have been elected. So help me God.”

(Code 1995, § 2-38)

State Law Reference: Article VI, Section 5, SC Constitution; Section 5-15-150.

" State law reference — Council form of government, S.C. Code 1976, § 5-11-10 et seq.
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Sec. 2-34. Duties of mayor and council.

(a) The council members shall strive to attend all regular and special meetings of
the city council and shall hold themselves at all times in readiness to perform any duty
entrusted to them by the city council. The council members shall perform the duties thus
imposed upon them with dispatch and to the best of their abilities. If a council member is
unable to attend a regular or special meeting of the city council, he or she shall notify the
city administrator.

(b) A mayor shall be elected from the city at large in the manner provided by law.
The mayor shall be recognized as the head of the city government for all ceremonial
purposes and by the governor for purposes of military law. He or she shall preside over
the meetings of the city council, but shall have no regular administrative duties. The
mayor shall provide the city council with information, guidance and leadership in matters
of policy determination.

(c¢) Council members may attend meetings of city boards and commissions but
shall not participate in board or commission discussions except by specific direction of
city council or when the meeting relates to their property.

(Ord. No. 2015-03, 6-9-2015)
Sec. 2-35. Qualifications of mayor and council members; proceedings to vacate offices.

(a) The mayor and council members shall be qualified electors of the city. Except
where authorized by law, neither the mayor nor any member of council shall hold any
other elected position in local, state or federal government or any other municipal office
or municipal employment. The mayor or any counciimember shall forfeit his office if he:

Q)] Lacks at any time during his term of office any qualification for the
office prescribed by city ordinance or the general law and
constitution of the state;

2 Violates any express prohibition of S.C. Code 1976, §§ 5-1-10
through 5-17-30;
3) Is convicted of a crime of moral turpitude.

(b) The council shall be the judge of the election and qualifications of its
members and of the grounds for forfeiture of office as provided in S.C. Code 1976, § 5-7-
210.

Sec. 2-36. Communication between the mayor and the city council.

The mayor shall relate to and communicate with the chair of council committees
and with the city council as a whole any and all problems, situations and conditions
which arise concerning any department or activity of the city. Except for the purpose of
inquiry, the members of the city council shall communicate only with the mayor and city
administrator in any and all matters concerning any department or activity of the city.

(Code 1995, § 2-40)
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Sec. 2-37. Emergency powers of mayor.

(a) A state of emergency shall be deemed to exist whenever, during times of great
public crisis, disaster, rioting, civil disturbance, catastrophe, or for any other reason,
municipal public safety authorities are unable to maintain public order or afford adequate
protection for lives, safety, health, welfare, or property.

(b) In the event of a state of emergency threatening or endangering the lives,
safety, health and welfare of the people within the city or threatening damage to or
destruction of property, the mayor is hereby authorized and empowered to issue a public
proclamation declaring to all persons the existence of a state of emergency, and in order
to more effectively protect the lives, safety and property of the city, to define and impose
a curfew applicable to all persons within the jurisdiction of the city.

(c) The mayor is hereby authorized and empowered to limit the application of the
curfew to any area specifically designated and described within the jurisdiction of the city
and to specific hours of the day or night; and to exempt from the curfew police officers,
firefighters, doctors, nurses, and others as may be essential to the preservation of public
order and immediately necessary to serve the needs of the people within the city.

(Code 1995, § 2-41)
Sec. 2-38. Compensation of mayor and council members.

(a) The annual salary of the mayor, the mayor pro tem, and the council members
shall be set from time to time in accordance with S.C. Code 1976, § 5-7-170.

(b) No ordinance increasing or decreasing the salary of council members and the
mayor shall become effective until the commencement date of the terms of two or more
members elected at the next general election following the adoption of the ordinance, at
which time it will become effective for all members, whether or not they were elected in
that election.

(c) The mayor and council members may also receive payment for actual
expenses incurred in the performance of their official duties.

(Code 1995, § 2-42; Ord. No. 2015-03, 06-09-2015)
Secs. 2-39 — 2-60. Reserved.
DIVISION 2. Meetings*
Sec. 2-61. Date and time.

(a) The council, after public notice, shall meet regularly at least once in every
month at such times and places as the council may prescribe by rule.

* State law reference — Council meetings, S.C. Code 1976, § 5-7-250.
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(b) Special meetings of council may be held on the call of the mayor or a majority
of the members. Notice of a special meeting shall be given immediately to all available
members and the news media by the city clerk.

(c) All regular and special meetings of the council shall be open to the public.
(Code 1995, § 2-66; Ord. No. 2015-03, 06-09-2015)
Sec. 2-62. Executive sessions.

(a) The council may hold executive sessions as permitted by the state freedom of
information act and this Code at such times and in such places as may be deemed
necessary and in the public interest by a favorable vote of the council.

(b) Any formal action taken in executive session shall thereafter be ratified in
public session prior to such action becoming effective. As used in this section, formal
action means a recorded vote committing the council to a specific course of action.

(Code 1995, § 2-67)
State law reference —Executive sessions of a public body, S.C. Code 1976, § 30-4-70.
Sec. 2-63. Quorum and rules of order.

A majority of the council members serving shall constitute a quorum for the
conduct of business at any meeting. The mayor or mayor pro tempore shall preside,
except that in the absence of both, the members present shall elect a presiding member.
Except as otherwise required by state law or ordinance, all proceedings of council shall
be governed by the latest edition of “Robert’s Rules.of Order, Newly Revised,” and the
city attorney shall act as parliamentarian.

(Code 1995, § 2-68)

State law reference — Rules and procedures for council meetings, S.C. Code 1976, § 5-7-
250(b).

Sec. 2-64. Voting requirements.

(a) All actions of the council shall be by majority vote of the members present at
a public meeting, unless a different majority is required by state law or by ordinance.

(b) Every member of council present shall vote on every question except when
required to refrain from voting by state law, subject to exceptions as set out in S.C. Code
1976, § 5-7-130.

(c) The vote on every question shall be by voice vote or ballot, unless a roll call
vote on a question shall be called for by any member of council. The vote of each
member voting on the question shall be recorded in the minutes by the city clerk. Where
the vote of an individual council member is not audible to the city clerk during a voice
vote, and the member has made no indication that he or she is refraining from the vote,
the minutes will reflect that the member voted in the affirmative.
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(d) No member of council may leave the council chamber while in public session
without permission of the presiding officer.

(Code 1995, § 2-69; Ord. No. 1999-01, § 1, 1-26-1999; Ord. No. 2015-03, 06-09-2015)
Sec. 2-65. Minutes.

The clerk shall keep the minutes of all public meetings of council which shall be a
matter of permanent public record. At each council meeting the minutes of the previous
meeting shall be presented for approval. Minutes shall not be considered the official
record of a meeting until approved by council. Any member of the council desiring to
express a position on a matter voted upon by council in the minutes may do so by
presenting the position in writing to the council not later than the next meeting at which
votes may be taken.

(Code 1995, § 2-69)

Sec. 2-66. Appearance of citizens.

(a) Any citizen of the municipality or others who have standing in the:

municipality, such as business owners, shall be entitles to an appearance before council at
any regular meetings concerning any municipal matter, with the exception of personnel
matters. At least 10 minutes prior to the commencement of a city council meeting, such
persons wishing to appear before council must place his or her name, address, and topic
to be addressed on the public comments sign-up list maintained by the city clerk.

(b) Comments to the council shall be limited to three minutes, unless the city
council authorizes one extension of three minutes. All remarks made by the speaker shall
be addressed to council as a whole and not to any individual member of council. No
profanity or personal attacks will be allowed; the speaker will forfeit their remaining time
as a result of either. No person shall be permitted to enter into any discussion without the
permission of the presiding officer. The purpose of addressing council is to allow council
members to hear the opinions of the citizens and is not intended to afford the opportunity
to engage in a debate or dialogue. Therefore, no reply or rebuttal by council members is
required.

(Ord. No. 2015-03, 06-09-2015)
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Sec. 2-67. Rules of decorum.

While any meeting of city council is in session, the following rules of decorum
shall be observed.

(a) Any person who speaks at a city council meeting shall conduct himself or
herself in a manner appropriate to the decorum of the meeting and shall not use any
profane, abusive or obscene language nor any fighting works or otherwise engage in
disorderly conduct. Any person who makes such remarks or otherwise engages in
disorderly conduct which disrupts or otherwise impedes the orderly conduct of a city
council meeting shall, at the discretion of the presiding officer, be barred from further
audience before city council during that meeting and may be removed from the building.

(b) Any law enforcement officer who is serving as sergeant-at-arms of city
council shall carry out all orders and instructions given by the presiding officer for the
purpose of maintaining order and decorum at the city council meeting. Upon instruction
of the presiding officer, it shall be the duty of such law enforcement officer to remove
from the city council meeting any person who is disturbing the proceedings of the city
council.

(Ord. No. 2015-03, 06-09-2015)
Sec. 2-68. Agenda.

Matters to be considered by the council at a Tuesday council meeting shall be
received in the city clerk’s office by noon the preceding Wednesday before a scheduled
Tuesday council meeting. The mayor shall set the order of business of items on the
agenda. The city clerk will have the agenda ready for council, public and media review
by 5:00 p.m. the preceding Friday before a Tuesday council meeting. Matters not on the
agenda may be considered upon request of a member only by majority vote.

(Code 1995, § 2-72; Ord. No. 2015-03, 06-09-2015)
Sec. 2-69. City administrator to attend.

The city administrator shall attend all meetings of the council unless excused by
the council. He shall keep the council advised of the status of matters pending for council
consideration, make recommendations and present ordinances and resolutions for council
action, participate in the discussion of any matter involving the welfare of the city, and
present items on the council agenda. ‘

(Ord. No. 2015-03, 06-09-2015)
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Sec. 2-70. City attorney to attend.

The city attorney shall attend all meetings of the council unless excused by the
council. He shall act as parliamentarian, propose ordinances and resolutions, review all
ordinances, resolutions and documents presented to council and give opinions upon
questions of procedure, form and law to any member of council and the city
administrator.

(Code 1995, § 2-73; Ord. No. 2015-03, 06-09-2015)
Sec. 2-71. City Clerk to attend.

The city clerk shall be ex officio clerk of the city council. The clerk shall give
notices of meetings, post the agenda, attend regular and special meetings, record the votes
of the council, keep minutes of council meetings and perform other duties as may be
assigned by the council or the city administrator.

(Code 1995, § 2-74)
Sec. 2-72. Committee of the Whole.

(a) Purpose and Meeting Time.

€)) The City Council shall meet as a Committee of the Whole on the
fourth Tuesday of the month beginning at 6:30 PM except during
the months of November and December when a meeting of the
Committee of the Whole will normally not occur unless called by
the Mayor or a majority of council. The Committee of the Whole
shall receive information concerning issues that are anticipated to
come before Council. The purpose of the meeting is to provide a
forum for a thorough and detailed discussion and consideration of
prospective or current council agenda items.

2 Meetings of the Committee of the Whole will be conducted in
accordance with the Council’s rules of procedure, including
Robert’s Rules of Order. However, the presiding officer may allow
procedures that would have the purpose of receiving beneficial
information and facilitating healthy discussion.

(b) Operation.
Q) The Mayor shall chair the Committee of the Whole meeting.

@) Public notice shall be given for all meetings as prescribed by law and
agendas will be posted on the City’s website.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE CASE NO. 2018-CP-23-00731
Sylvia Lockaby,

Plaintiff,
VSs.

AMENDED SUMMONS

City of Simpsonville, Janice Curtis, and (JURY TRIAL DEMANDED)
Adam Randolph,

Defendants.

TO THE DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,
a copy of which is herewith served upon you, and to serve a copy of your answer to the said
Complaint upon the subscriber, at his office, P. O. Box 50143, Columbia, South Carolina 29250,
within thirty (30) days after the service hereof, exclusive of the day of such service; and if you fail
to answer the Complaint in the time aforesaid, a judgment by default will be rendered against you

for the relief demanded in the Complaint.

Respectfully submitted,

/s/ Taylor Smith /s/ M. Brooks Derrick

Taylor M. Smith IV (S.C. Bar No. 101584) M. Brooks Derrick (S.C. Bar No. 76330)
Andrew S. Radeker (S.C. Bar No. 73743) LAW OFFICE OF

HARRISON, RADEKER & SMITH, P.A. M. BROOKS DERRICK, LLC

Post Office Box 50143 224 N.E. Main Street

Columbia, South Carolina 29250 Simpsonville, South Carolina 29681
(803) 779-2211 (864) 757-0757

(803) 779-6700 (facsimile) brooks@derricklawoffice.com (email)
taylor@harrisonfirm.com (email) ATTORNEY FOR PLAINTIFF
drew(@harrisonfirm.com (email)

ATTORNEYS FOR PLAINTIFF

Columbia, South Carolina
May 24, 2018
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE CASE NO. 2018-CP-23-00731
Sylvia Lockaby,

Plaintiff,

AMENDED COMPLAINT

Vs. (JURY TRIAL DEMANDED)
City of Simpsonville, Janice Curtis, and
Adam Randolph,

Defendants.

The Plaintiff, complaining of the Defendants herein, alleges as follows:

1. The Plaintiff, Sylvia Lockaby (hereinafter “Plaintiff”), is a citizen and resident of the
County of Greenville, State of South Carolina.

2. Defendant City of Simpsonville (hereinafter “Defendant Simpsonville™) is a municipal
corporation the operates the City of Simpsonville, South Carolina, which is in Greenville County.

3. Defendant Janice Curtis (hereinafter “Mayor Curtis”) is a citizen and resident of the
County of Greenville, State of South Carolina.

4. Defendant Adam Randolph (hereinafter “Defendant Randolph”) is a citizen and
resident of the County of Greenville, State of South Carolina, and for all material purposes to this
action, i1s an employee of Defendant Simpsonville, who works for the Simpsonville Police
Department, a department of Defendant Simpsonville.

5. This court has subject matter jurisdiction of this action and personal jurisdiction over
the parties hereto.

6. The acts and omissions of the Defendants subject of this action occurred in Greenville

County.
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7. This action is brought pursuant to the South Carolina Tort Claims Act, pursuant to 42
U.S.C. § 1983, et seq., and pursuant to all other applicable law.

8. In February 2016, Mayor Curtis and Plaintiff served as elected officials on the
Simpsonville City Council. Mayor Curtis served as the Defendant City of Simpsonville’s mayor
and Defendant Randolph served as a police officer for Defendant Simpsonville.

9. At all times material to this action, Defendant Simpsonville had not enacted any
restrictions on the conduct or speech of City Council members at meetings that was content neutral,
was narrowly tailored to serve a governmental interest, and left open ample alternative means of
expression.

10. At all times 