
From: Brian Edwards
To: Court Of Appeals Filings
Cc: Stephanie Burton; Emily Godwin; smasel@newbylaw.com; fnewby@newbylaw.com
Subject: Alison Meyers v. Shiram Hospitality, Appellate Case #2020-000557
Date: Monday, September 28, 2020 4:42:13 PM
Attachments: image001.png

image002.png
09.28.20 ltr to Kitchings re Appellant"s Final Brief; Reply Brief; & Record on Appeal (cc).pdf
09.28.20 Appellant"s Final Brief (Final).pdf
09.28.20 Certificate of Counsel for Final Brief (Final).pdf
09.28.20 Final Reply Brief (Final).pdf
09.28.20 Certificate of Counsel for Final Reply Brief (Final).pdf
09.08.20 Record on Appeal.pdf
09.28.20 Proof of Service-Appellant"s Final Reply Brief (Final).pdf

Dear Ms. Kitchings:
 
Enclosed for filing are the following in the above-referenced appeal:
 

1.      Final Brief of Appellant;
2.      Certificate of Counsel for Final Brief;
3.      Final Reply Brief of Appellant;
4.      Certificate of Counsel for Final Reply Brief;
5.      Record on Appeal (with certification of counsel included); and
6.      Proof of Service. 

 
By copy of this email, a copy of the same is being served on Respondent’s counsel.
 
Thank you,
Brian
 
Brian Edwards
Legal Project Manager
 
Gibbes Burton, LLC
 
 
 
308 East St. John Street
Spartanburg, South Carolina 29302
Main:   864.327.5000
Direct: 864.327.1729
Fax:     864.342.6884
 
Visit us on the web at:  www.gibbesburton.com.

 
CONFIDENTIAL & PRIVILEGED COMMUNICATION.  Unless otherwise indicated, the information contained in this message is
attorney-client privileged and confidential information/work product. The communication is intended for the use of the individual or
entity named above. If the reader of this transmission is not the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this communication in error or are not sure
whether it is privileged, please immediately notify us by return e-mail and destroy any copies, electronic, paper or otherwise, which you
may have of this communication.
 

mailto:bedwards@gibbesburton.com
mailto:ctappfilings@sccourts.org
mailto:sburton@gibbesburton.com
mailto:egodwin@gibbesburton.com
mailto:smasel@newbylaw.com
mailto:fnewby@newbylaw.com
https://urldefense.com/v3/__http://www.gibbesburton.com/__;!!JHVHxrUang!FlsZ-JNa1kdl53UuHXbYt3EGwV1BWcywWvPM6P-0Qj2N9HHSxgMis6fmXsopF5MQPFEL$
https://urldefense.com/v3/__https://www.facebook.com/gibbesburton__;!!JHVHxrUang!FlsZ-JNa1kdl53UuHXbYt3EGwV1BWcywWvPM6P-0Qj2N9HHSxgMis6fmXsopF3F-TPx8$
https://urldefense.com/v3/__https://plus.google.com/105256826479939890576/about__;!!JHVHxrUang!FlsZ-JNa1kdl53UuHXbYt3EGwV1BWcywWvPM6P-0Qj2N9HHSxgMis6fmXsopF1GiJOcX$
https://urldefense.com/v3/__https://www.linkedin.com/company/gibbes-burton-llc__;!!JHVHxrUang!FlsZ-JNa1kdl53UuHXbYt3EGwV1BWcywWvPM6P-0Qj2N9HHSxgMis6fmXsopF_835DX4$
https://urldefense.com/v3/__http://www.columnandbeam.com/__;!!JHVHxrUang!FlsZ-JNa1kdl53UuHXbYt3EGwV1BWcywWvPM6P-0Qj2N9HHSxgMis6fmXsopF5k3Ug-d$
https://urldefense.com/v3/__https://twitter.com/gibbesburton__;!!JHVHxrUang!FlsZ-JNa1kdl53UuHXbYt3EGwV1BWcywWvPM6P-0Qj2N9HHSxgMis6fmXsopF7c0eovn$

0t
‘8b"2000-2020
R

20 yoars of legel service




g6 2000-2020

O, T yearsotieq service






308 East Saint John Street 
Spartanburg, South Carolina 29302 


Telephone 864.327.5000  ● Facsimile 864.342.6884 
www.gibbesburton.com 


Stephanie H. Burton 
sburton@gibbesburton.com 


 
 
 
 


September 28, 2020 
By Email 


 
The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
P.O. Box 11629 
Columbia, SC  29211 
ctappfilings@sccourts.org 
 
Re:     Alison Meyers v. Shiram Hospitality, LLC 
 C.A. No.: 2019-CP-26-05254 
 Appellate Case No.: 2020-000557 
  
Dear Ms. Kitchings: 
 
 We are enclosing for filing copies of the following: 
 


1. Final Brief of Appellant; 
2. Certificate of Counsel for Final Brief; 
3. Final Reply Brief of Appellant; 
4. Certificate of Counsel for Final Reply Brief; 
5. Record on Appeal (with certification of counsel included); and 
6. Proof of Service.   


 
By copy of this letter, we are serving copies of these documents by email, pursuant to the May 29, 
2020 Order RE: Operation of the Appellate Courts During the Coronavirus Emergency, on counsel 
for Respondent Shiram Hospitality, LLC. 
 


With kind regards, 
 
 Yours very truly, 
 
 GIBBES BURTON, LLC 
 
 
  
 Stephanie H. Burton 
SHB/bre 
Enclosures 
cc: Mr. Fred B. Newby, Sr. (w/enclosures)(by email) 
 Mr. C. Scott Masel (w/enclosures)(by email) 








THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


________ 
 


APPEAL FROM HORRY COUNTY 
In the Court of Common Pleas 


 
Larry B. Hyman, Jr., Circuit Court Judge 


_________  
 


Case No. 2020-000557 
_________ 


 
Alison Meyers , ……….………………………………Appellant, 


  
v. 


  
Shiram Hospitality, LLC, ………….………..………Respondent. 


_________ 
 


FINAL BRIEF OF APPELLANT 
_________ 


 
 
 
 
 
 
 
 
Stephanie H. Burton (#13089) 
Gibbes Burton, LLC 
308 East St. John St. 
Spartanburg, SC 29302 
subrton@gibbesburton.com 
Telephone:  (864) 327-5000 
Facsimile: 864-342-6884 
 
Attorneys for Appellant 


 







i 


TABLE OF CONTENTS 


Pages 


TABLE OF AUTHORITIES ……………………………………………….…………………....  ii 


STATEMENT OF ISSUES ON APPEAL ………………………………….…………………....  1 


STATEMENT OF THE CASE …………………………………………….…………………….. 1 


STANDARD OF REVIEW …………………………………………………………………….... 1 


STATEMENT OF FACTS ………………………………………………………………………. 2 


ARGUMENT ……………………………………………………………………………………. 4 


I. The Lower Court erred in denying Plaintiff’s Motion for Entry of Foreign  
Judgment by entering an order that incorporated erroneous facts and  
inapplicable case law ……………………………………………………………..  4 
 
A. The Lower Court erred in determining that Haricharan "Mike" Mishra  


was not an agent of Shiram Hospitality, LLC able to receive service ………. 5 
 


B. The Lower Court erred in finding that personal jurisdiction could not 
be exercised over Respondent even if service was properly effectuated ....... 13 


 
a. The Lower Court relied upon erroneous facts in its Order ……………… 13 


 
b. The Lower Court applied inapposite case law to the erroneous facts…... 15 


 
i. Personal jurisdiction exists due to a contract  


substantially connected to Illinois …………………………….. 19 
 


ii. Personal jurisdiction exists due to Respondent's tortious  
acts having been committed in Illinois ………………………... 20 


 
iii. Personal jurisdiction exists due to the transaction of  


business within Illinois ……………………………………….. 20 
 


CONCLUSION ………………………………………………………………………………… 25 


 


 


 


 







ii 


TABLE OF AUTHORITIES 
 


CASES 
 


Acosta v. Ashley's Quality Care, Inc., 
No. 16 C 5393, 2018 WL 1621021 (N.D. Ill. Apr. 4, 2018) .......................................... 6, 8 


 
Bober v. Kovitz, Shifrin, Nesbit, 


No. 03 C 9393, 2005 WL 2271861 (N.D. Ill. Sept. 4, 2005) ............................................. 7 
 
Burger King Corp. v. Rudzewicz, 


471 U.S. 462 (1985) ......................................................................................................... 17 
 
Charles Austin, Ltd. v. A-1 Food Servs., Inc., 


2014 IL App (1st) 132384, 23 N.E.3d 534 (Ill. App. Ct. 2014) .................................... 6, 8 
 
Colleton Cty. Taxpayers Ass. v. Sch. Dist. of Colleton Cty., 


371 S.C. 224, 638 S.E.2d 685 (2006) .............................................................................. 11 
 
Cook Assocs., Inc. v. Lexington United Corp., 


86 Ill. App. 3d 909,407 N.E.2d 944 (Ill. App. Ct. 1980) ................................................. 24 
 
Cook Assocs., Inc. v. Lexington United Corp., 


87 Ill.2d 190,429 N.E.2d 847 (Ill. 1981) ......................................................................... 24 
 
Davis v. Dresback, 


81 Ill. 393 (Ill. 1876) ........................................................................................................ 10 
 
Estate of lsringhausen ex rel. Isringhausen v. Prime Contractors and Assocs., Inc., 


378 Ill. App. 3d 1059, 883 N.E.2d 594 (Ill. App. Ct. 2008) …………………..... 19, 21, 22 
 
Finnegan v. Les Pourvoiries Fortier, Inc., 


205 Ill. App. 3d 17, 562 N.E.2d 989 (Ill. App. Ct. 1990) .................................................. 8 
 
Freund Equip., Inc. v. Fox, 


301 Ill. App. 3d 163, 703 N.E.2d 542 (Ill. App. Ct. 1998) ………………………….  7, 10 
 
Goodyear Dunlop Tires Operations, S.A. v. Brown, 


564 U.S. 915 (2011) ......................................................................................................... 15 
 
Hickey v. Union Nat'l Bank & Trust Co., 


190 Ill. App. 3d 186, 547 N.E.2d 4 (Ill. App. Ct. 1989) .................................................... 8 
 
Hosp. Mgmt. Assocs., Inc. v. Shell Oil Co., 


356 S.C. 644, 591 S.E.2d 611 (2004) ................................................................................ 4 
 







iii 


Huck v. N. Ind. Pub. Serv. Co., 
117 Ill. App. 3d 837, 453 N.E.2d 1365 (Ill. App. Ct. 1983) ............................................ 23 


 
In re Marriage of DiFiglio, 


2016 IL App (3d) 160037 (Ill. App. Ct. 2016) ................................................................ 18 
 
In re Subpoena to Huawei Techs. Co., Ltd., 


720 F. Supp. 2d 969 (N.D. Ill. 2010) ................................................................................. 7 
 
Int'l Shoe Co. v. Washington, 


326 U.S. 310 (1945) ......................................................................................................... 16 
 
Isaacs v. Shoreland Hotel, 


40 Ill. App. 2d 108, 188 N.E.2d 776 (Ill. App. Ct. 1963) .................................................. 6 
 
Island Terrace Apartments v. Keystone Serv. Co., 


35 Ill. App. 3d 95, 341 N.E.2d 41 (Ill. App. Ct. 1975) .................................................. 6, 8 
 
Kalata v. Healy, 


312 Ill. App. 3d 761, 728 N.E.2d 648 (Ill. App. Ct. 2000) ............................ 18, 19, 20, 21 
 
Law Firm of Paul L. Erickson, P.A. v. Boykin, 


383 S.C. 497, 681 S.E.2d 575 (2009) ................................................................................ 5 
 
Loggans v. Jewish Comm. Ctr. of Milwaukee, 


113 Ill. App. 3d 549,447 N.E.2d 919 (Ill. App. Ct. 1983) ............................................... 24 
 
Mandalay Assocs. Ltd. P'ship v. Hoffinan, 


141 Ill. App. 3d 891, 491 N.E.2d 39 (Ill. App. Ct. 1986) ................................................ 20 
 
McNally v. Morrison, 


408 Ill. App. 3d 248, 951 N.E.2d 183 (Ill. App. Ct. 2011) .............................................. 18 
 
Minorplanet Sys. USA Ltd. v. Am. Aire, Inc., 


368 S.C. 146, 628 S.E.2d 43 (2006) .................................................................................. 1 
 
Paul v. Ware, 


258 Ill. App. 3d 614, 630 N.E.2d 955 (Ill. App. Ct. 1994) .......................................... 6, 10 
 
Pitts v. Fink, 


389 S.C. 156, 698 S.E.2d 626 (Ct. App. 2010) ............................................................ 5, 13 
 
Radosta v. Devil's Heard Ski Lodge, 


172 Ill. App. 3d 289, 526 N.E.2d 561 (Ill. App. Ct. 1988) ................................................ 9 
 


 







iv 


Russell v. SNFA, 
408 Ill. App. 3d 827, 946 N.E.2d 1076 (Ill. App. Ct. 2011) ............................................ 13 


 
Russell v. SNFA, 


2013 IL 113909 (Ill. 2013) ............................................................................................... 17 
 
Sec. Credit Leasing. Inc. v. Abed N. Armaly, 


339 S.C. 533, 529 S.E.2d 283 (Ct. App. 2000) .................................................................. 5 
 
Stein v. Rio Parismina Lodge, 


296 Ill. App. 3d 520,6 95 N.E.2d 518 (Ill. App. Ct. 1998) ................................................ 8 
 
Stephens v. N. Ind. Pub. Serv. Co., 


87 Ill. App. 3d 961, 409 N .E.2d 423 (Ill. App. Ct. 1980) ............................................... 23 
 
Stitch-Tec Co., Inc. v. Royal Banks of Missouri, 


303 Ill. App. 3d 293, 707 N.E.2d 271 (Ill. App. Ct. 1999) ........................................ 13, 21 
 
Townes Assocs., Ltd. v. City of Greenville, 


266 S.C. 81, 221 S.E.2d 773 (1976) .................................................................................. 1 
 
Walrus Mfg. Co. v. New Amsterdam Cas. Co., 


184 F. Supp. 214 (S.D. Ill. May 24, 1960) ...................................................................... 16 
 
Wiles v. Morita Iron Works Co., 


125 Ill.2d 144, 530 N.E.2d 1382 (Ill. 1988) ............................................................... 16, 17 
 
World-Wide Volkswagen Corp. v. Woodson, 


444 U.S. 286 (1980) ......................................................................................................... 17 
 


STATUTES 


U.S. Const. art. IV, § 1 ................................................................................................................... 4 


S.C. Code Ann. § 15-35-940(A) ..................................................................................................... 5 


S.C. Code Ann. § 33-44-108(b) ................................................................................................... 23 


735 Ill. Comp. Stat. 5/2-204 ....................................................................................................... 5, 9 


735 Ill. Comp. Stat. 5/2-208(a)(b) ................................................................................................. 6 


735 Ill. Comp. Stat. 5/2-209(a)(1) …………………………………………………………….... 16 


735 Ill. Comp. Stat. 5/2-209(a)(2) …………………………………………………………….... 16 







v 


735 Ill. Comp. Stat. 5/2-209(a)(7) …………………………………………………………….... 16 


735 Ill. Comp. Stat. 5/2-209(d) ...................................................................................................... 6 


735 Ill. Comp. Stat. 5/2-209(f) ..................................................................................................... 16 


735 Ill. Comp. Stat. 5/2-209(g) ....................................................................................................... 6 







1 
 


STATEMENT OF ISSUES ON APPEAL 
 


I. Did the Lower Court err in denying the Motion for Entry of Foreign Judgment? 
 


II. Did the Lower Court err in finding that Haricharan “Mike” Mishra was not Respondent’s 
agent and subsequently holding that service of process was improper? 
 


III. Did the Lower Court err in citing unsupported facts and inapplicable Illinois case law in its 
order? 
 


IV. Did the Lower Court err in its dicta that the Illinois default judgment should not be afforded 
full faith and credit even if service was proper? 
 


STATEMENT OF THE CASE 


 On August 15, 2019, Appellant filed her Notice of Intent to Domesticate Foreign Judgment. 


Respondent appeared and argued that the judgment should not be enforced because it was not 


properly served and that the Illinois court did not have personal jurisdiction in the underlying case. 


On December 4, 2019, a hearing was held before Judge Larry B. Hyman, Jr. without any witnesses. 


On February 18, 2020, the Lower Court denied domestication ruling that the Illinois default 


judgment should not be afforded full faith and credit and is null and void pursuant to South 


Carolina’s Uniform Enforcement of Foreign Judgments Act. Notice of the Order Denying 


Plaintiff’s Motion for Entry of Foreign Judgment (“Order”) was given to the parties on February 


24, 2020. Notice of Appeal was served on March 25, 2020. The amount involved in the appeal is 


$34,571.77, plus continuing interest at a rate of 9% per annum.  


STANDARD OF REVIEW 


“An action to enforce a foreign judgment is an action at law.” Minorplanet Sys. USA Ltd. 


v. Am. Aire, Inc., 368 S.C. 146, 149, 628 S.E.2d 43, 44 (2006). In an action at law, tried by a judge 


without a jury, we accept the findings of the trial court if there is any evidence to support the 


findings. Townes Assocs., Ltd. v. City of Greenville, 266 S.C. 81, 86, 221 S.E.2d 773, 775 (1976). 
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STATEMENT OF FACTS 


Respondent Shiram Hospitality, LLC does business as a La Quinta hotel located in North 


Myrtle Beach, South Carolina. (R. p. 15, ¶ 3.) On or about November 13, 2011, Appellant Alison 


Meyers was at her home in Glenview, Illinois, when she received a call from an employee of the 


La Quinta named “Cynthia”. (R. p. 16, ¶ 8.) Cynthia told Appellant that her friend was checking 


in to the La Quinta. (R. p. 16, ¶ 9.) Appellant had previously offer to pay for the friend’s hotel 


room while the friend and her husband completed their move from Illinois to South Carolina. (R. 


p. 16, ¶ 9.) Cynthia asked Appellant for her credit card information, which Appellant gave to 


Cynthia. (R. p. 16, ¶ 10.) Appellant explicitly told Cynthia that she was only giving permission for 


her credit card to be charged for renting one room for two nights. (R. p. 16, ¶ 11.)   


On November 13, 2011, La Quinta charged Appellant’s credit card $255.06 for the two 


nights. (R. p. 16, ¶ 12.)  On November 15, 2011, La Quinta charged Appellant’s card $58.24 in 


spite of explicit instructions to the contrary. (R. p. 17, ¶ 14.) From November 15, 2011 to January 


5, 2012, Appellant’s credit card continued to be charged almost daily (and in some cases twice 


daily) in amounts ranging from $47.39 to $58.24. (R. p. 17, ¶¶ 15, 18; R. p. 18, ¶ 20.) On or about 


January 5, 2012, Appellant contacted the Glenview Police Department in Glenview, Illinois and, 


after an officer contacted the La Quinta, Respondent finally stopped charging Appellant’s card. 


(R. p. 18., ¶ 21.) La Quinta charged Appellant’s card beyond the authorized two-night stay for a 


total of $3,120.74. (R. p. 18, ¶ 23.) On June 19, 2014, Appellant, through her counsel, made a 


demand for repayment of the unauthorized charges upon the Respondent via a certified letter, 


return receipt requested, which was received on or about June 20, 2014. (R. p. 18, ¶ 26.) No 


response to the letter was received prior to filing suit. (R. p. 18, ¶ 26.) 
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On November 5, 2014, Appellant filed her complaint in the Circuit Court of Cook County, 


Illinois. (R. p. 14.) On February 16, 2015 at 3:30 p.m., Horry County Deputy Sheriff Miramanee 


Cox (“Cox”) served Respondent by leaving the Summons and Verified Complaint with Mike 


Mishra a/k/a Haricharan Mishra. (R. p. 29.) Notably, Mike died in 2018. (R. p. 40, ¶ 3(d); R. p. 


84, ¶ 9.) On March 8, 2016, a default judgment was entered against La Quinta Holdings, Inc., 


Respondent, and Haricharan in the aggregate amount of $34,571.77.1 (R. p. 35.) On April 23, 2019, 


an order was entered nunc pro tunc to correct the scrivener’s error misspelling Haricharan’s name 


as Harichan. (R. pp. 36-37.) 


On August 15, 2019, the Notice of Intent to Domesticate Foreign Judgment was filed in 


this case. (R. p. 30.) On August 29, 2019, Sanjay H. Mishra (“Sanjay”), Respondent’s registered 


agent, was served in Raleigh, North Carolina. (R. p. 38.) On October 2, 2019, Respondent appeared 


and filed its Notice of Defense, and Response to Notice to Domesticate Foreign Judgment. (R. pp. 


39-41.) On October 16, 2019, Appellant filed her Notice of Motion and Motion for Entry of 


Foreign Judgment. (R. p. 69.) On November 27, 2019, Appellant filed a Memorandum in Support 


of Plaintiff’s Notice of Intent to Domesticate a Foreign Judgment. (R. pp. 70-75.) On November 


29, 2019, Respondent filed its Memorandum in Opposition [sic] Plaintiff’s Motion for Entry of 


Foreign Judgment. (R. pp. 76-82.) On December 2, 2019, Respondent filed the Affidavit of Sanjay 


Mishra. (R. pp. 83-84.) On December 4, 2019, a hearing was held by Judge Larry B. Hyman, Jr. 


and the matter was taken under consideration. (R. pp. 42-68; R. pp. 3-6.)  


                                                 
1 $3,120.74 for compensatory damages, $24,500.00 for punitive damages, and $6,951.03 for 
attorney’s fees and costs. 
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On February 18, 2020, the Lower Court issued an Order Denying Plaintiff’s Motion for 


Entry of Foreign Judgment that was filed on February 24, 2020. (R. pp. 6-13.) On March 25, 2020, 


Notice of Appeal was served.  


ARGUMENT 


This case unfortunately proves true the saying, “No good deed goes unpunished.” Sadly 


for Appellant, her good-hearted gesture to help a friend in need was taken advantage of by an 


unscrupulous LaQuinta hotel operator in Myrtle Beach. Likely counting on the probability that no 


one would sue over $3,000.00 of fraudulent charges, Respondent attempted to defraud Appellant 


and run up her credit card beyond the two nights she authorized. Respondent succeeded in avoiding 


liability for its fraud through a mix of inaccurate facts and inapplicable law provided to the trial 


court in its proposed draft order. With even the mildest scrutiny, however, the true facts – coupled 


with correct case law – clearly provide a solid basis for both proper service upon Haricharan 


“Mike” Mishra as Respondent’s agent as well as personal jurisdiction over Respondent for its 


intentional directed contact with an Illinois resident. The trial court’s order should be reversed and 


entry of the Foreign Judgment directed. 


I. The Lower Court erred in denying Plaintiff’s Motion for Entry of Foreign 
Judgment by entering an order that incorporated erroneous facts and 
inapplicable case law. 


 
Under Article IV, Section 1 of the United States Constitution, “Full Faith and Credit shall 


be given in each state to the public acts, records, and judicial proceedings of every other State.” 


U.S. Const. art. IV, § 1. Every state is required to give to a judgment at least the res judicata effect 


which the judgment would be accorded in the state where rendered. Hosp. Mgmt. Assocs., Inc. v. 


Shell Oil Co., 356 S.C. 644, 653, 591 S.E.2d 611, 616 (2004). “The judgment debtor may file a 


motion for relief from, or notice of defense to, the foreign judgment on the grounds that the foreign 
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judgment has been appealed from, that enforcement has been stayed by the court which rendered 


it, or on any other ground for which relief from a judgment of this State is allowed.” S.C. Code 


Ann. § 15-35-940(A). “A judgment presumes jurisdiction over the subject matter and over the 


persons. . . [and] ‘[i]f it appears on its face to be a record of a court of general jurisdiction, such 


jurisdiction over the cause and the parties is to be presumed unless disproved by extrinsic evidence, 


or by the record itself.” Sec. Credit Leasing, Inc. v. Abed N. Armaly, 339 S.C. 533, 541, 529 


S.E.2d 283 (Ct. App. 2000). It is clear, that the burden of opposing enforcement of the Illinois 


judgment in this case is upon Respondent; “[T]he burden of undermining the decree of a sister 


state ‘rests heavily on the assailant’…” Law Firm of Paul L. Erickson, P.A. v. Boykin, 383 S.C. 


497, 504, 681 S.E.2d 575 (S.C. 2009) (emphasis added).  


In considering whether the judgment of its sister state should be enforced in this case, this 


Court must consider Illinois law. “When determining the validity and effect of a foreign judgment 


based on lack of personal jurisdiction, courts look to the law of the state that rendered the 


judgment.” Pitts v. Fink, 389 S.C. 156, 163, 698 S.E.2d 626, 629 (Ct. App. 2010). Examination of 


Illinois law unequivocally demonstrates that the Illinois judgment is enforceable.  


A. The Lower Court erred in determining that Haricharan “Mike” Mishra was not 
an agent of Shiram Hospitality, LLC  
 


It is uncontroverted that Mike was served by Deputy Sheriff Cox with the Summons and 


Verified Complaint for Respondent in the underlying Illinois matter. (R. p. 30.) Pursuant to Illinois 


law, Mike is a proper agent of Respondent for service and, as a result, Respondent was properly 


served.  


A private corporation “may be served (1) by leaving a copy of the process with its 


registered agent or any officer or agent of the corporation found anywhere in the State; or (2) in 


any other manner now or hereafter permitted by law.” 735 ILCS 5/2-204 (emphases added). 
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Illinois law further states that “(a) Personal service of summons may be made upon any party 


outside the State . . . (b) The service of summons shall be made in like manner as service within 


this State.” 735 ILCS 5/2-208(a)(b) (emphases added).  


The long arm statute of Illinois prescribes that “[s]ervice of process upon any person who 


is subject to the jurisdiction of the courts of this State, as provided in this Section, may be made 


by personally serving the summons upon the defendant outside this State, as provided in this Act, 


with the same force and effect as though summons had been personally served within this State.” 


735 ILCS 5/2-209(d). The statute further provides that “Nothing herein contained limits or affects 


the right to serve any process in any other manner now or hereafter provided by law.” 735 ILCS 


5/2-209(g).  


In Illinois, Deputy Sheriff Cox’s return is prima facie proof of service. Isaacs v. Shoreland 


Hotel, 40 Ill. App.2d 108, 110-1, 188 N.E.2d 776, 778 (Ill. App. Ct. 1963). “Where the agency of 


the person named on the return is disputed, the defendant has the burden of proving that the 


individual served was not a proper person to receive service.” Acosta v. Ashley’s Quality Care, 


Inc., No. 16 C 5393, 2018 WL 1621021, ¶ 2, (N.D. Ill. 2018) (emphasis added), citing to Island 


Terrace Apartments v. Keystone Serv. Co., 35 Ill. App. 3d 95, 98, 341 N.E.2d 41, 44 (Ill. App. Ct. 


1975).  


The burden upon Respondent is high; “To attack a default judgment for lack of personal 


jurisdiction, the challenging party must produce evidence impeaching the return of service by clear 


and convincing evidence.” Charles Austin, Ltd. v. A-1 Food Services, Inc., 2014 IL App (1st) 


132384, ¶16, 23 N.E.3d 534, 537 (Ill. App. Ct. 2014) (emphasis added); see also Paul v. Ware, 


258 Ill. App. 3d 614, 618, 630 N.E.2d 955, 958 (Ill. App. Ct. 1994). “In making this determination, 


the Court takes into account all the circumstances surrounding the service and the relationship of 
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the person served to the party named in the complaint.” Bober v. Kovitz, Shifrin, Nesbit, No. 16 


C 5393, 2005 WL 2271861, ¶5 (2005) (internal citation omitted). “Courts are required to indulge 


every presumption in favor of the return of service.” Freund Equip., Inc. v. Fox, 301 Ill. App. 3d 


163, 166, 703 N.E.2d 542, 545 (Ill. App. Ct. 1998). A defendant’s uncorroborated testimony that 


he was never served is insufficient to overcome the presumption of service. Id. (Emphasis added.) 


Under Illinois law, a plaintiff is not required to serve solely the registered agent of a 


company, or even an officer, member, or manager. “[S]ervice on any agent, including a secretary 


or receptionist, is generally sufficient to serve the corporation.” In re Subpoena to Huawei Techs. 


Co., Ltd., 720 F. Supp. 2d 969, 976 (N.D. Ill. 2010) (emphasis added). The fact that someone was 


directed not to accept service or was not authorized to do so does not mean that he or she fails to 


qualify as a corporate agent as described in Section 5/2-204. Bober, 2005 WL 2271861 at ¶5. 


Here, Appellant’s underlying Verified Complaint properly alleged that Mike was the 


managing member of Respondent and that Mike continued to operate the La Quinta as if it were 


under his personal ownership. (R. p. 15, ¶ 4.) Deputy Sheriff Cox also served 


the SUMMONS AND VERIFIED COMPLAINT in this action on the 
Defendant Shiram Hospitality, LLC by delivering personally to Mike 
Mishra, a person of discretion FATHER OF AGENT SANJAY H. 
MISHRA and leaving with said person of discretion; copies of the same at 
1601 B. OLD HIGHWAY 17 NORTH, LAQUINTA INN NORTH 
MYRTLE BEACH, SC in the county and state aforesaid on the 16th day of 
FEBRUARY 2015; and that he knows the person so served to be the one 
mentioned and described in the SUMMONS AND VERIFIED 
COMPLAINT SHIRAM HOSPITALITY, LLC defendant therein, and also 
knows that the said person of discretion bears the relation to said defendant 
or defendants as is hereinbefore stated . . . (R. p. 29.) (Emphasis added.) 
 


Cox’s affidavit of service clearly states that he knows that Mike is affiliated with Respondent, in 


addition to being the father of Sanjay H. Mishra (“Sanjay”). Thus, prima facie evidence of proper 


service was established, every reasonable presumption is in favor of the return of service, and the 
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burden shifts to the Respondent to prove otherwise by clear and convincing evidence. See Acosta 


and Charles Austin, Ltd., supra. 


As an initial matter, the Lower Court erroneously concluded that “[t]he burden is upon the 


plaintiff to prove the existence of an agency relationship.” Hickey v. Union Nat’l Bank & Trust 


Co., 190 Ill. App.3d 186, 547 N.E.2d 4, 8 (Ill. App. Ct. 1989). (R. p. 8.) Hickey, however, is 


inapposite and inapplicable because the facts of the case relate to a foreclosure on a trust deed and 


a default judgment was not entered in that matter. Further, Hickey’s holding that the burden is 


upon the plaintiff was without any prior case law or treatise in support of its premise. 


The Lower Court compounded its error by holding that “the party asserting personal 


jurisdiction has the burden to establish such jurisdiction where it is challenged by a preponderance 


of the evidence” in reliance on Finnegan v. Les Pourvoiries Fortier, Inc., 205 Ill. App. 3d 17, 24-


25, 562 N.E.2d 989, 993-994 (Ill. App. Ct. 1990). Finnegan, however, was pointedly overturned 


eight years later. See Stein v. Rio Parismina Lodge, 296 Ill. App. 3d 520, 524, 695 N.E.2d 518, 


521 (Ill. App. Ct. 1998) (“As the court in Finnegan . . . used an erroneous standard of review, we 


decline to follow the part of Finnegan inconsistent with both this opinion and the long line of 


Illinois cases partially cited in Finnegan.”).  


Moreover, Acosta, Charles Austin, Ltd., Paul, Bober, and Stitch-Tec Co., Inc. (infra) were 


decided more recently than Hickey and Finnegan and all hold that the burden is on the defendant 


to disprove an agency relationship by clear and convincing evidence. Even Island Terrace 


Apartments, which was decided 15 years prior to Hickey and Finnegan, held that the burden is on 


the defendant to prove that the individual served was not a proper person. Island Terrace 


Apartments, 35 Ill. App. 3d at 98, 341 N.E.2d at 44.  
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The Lower Court also erred in citing to Radosta v. Devil’s Heard Ski Lodge and holding 


that service could only be effectuated “(1) by leaving a copy of the process with its registered agent 


or any officer or agent of the corporation found anywhere in the State”. Radosta v. Devil’s Heard 


Ski Lodge, 172 Ill. App.3d 289, 292, 526 N.E.2d 561, 563 (Ill. App. Ct. 1988). The Illinois statute 


also prescribes service “2) in any other manner now or hereafter permitted by law.” 735 ILCS 5/2-


204 (emphasis added). Radosta is inapposite because that court found that “defendants are not 


amenable to service of process under the long-arm statute because they are not alleged to have 


committed a tortious act in Illinois . . .” Radosta, 172 Ill. App.3d at 292, 526 N.E.2d at 563 


(emphasis added). In direct contrast here, Appellant unequivocally alleges in the Verified 


Complaint that tortious acts occurred in Illinois. 


Nevertheless, just one self-serving affidavit from Sanjay was submitted. Sanjay stated 


merely that “Service of Process in the case at hand, which was filed and prosecuted in the State of 


Illinois, was never served personally or by certified or registered mail on Affiant . . .” (R. pp. 83-


84.) He also stated that “Mike Mishra was not, and never has been a Member, ‘officer, managing 


or general agent, nor. [sic] any other agent authorized by appointment of [sic] by law to receive 


service of process . . .’ for the Company as described in Rule 4(d)(3), SCRCP,” none of which is 


required under Illinois law to properly effectuate service on a defendant located out of state. (R. p. 


84, ¶ 9.) Yet Sanjay’s statement is also conclusory without providing any documents relied upon, 


e.g. certified secretary of state filings, etc. Indeed, the affidavit still failed to deny that Mike was 


not an employee of Respondent, let alone that Mike never held himself out to be an agent. 


Moreover, Sanjay’s affidavit failed to state why Mike was at the hotel and voluntarily accepted 


service if he was neither an employee of Respondent nor holding himself out to be an agent thereof. 
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Regardless, Sanjay’s uncorroborated affidavit and testimony is insufficient to overcome 


the presumption of service. See Freund and Paul supra, see also Davis v. Dresback, 81 Ill. 393, 


395 (Ill. 1876) (“If the return of a sheriff can be impeached and a judgment and decree vacated 


upon the evidence alone of the defendant, who has been served with process, that stability which 


characterizes our judicial proceedings will be lost and a wide door will be opened for the 


temptation to commit perjury [sic] by the unscrupulous.”). Further, Respondent did not present 


any other evidence at the hearing, by testimony or otherwise, regarding Mike’s relationship to 


Respondent and his involvement in its operations. Thus, Respondent’s sole and woefully lacking 


affidavit is not clear and convincing evidence disproving proper service.  


Somewhat confusingly, the Lower Court found that Appellant “offered no affidavit 


contradicting” the facts that Mike was never a member, officer, managing or general agent, or 


agent authorized to receive service of process. (R. p. 11.) Of course, one need not be any of these 


to be a proper person for service under Illinois law, and only an affidavit from Mike himself could 


support or contradict the sole member’s affidavit. Nonetheless, Appellant presented additional 


exhibits to the trial court that showed Mike acting as an agent/employee of Respondent or holding 


himself out to be an agent/employee. Exhibit A, a Facebook post from an independent third party, 


was acknowledged by the Lower Court as identifying Mike as the owner of the La Quinta. (R. p. 


58; R. p. 47, lines 20-21.) Exhibit B, Mike’s own LinkedIn website profile, identifies him as 


Managing Director of Respondent. (R. pp. 59-60.) Exhibit C is an article from The Sun News 


newspaper located in Myrtle Beach, South Carolina, written by David Wren on February 26, 2012. 


(R. pp. 61-65.) The article stated that Mike signed a utility easement agreement in December 2011 
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in which he represented that he was the managing member of Respondent.2 (R. pp. 63.) At the end 


of the hearing, the Lower Court kept all exhibits submitted by Appellant. (R. p. 56, lines 8-9.) 


“An agent is one appointed by a principal as his representative and to whom the principal 


confides the management of some business to be transacted in the principal’s name, or on his 


account, and who brings about or effects legal relationships between the principal and third 


parties.” Colleton Cty. Taxpayers Ass. v. Sch. Dist. of Colleton Cty., 371 S.C. 224, 239, 638 S.E.2d 


685 (2006). Since Respondent never disclaimed the easement in any manner, Mike is undoubtedly 


an agent of Respondent authorized to conduct legal business because the easement furthered a 


legal relationship and business agreement with a third-party. Moreover, Mike told The Sun News 


that he was managing the hotel because its owners live in North Carolina. Respondent raised no 


objection or counterargument.3 During the hearing, the Lower Court stated, “I’ll tell you, it is my 


impression that Mr. Mishra was an agent.” (R. p. 55, lines 6-7.)  


More bewildering, the Lower Court found that “had Mike Mishra understood the legal 


import of the documents he received, he would not have failed to communicate them to his son 


Sanjay.” (R. p. 11.) That issue was not raised in (1) Respondent’s Notice of Defense and Response 


to Domesticate Foreign Judgment; (2) Sanjay’s affidavit; (3) Respondent’s Memorandum in 


Opposition Plaintiff’s Motion for Entry of Foreign Judgment; or (4) at the hearing. There is no 


evidence to support such a conclusion. 


Nevertheless, it is clear that Mike knew the purpose of being served with a summons and 


complaint. This Court may take judicial notice that the South Carolina Secretary of State’s 


Business Entities Online database shows that Mike is currently the registered agent for (1) IVS, 


                                                 
2 The utility easement referenced is recorded with the Horry County Register of Deeds as 
Document No. 2012000003110; Book/Page 3561/862. 
3 Sanjay Gupta stated in his affidavit that he is one of the Respondent’s owners.  
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LLC, (2) MVSI, LLC, (3) SVI, LLC, and (4) Atlantic Palms Resort Property Owners’ Association, 


Inc. (“Atlantic Palms”) despite his death in 2018.4 Aside from the obvious difficulty in effectuating 


direct service, each entity lists its registered address for service as “1601 HWY 17 N MYRTLE 


BEACH, South Carolina 29582,” which is the location of the La Quinta where Mike was served 


with the Summons and Verified Complaint in the Illinois case. (R. p. 29.) Additionally, this Court 


can take judicial notice that the Fifteenth Judicial Circuit’s Public Index shows Haricharan J. 


Mishra as a party to a remarkable forty-eight (48) cases since 1995, including being named as a 


defendant in thirty-six (36) of them.5 The Index also appears to show that Mike was served as 


registered agent for Atlantic Palms in two cases. Thus, the Court’s conclusion that Mike did not 


understand the legal import of the service of summons is groundless. 


On balance, the Appellant’s Verified Complaint, Cox’s Affidavit of Substitute Service, 


exhibits presented, and Mike’s history as a registered agent as well as a litigant far outweighs 


Respondent’s lone, insufficient affidavit. Even without the Lower Court explicitly stating on the 


record that it believed Mike to be an agent for Respondent, Respondent has not met its burden of 


presenting clear and convincing evidence that service was not proper. Therefore, service of process 


on Respondent was properly effectuated through Haricharan “Mike” J. Mishra and this Court 


should reverse the order of the trial court.  


 


 


                                                 
4 This Court may take judicial notice of the Secretary of State’s public records showing that IVS, 
LLC, MVSI, LLC and SVI, LLC remain in good standing while Atlantic Palms was 
administratively dissolved on October 31, 2019. 
5 Haricharan J. Mishra was named as a party in litigation 23 times, including 18 times as a 
defendant. When his name was misspelled as “Haricharin”, he was named as a party 5 more 
times, including 4 times as a defendant. When named as Mike Mishra, he was a party an 
additional 20 times, including 14 times as a defendant. 
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B. The Lower Court erred in finding that personal jurisdiction could not be exercised 
over Respondent even if service was properly effectuated. 
 


Personal jurisdiction over Respondent exists pursuant to Illinois law. The Lower Court 


erred in its dicta, however, by applying inapposite case law to unsupported facts. Consequently, 


this Court should reverse.  


a. The Lower Court relied upon erroneous facts in its Order. 
 


This case involves a challenge to the domestication of a default judgment due to lack of 


personal jurisdiction, so this Court is not called upon to review the merits of the underlying claim. 


Pitts, 389 S.C. at 163, 698 S.E.2d at 629. Illinois law mandates that “a court accept as true all 


uncontradicted, well-pleaded allegations in plaintiff’s complaint, as well as facts contained in 


uncontested affidavits denying jurisdiction.” Stitch-Tec Co., Inc. v. Royal Banks of Missouri, 303 


Ill. App. 3d 293, 296-7, 707 N.E.2d 271, 274 (Ill. App. Ct. 1999). “[A]ny conflicts that exist in the 


affidavits and pleadings must be resolved in the plaintiff’s favor, even though contrary allegations 


in the defendant’s pleadings exist.” Id. at 297 (emphasis added). If any material evidentiary 


conflicts exist, however, the trial court must conduct an evidentiary hearing to resolve those 


disputes. Russell v. SNFA, 408 Ill. App. 3d 827, 831, 946 N.E.2d 1076, 1081 (Ill. App. Ct. 2011).  


During the hearing on December 4, 2019, the Lower Court stated, “I’ll tell you, it is my 


impression that Mr. Mishra was an agent. What I need to know is whether or not service on the 


agent of the LLC in South Carolina is sufficient to confer personal jurisdiction of the LLC in 


Illinois.” (R. p. 55, lines 6-10.) An evidentiary hearing was not conducted. The Lower Court’s 


Order, however, relied on factual inaccuracies instead of properly considering the facts as pled in 


the Verified Complaint.  


The pertinent facts in the underlying Verified Complaint, sworn to under oath by Appellant 


under penalty of perjury, specifically state: 
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1. “On information and belief, [Mike] is the managing member of [Respondent].” 


(R. p. 15, ¶ 4.) 


2. “[Mike] has continued to operate the La Quinta as if it were under his personal 


ownership.” (R. p. 15, ¶ 4.) 


3. “On or about November 13, 2011, [Appellant] was at her home in Glenview, 


Illinois, when she received a call from an employee of the La Quinta named 


“Cynthia,” last name unknown.” (R. p. 16, ¶ 8.) (Emphasis Added.)  


4. “Cynthia asked [Appellant] for her credit card information, which [Appellant] 


gave to Cynthia.” (R. p. 16, ¶ 10.) 


5. “[Appellant] explicitly told Cynthia that she was only giving permission for her 


credit card to be charged for renting one room for two nights.” (R. p. 16, ¶ 11.) 


6. “Cynthia indicated that she understood and that [Appellant]’s credit card would 


not be charged for more than two nights . . .” (R. p. 16, ¶ 11.) 


Conversely, and incorrectly, Respondent alleged “[t]he matters complained of in the 


plaintiff’s complaint did not occur in Illinois, but were solely related to a transaction occurring in 


Horry County, South Carolina.” (R. p. 40, ¶ 3(c).) Respondent also alleged falsely without any 


evidence that “Plaintiff traveled from Illinois to South Carolina, executing a contract with the 


Defendant.” (R. p. 79.) The verified facts have never been challenged. To the contrary, 


Respondent’s counsel was obviously confused when he stated during the hearing that “the plaintiff 


called her friend in Illinois . . .” (R. p. 53, lines 18-19.) Sanjay’s affidavit offered no insight into 


the underlying transaction. 


The Lower Court also improperly reviewed the merits of the underlying matter by reciting 


materially false facts in its order: 
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1. “Plaintiff does not identify by which act Defendant purportedly availed itself of 


Illinois jurisdiction, whether it be Defendant’s contract with Plaintiff, which 


was in South Carolina, or Defendant’s processing of Plaintiff’s credit card, 


which was also in South Carolina.” (R. p. 12.) 


2. “Defendant explains that Plaintiff traveled from Illinois to South Carolina, 


executing a contract with Defendant . . . [i]n other words, from Defendant’s 


perspective, the fact that Plaintiff hailed from Illinois was of no matter and 


certainly had no bearing on the transaction. (R. p. 12.) (emphases added). 


Even if a genuine conflict of fact exists, which there is not, Stitch-Tec Co., Inc. requires any 


conflict(s) to be resolved in Appellant’s favor. When the undisputed facts are applied to the factors 


prescribed by Illinois law, it is apparent that the Lower Court’s Order should be reversed.  


b. The Lower Court applied inapposite case law to the erroneous facts. 
 


“The Due Process Clause of the Fourteenth Amendment sets the outer boundaries of a state 


tribunal’s authority to proceed against a defendant.” Goodyear Dunlop Tires Operations, S.A. v. 


Brown, 564 U.S. 915, 923 (2011). In Illinois, the long arm statute provides in pertinent part: 


(a) Any person, whether or not a citizen or resident of this State, who in 
person or through an agent does any of the acts hereinafter enumerated, 
thereby submits such person, and, if an individual, his or her personal 
representative, to the jurisdiction of the courts of this State as to any cause 
of action arising from the doing of any of such acts: 
 


(1)  The transaction of any business within this State; 
(2)  The commission of a tortious act within this State; 
 
 * * * * * * *  
 
(7)  The making or performance of any contract or promise 


substantially connected with this State.  
 


* * * * * * * * * 
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(f) Only causes of action arising from acts enumerated herein may be 
asserted against a defendant in an action in which jurisdiction over him or 
her is based upon subsection (a). 
 


735 ILCS 5/2-209(a)(1)-(a)(2), (a)(7), (f) (West 2016). 
 


The precedential case of Walrus Mfg. Co. v. New Amsterdam Cas. Co., examining the 


original long-arm statute and predecessor to 735 ILCS 5/2-209, found that “[i]t is perfectly clear 


that the purpose of this section is to provide a means of personal service over the class of cases 


therein provided for, so that the effect of any judgment shall be final in case it shall be further 


necessary to enforce the judgment in some other State.” Walrus Mfg. Co. v. New Amsterdam Cas. 


Co., 184 F. Supp. 214, 217 (S.D. Ill. 1960). The court further noted the Illinois legislature’s Joint 


Committee Comments regarding the intent of the long-arm statute that state: 


This section is wholly new. It is in line with the general trend to expand 
jurisdiction over non-residents having ‘contacts, ties or relations' with the 
State. The non-resident motorist statute (citation omitted) is now almost 
universal * * * A number of states have statutes giving jurisdiction where 
individuals, partnerships or corporations engage in business activities or 
have business transactions within the state which do not necessarily amount 
to the doing of business within the state in the traditional sense.   


 
Id. The court ultimately found that “it is obvious that this section was passed by the General 


Assembly for the specific purpose of enlarging in personam jurisdiction and not for the purpose of 


decreasing any in personam jurisdiction that the Illinois courts previously had . . .” Id. at 218.  


In all cases involving a nonresident defendant, before a court may subject the defendant to 


a judgment in personam, “due process requires that the defendant have certain minimum contacts 


with the forum State such that maintenance of the suit there does not offend ‘traditional notions of 


fair play and substantial justice.’ “ Wiles v. Morita Iron Works Co., 125 Ill.2d 144, 150, 530 N.E.2d 


1382, 1385 (1988) (quoting International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945)). In 


determining whether jurisdiction conforms with notions of fair play and substantial justice, this 
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court must consider: (1) Illinois’ interest in adjudicating the dispute; (2) Appellant’s interest in 


obtaining convenient and effective relief; (3) the interstate judicial system’s interest in obtaining 


the most effective resolution of controversies; and (4) the states’ shared interest in furthering social 


policies. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 292 (1980). “[T]he 


foreseeability that is critical to due process analysis is that the defendant’s conduct and connection 


with the forum State are such that he should reasonably anticipate being haled into court there.” 


Id. at 297.  


By “purposefully availing” itself of opportunities in the forum State, such as by 


purposefully directing itself to forum residents, a defendant subjects itself to the possible exercise 


of that forum’s jurisdiction. Wiles, 125 Ill.2d at 151. Only in situations “where the defendant 


‘deliberately’ has engaged in significant activities within a State [citation] or has created 


`continuing obligations’ between himself and residents of the forum [citation] [has] he manifestly 


* * * availed himself of the privilege of conducting business there, and * * * it is not presumptively 


unreasonable to require him to submit to * * * litigation in that forum * * *.” Id. citing to Burger 


King Corp. v. Rudzewicz, 471 U.S. 462, 475-76 (1985).  


The exercise of specific personal jurisdiction over a nonresident defendant who 


“purposefully directs” its activities toward the forum is permitted even if only for single or 


occasional acts in the forum state. Russell v. SNFA, 2013 IL 113909, ¶ 41 (Ill. 2013) (emphasis 


added). “First, the state has a manifest interest in providing its residents with a convenient forum 


for redressing injuries caused by nonresidents.” Id. “Second, when a nonresident defendant 


purposefully derives benefit from its interstate activities in other jurisdictions it would be unfair to 


allow that defendant to avoid any legal consequences that proximately arose from those same 


activities.” Id., citing to Burger King Corp., 471 U.S. at 473-74 (emphasis added). 
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“A two-step analysis is applied to determine whether the court acquires personal 


jurisdiction pursuant to the long-arm statute.” Kalata v. Healy, 312 Ill. App. 3d 761, 765, 728 


N.E.2d 648, 652 (Ill. App. Ct. 2000) (citations omitted). “The first step is to determine if 


jurisdiction is proper under the specific language used by section 2–209.” Id. “If the answer is no, 


the inquiry ends; but if jurisdiction is found to be proper under the statute, then we reach the second 


step and determine whether the exercise of jurisdiction comports with due process of law.” Id.  


“The plaintiff bears the burden of making a prima facie showing that the trial court has 


personal jurisdiction over a nonresident defendant.” McNally v. Morrison, 408 Ill. App. 3d 248, 


254, 951 N.E.2d 183, 189 (Ill. App. Ct. 2011). This requirement has been liberally construed by 


Illinois courts in favor of the party asserting jurisdiction. In re Marriage of DiFiglio, 2016 IL App 


(3d) 160037, ¶ 14 (Ill. App. Ct. 2016) (emphasis added). “[I]f a plaintiff has made a prima facie 


case for in personam jurisdiction over a defendant, a court of review must then determine whether 


the defendant’s affidavits present grounds for finding that personal jurisdiction does not exist.” 


Kalata, 312 Ill. App. 3d at 765, 728 N.E.2d at 652 (citations omitted). “If a defendant’s affidavits 


present grounds that would preclude a finding of personal jurisdiction, then this court must remand 


the case to the Lower court for an evidentiary hearing.” Id. Where a reviewing court finds that 


defendant’s affidavits did not present such grounds, no evidentiary hearing is needed. Id. 


For example, in Kalata, a California defendant called the plaintiff in Illinois “in an attempt 


to persuade her to form a joint venture to invest money in various projects.” Id. at 763, 728 N.E.2d 


at 650. After agreeing and sending money to California from Illinois, the plaintiff eventually 


discovered that defendant had withdrawn all of the funds and that the account was in defendant's 


name only, not in the name of the joint venture. The plaintiff's repeated demands upon defendant 


for the return of the money were unsuccessful and, consequently, she filed suit in Illinois alleging 
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breach of contract, quasi-contract, and fraud. The trial court granted defendant’s motion to quash 


service, but the Appellate Court ultimately reversed and remanded because (1) a prima facie case 


was made that defendant entered into a contract substantially connected with Illinois and therefore 


personal jurisdiction was established under section 2–209(a)(7); (2) the jurisdictional requirement 


was satisfied where the defendant performs an act or omission that causes an injury in Illinois and 


the plaintiff alleges the act was tortious in nature under section 2–209(a)(2); (3) defendant's 


telephone and mail communications to negotiate and execute the joint venture agreement with 


plaintiff satisfied the long-arm statute under section 2–209(a)(1); and (4) defendant’s affidavits 


did not present such grounds that would preclude a finding of personal jurisdiction and therefore 


no remand was necessary to hold an evidentiary hearing on the facts of the case.  


Here, subsection 735 ILCS 5/2-209(a)(1)(2)(7) of the long-arm statute are also satisfied, 


individually or jointly, based on any or all of the facts alleged in the causes of action within the 


underlying Verified Complaint.   


i. Personal jurisdiction exists due to a contract substantially 
connected to Illinois. 
 


The Illinois Appellate Court has repeatedly held that the existence of an oral contract and 


the exchange of funds between parties, formed as a result of negotiations over the phone between 


a non-resident and a resident in Illinois, was sufficient to create a prima facie case of a contract 


substantially connected to Illinois to establish personal jurisdiction pursuant to 735 ILCS 5/2-


209(a)(7). Kalata, 312 Ill. App. 3d at 766, 728 N.E.2d at 653; see also Estate of Isringhausen ex 


rel. Isringhausen v. Prime Contractors and Assocs., Inc., 378 Ill. App. 3d 1059, 1068, 883 N.E.2d 


594, 602 (Ill. App. Ct. 2008) (“The instant case is similar to Kalata . . . in that it too involved 


negotiations and correspondence between an Illinois resident and a nonresident defendant that 


culminated in a contract.”).  
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 Here, Appellant has made a prima facie case by alleging that the Respondent initiated the 


phone call to her in Illinois, stated the offer for two (2) nights, Appellant accepted the offer, and 


Respondent performed in furtherance of the contract by charging Appellant’s credit card. In fact, 


Respondent conceded existence of such a contract in its Memorandum, as well as in the Order it 


drafted, that “the Defendant executed its contract with the Plaintiff” and “the Defendant charged 


the Plaintiff’s card for payment under the contract.” (R. p. 79; R. p. 12) Thus, personal jurisdiction 


was established and no further inquiry is necessary. 


ii. Personal jurisdiction exists given Respondent’s tortious acts 
occurred in Illinois. 
 


In determining whether a tortious act has been committed pursuant to 735 ILCS 5/2-


209(a)(2), the focus “is not on the ultimate question of whether the defendant’s acts or omissions 


were tortious but, rather, on whether the plaintiff has alleged that the defendant ‘is the author of 


the acts or omissions within the State.’” Kalata, 312 Ill. App. 3d at 766, 728 N.E.2d at 653 


(emphases added) (citations omitted). Here, the Verified Complaint alleges that the Respondent 


solicited and/or received money from Appellant in Illinois, which was ultimately converted or 


obtained in a scheme to defraud her, and that the injury occurred in Illinois. Thus, Appellant made 


a prima facie case and no further inquiry is required.  


iii. Personal jurisdiction exists because Respondent transacted 
business in Illinois. 
 


To find personal jurisdiction under 735 ILCS 5/2-209(a)(1), Appellant must show “(1) that 


defendants transacted business in Illinois, (2) that their cause of action arose from this transaction 


of business and (3) that personal jurisdiction is consistent with due process.” Mandalay Assocs. 


Limited P’ship v. Hoffman, 141 Ill. App. 3d 891, 894, 491 N.E.2d 39, 42 (Ill. App. Ct. 1986).  
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The factors this Court considers in determining whether Respondent sufficiently transacted 


business in Illinois are: (1) who initiated the transaction, (2) where the contract was entered into, 


and (3) where the performance of the contract was to take place. See Stitch-Tec Co., Inc., 303 Ill. 


App. 3d at 297. No single factor is controlling, but rather, each is significant. Id.  


Here, Respondent clearly transacted business in Illinois and derived benefit from its 


interstate activity. Specifically, Respondent purposefully availed itself of Illinois because: (1) it 


solicited Appellant by initiating a phone call to negotiate the contract; (2) the contract was entered 


into in Illinois because the last act to form the contract – Appellant’s acceptance – occurred there; 


and (3) performance took place in Illinois upon Respondent’s obtaining of Appellant’s credit card 


number and acceptance of payment. Additionally, Appellant’s causes of action arose from 


Respondent’s transaction(s) of business when her credit card was charged on a near daily basis 


from November 2011 to January 2012.  


As to the third prong under § 2-209(a)(1), that personal jurisdiction is consistent with due 


process, three criteria are considered in determining if the federal due process standard has been 


satisfied: (1) whether the nonresident defendant had “minimum contact” with the forum state such 


that there was “fair warning” that the nonresident defendant may be hailed into a forum court; (2) 


whether the action arose out of or related to the defendant’s contacts with the forum state; and (3) 


whether it is reasonable to require the defendant to litigate in the forum state. Kalata, 312 Ill. App. 


3d at 768-9, 728 N.E.2d at 654 (citations omitted).  


Here, Respondent had fair warning of being hailed into Illinois court based on the initial 


phone call to Illinois and the resulting contract, which did not include a choice-of-law provision 


of South Carolina. See Estate of Isringhausen, 378 Ill. App. 3d at 1066 (“a choice-of-law provision 


in the contract is a relevant, though not a determinant, factor in establishing jurisdiction”). Further, 
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every subsequent unauthorized charge to Appellant’s credit card located in Illinois was a minimum 


contact by Respondent that came with its own fair warning, especially after notification of the 


ongoing fraudulent transactions. Moreover, Respondent had fair warning after the police 


department in Glenview, Illinois contacted the Respondent to investigate the fraudulent charges. 


(R. p. 18, ¶ 21.) 


Additionally, all causes of action and resulting injuries occurred in Illinois and arose out 


of the Respondent’s contact with Illinois. Thus, it would be reasonable for Respondent to litigate 


in Illinois because the State has a strong interest in adjudicating a dispute where an Illinois resident 


was targeted and victimized. See Estate of Isringhausen, 378 Ill. App. 3d at 1068. Further, 


Appellant’s interest in obtaining convenient and effective relief in Illinois favors her because: a) 


she lived just seven (7) miles from the Cook County courthouse in Skokie, Illinois; b) retained a 


local attorney of her own choosing; and c) it would avoid additional costs associated with frequent 


travel to an unfamiliar state. Moreover, it would be unreasonable to require the investigating 


Glenview, Illinois police officer to travel to South Carolina to give testimony.  


On the other hand, South Carolina would not have much interest in adjudicating this dispute 


where its own resident(s) appear to use evasion tactics to avoid being properly served with process. 


Respondent’s registered agent’s address is 201 S. Ocean Boulevard in North Myrtle Beach, but 


the actual location is a residential condo building and a specific unit number has never been listed 


since its registration in 2008. As a result, anyone attempting to serve notice or process to the 


Respondent, such as the forum state’s own Horry County Sheriff, is forced to find the Respondent 


at an alternate location such as the principal place of business. Sanjay was served in this matter at 


nearly 9:00 p.m. on Thursday, August 29, 2019, at 3810 Essex Garden Lane, Raleigh, North 


Carolina. (R. p. 38.) His affidavit was notarized in Wake County, North Carolina (R. p. 84.) Thus, 
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Respondent violates Section 33-44-108(b) because Sanjay is plainly not an individual resident of 


South Carolina.  


Likewise, the judicial system’s interest in obtaining the most effective resolution would be 


best served by allowing Appellant to be made whole in the forum state where the cause of action 


arose. Appellant should not be compelled to expend additional time and money to travel when 


Respondent intentionally caused an injury to her. Similarly, the states’ shared interest in furthering 


social policies is best served by thwarting defendants from shielding themselves behind a 


telephone or computer screen to avoid defending lawsuits in a different state. Finding personal 


jurisdiction here serves traditional notions of fair play and substantial justice. 


The Lower Court erred by relying upon numerous inapposite cases to support the position 


that Respondent failed to meet the “doing business” test in Illinois. For example, in Huck v. N. 


Ind. Pub. Serv. Co. (“NIPSCO”), Huck was killed at his home in Indiana when the antenna that 


he was installing touched a power line owned by NIPSCO. Huck v. Northern Indiana Public 


Service Co., 117 Ill. App. 3d 837, 453 N.E.2d 1365 (Ill. App. Ct. 1983). The Appellate Court found 


that Illinois is not sufficiently interested in that litigation to overrule the defendant’s objection to 


jurisdiction because: (1) NIPSCO did not solicit business in Illinois; (2) the plaintiff’s cause of 


action arose from events occurring solely in Indiana; and (3) any witnesses or evidence were in 


Indiana. Id. at 843, 453 N.E.2d at 1371.  


The Lower Court also erred in relying on Stephens, which held that “financial benefits 


accruing to a defendant from a collateral relation to the forum state” will not “support jurisdiction 


absent constitutionally cognizable contacts making it both fair and reasonable that the defendant 


defend the lawsuit in that forum.” Stephens v. N. Ind. Pub. Serv. Co., 87 Ill. App. 3d 961, 966, 409 


N.E.2d 423, 427 (Ill. App. Ct. 1980). Stephens is nearly identical to Huck because the plaintiff 
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was an Indiana resident, injured in Indiana, who attempted to file suit in Illinois against NIPSCO, 


an Indiana public utility.  


Similarly, in Loggans v. Jewish Community Center of Milwaukee, a Wisconsin company 


was sued by an Illinois plaintiff for an injury that occurred in Wisconsin while a visitor at a camp 


where she had worked eight (8) years earlier. Loggans v. Jewish Comm. Ctr. of Milwaukee, 113 


Ill. App. 3d 549, 554, 447 N.E.2d 919, 923 (Ill. App. Ct. 1983). The Loggans court held that 


“jurisdiction may be acquired over a non-resident for a cause of action unrelated to the 


corporation’s activities in this State so long as the corporation is doing business in Illinois.” Id. 


(Emphasis added.) Because the plaintiff was no longer employed by the defendant, she was not a 


camper, the camp was not doing business in Illinois, and the injury occurred in Wisconsin, there 


was no personal jurisdiction. Here, Appellant’s injuries arose in Illinois directly as a result of 


Respondent’s solicitation, so Loggans is also inapplicable.  


Lastly, the Lower Court erred in relying upon Cook Assocs., Inc. v. Lexington United 


Corp., 86 Ill. App. 3d 909, 407 N.E.2d 944 (Ill. App. Ct. 1980). That case, is like Loggans in that 


the defendant’s activities in Illinois were not so substantial “that it could have reasonably 


anticipated being haled into court here to defend a cause of action unrelated to those activities.” 


Id. at 913, 947 (emphasis added). In fact, the Illinois Supreme Court affirmed by stating the 


defendant “is not amenable to service under the long-arm statute because the cause of action did 


not arise from the transaction of business in Illinois.” Cook Assocs., Inc. v. Lexington United 


Corp., 87 Ill.2d 190, 198 (Ill. 1981). Unlike Cook, Appellant’s damages were sustained in Illinois 


as a result of Respondent’s direct contact with here in Illinois. 


In sum, Respondent availed itself of Illinois jurisdiction by contacting Appellant directly 


at her residence and fraudulently charging Appellant’s credit card on a near daily basis over the 
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course of two months. The trial court’s order was based upon both flawed legal analysis and 


inaccurate facts and it should be reversed. 


CONCLUSION 
 


Based upon the foregoing authorities and argument, Appellant Alison Meyers respectfully 


submits that the Lower Court’s order should be reversed and the trial court directed to enter the 


Illinois Judgment.  
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ARGUMENT 


Respondent’s Initial Brief fails to address nearly every single case cited by Appellant. 


Instead, Respondent attempts to cast red herring arguments, based on its own version of events, to 


fit its narrative hoping that it will be absolved of paying a judgment that is based on its actions 


nearly a decade ago. Yet despite Respondent’s protestations, Illinois case law unequivocally 


supports Appellant’s arguments regarding the manner of service, apparent agency between Mike 


Mishra and Respondent, as well as jurisdiction over Respondent.   


I. Service on Respondent was proper under Illinois law. 
 
“[T]he burden of undermining the decree of a sister state ‘rests heavily on the assailant’…” 


Law Firm of Paul L. Erickson, P.A. v. Boykin, 383 S.C. 497, 504, 681 S.E.2d 575 (2009) 


(emphasis added). Here, Respondent did not meet that burden, especially pursuant to Illinois law.  


A. Service of process on unregistered foreign limited liability companies is 
prescribed by the Illinois long arm statute.  


 
Respondent contends that the Illinois Limited Liability Company Act prescribes that a 


foreign limited liability company “shall be served either upon the registered agent . . . or upon the 


Secretary of State as provided in this Section.” 805 Ill. Comp. Stat. 180/1-50(a). It further asserts 


that due to the failure to serve either the registered agent or the Secretary of State, service on Mike 


Mishra was improper. Respondent’s argument fails because the Act is not controlling. 


As an initial matter, Respondent waived such an argument because it raised such argument 


for the first time in its Initial Brief. See Wilder Corp. v. Wilke, 330 S.C. 71, 76 (1998) (“It is 


axiomatic that an issue cannot be raised for the first time on appeal, but must have been raised to 


and ruled upon by the trial judge to be preserved for appellate review.”). Respondent notes that 


Appellant did not cite the Act, but that is because the underlying action was brought pursuant to 


the long arm statute of Illinois. (R. p. 45, lines 12-19.) Regardless, the Act prescribes service of 
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process upon a foreign LLC only when it registers to transact business in Illinois. See 805 Ill. 


Comp. Stat. 180/1-35 (“Each limited liability company and foreign limited liability company shall 


continuously maintain in this State a registered agent and registered office, which agent must be 


an individual resident of this State or other person authorized to transact business in this State.”) 


Since Respondent had neither a registered agent nor a registered office in Illinois, Section 1-50(a) 


of the Act is inapplicable. Respondent’s reliance upon Pickens v. Aahmes Temple #132, LLC , 


2018 IL App (5th) 170226, 104 N.E.3d 507 (Ill. App. Ct. 2018), is misplaced. 


Service upon the Illinois Secretary of State, as prescribed in the Act, is permitted only 


under specific circumstances: 


(1) Whenever the limited liability company shall fail to appoint or maintain 
a registered agent in this State; (2) Whenever the limited liability company’s 
registered agent cannot with reasonable diligence be found at the registered 
office in this State or at the principal place of business stated in the articles 
of organization; (3) When a limited liability company has dissolved; (4) 
When a domestic limited liability company has been dissolved, the 
conditions of paragraph (1) or paragraph (2) exist, and a criminal 
proceeding has been instituted against or affecting the limited liability 
company; and (5) When the admission of a foreign limited liability 
company to transact business in this State has been revoked or withdrawn. 
805 Ill. Comp. Stat. 180/1-50(b).  
 


None of the aforementioned circumstances exist because Respondent is not registered in Illinois. 


Further, it is illogical that service upon every unregistered foreign LLC must be through the Illinois 


Secretary of State because every plaintiff would take advantage of that option, and then the burden 


would fall on the Secretary of State to give notice to every LLC.  


 Assuming, arguendo, that the Act did prescribe service on every unregistered foreign LLC, 


Respondent still was properly served pursuant to the catchall provision that states, “Nothing herein 


contained limits or affects the right to serve any process in any other manner now or hereafter 
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provided by law.” 805 Ill. Comp. Stat. 180/1-50(d). As a result, statutory service on a corporation1 


or personal service outside the state2 is satisfactory under the Act. Therefore, Respondent’s 


argument is misplaced and service was proper. 


B. Service on Mike Mishra was proper under Illinois Law. 
 


Respondent contends that service was improper because service was effectuated in the 


same manner as upon a foreign corporation. It also argues that Mike Mishra did not have authority 


to accept service, that he did not understand what he received, that the Verified Complaint has no 


probative value, and that the documents presented to the trial court at the hearing were not admitted 


as evidence. All of the arguments, however, fail to address or distinguish any of the cases cited by 


Appellant and fail to meet the burden of clear and convincing evidence. 


i. Corporate service or personal service outside Illinois is sufficient. 
 


As stated above, the underlying matter was brought pursuant to the Illinois long arm statute. 


Thus, “Service of process upon any person who is subject to the jurisdiction of the courts of this 


State, as provided in this Section, may be made by personally serving the summons upon the 


defendant outside this State, as provided in this Act, with the same force and effect as though 


summons had been personally served within this State.” 735 Ill. Comp. Stat. 5/2-209(d) (emphasis 


added). Additionally, the long arm statute’s catchall provision unequivocally states that, “[n]othing 


herein contained limits or affects the right to serve any process in any other manner now or 


hereafter provided by law.” 735 Ill. Comp. Stat. 5/2-209(g). Either way, statutory corporate service 


                                                 
1 “A private corporation may be served (1) by leaving a copy of the process with its registered 
agent or any officer or agent of the corporation found anywhere in the State; or (2) in any other 
manner now or hereafter permitted by law.” 735 Ill. Comp. Stat. 5/2-204 (emphases added). 
2 “(a) Personal service of summons may be made upon any party outside the State . . . (b) The 
service of summons shall be made in like manner as service within this State.” 735 Ill. Comp. Stat. 
5/2-208(a)(b) (emphases added). 
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or personal service outside the state is appropriate. Subsequently, “service on any agent, including 


a secretary or receptionist, is generally sufficient to serve the corporation.” In re Subpoena to 


Huawei Techs. Co., Ltd., 720 F. Supp. 2d 969, 976 (N.D. Ill. 2010) (emphasis added); see also 


Island Terrace Apartments v. Keystone Serv. Co., 35 Ill. App. 3d 95, 99, 341 N.E.2d 41, 44 (Ill. 


App. Ct. 1975).  


ii. Respondent failed to impeach Deputy Cox’s Affidavit. 
 


Respondent now questions whether Deputy Cox’s Affidavit of Substitute Service 


establishes a prima facie case under Illinois law, and contends that it “is poorly phrased and 


completely ambiguous.” (Resp. Br., p. 8.) These arguments are likewise waived pursuant to 


Wilder, Corp., because the first time that Respondent raises such issue is in its Initial Brief. 


Additionally, the Illinois court already concluded that the affidavit established prima facie 


evidence when it entered the default judgment, and any challenge by Respondent should have been 


made in Illinois after receiving notice of the judgment. Respondent failed to do so and also failed 


to examine Deputy Cox regarding any ambiguity in the affidavit. Thus, Respondent cannot now 


challenge the language of Deputy Cox’s affidavit; rather, it needed impeach the return of service 


by clear and convincing evidence. Charles Austin, Ltd. v. A-1 Food Services, Inc., 2014 IL App 


(1st) 132384, ¶16, 23 N.E.3d 534, 537 (Ill. App. Ct. 2014) (emphasis added).  


iii. Illinois law does not require authorization in order to accept service. 
 


Next, Respondent argues that under Illinois law, Mike Mishra did not have actual authority 


to accept service citing MB Financial Bank, N.A. v. Ted & Paul, LLC. It also argues that Mike 


Mishra did not understand what he received and cites Aspen Am. Ins. Co. v. Interstate 


Warehousing, Inc. Yet, pursuant to Wilder Corp., Respondent waived the issue of whether Mike 
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Mishra understood the legal import of what he received because the issue was never raised prior 


to this appeal. Beyond this, Mike Mishra did not need to be authorized to receive service. 


In MB Financial, a default judgment on foreclosure was obtained after the trial court found 


that service was effectuated on an agent of the company via corporate service. MB Financial Bank, 


N.A. v. Ted & Paul, LLC, 2013 IL App (1st) 122077, ¶ 29, 990 N.E.2d 764 (Ill. App. Ct. 2013). 


In response, affidavits were filed by the agent and the president stating that the agent “has never 


been a director, officer, agent or registered agent.” Id. at ¶ 30. The appellate court held that whether 


someone is a corporate agent for the purpose of receiving service of process on behalf of that 


corporation is a question of fact. Id. at ¶ 31. MB Financial is inapposite to the instant matter 


because the agent served, Mike Mishra, is unable to submit an affidavit denying a connection to 


Respondent and cannot be examined by either party due to his death. Further, Sanjay Mishra’s 


affidavit only stated that “Mike Mishra was not, and never has been a Member, ‘officer, managing 


or general agent, nor. [sic] any other agent authorized by appointment of [sic] by law to receive 


service of process . . .’ It does not state that Mike Mishra was not a regular agent or an employee 


of Respondent, that he never held himself out to be an agent or employee, nor did it explain why 


Mike Mishra was at the hotel voluntarily accepting service if he was neither an employee or agent 


of Respondent nor holding himself out to be an agent or employee thereof. Consequently, Sanjay 


Mishra’s uncorroborated affidavit is not clear and convincing evidence required to overcome the 


presumption of service. See Davis v. Dresback, 81 Ill. 393, 395 (Ill. 1876) (“If the return of a 


sheriff can be impeached and a judgment and decree vacated upon the evidence alone of the 


defendant, who has been served with process, that stability which characterizes our judicial 


proceedings will be lost and a wide door will be opened for the temptation to commit perjury [sic] 
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by the unscrupulous.”). This is especially true because the underlying case is about Respondent’s 


fraud. 


In addition, Respondent cites Nibco, Inc. v. Johnson. In that case, a member of the 


defendant’s household was served, which constituted “substitute service” or “abode service”. 


Nibco, Inc. v. Johnson, 98 Ill.2d 166 (Ill. 1983). In dicta, the Illinois Supreme Court compared 


substitute service to corporate service, and opined that service made upon a defendant may be 


denied and may put at issue by the affidavit, which if it stands unrebutted or uncontradicted may 


be a proper basis for quashing the service. Id. at 172. Here, the affidavit was rebutted and 


contradicted by evidence submitted to the Court, especially by way of the article using Mike 


Mishra’s own words. As a result, Respondent’s affidavit, which is the only evidence submitted 


and is self-serving by nature, does not rise to the level of clear and convincing evidence required 


to show that service was improper.  


Notwithstanding the waiver, Respondent contends that a common corporate agent may not 


be served because there was no authorization to receive service. Yet, Illinois courts have held that 


the failure to authorize does not mean that he fails to qualify as a corporate agent to be served. 


Bober v. Kovitz, Shifrin, Nesbit, No. 16 C 5393, 2005 WL 2271861, ¶ 5 (2005). Respondent 


further argues that Illinois courts may inquire whether an employee understood the import of the 


documents received when served with process. See Aspen Am. Ins. Co. v. Interstate Warehousing, 


Inc., 2016 IL App (1st) 151876, 57 N.E.3d 656 (Ill. App. Ct. 2016). The court in Aspen, however, 


found that despite not being an agent authorized to receive service, the general manager was served 


properly. Id. Even if Mike Mishra was not explicitly authorized to receive service as an agent of 


Respondent, the Trial Court recognized that Mike Mishra held himself out as an agent through the 


evidence that was submitted at hearing. Thus, service was proper under Illinois law.  
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iv. Reliance on the Verified Complaint is appropriate. 
 


Disingenuously, Respondent argues that the Verified Complaint should not be relied upon, 


despite its own reference to it. In its Notice of Defense, and Response to Notice to Domesticate 


Foreign Judgment, Respondent states “Plaintiff’s complaint alleged that the defendant Shiram 


Hospitality, LLC, operator of the La Quinta Inn in North Myrtle Beach, overcharged Plaintiff’s 


credit card following a stay at that hotel, seeking judgment in the amount of approximately 


$3,120.74” and that “matters complained of in the plaintiff’s complaint did not occur in Illinois, 


but were solely related to a transaction occurring in Horry County, South Carolina.” (R. p. 40, ¶¶ 


2, 3(c).) Respondent also refers to the Verified Complaint in its Memorandum in Opposition to 


Plaintiff’s Motion for Entry of Foreign Judgment by referencing the damages sought therein. (R. 


p. 76.) Further, Respondent refers to the Verified Complaint in its Initial Brief to argue that the 


allegations of agency are made upon information and belief. Respondent cannot have its cake and 


eat it too as a copy of the Verified Complaint could only be obtained by 1) being served or 2) 


appearing at the Clerk of the Circuit Court of Cook County to receive a printout (as documents are 


not normally accessible otherwise).  


Further, Respondent argues that review of Verified Complaint is waived because the 


Appellant raises it for the first time on appeal. In support of its position, Respondent cites to Wilder 


Corp. v. Wilke, but this reliance is misplaced and meritless. The issue in Wilder Corp. related to a 


seller’s and buyer’s amortization schedules that were integral to the trial court’s decision. Wilder 


Corp., 330 S.C. at 76. Further, the trial court ruled on the objections “by expressly adopting Buyer's 


amortization schedule in its order.” Id. at 77. Here, in addition to Appellant’s recitation of the facts 


in pleadings, specific reference to the underlying Complaint was made at the hearing and it is a 


matter of public record. (See R. p. 45, lines 7-11 (“the complaint that was filed in this matter that 
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led to the judgment being rendered by the courts in Illinois provided and stated that that telephone 


call placed from Horry County to Illinois constituted a transaction of business.”).)  


Respondent also erroneously contends that the Verified Complaint has no probative value. 


Specifically, Respondent selectively argues that the allegations against Mike Mishra are 


uncorroborated because they were made upon information and belief. It also argues, without 


authority, that Illinois law requires an opposing affidavit, which it does not. Respondent’s 


arguments are meritless not just because the proper venue to challenge the underlying pleading is 


in Cook County, Illinois, but also because the verification by certification of the Complaint is the 


equivalent of providing testimony under oath. See 735 Ill. Comp. Stat. 5/1-109 (“Any person who 


makes a false statement, material to the issue or point in question, which he does not believe to be 


true, in any pleading, affidavit or other document certified by such person in accordance with this 


Section shall be guilty of a Class 3 felony.”) As a result, the underlying Complaint, as well as the 


evidence submitted at hearing, is appropriate for consideration because each and every allegation 


is corroborated in the same manner as an affidavit. See Nibco, Inc. v. Johnson, supra. 


v. Plaintiff’s evidence presented at hearing was properly admitted. 
 


Moreover, when a trial court makes a ruling based on evidence submitted during a hearing, 


the issue is preserved for appeal. See Wilder, Inc., supra. Nonetheless, because Appellant asserts 


that the Trial Court improperly characterized the evidence at the hearing3, Respondent now argues: 


1) the record does not show the documents were ever filed or admitted into evidence; 2) the 


documents are hearsay; 3) they were not authenticated before the Trial Court; and 4) they are 


irrelevant and lack probative value. Respondent’s arguments, however, all fail. 


                                                 
3 The Trial Court referred to Appellant’s evidence simply as “some newspaper accounts in which 
Mishra called himself the ‘owner’ of Defendant’s hotel . . .” (R. p. 11.) 
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The reasoning in Wilder Corp. precludes Respondent’s arguments because it failed to 


object at hearing as to the admissibility of evidence presented, including, but not limited to, 


authentication, foundation, relevance, or that the documents may be hearsay. See also Rule 


103(a)(1), SCRE (Where a ruling is one admitting evidence, a timely objection or motion to strike 


must be made on the record and stating the specific ground of objection if not apparent from the 


context.) Specifically, there was no objection at the beginning of the hearing when Appellant’s 


counsel stated, “I have a couple of exhibits, and I shared those with Mr. Newby, and I’ll refer to 


these.” (R. p. 43, lines 7-9.) Respondent failed to object or rebut Appellant’s counsel when the 


evidence was introduced to the Trial Court: 


THE COURT: Is it your allegation that he is a member of the LLC, 
or he is some agency? 
 


MR. GRIMSLEY: Based on the documents I handed up to you as 
exhibits, there is an exhibit -- and that is -- he is not a member, but that he 
was an agent and possibly a manager for the LLC. 
 If you will look at Exhibit A, this was an article that appeared in the 
Strand Hospitality Services and it states that Mr. Far (phonetic), who is 
pictured there with Mr. Mishra, was the owner of the La Quinta North 
Myrtle Beach hotel.  
 * * * * * * * * *  


MR. GRIMSLEY: And Exhibit B is a LinkedIn printout, and in that 
Mr. Mishra states that he is the managing director of the Shiram, LLC. I 
would submit to the Court that an LLC can retain the services of managers, 
treasures [sic], bookkeepers and other people who are not members of the 
LLC. I think in this case that there is sufficient information to believe that 
Mr. Mishra was actively involved in the LLC.  


Then, there is a third article, Your Honor. It appears it was a reprint 
from the Sunday newspaper. It was in 2012, and in the article it states that 
Mishra -- referring to Mike Mishra -- signed an utility easement agreement 
in December stating that he is a managing member of Shiram, which is an 
anagram of Mishra. 


Later, it states that Mike Mishra reached out to the hotel last week 
and told news that he is managing the property for Shiram, and the 
corporation owner lives in Fayetteville, North Carolina. I think that based 
on this information, there is reason to believe that Mike Mishra was, in fact, 
actively involved in managing the LLC even though he was not named as a 
managing member of the LLC.  
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(R. p. 47, line 8-p. 48, line 21.) (Emphasis added.) At the end of the hearing, Respondent again 


failed to object when the Trial Court asked to keep these exhibits. (R. p. 56, lines 8-9.) Therefore, 


Respondent failed to preserve any objection and it cannot argue for the first time on appeal that 


the exhibits should be given no consideration. 


 Even assuming, arguendo, that arguments as to the admissibility of evidence are not 


waived, Respondent argues in general that Appellant’s exhibits should not be given any weight 


pursuant to South Carolina Rule of Evidence 801 regarding hearsay, Rule 901 regarding 


authentication, and Rule 401 regarding relevancy. Despite failing to specify how the exhibits did 


not comply with the rules, Respondent’s arguments are flawed. 


 “Preliminary questions concerning . . . the admissibility of evidence shall be determined 


by the court” and “[i]n making its determination it is not bound by the rules of evidence except 


those with respect to privileges.” Rule 104(a), SCRE. In the instant matter, the Trial Court admitted 


the exhibits at hearing by expressly asking to keep them and referencing them in its ruling.  


Exhibit A is a photograph and caption posted on Facebook that makes a statement about 


Strand Hospitality Services’ President John Pharr joining “Mike Mishra, owner of the La Quinta 


North Myrtle Beach to celebrate his birthday.” The declarant’s availability is immaterial because, 


pursuant to Rules 803(1) and 803(21), the post is a statement describing or explaining an event 


made immediately thereafter, and it also shows the reputation of Mike Mishra in the community. 


Further, it was authenticated pursuant to Rule 901(b)(1) by its appearance, contents, and substance 


taken in conjunction with the circumstances. (See also R. p. 47, lines 20-23.) As to probative value, 


Exhibit A is relevant pursuant to Rule 403 because it tends to make the existence of agency 


between Mike Mishra and Respondent probable.  







11 
 


Exhibit B, Mike Mishra’s LinkedIn profile, is likewise admissible. The hearsay exception 


under Rule 804(a)(4) applies because Mike Mishra is unable to be present or to testify at the 


hearing due to his death. Additionally, pursuant to Rule 804(b)(3), Mike Mishra’s statement that 


he is a managing director is contrary to his alleged pecuniary or proprietary interest stated in Sanjay 


Mishra’s affidavit that a reasonable person in his position would not have made the statement that 


he was a managing director at any time unless believing it to be true. See also State v. Doctor, 306 


S.C. 527, 529 (1992) (“We now hold out-of-court statements made by an unavailable declarant are 


admissible in both civil and criminal trials.”). 


Exhibit C is a Hotel-Online.com article that reprinted David Wren’s article from The Sun 


News and McClatchy-Tribune Regional News. Thus, the article is self-authenticating pursuant to 


Rule 902(6) because it purports to be, and is, a newspaper/periodical. It is also not hearsay within 


hearsay under Rule 805 because: 1) it shows the reputation of Mike Mishra’s character in the 


community pursuant to 803(21); 2) it is an exception under Rule 804(a)(4) because Mike Mishra 


is unable to be present or to testify at the hearing because of his death; and 3) Mike Mishra’s 


statements pursuant to Rule 804(b)(3) are again contrary to his alleged pecuniary or proprietary 


interest set forth in Sanjay Mishra’s affidavit that a reasonable person in his position would not 


have made the statements unless believing it to be true. Moreover, the statements in the periodical 


are not hearsay pursuant to Rule 801(d)(2)(D) because the statement is offered against a party, by 


the party’s agent, concerning a matter within the scope of the agency or employment, made during 


the existence of the relationship. See also Hunter v. Hyder, 236 S.C. 378, 387 (1960) (“acts, 


declarations or admissions, within the scope of his agency, was competent evidence against the 


principals.”) 
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vi. Mike Mishra’s understanding of the legal import of documents served cannot 
be challenged. 
 


Lastly, Respondent argues that the “purportedly numerous lawsuits involving Mike Mishra 


. . . are also unavailing, as these too were never before the trial court, nor preserved for appeal, and 


do not reference or serve as evidence of agency.” (Resp. Br., pp. 10-11.) Respondent’s argument, 


however, is misplaced and lacks merit because it was raised by the Trial Court in its order, drafted 


by Respondent’s counsel. 


As previously stated, the question of whether Mike Mishra understood the legal import of 


the documents served upon him was never raised as a question of fact by Respondent previously. 


Had it been raised, Appellant would have had the opportunity to present evidence in support of her 


position. Further, understanding the import of the documents is not evidence of agency. 


In sum, the order of the Trial Court should be reversed because Respondent failed to present 


clear and convincing evidence to show that the manner of service on Respondent through Mike 


Mishra was not proper under Illinois law.  


II. Jurisdiction Over the Respondent was Properly Exercised by the Illinois Court. 
 
The sole support for Respondent’s argument that Illinois did not have personal jurisdiction 


is the self-serving affidavit of Sanjay Mishra. Respondent, however, fails to: 1) address any of the 


precedential authority cited by Appellant in her brief; 2) raise facts that were not previously known 


and would be at issue; and 3) cite to any authority that Appellant must file a counter-affidavit 


where relevant or necessary facts are not disputed.   


A. Respondent fails to meet its burden of proof. 
 


The crux of Respondent’s argument regarding jurisdiction is that Appellant failed to file 


an opposing affidavit and that Appellant’s Verified Complaint should not be considered because 
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Appellant did not reference it in her memorandum or at hearing. For the reasons stated below, 


Respondent’s contentions are without merit. 


The exercise of specific personal jurisdiction over a nonresident defendant who 


purposefully directs its activities toward the forum is permitted “even if only for single or 


occasional acts in the forum state.” Russell v. SNFA, 2013 IL 113909, ¶ 41 (Ill. 2013) (emphasis 


added). Respondent fails to address this law whatsoever in its initial brief. Instead, it simply argues 


that if “facts alleged in a defendant’s affidavit contesting jurisdiction are not refuted by a counter-


affidavit filed by the plaintiff, then those facts are accepted as true.” Aspen Am. Ins. Co. v. 


Interstate Warehousing, Inc., supra. Still, Respondent fails to recognize that the Appellant is not 


challenging or attempting to contradict Respondent’s formation, ownership of property outside of 


Horry County, its presence in Illinois, or even where it deposits its money. Rather, Respondent 


purposefully directed its activities toward her in Illinois. Thus, while Sanjay Mishra states in his 


affidavit that Respondent does not carry on business outside of Horry County, he fails to deny that 


Respondent purposefully directed called Illinois to solicit payment from Appellant, enter into an 


agreement, and that Appellant’s money was deposited (repeatedly) into its bank account(s) in 


Horry County.  


Respondent falsely states that Appellant did not reference the Verified Complaint in her 


memorandum or at the hearing. In reality, Appellant’s memorandum explicitly stated that 


The Complaint giving rise to the Illinois Judgment stems from the 
Defendant operating a LaQuinta Inn in Horry County, South Carolina and 
asserts that it continually and flagrantly overcharged Plaintiff’s credit card 
beyond what was explicitly authorized by her, and its subsequent refusal to 
the refund the retained funds. The explicit authorization by the Plaintiff 
occurred when she received an interstate phone call at her residence in 
Glenview, Illinois from an employee of the Defendant in South Carolina. 
 


(R. p. 71.) (Emphasis added.)  
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Conversely, Respondent asks this Court to turn a blind eye to its own references to the 


Verified Complaint in its Memorandum in Opposition to Plaintiff’s Motion for Entry of Foreign 


Judgment and its Initial Brief. Instead, it asks the Court to rely only on the oral descriptions given 


at the hearing by its attorney, which were not verified by Respondent or contained in the affidavit 


of Sanjay Mishra. Even if the Trial Court relied on only the oral descriptions at hearing, there is 


no rule mandating that a Verified Complaint filed as a matter of public record in a sister state be 


filed or submitted with the foreign judgment.  


In all, Respondent fails to overcome Appellant’s prima facie case because Sanjay Mishra’s 


affidavit does not contain any facts or statements sufficient to meet its burden to defeat jurisdiction 


from its targeted actions. See Russell, 2013 IL 113909 at ¶ 28. Rather, there are no statements in 


the affidavit that touch upon jurisdiction of the Illinois court. Exhibits A, B, and C were presented 


at hearing to rebut and contradict Sanjay Mishra’s affidavit to which the Trial Court stated, “I’ll 


tell you, it is my impression that Mr. Mishra was an agent.” (R. p. 55, lines 6-7.) 


B. Respondent purposefully directed its activity in Illinois at the Appellant. 
 


Respondent argues that all of the underlying events took place in South Carolina, including 


entering into contract, charging Appellant’s credit card, and depositing her money. This argument, 


aside from its falsity, is a red herring because the call to the Appellant in Illinois could not verify 


a transaction that had yet to take place. In actuality, the money was sent by Appellant from Illinois 


after the oral contract was formed following negotiations between Respondent and Appellant in 


Illinois. See Kalata v. Healy, 312 Ill. App. 3d 761, 766-767, 728 N.E.2d 648 (Ill. App. Ct. 2000) 


(“we hold that personal jurisdiction has been established under section 2–209(a)(2) . . . Defendant 


made telephone calls to plaintiff in Illinois . . . the money was sent from Illinois, and the injury 


suffered by plaintiff occurred in Illinois.”) Further, Appellant’s friend was merely a beneficiary of 
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the contract formed between these parties. Appellant suffered injury in Illinois by Respondent’s 


continued credit card charges for numerous weeks after their initial agreement.. 


C. Respondent’s contacts with Illinois were sufficient.  
 


 Confusingly, Respondent contends that its contacts with Illinois were insufficient because 


its desk clerk confirmed and obtained authorization for an agreement existing between Appellant 


and her friend. Respondent also asserts that it did not rent a hotel room located in Illinois, nor did 


Respondent obtain payment in Illinois, as all actions were conducted in South Carolina only. As 


rebutted above, this argument frivolous because the Respondent obtained Appellant’s payment 


from Illinois after coming to a mutual understanding about the terms of the agreement.  


D. Requiring the Respondent to litigate in Illinois is reasonable. 
 


Respondent contends that it is unreasonable to litigate the underlying matter in Illinois 


because the only element in favor of the Appellant is her interest in obtaining relief at home. Even 


more surprising is Respondent’s assertion that Illinois would not have any interest “in a hotel room 


and credit card dispute that took place in South Carolina.” (Resp. Br., p. 15.) Respondent’s 


arguments are without merit.  


Where a nonresident party’s activities are purposefully directed at Illinois residents, that 


party must present a “compelling case” that jurisdiction is unreasonable. Ores v. Kennedy, 218 


Ill.App.3d 866, 874, 578 N.E.2d 1139 (Ill. App. Ct. 1991), citing to Burger King Corp., 471 U.S. 


at 477. Here, Respondent fails to present any case, let alone a compelling one. It fails to dispute 


Appellant’s argument that Illinois “has a manifest interest in providing its residents with a 


convenient forum for redressing injuries caused by nonresidents.” Russell, 2013 IL 113909 at ¶ 


41. It also fails to address that when a nonresident defendant purposefully derives benefit from its 


interstate activities in other jurisdictions, it would be unfair to allow that defendant to avoid any 
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legal consequences that proximately arose from those same activities. Id. It is clear that the benefit 


derived by the Respondent was the money from Illinois belonging to Appellant, and thus would 


be unfair to allow Respondent to avoid legal consequences in Illinois.  


Further, Respondent fails to argue that such litigation could be too costly in Illinois or that 


its owners could be inconvenienced by the travel, despite residing outside of South Carolina. 


Consequently, there is no substantive or compelling reason that it would be unreasonable for the 


Respondent to litigate the matter in Illinois.  


CONCLUSION 


Based upon the foregoing authorities and evidence, the Trial Court’s order should be 


reversed with a finding that service was properly effectuated and personal jurisdiction was properly 


exercised by the Illinois court.  
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
SECOND MUNICIPAL DISTRICT, CIVIL DIVISION 


ALISON MEYERS, an Individual, ) 
) 


Plaintiff, ) 
) 


v. ) No.  
) 


SHIRAM HOSPITALITY, LLC, d/b/a ) 
LA QUINTA INN NORTH MYRTLE BEACH, ) Amount Claimed: $3,120.74, plus 
a South Carolina Corporation, HARICHARAN J. ) interest charged, costs, punitive 
MISHRA, an Individual, and LA QUINTA ) damages, and reasonable  
HOLDINGS, INC., a Texas corporation. ) attorney’s fees. 


) 
Defendants. ) 


VERIFIED COMPLAINT 


Plaintiff ALISON MEYERS, an Individual, by and through her attorney, The Law 


Offices of Brendan R. Appel, LLC, complains against Defendants LA QUINTA INN NORTH 


MYRTLE BEACH, a South Carolina business, SHIRAM HOSPITALITY, LLC, a South 


Carolina corporation, HARICHARAN J. MISHRA, an Individual, and LA QUINTA 


HOLDINGS, INC., a Texas corporation as follows: 


THE PARTIES 


1. Plaintiff ALISON MEYERS (“Alison”) is an Individual with her principal place


of residence in the Village of Glenview, Cook County, Illinois. 


2. Defendant LA QUINTA HOLDINGS, INC., (“La Quinta Holdings”) a Texas


corporation which owns, operates and franchises hotels and whose corporate headquarters is 


located at 909 Hidden Ridge, Ste. 600, Irving, Texas 75038. On information and belief, La 


Quinta Holdings has a registered agent for service in Illinois under the alias “La Quinta 


Franchising, LLC” at Illinois Corporation Service, 801 Adlai Stevenson Drive, Springfield, 


Illinois 62703. 


ELECTRONICALLY FILED
11/5/2014 12:03 PM11/5/2014 12:03 PM11/5/2014 12:03 PM11/5/2014 12:03 PM


2014-M2-0025862014-M2-0025862014-M2-0025862014-M2-002586
ROOM: 0204
PAGE 1 of 15


CIRCUIT COURT OF
COOK COUNTY, ILLINOIS


MUNICIPAL DIVISION
CLERK DOROTHY BROWN
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3. Defendant SHIRAM HOSPITALITY, LLC, (“Shiram”) is a South Carolina


Corporation, whose registered agent is Sanjay H. Mishra, 201 S. Ocean Blvd., North Myrtle 


Beach, South Carolina 29582. Shiram does business as LA QUINTA NORTH MYRTLE 


BEACH for the purpose of operating a hotel at 1601-B Highway 17 North, North Myrtle Beach, 


South Carolina 29582 (“La Quinta” or “the La Quinta”) pursuant to a franchise agreement with 


La Quinta Holdings. 


4. Defendant HARICHARAN J. MISHRA, (“Mishra”) is an Individual whose


principal place of residence is, on information and belief, 201 S. Ocean Blvd., No. U1705, North 


Myrtle Beach, South Carolina 29582. On information and belief, Mishra is the managing 


member of Shiram. Mishra appointed his son, Sanjay H. Mishra, as the registered agent for 


Shiram and organized Shiram’s registered office at a luxury condominium property owned by 


Mishra. Mishra was formerly the owner of the La Quinta, but organized Shiram in or around 


2008 for the purposes of securing a $76,140.00 loan from the United States Small Business 


Administration in order to purchase the La Quinta from himself to enable the La Quinta to pay 


off its mortgage, upon which Mishra had defaulted. Mishra has continued to operate the La 


Quinta as if it were under his personal ownership, even incurring several tax liens against the La 


Quinta property. 


JURISDICTION AND VENUE 


5. Venue in this county is proper pursuant to 735 ILCS 5/2-101 in that this is the


county in which transactions or some part thereof occurred out of which the causes of action 


herein arose. 


6. This court has jurisdiction over all out-of-state defendants in this action pursuant


to 735 ILCS 5/2-209(a) by virtue of their transaction of business within the state of Illinois 


E
L


E
C


T
R


O
N


IC
A


L
L


Y
 F


IL
E


D
11


/5
/2


01
4 


12
:0


3 
PM


11
/5


/2
01


4 
12


:0
3 


PM
11


/5
/2


01
4 


12
:0


3 
PM


11
/5


/2
01


4 
12


:0
3 


PM
20


14
-M


2-
00


25
86


20
14


-M
2-


00
25


86
20


14
-M


2-
00


25
86


20
14


-M
2-


00
25


86
PA


G
E


 2
 o


f 
15


Record on Appeal 015







3 


whether in person or through an agent. 


BACKGROUND 


7. This is an action resulting from Defendants’ continual and flagrant over-charging


of Plaintiff’s credit card beyond what was explicitly authorized by her, and their subsequent 


refusal to refund the retained funds. 


8. On or about November 13, 2011, Alison was at her home in Glenview, Illinois,


when she received a call from an employee of the La Quinta named “Cynthia,” last name 


unknown. 


9. Cynthia told Alison that her friend Brendalyn Langdon (“Brendalyn”) was


checking in to the La Quinta. Alison had previously offered to pay for Brendalyn to stay two 


nights at the La Quinta while Brendalyn and her husband Terence (collectively “the Langdons”) 


completed their move from Illinois to South Carolina. On information and belief, Terence was 


still en route to South Carolina and Brendalyn was at the La Quinta alone without alternative 


means to way to pay for the hotel room. 


10. Cynthia asked Alison for her credit card information, which Alison gave to


Cynthia. On information and belief, Cynthia’s acts were against policies regarding use of credit 


cards instituted by La Quinta Holdings. 


11. Alison explicitly told Cynthia that she was only giving permission for her credit


card to be charged for renting one room for two nights. Cynthia indicated that she understood 


and that Alison’s credit card would not be charged for more than two nights for the Langdons’ 


stay in one room. 


12. On November 13, 2011, La Quinta charged Alison’s credit card $255.06 for the


two nights. 
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13. On information and belief, on November 14, 2011 Brendalyn was able to get


alternate credit card information from Terence, and gave the information to Cynthia and 


reiterated that La Quinta was to stop all charges on Alison’s card. 


14. On November 15, 2011, La Quinta charged Alison’s card $58.24 in spite of


explicit instructions from both Alison and Brendalyn to charge the Langdons’ card only. La 


Quinta had the Langdons’ credit card information on November 15, 2011, and charged the 


Langdons’ card $127.68 on the same date. 


15. From November 15, 2011 to December 1, 2011, Alison’s credit card continued to


be charged almost daily in amounts ranging from $47.39 to $58.24. During this time, the La 


Quinta was also charging the Langdons’ card. 


16. On or about December 1, 2011, Alison became aware that her credit card was still


being charged despite only authorizing La Quinta to charge two nights. Alison immediately 


called Brendalyn and informed her of the wrongful charges. On information and belief, 


Brendalyn spoke with the La Quinta’s assistant general manager named “Justine,” last name 


unknown, and told her to cease and desist charging Alison’s credit card. 


17. On information and belief, on or about December 2, 2011 Brendalyn returned to


the front desk at the La Quinta and spoke with the La Quinta’s general manager “Wanda,” last 


name unknown. Brendalyn told Wanda that the Langdons’ credit card was the only card that 


should be charged. Wanda indicated that she understood. 


18. From on or about December 2, 2011 to December 27, 2011, the La Quinta


continued to charge Alison’s credit card almost daily (and in some cases twice daily) in amounts 


ranging as high as $47.39. 


19. On or about December 27, 2011, Alison received notice from her bank that her
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credit card was still being charged by La Quinta. Alison attempted to contact the Langdons 


without success. 


20. From on or about December 27, 2011 to January 5, 2011, the La Quinta continued


to charge Alison’s credit card almost daily (and in some cases twice daily) in amounts ranging as 


high as $47.39. 


21. On or about January 5, 2012, Alison contacted the Glenview Police Department.


A police officer with the Glenview Police Department contacted the La Quinta, and La Quinta 


finally stopped charging Alison’s card on January 5, 2012. 


22. La Quinta refunded $10.00 to Alison’s card on January 5, 2014. This is the only


refund that La Quinta has made to Alison despite numerous requests. 


23. La Quinta charged Alison’s card beyond the authorized two-night stay a total of


$3,120.74. 


24. In or around March of 2012, Geoff Tucker, an employee with La Quinta


Holdings, contacted the Langdons and informed them that Alison’s credit card would not be 


refunded. 


25. As of this writing, Alison has been unable to secure a refund of the unauthorized


charges from either Defendant. 


26. On June 19, 2014, Alison, through her counsel, made a demand for repayment of


the unauthorized charges upon the La Quinta via a certified letter, return receipt requested. La 


Quinta received this letter on or about June 20, 2014. To date, neither Alison nor her attorney has 


received a response to this letter. A copy of this letter is attached hereto as Exhibit A. 
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COUNT I – CONVERSION 


27. Plaintiff repeats and realleges the allegations contained in paragraphs 1-26 as


though fully set forth herein. 


28. La Quinta employees Cynthia, Justine, and Wanda (collectively “La Quinta


employees”) were acting within the scope of their employment when the unauthorized charges 


were made on Alison’s credit card.  


29. Conversion is the unauthorized deprivation of property from a person entitled to


its possession. Sandy Creek Condominium Assoc. v. Stolt & Egner, Inc., 267 Ill. App. 3d 291, 


291 (2nd Dist. 1994). To prove conversion, plaintiff must establish (1) a right in the property; (2) 


a right to immediate possession; (3) wrongful control by the defendant; and (4) a demand for 


possession. Cirrincione v. Johnson, 184 Ill.2d 109, 114 (Ill. 1998). 


30. Alison had an immediate right to the over-charged funds. The La Quinta


continues to wrongfully control the funds. Alison has made repeated demands for repayment, of 


which Exhibit A is only the most recent example.  


31. The La Quinta and its owner Shiram are vicariously liable for conversion through


the conduct of their employees acting within the scope of their employment. 


32. La Quinta Holdings is liable for the acts of the La Quinta and its employees under


the theory of apparent agency. The website for La Quinta Holdings is www.lq.com (“the 


website”). The website advertises and enables booking for more than 830 hotels across the 


United States, Mexico, and Canada. The website describes LaQuinta Holdings as “one of the 


largest owners, operators and franchisors of select-service hotels in the United States,” with 


“more than 8,000 employees nationwide.” The website makes no distinction between hotels that 
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are owned and operated by La Quinta Holdings and those that operate pursuant to a franchise 


agreement such as La Quinta North Myrtle Beach. At the bottom of the main page of the 


website, the phrase “RESERVE WITH CONFIDENCE” is displayed in all capital letters above 


the logo of McAfee Secure, an Internet security service, with the words “Tested Daily.” 


33. By failing to make any distinction between the warranties made as to the


information security of the corporate-managed hotels and the franchise locations, La Quinta 


Holdings created the appearance that the La Quinta was its agent. Gilbert v. Sycamore Municipal 


Hospital, 156 Ill.2d 511, 523-524 (Ill. 1993).  


34. Alison would not have given the Cynthia her credit card information if not for the


appearance of this agency relationship, as Alison relied on the reputation and (apparent) security 


of La Quinta Holdings’ trusted brand.  Id.  


35. In the alternative, La Quinta Holdings is liable for the acts of the La Quinta’s


employees due to its status as a joint employer. On information and belief, La Quinta Holdings’ 


policies exert a large degree of control over its franchisees’ employees. Further, the website 


boasts “more than 8,000” employees nationwide while making no distinction as to its corporate 


and franchisee-employed employees. The La Quinta and La Quinta Holdings are joint employers 


of the employees that made the unauthorized charges on Alison’s credit card. La Quinta 


Holdings is vicariously liable for the conduct of the La Quinta’s employees by virtue of its status 


as a joint employer. 


36. Shiram is the owner of the La Quinta. Mishra has failed to respect the corporate


form of Shiram by incurring tax liens on the La Quinta property, by naming his son as registered 


agent, and by naming his own luxury condominium as the address of the registered agent. 


37. Efforts to pierce the corporate veil are governed by the state of incorporation.
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Westmeyer v. Flynn, 889 N.E.2d 671, 676 (Ill. App. 2008). On information and belief, Shiram is 


a South Carolina corporation. South Carolina uses a two-prong test to determine whether 


piercing of the corporate veil is proper. Sturkie v. Sifly, 280 S.C. 453, 458 (Ct. App. 1984). The 


first prong tests the Defendant’s observance of the corporate formalities. Id. The second prong 


requires that there be an act of fundamental unfairness if the acts of the corporation are not 


regarded as the acts of the individuals. Id. 


38. There exists such unity of interest and ownership that the separate personalities of


Shiram and Mishra no longer exist. To adhere to the fiction of a separate corporate existence of 


Shiram and Mishra would promote inequitable consequences by limiting Alison’s recovery for 


the fraudulent charges on her credit card by Shiram employees. 


39. Equity merits the piercing of the corporate veil, and Mishra is liable for the


conversion committed by Shiram and the La Quinta’s employees. 


40. Alison has been damaged $3,120.74, plus interest charged to her by her credit


card company, by the conversion committed by the Defendants. 


41. Punitive damages are available for conversion. Dubey v. Public Storage, Inc., 395


Ill. App. 3d 342, 355 (1st Dist. 2009). Punitive damages for the tort of conversion properly lie 


where the Defendants act willfully or with such gross negligence to indicate a wanton disregard 


for the rights of others. Turner v. Firstar Bank, N.A., 363 Ill. App. 3d 1150, 1160 (1st Dist. 2006). 


42. Punitive damages are proper in this case. La Quintia employees received repeated


instructions to only charge the Langdons’ card, made assurances that charges would stop on 


Alison’s card, only for La Quinta to flagrantly disregard those instructions and assurances. Such 


acts indicate a willful and wanton disregard for Alison’s rights. 


WHEREFORE, Plaintiff, ALISON MEYERS, prays that this Court enter judgment in her 
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favor for the amount of $3,120.74, plus costs, fees interest charged, and punitive damages 


against the Defendants, jointly and severally, and for any other relief that this Court may deem 


necessary. 


COUNT II – UNJUST ENRICHMENT 


43. Plaintiff repeats and realleges the allegations contained in paragraphs 1-42 as


though fully set forth herein. 


44. To prove a claim for unjust enrichment in Illinois, the plaintiff must prove (1) that


the Defendants received a benefit; (2)  the Plaintiff suffered a detriment by the Defendants’ 


receipt of the benefit; and (3) the Defendants’ retention of the benefit would be unjust. HPI 


Health Care Servs., Inc. v. Mr. Vernon Hospital, Inc. 545 N.E.2d 672 (Ill. 1989). 


45. Here, La Quinta and Shiram received the benefit of the funds over-charged to


Alison’s credit card, and Alison suffered from their receipt of the funds because she lost use of 


the funds. Further, the Defendants’ retention of the benefit would be unjust because the La 


Quinta could have charged the Langdons at any time after November 15, 2011. 


46. For the reasons set forth in Count I and realleged in this Count, Defendants La


Quinta, La Quinta Holdings, Shiram and Mishra are jointly and severally liable for the acts of the 


La Quinta and its employees.   


WHEREFORE, Plaintiff, ALISON MEYERS, prays that this Court enter judgment in her 


favor for the amount of $3,120.74, plus interest charged, costs and fees against the Defendants, 


jointly and severally, and for any other relief that this Court may deem necessary. 


COUNT III – BREACH OF CONTRACT 


47. Plaintiff repeats and realleges the allegations contained in paragraphs 1-46 as


though fully set forth herein. 
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48. When La Quinta employee Cynthia contacted Alison on November 13, 2011, the


parties formed a valid, enforceable oral contract supported by consideration for two nights 


residence in the La Quinta’s hotel.  


49. La Quinta’s charging of $3,120.74 in unauthorized funds on Alison’s credit card


constitutes a breach of the oral contract. 


50. Alison has been damaged $3,120.74 plus interest charged to her as a result of La


Quinta’s breach of the contract. 


51. For the reasons set forth in Count I and realleged in this Count, Defendants La


Quinta, La Quinta Holdings, Shiram and Mishra are jointly and severally liable for the La 


Quinta’s breach of contract.   


WHEREFORE, Plaintiff, ALISON MEYERS, prays that this Court enter judgment in her 


favor for the amount of $3,120.74, plus interest charged to her, fees and costs against the 


Defendants, jointly and severally, and for any other relief that this Court may deem necessary. 


COUNT IV- COMMON LAW FRAUD 


52. Plaintiff repeats and realleges the allegations contained in paragraphs 1-51 as


though fully set forth herein. 


53. The elements of common-law fraud are (1) a false statement of material fact; (2)


the Defendant’s knowledge that the statement was false; (3) the Defendant’s intent that the 


statement induce the Plaintiff to act; (4) the Plaintiff’s reliance on the statement. Miller v. 


William Chevrolet, 326 Ill. App. 3d 642, 648 (1st Dist. 2001). 


54. On November 3, 2011, La Quinta employee Cynthia made a false statement of


material fact in promising that Alison’s credit card would only be charged for two nights. On 


information and belief, Cynthia made the statement with the intention that the statement induce 
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Alison to give Cynthia her credit card information. Alison relied on Cynthia’s statement in 


subsequently furnishing her credit card information. 


55. On multiple occasions after Alison’s initial authorization to charge for two nights,


Defendants were reminded not to charge (and later to stop charging) Alison’s card after two 


nights. Each time, Defendants would agree to comply with the original agreement, but in truth 


never had any intention to stop charging Alison’s credit card for the Langdons’ stay. 


56. Alison has been damaged $3,120.74, plus interest charged due to a La Quinta


employee’s fraud. 


57. Punitive damages in common law fraud claims may be proper when the


Defendant is aware of the damage that his deceit would cause. Vance Pearson, Inc. v. Alexander, 


86 Ill. App. 3d 1105, 1112 (4th Dist. 1980). 


58. Cynthia was aware of the damages that her deceit would cause as evidenced by La


Quinta’s continuous charging of Alison’s credit card. On information and belief, Brendalyn told 


Cynthia to cease charging Alison’s card on November 15, 2011, and La Quinta continued to do 


so anyway. 


59. For the reasons set forth in Count I and realleged in this Count, Defendants La


Quinta, La Quinta Holdings, Shiram and Mishra are jointly and severally liable for the acts of the 


La Quinta and its employees.   


WHEREFORE, Plaintiff, ALISON MEYERS, prays that this Court enter judgment in her 


favor for the amount of $3,120.74, plus punitive damages, interest charged, costs and fees 


against the Defendants, jointly and severally, and for any other relief that this Court may deem 


necessary. 
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COUNT V – VIOLATIONS OF 
THE CONSUMER FRAUD AND DECEPTIVE BUSINESS PRACTICES ACT 


60. Plaintiff repeats and realleges the allegations contained in paragraphs 1-59 as


though fully set forth herein. 


61. Deceptive acts, including the employment of any deception, fraud, false pretense,


or false promise in the conduct of any trade or commerce are unlawful violations of the Illinois 


Consumer Fraud and Deceptive Business Practices Act (the “Act”). 815 ILCS 505/2. 


62. An individual who suffers actual damages for violations for the Act may bring a


private action for the actual economic damages suffered, plus any other relief the trial court 


deems proper. 815 ILCS 505/10(a). 


63. To prove a violation of the Act in a private action, Plaintiff must establish (1) a


deceptive act or practice; (2) intent on Defendants’ part that Plaintiff rely on the deception; (3) 


the deception occurred in the course of trade or commerce; (4) “actual damage” suffered by 


Plaintiff; and that (5) said damage was actually caused by the deception. Zekman v. Direct 


American Marketers, Inc., 182 Ill.2d 359 (Ill. 1998). 


64. Such action may be commenced in the county in which the transaction or any


substantial portion thereof occurred. 815 ILCS 505/10(b). 


65. In an action for actual damages under the Act, the Court may award reasonable


attorney’s fees and costs to the prevailing party. 815 ILCS 505/10(c). 


66. La Quinta violated the Act by employing a deceptive practice when it falsely


promised to Alison that her card would only be charged for two nights. La Quinta intended 


Alison to rely on the false promise in order to secure her credit card information. La Quinta made 


the false promise in the course of a commercial transaction. Alison suffered actual damages in 
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the form of $3,120.74 in unauthorized charges plus interest charged to her by her credit card 


company. Alison’s damages were caused by the deception, since she never would have given her 


credit card information to La Quinta without the false promise that her card would only be 


charged two nights for the Langdons’ stay. 


67. This commercial transaction occurred in substantial part in Glenview, Illinois,


when La Quinta employee Cynthia contacted Alison at her home there. 


68. Alison is entitled to her damages, costs, fees, reasonable attorney’s fees, and


punitive damages due to La Quinta’s flagrant violations of the Act. 


69. For the reasons set forth in Count I and realleged in this Count, Defendants La


Quinta, La Quinta Holdings, Shiram and Mishra are jointly and severally liable for the acts of the 


La Quinta and its employees.   


WHEREFORE, Plaintiff, ALISON MEYERS, prays that this Court enter judgment in her 


favor for the amount of $3,120.74, plus punitive damages, interest charged, costs and reasonable 


attorney’s fees against the Defendants, jointly and severally, and for any other relief that this 


Court may deem necessary. 


Dated:  November 3, 2014 


____________________________________ 
Attorney for Plaintiff 


Attorney No.: 38354 
Brendan R. Appel 
Alex P. Blair 
Law Offices of Brendan R. Appel, LLC 
191 Waukegan Road, Suite 360 
Northfield, Illinois 60093 
847-730-4224
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191 Waukegan Road 
Suite 360 


LAW OFFICES OF BRENDAN R. APPEL, LLC 


Northfield, illinois 60093 


Telephone: 847.730.4224 
Facsimile: 847.730.4114 


June 19, 2014 


VIA CERTIFIED MAIL 


La Quinta Inn 
North Myrtle Beach 
1601B Hwy 17 North 
North Myrtle Beach, SC 29582 


Re: Fraudulent Room Charges to Alison Meyers 


Dear Sir/Madame: 


BRENDAN R. APPEL 
Managing Attorney 
bappel@balegal.com 


ALEXP. BLAIR 
Associate AttometJ 
ablair@balegal.com 


Ms. Alison Meyers has retained our firm regarding a long-running dispute over charges that your hotel made to 
her credit card from November 13,2011, to January 5, 2012 totaling $3,376.10. Ms. Meyers has attempted in vain 
to resolve this issue with your hotel and is now in the process of investigating all rights and remedies available to 
recover her funds. Please consider this letter Ms. Meyers' final attempt to resolve the issue amicably. 


On November 13, 2011, Ms. Meyers spoke with La Quinta North Myrtle Beach employee Cynthia via telephone 
from her home in Glenview, Illinois, and provided her credit card number for the use of two nights only by her 
friends Brendalyn and Terence Langdon. Before giving her card number, Ms. Meyers made clear to Cynthia that 
her credit card was to be charged for two nights only, and Cynthia confirmed. Accordingly, Ms. Meyers' card was 
charged $255.36 on November 13, 2014. However, in violation of her explicit authorization, permission, 
instructions and agreement, La Quinta continued to charge Ms. Meyers almost nightly until January 5, 2012. By 
the time that Ms. Meyers discovered that her credit card was still being charged, it was too late. An investigation 
has revealed that La Quinta continued to fraudulently charge Ms. Meyers' card after the Langdons provided La 
Quinta with their own credit card information on November 15, 2011, and after the Langdons ordered La Quinta 
to cease and desist all charges to Ms. Meyers. Our investigation has revealed that La Quinta North Myrtle Beach 
fraudulently charged Ms. Meyers $3,120.74 beyond what she agreed to pay. Ms. Meyers hereby demands the 
immediate repayment of $3,120.74 to her via certified check. Please contact me and inform us regarding your 
willingness to reimburse Ms. Meyers for these charges so that we may proceed accordingly. 


Very truly yours, 


LAW OFFICES OF BRENDAN R. APPEL, LLC 


Alex P. Blair 


WWW.BALEGAL.COM 
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1 


1 STATE OF SO UTH CAROLINA) TRANSCRIPT OF RECORD 


2 COUNTY OF HORRY CASE NO .: 20 19 - CP -26-052 54 


3 


4 -------------------------------------------------- -


5 December 4 , 20 19 


6 BEFORE : The Honorable Larry B. Hyman 


7 ------------------------------------------ ---------


8 ALISO N MEYERS , 


10 


9 Plaintiff , 


0 ORIGIN.AL vs . 


11 SHIRAM HO SPITAL I TY , LLC , e t . a 1 , 


12 Defendants . 


13 ----------------------- -- - ----------------------- -----


14 


1 5 AP PEARAN CES : 


16 


17 Edward Grimsl ey , Esq . 
Appea ring for the Plaintif f . 


1 8 


19 Fred Newby , Sr ., Esq . 
Appearing for the Defendan t. 


20 


21 


22 


23 Official Court Reporter : 


24 Natalie Dahl , RPR 


25 
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1 


2 


3 


4 


5 


6 


P-R- 0 - C- E-E-D-I- N- G- S 


THE COURT : Meyers versus Sh iram Hosp i tali ty , 


mo tio n to en ter a for eign judgment. It l oo ks l ike , 


Mr . Gr ims ley , that is your motion? 


MR . GRIMS LEY: It is, Yo ur Honor . 


THE COURT : I ' ll h e ar from you . 


2 


7 MR. GRIMS LEY : Before I star t , I have a coupl e of 


8 exh ibits, and I shared t hose with Mr. Newby , and I ' l l 


9 refer to these . 


10 


11 


12 


13 


14 


1 5 


16 


17 


THE COURT : Than k yo u . 


MR . GRIMSLEY : Th e facts and laws have bee n set 


forth in a memorandum I su bmitted in suppor t of our 


mo tio n t o ente r j udgment as the record of the co urt , 


an d I sen t a copy to your law c lerk als o with a brief 


summa ry of t he fa cts relevant to t he judgmen t that we 


seek to domesticate. 


This is an Ill inois j udgment tha t wa s handed do wn 


18 by the Illinois court in March of 201 6, and i t stems 


19 


2 0 


21 


22 


23 


24 


25 


from my cl ien t, who was in he r home in Illinois where 


sh e r esided. Sh e had two fr iends t hat were a ma rri ed 


couple who wer e moving to Myrtle Beach . The wife 


preceded the husband in the move by t wo d ays, an d when 


she went to check into the 


hotel , she didn' t have a credit card . 


La Quinta 


Sh e ha d cash , 


bu t t hey d ema nded t hat they have a c redit ca rd. So 
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3 


1 s h e cal led my client , wh o i s a clo se f riend , a nd said 


2 could I use yo ur credit card to cha r ge for two nights 


3 until my husband gets here with the credit card , and 


4 bas e d on that t e lephone c al l from the La Qu inta Inn 


5 through its c ler k , Cynthia , who ca ll ed my cl i ent to 


6 confirm that she was authorizing the use of a credit 


7 card for one night ' s stay at La Qu inta , based on that 


8 telep hone ca ll, and durin g that conv ersation o n the 


9 telephone, my client provided the credit card number, 


10 secur ity code a n d said tha t I will a uthorize it for 


1 1 two nights , and t wo nig hts o n ly . It t urned o u t that 


12 after the two days passed , the hotel kept charging her 


1 3 credit card for the stay . After she discove red that , 


14 s h e ca lled the ho tel and sa id I o n l y a uthorized two 


15 nights , you continue to charge and I request t hat that 


16 be refunded to my credit card , and the hotel refused 


1 7 to d o t hat . 


1 8 The law regarding this is pre tt y straight forward . 


19 Both Illinois and South Carolina recognize the uniform 


20 statute regarding domestication of f oreign judgments . 


2 1 Sout h Caroli n a c ourts , ba s ed on tha t statute , have 


22 ruled that the law of the state that rendered the 


23 judgment will b e used to determine t h e validi t y and 


24 effect of the j udgment . 


25 Illinois law first establishes that the courts of 
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4 


Illinois had jurisdiction over the defendant and is 


cited in my memorandum . But, basically, it provides 


1 


2 


3 


4 


5 


6 


7 


that a person , either individually or through an agent 


who transacts business in the State of Illinois , 


subjects itself to specific jurisdiction of the courts 


of Illinois . 


In this c a s e, the complaint that was fil e d i n 


8 this matter tha t led to the judgment being rendered by 


9 the courts in I llinois provided and stated t h a t that 


10 telephone call p l aced from Horry County to Il linois 


11 constituted a transaction of business . 


12 THE COURT : Let me interrupt you . Shiram 


13 Hospitality, LLC , is a South Carolina entity? 


14 


15 


16 


MR . GRIMSLEY: It is , Your Honor . 


THE COURT : And you sued them in Illinoi s ? 


MR . GRI MS LEY : That ' s correct . 


17 THE COURT: Ba sed upon , essential l y , the l o n g- arm 


18 statute of I l linois? 


19 


20 


21 


22 


23 


MR . GRIMS LEY : Of Illinois , correct . 


THE COURT : 


default? 


And a judgment was rendered ; was it a 


MR. GRIMSLEY : It was a default judgment . 


THE COURT : What judgment did you receive in 


24 favor of your client - - or did your client receive? 


25 I ' m sure you were not there in Illinois . 
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1 


2 


3 


4 


5 


6 


7 


8 


MR. GRIMSLEY: What was the judgment amount? 


THE COURT : Yes . 


MR . GRIMSLEY : It provided , Your Honor, for the 


amount that was charged plus punitive damages in 


total , and that's the amount. 


THE COURT: What do you seek to enter here, what 


amou nt? 


5 


MR . GRIMSLEY : I think it is $36 ,000, Your Honor. 


9 I believe that is right. The judgme nt is of record 


10 with the court, but I think that is what it is . 


11 


12 


13 


14 


15 


16 


17 


18 


THE COURT: And you have now come to South 


Carolina , your client has , to enter this Illinois 


judgment? 


fV1R. GRIMSLEY: Correct. 


THE COURT : Okay . All right . You may proceed . 


MR. GRIMS LEY: Thank you . Okay . So I t hink , 


Your Honor, based on the facts of the case and the 


laws of Illinois , that courts in Illinois had personal 


19 jurisdiction over the Shiram , LLC . 


20 


21 


THE COURT : Is there a service issue? 


tv~R . GRIMSLEY : There is a service issue, and that 


22 is kind of the second issue . 


23 THE COURT : Let 's talk about that . I assumed 


24 that there was . 


25 MR. GRIMSLEY : The process of service was served 
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6 


1 on Mike Shira m - - no , sorry , Mishra , who was at t h e 


2 hotel when th e process server served him . He accepted 


3 service and d i d not refuse and , apparently , b ased on 


4 an affidavit t h at h as been filed by the d e fenda n t, 


5 after accept i ng it, h e did not inform other -- the 


6 oth er me mber of the LLC that t h e p r o c e ss had been 


7 


8 


serv e d. 


THE COURT : Is it you r a l legat ion that he is a 


9 memb er of the LLC, or he is some age ncy? 


10 MR. GRIMSLEY: Ba sed on the docume nts I handed up 


11 to you as e x h ibits, there is an exhibit -- an d t hat is 


12 he is not a me mb er , but that he was an a ge nt and 


13 possibly a ma n ag e r for the LLC . 


14 I f you will l o ok at Exhibit A, this was an 


15 article t hat appeare d in the Strand Hospitality 


1 6 Serv i c es and it states that Mr . Fa r (phonetic), who i s 


1 7 pictured there with Mr . Mis h ra , was the owner of the 


18 La Quinta North Myr tl e Beach h otel . 


Ex hibit B is --19 


20 


21 


22 


23 


24 


25 


THE COURT: It sa ys Mr . Mishra , who you serv ed, 


is the own e r . 


MR . GRIM S LEY : That ' s correct . 


THE COURT : Owner of the hotel , okay . 


MR . GRI MSLEY: And Exhibit B is a Linkedi n 


pri n to u t , and in t ha t Mr . Mishra state s that he is the 
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1 managing director of the Shira m, LLC . I would submit 


2 to the Court tha t an LLC can reta in the service s of 


3 managers , treasures, bookkeepe rs and other peop le who 


4 ar e not member s of the LLC . I think in this c a se that 


5 there is sufficient information to believe that Mr . 


6 Mishra was act i ve l y involved in the LLC . 


7 


8 


9 


10 


Then , there 


appears it wa s a 


I t was in 2012 , 


i s a third a r t i c le , Your Honor . It 


reprint fro m the Sunday ne wspa per . 


and in the ar t icle it states that 


Mishra referring to Mike Mishra signed an 


11 utility easement agreement in December stati ng that he 


12 is a manag ing member of Sh iram, wh ich is an anag ram of 


1 3 Mis hra . 


14 Later , it states that Mike Mishra reached out to 


15 the hotel last week and told news that he is managing 


16 the property for Shiram , and t he corporation o wner 


17 l ives in Fayettev i ll e , Nort h Ca ro l i na . I t h in k t hat 


18 ba sed on th i s i n f ormation , there is reason to believe 


19 that Mike Mishra was , in fact , actively involved in 


20 managing the LLC even though he was not named as a 


21 managing membe r o f the LLC . 


2 2 More i mportant l y, Your Honor, I thin k t o thi s 


23 ca se is that wh e n the LLC wa s se rved with the j udgment 


24 order shortly after it was rendered in 2016 , the 


25 affidavit that has been submitted by Sanjay 
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8 


1 (phonetic) , Mishra states that they did not know of 


2 the complaint having been filed and did not know until 


3 the judgment was rendered . I would submit that Mike 


4 might have had reas on not to disclose to them that it 


5 had been served , but at any rate , they did not at that 


6 time take any type of action to try to set that 


7 judgme nt aside and have it vacated in I llinois as they 


8 could have done . 


9 THE COURT : There has been no effort to a ttack it 


10 in Illinois? 


11 MR . GRIMSLEY : Pardon me? 


12 THE COURT : No effort to attac k the judgme nt in 


13 Illinois? 


14 


15 have . 


MR . GRIMSLEY : No, they did not , and they could 


There is a statute cited in my memorandum t hat 


1 6 provides that it can be done within t wo years, and 


17 


1 8 


it ' s now three years or more . They did not ta ke a 


stay or attack it. So it is our pos ition that the 


19 judgment in I llinois remains valid and in effect in 


20 that state and, the refore , the courts in South 


21 


22 


23 


24 


25 


Carolina shou l d recognize that and domesticat e the 


judgment here . 


THE COURT : All right . Mr . Newby , answer the 


question for me : Why was there no effort to attack 


t he judgme nt in Ill inois? 
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1 


2 


MR. NEWBY : I 1 m not sure that -- the timeline 


that we have ind i cate s that the judgment was rendered 


9 


3 in March of 2016 , about a year - and-a-half after it was 


4 filed in Il linois, the lawsuit was filed . Mike Mishra 


5 is the father of Sanjay, the registered agent and 


6 principal owner of the company . The affidavit of 


7 servi ce , in fac t, doesn ' t say that h e served as the 


8 r egis tered agent, it says that he served H. Mike 


9 Mish ra , a person of discretion , the father of the 


10 agent, Sanjay . So service -- of course I don ' t know 


1 1 the answer to your question, but. 


12 


13 here : 


THE COURT : You know , t h ere is t wo service issues 


One, a p r ocess from Illinois . Then , we have 


14 servi ce as it relates to the effort s to enforce the 


15 judgment here . Now , if service of the petition to 


16 enforce or enroll this foreign judgment is defective , 


17 that would be a matter to be a ttacked here; would it 


18 not? But if the Illinois court has found that there 


19 was good service and the opportunity to challenge that 


20 has expired, how do we challenge that here? 


21 


22 


23 


24 


25 


MR . NEWBY : The re is a South Carolina court case , 


PY Mona rc h vers u s Sowel l Meats , 1997. It ind i cates 


that the Uniform Enfo rceme nt of Foreign Judgments Act 


allows a judgment allows relief from a foreign 


judgment if there is lack of personal service . We 
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1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


10 


contend the service was defective . The statutes in 


South Carolina are clear that you serve the regis tered 


agent of an LLC, and if you cannot find the regist ered 


agen t in the state, then you serve the secre tary of 


the state . No effort was made to do that . They knew 


they didn ' t serve the registered agent because the 


af fidavit of service says they didn ' t . 


THE COURT : What do you say about that , 


Mr . Grimsley? 


MR . GRIMSLEY : Your Honor , it is my belief that, 


11 again, Mike was an active member of the LLC . He was 


12 not a named member , but I think that he was managing 


13 for the LLC . 


14 


15 


16 


1 7 


18 


19 


20 


21 


22 


23 


24 


25 


THE COURT : But Mr. Newby tells me that that is 


not sufficient . 


Read it again , Mr . Newby . I s this from Rule 5 , 


or wha t are you reading fro m there ? 


MR . NEWBY: I f I may , I ' l l hand up a copy of the 


case that I just cited; and the statute, I ' ll get a 


copy of that , too . 


(A brie f pause in the proceedings . ) 


THE COURT: All right . I'm l ooking at your case , 


and you ' re correct . The court says that the Un iform 


Enforcement of Foreign Judgments Act allows the 


judgment debtor to file a motion for relief from or a 
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1 1 


1 notice of defense to a foreign judgment on any ground 


2 for which re lief from a j udgme nt of this state is 


3 a llowed . Lack of personal jurisdiction is one such 


4 ground . The validity in e f fec t of a foreign judgme nt 


5 must be de t ermined by t he laws of the state t hat 


6 r endered the j udgment . 


7 So would we not have to the n look at t he 


8 jurisdiction -- personal j u r isdiction rul es and laws 


9 of I llinois? 


MR. NEWBY: And I have tha t , too, Your Honor. 


THE COURT: All rig ht. Let's look at t hat . 


MR. NEWBY : If I may, I ' ll firs t read the ru le i n 


10 


1 1 


12 


13 South Carolina on serv i ce . Th is is Rule 4(d} of the 


14 Civil Rules of Civil Procedure . It says t hat serv ice 


1 5 upon a corporation or partnership or other 


16 unincorporated association, which is sub j ect to sui t 


1 7 under a common name , by delivering a copy of t he 


18 summons and complaint to an o ffic er, a managing or 


19 general agent or any other agen t authorized by 


20 appo intmen t or by law t o receive service of proce ss, 


21 and if the agent is one authorized by sta t ute t o 


22 receive se r vice, and the statute so r equires by so 


23 mailing a copy to t h e defe ndant . 


24 So I ' ll s t ar t by saying it is clear to us that 


25 they had no good service unde r South Ca r olina l aw. 
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1 


2 


3 


law ; 


12 


THE COURT: Right . I ' m interested i n I llinois ' 


I think that is controlling . 


MR . NEWBY : I ' ll hand up a copy of that , Your 


4 Honor , what we believe to be the appropriate s ection . 


5 Very simi l a r, p rivate corporation may be s erv ed one --


6 by , numbe r one, leaving a copy of t he s ummo n s wi t h the 


7 registe red agent or a ny officer or agent of the 


8 corporat ion found anyw he r e in the State -- " in th e 


9 State " woul d be in I llinois , because t h is i s an 


10 Illinois rul e -- or , two , in any other mann e r now or 


11 hereafter permitted by law . A private corporat ion may 


12 also be notifi e d by publication or mail -- and so 


13 forth . 


14 


15 


16 


17 


18 


19 


20 


This is the only thing that we found that would 


be ap~licable to t his question . Of cou rse t hat 


doesn ' t affect the t hreshold questio n o f whether 


Ill i no i s court eve n h a d j u risdictio n due to minimum 


contac t s o r otherwise. The fact that t he plaintif f 


called her fr i e nd in Illinois and said can we use yo u r 


credit card b e c ause all I have is cash , tha t is hardly 


21 an action by the defendant , who owned a hotel , to 


22 submit themselves to the jurisdiction of Illinois 


23 courts . They took a credit card that was authorized . 


24 If the plaintiff -- quite frankly -- by the way , 


25 the judgment, y ou asked about the amoun t, i t is 34 , 571 
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1 at the time it was entered . The amount th ey were 


2 seeking is $3,100, that they claim was an overcharge 


3 on the credit card . If the friend of the plaintiff 


4 got the benefit of the plaintiff ' s credit card to the 


5 tune of $3 , 100 , she should collect from the friend . 


6 They got the rooms ; they didn ' t pay for them. All she 


7 h ad to do is give me the mon ey or give me your credit 


8 card and make it even . They didn ' t c hoose to do that . 


9 They filed a lawsuit in 2014 against -- not just the 


10 hotel owner , by the way , but La Quinta over this 


11 credit card question. 


12 So we don ' t think Illinois court had minimum 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


contact or jurisdiction of the subject matter . We 


don ' t think they had jurisdiction through se r vice , 


because they had bad service . 


THE COURT: Let me hear , Mr . Grimsley . 


MR. GRIMSLEY : Your Honor, thank you . There are 


two te l ephone calls, actually. The first was from the 


friend who wa nt e d to use the credit card saying is it 


all right if I do that, and then my client said, yes . 


Then , Cynthia , who was a n employee of the hotel , made 


the telephone call to my client saying we have a guest 


here who would like to use your credit card , do you 


24 give your authority, and she did and provided the 


25 hotel employe e with the credit card information . 
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So I th ink th ere was -- based on statutes of 


Illinois -- sufficient contact , and the courts of 


I l linois sa id a singl e act is enough to tra nsac t 


business . 


THE COURT : I ' m not so concerned about that . 


14 


1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


1 1 


12 


I'll tell yo u, it is my impression that Mr . Mishra was 


an agent . What I ne e d to know is whether or not 


service on the agent of the LLC in South Ca rolina is 


sufficient to confer persona l jurisdiction of the LLC 


in Illinois . 


MR . GRIM SLEY : The way I read Illinois statute , 


it is . It can be an agent . It can be a member . It 


13 can b e a managing member , an agen t . 


14 THE COURT: What are they talking about here when 


15 they say , " Found anywhere in the State, " and they 


16 capitalized that? " If the agent is found within the 


17 Stat e " ? 


18 MR. GRIMSLEY: I would submit that is the sta te 


19 which it is served , Your Honor . 


20 THE COURT : Well , I don ' t know . That i s a n 


2 1 interesting question . It is particu larly -- in ligh t 


22 of the fact that in that sta tute they capitalize that 


23 wor d " state ." Are they re ferring t o Illinoi s? Or are 


24 they referring t o any state? Why would they e ven need 


25 to say it if it was any state? Why couldn ' t t hey just 
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1 say " served " ? Why would they need to say " found 


2 anywhere in the State"? I mean , that wouldn ' t even 


3 need to be there if you could serve them in any state. 


4 I ' ll tell you what, gentlemen , provide me with 


5 proposed orders within the next two weeks. Try to get 


6 them before Christmas. And I want you to emphasize 


7 your feeli ngs on that particular issue , okay . 


8 May I keep these? 


9 


10 


11 


12 


13 


14 


15 


1 6 


17 


18 


19 


20 


21 


22 


23 


24 


25 


MR . GR IMSLEY: Yes . 


THE COURT : Okay . Thank you , gentlemen . 


(Whereupon , the proceedings concluded . ) 
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1 CERTI FICATE OF REPORTER 


2 State of South Carolina) 


3 County of Horry 


4 


5 I , Nata lie Dah l , Official Court Reporte r for the 


6 State of South Carolina , do hereby certify that the 


7 fore going is a true, accurate and comple te Transcript 


8 of Reco rd of the evidence introduced in the hearing of 


9 the above - captioned case , relative to appeal , in the 


10 Court of Common Pleas for Horry County , Sou t h 


11 Carolina , on the 4th day of December , 2019 . 


12 I do further certify that I am neither of kin, 


13 counsel , nor interest to any party hereto . 


14 


15 Ma rc h 26, 2020 


16 


17 ----~fil~t_@Q_ ___ _ 
18 Natal ie Dahl, RPR 


19 Court Reporter 


20 


21 


22 


23 


24 


25 
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as to


| February 01, 2012


Hotel Online News for the Hospitality Executive 
(http://www.hunterhotels.net) By David Wren, The Sun News, Myrtle
Beach, S.C.McClatchy-Tribune Regional News


Feb. 26, 2012–HARICHARAN “MIKE” MISHRA — a North Myrtle Beach
hotel owner who defaulted on two government-backed loans totaling
nearly $900,000 — paid off his mortgage with the proceeds from a third
guaranteed small business loan. Federal of�cials are now examining how
stimulus plan funds made their way into Mishra’s hands.


“All I can say on this is we’re looking into it,” Michael Stamler, a
spokesman for the U.S. Small Business Administration, told The Sun
News last week.


Mishra also defaulted in 2008 on an $18.9 million construction loan for
the Atlantic Palms condominium project in Myrtle Beach, in which
purchasers lost $2 million in deposits.


The agency’s review of the SBA loan started after The Sun News raised
questions about discrepancies in documents associated with Mishra’s
2010 sale of the La Quinta Inn at 1601-B Highway 17 North in North
Myrtle Beach to a corporation named Shiram LLC.


Those documents appear to show that Mishra and his son are members
of the corporation that was formed to obtain an SBA-backed loan that
paid off Mishra’s mortgage on the hotel just as Carolina First Bank, now
TD Bank, was about to foreclose on the property.


Mishra told The Sun News that he is not af�liated with the corporation
that bought the La Quinta, formerly a Best Western hotel.


However, Mishra signed a utility easement agreement in December
stating that he is the managing member of Shiram, which is an anagram
of Mishra.


Sanjay Mishra, Mike Mishra’s son, has been listed as Shiram’s registered
agent since the corporation was formed in 2008, according to the S.C.
Secretary of State’s web site.


Mike Mishra, who was reached at the hotel last week, told The Sun
News that he is managing the property for Shiram and that the
corporation’s owners live in Fayetteville, N.C.


“I’m not part of the LLC,” he said. “When I sold the hotel I said I would
manage it for them for one year, but I’m still here.”
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Mike Mishra sold the La Quinta to Shiram on March 11, 2010, for $2
million, according to Horry County property records. Shiram used the
proceeds from an SBA-guaranteed loan to buy the hotel. That loan was
part of President Obama’s stimulus plan that temporarily relaxed
lending rules and added more than $1 billion to the SBA’s pool of funds
to make money more accessible to small businesses.


Mike Mishra told The Sun News that he used proceeds from the hotel
sale to pay off the Carolina First loan that was in danger of default. That
bank �led a mortgage satisfaction document on May 5, 2010, showing
Mike Mishra and his wife, Illa, had paid off the debt.


“It [the hotel] was about to go into foreclosure and I was trying to save
it,” Mike Mishra said.


Gita Jhala signed the SBA-backed loan papers as the sole member and
manager of Shiram, according to property records. The Shiram
corporate address listed on the deed is for property that belongs to Illa
and Sanjay Mishra.


Neither Gita Jhala nor her husband, Mahesh “Mike” Jhala, could be
reached for comment last week.


The Jhalas previously have conducted real estate and business
transactions with the Mishra family. For example, Mike and Illa Mishra
sold a condominium unit at 201 S. Ocean Blvd. in North Myrtle Beach to
Mahesh Jhala in January 2002, property records show. Mahesh Jhala
sold the same unit to Illa and Sanjay Mishra four years later.


Mike Mishra also was the registered agent for a corporation Gita Jhala
formed in 1995 that operated a Days Inn hotel in Fayetteville, N.C. Illa
Mishra was a director of that corporation, according to N.C. Secretary of
State records.


Mike Mishra defaulted on two previous SBA-backed loans — both of
them taken on Jan. 16, 2000 — before he sold the La Quinta Inn to
Shiram LLC, according to court documents. The �rst loan was a
promissory note for a $185,900 and the second loan was a $681,500
30-year mortgage. The collateral for the mortgage was the hotel at
1601-B Highway 17 North in North Myrtle Beach, according to the loan
document.


The federal government obtained judgments against Mike Mishra and
his company, Mishra Investments LLC, for both debts. Neither debt has
been repaid, according to county property records.


When Mike Mishra sold the La Quinta to Shiram, the SBA subordinated
the $681,500 judgment to the new loan. In other words, the Shiram loan
would have priority over the older, defaulted debt in the case of a
foreclosure or bankruptcy.


That means Mike Mishra bene�ted from two government-guaranteed
loans collateralized by the same property even though he failed to repay
the initial loan.


In addition, the S.C. Department of Revenue in December �led tax liens
totaling $1,956.92 against Mike Mishra. The address listed on the tax
liens is the same address as the La Quinta.
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The tax liens are among the latest �nancial problems for Mike Mishra,
whose plans to convert the Atlantic Palms hotel at 703 S. Ocean Blvd. in
Myrtle Beach into a condominium tower were derailed when the
company he and his wife formed — SVI Hospitality LLC — defaulted on a
construction loan with National Bank of South Carolina in 2008.


Dozens of people who put deposits on condos at the project lost a total
of $2 million because Mike Mishra did not segregate the deposits in an
escrow account, according to court documents. Instead, Mike Mishra
used the deposit money to pay construction costs and other expenses.


The project wound up in foreclosure and a receiver was appointed to
operate the hotel. When the receiver took over the hotel on July 7,
2008, he learned that Mike and Sanjay Mishra had taken most of the
money and all of the of�ce equipment and the furniture from the
premises, according to court documents.


A report �led by the receiver said the Mishras deleted all of Atlantic
Palms’ �nancial records and reservation information from a computer
accounting system and tried to transfer $40,560 from the
development’s bank accounts to other accounts they owned. The
receiver was able to stop the transfers before they were completed.


Sanjay Mishra also tried unsuccessfully to get Expedia to forward
payments for Atlantic Palms hotel rooms to SVI Hospitality instead of
the receiver, according to court documents.


Vimal Sodjhi of Fayetteville, N.C., lost $110,000 in deposits he placed on
two units at Atlantic Palms which were never built. Sodjhi said Mike and
Illa Mishra used to live in his neighborhood and convinced him to buy
into the proposed condo tower. That friendship quickly soured after the
project went bust.


“I contacted him [Mike Mishra] about the deposits and his response to
me was, basically, that it had been my decision to get involved with it
and I could take it up with his attorney,” Sodjhi told The Sun News last
week.


John Benso, a former Pawleys Island attorney who now is a Georgetown
County magistrate serving the Murrells Inlet area, tried unsuccessfully
to get eight condo depositors some money from the foreclosure lawsuit.
However, a judge ruled that since the bank’s mortgage pre-dated the
condo contracts, NBSC was entitled to all of the money from the
foreclosure sale.


Benso told The Sun News last week that he also tried unsuccessfully to
get area legislators interested in passing a state law that would require
developers to segregate property deposits in an escrow account. While
state law requires real estate agencies to put condo deposits into an
escrow account, there is no such requirement if the deposits are given
directly to a project’s developer. Some developers during the real estate
boom, including Mike Mishra, fashioned contracts that allowed them to
use the deposit money for ongoing building costs instead of holding
onto it until buyers closed on their units.


Benso said he did not receive a response from the legislators he
contacted.


Sodjhi said he has moved on with his life, but he still cannot understand
Mike Mishra’s �nancial dealings.
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“It’s complicated,” he said. “It’s beyond my imagination.”


Contact DAVID WREN at 626-0281


___


(c)2012 The Sun News (Myrtle Beach, S.C.)


Visit The Sun News (Myrtle Beach, S.C.) at www.thesunnews.com


Distributed by MCT Information Services Australian:NWS,
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