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1 P R O C E E D I N G S 

2 

3 (WHEREUPON, two photographs were marked as State's 

4 Exhibit Nos. 1 and 2 for identification purposes only at 

5 this time.) 

6 SOLICITOR JORDAN: Thank you, Your Honor. 

7 The State calls Dennis Ray Alexander. 

8 Your Honor, before the court is Dennis Ray Alexander. 

9 He's before the court on three indictments. 

10 The first one is charging him under 2016-GS-42-5023 

11 with distribution of crack cocaine or cocaine base first 

12 offense. He's represented by Mr. Johnston and pleading 

13 guilty to that with a recommendation of a time served 

14 sentence. 

15 His other two charges, Your Honor, arise out of the 

16 same one -- just one indictment. Two counts. 

17 under count 1 of 2016-GS-42-2396 is attempted murder. 

18 under count 2, it is a possession of a weapon during the 

19 violent crime. 

20 The recommendation -- he is -- by indications from his 

21 attorney, Mr. Johnston, he's pleading under North Carolina 

22 versus Alford to those charges. The recommendation by the 

23 State is for a concurrent cap of 20 years on those two 

24 charges, concurrent with each other, and with the ten year 

25 sentence he received in Federal court in August of 2017. 
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1 That was for a weapons violation directly related to this 

2 case. 

3 THE COURT: You are Mr. Alexander? 

4 THE DEFENDANT: Yes, sir. 

5 THE COURT: Please raise your right hand. Let the 

6 clerk of court swear you in. 

7 (WHEREUPON, the Defendant was placed under oath at this 

8 time.) 

9 THE COURT: Sir, it is your intent to enter a plea to 

10 the charges that were just announced? 

11 THE DEFENDANT: Yes, sir. 

12 THE COURT: How old are you? 

13 THE DEFENDANT: Forty. 

14 THE COURT: How far did you go in school? 

15 THE DEFENDANT: Ninth. 

16 THE COURT: Did you ever obtain a GED? 

17 THE DEFENDANT: No, sir. 

18 THE COURT: Presently, you married, single, divorced, 

19 or widowed? 

20 THE DEFENDANT: Married, separated though. 

21 

22 

23 

24 

25 

THE COURT: Do you have children? 

THE DEFENDANT: Yes, sir. 

THE COURT: How many? 

THE DEFENDANT: six. 

THE COURT: How old is your oldest? 
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1 THE DEFENDANT: Twenty-five. 

2 THE COURT: And your youngest? 

3 THE DEFENDANT: Two. 

4 THE COURT: And---

5 THE DEFENDANT: Three. 

6 THE COURT: ---prior -- pardon? 

7 THE DEFENDANT: Three. 

8 THE COURT: Three. 

9 Prior to your arrest, did you have a job outside the 

10 home? 

11 THE DEFENDANT: Yes, sir. 

12 THE COURT: What were you doing? 

13 THE DEFENDANT: I worked at Kraft Food, Kraft Food in 

14 Newberry, south Carolina. 

15 THE COURT: Ever serve in the military? 

16 THE DEFENDANT: No, sir. 

17 THE COURT: On this these charges, how long of a 

18 time have you been in jail? 

19 THE DEFENDANT: I think like 20, 20, 20 months. A year 

20 and---

21 THE COURT: All right. 

22 THE DEFENDANT: ---a year and six maybe. 

23 SOLICITOR JORDAN: Mr. Smith is figuring that---

24 SOLICITOR SMITH: 566 days. 

25 THE COURT: 566. Thank you. 
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1 sir, within the last 24-hours, have you consumed any 

2 type of substance that's adversely or negatively affecting 

3 your ability to understand what we're doing today? 

4 THE DEFENDANT: No, sir. 

5 THE COURT: In the past, have you ever been treated for 

6 any type of substance abuse issues? 

7 THE DEFENDANT: No, sir. 

8 THE COURT: Are you satisfied with the work that your 

9 lawyer has done? 

10 THE DEFENDANT: Yes, sir. 

11 THE COURT: Feel like you do you feel like that 

12 you've had enough time to talk to him about the legal 

13 elements of the offenses that you're pleading to, any 

14 possible defenses you might have to these charges? 

15 THE DEFENDANT: Yes, sir. 

16 THE COURT: And, sir, has anybody perhaps come to you 

17 and threatened you in any way or have they made you promises 

18 in order to get you to make the decision to enter the plea 

19 today? 

20 THE DEFENDANT: No, sir. 

21 THE COURT: Am I correct to conclude that your decision 

22 to enter these pleas today that it is a free and voluntary 

23 decision on your part? 

24 THE DEFENDANT: Yes, sir. 

25 THE COURT: sir, I need for you to understand that, 
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1 under the law, you are presumed innocent of all of these 

2 charges, and you do have a right to have a jury trial on any 

3 or all of these charges. At any jury trial that would take 

4 place, the State would have the burden of proof, and the 

5 State would have to convince all 12 members of a jury that 

6 you're, in fact, guilty beyond a reasonable doubt of these 

7 charges. 

8 Do you understand that you have a right to that jury 

9 trial? 

THE DEFENDANT: Yes, sir. 10 

11 THE COURT: And do you wish to have a jury trial on any 

12 of these charges? 

THE DEFENDANT: No, sir. 13 

14 

15 

16 

17 

18 

19 

THE COURT: sir, I need for you to understand that 

there are other very important constitutional rights that 

you are entitled to, but that you have to give up in order 

to enter a plea. 

You have to give up your right to confront and 

cross-examine the State's witnesses. You also have to give 

20 up your right to present evidence which you or your lawyer 

21 might feel would establish a defense, and you have to give 

22 up your right of subpoena as well as your right to remain 

23 silent. 

24 Do you understand all those rights? 

25 THE DEFENDANT: Yes, sir. 
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1 THE COURT: And do you wish to give up all those rights 

2 and go forward with the plea? 

3 THE DEFENDANT: Yes, sir. 

4 THE COURT: All right. Mr. Alexander, please listen to 

5 the solicitor. she's going to provide us with the facts. 

6 SOLICITOR JORDAN: Your Honor, I'm gonna hand up two, 

7 two sets of papers -- photographs that have been marked 

8 previously as State's Exhibit No. 1 and 2, and I'd like to 

9 admit those into evidence as part of the facts and the 

10 basis -- the factual basis of the plea. Photographs have 

11 been previously provided to Mr. Alexander and Mr. Johnston 

12 through discovery. 

13 There's five pictures in State's Exhibit 1 or five 

14 pages of pictures, and there's 16 pages of pictures in 

15 State's Exhibit 2. 

16 MR. JOHNSTON: Without objection, sir. 

17 THE COURT: Without objection. 

18 (WHEREUPON, State's Exhibit Nos. 1 and 2 were received 

19 into evidence at this time.) 

20 SOLICITOR JORDAN: Your Honor, I'm gonna start out with 

21 the drug buys, the drug buys related to the search warrant 

22 that led to the attempted murder charge. 

23 on March the sth of 2016, the Defendant and a 

24 codefendant, a Michael Goggins, participated in a drug buy 

25 with a confidential reliable information working along with 
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1 the woodruff Police Department at Harrison Street here 

2 in Spartanburg county. crack cocaine was sold during that. 

3 That incident was captured on video and audio recording. 

4 Your Honor, the information from the search -- from the 

5 buy was used to obtain a search warrant that was obtained on 

6 March the sth of 2016. 

7 In the early morning hours of March the 14th , 2016, 

8 about 6:20 in the morning, officers with the Spartanburg, 

9 I'm sorry, officers with the woodruff Police Department went 

10 to the aforementioned residence at  Harrison Street to 

11 execute the search warrant. once there, sergeant Dawkins, 

12 Darryl Dawkins, who is present here in the courtroom seated 

13 on the very front row, was knocked and announced police, 

14 police, police at the front door. officer Brian Knighton 

15 used a tool to breach the door. Dawkins came in first. 

16 It's a very small house, as the court can see in 

17 State's Exhibit No. 2. I would call it like a block house 

18 that has basically a living room, a kitchen, and two 

19 bedrooms at the end of a short hallway along with a 

20 bathroom. 

21 Dawkins, as I stated, was the first one inside. He 

22 went left towards a hallway, and, at that time, a single 

23 gunshot wound -- a single gunshot came from one of the back 

24 bedrooms. officer Dawkins was shot in the upper left arm. 

25 It went in the front of his biceps and came out the back of 
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1 his triceps. 

2 Your Honor, officers, at that point in time, did not 

3 return fire because the defendant had a two-year-old child. 

4 His son, Aiden, was present in the house at that time. The 

5 officer could hear him crying. so, they did not return 

6 fire. 

7 officers from local law enforcement agencies responded 

8 to the scene. Investigator Sean Nix with the Spartanburg 

9 county sheriff's Department executed another search warrant 

10 at that residence to collect evidence from the shooting of 

11 Mr. Dawkins -- of sergeant Dawkins. Inside of the 

12 Defendant's bedroom he found a Norinco 9-millimeter 

13 submachine gun. You'll see photographs of where that was 

14 located in state's Exhibit No. 2. Sean Nix, from the 

15 sheriff's Department, found it beside the wall between the 

16 bed and the, and the wall in the bedroom where Mr. Alexander 

17 was at along with his two-year-old child. 

18 Your Honor, just to let the court know that, as 

19 Investigator Nix was securing the gun, he stated in his 

20 incident report that, in attempting to make the gun safe, he 

21 observed a square button on the back of the handle that 

22 appeared to be a magazine release. He pointed the weapon 

23 away from other officers and down towards the mattress to 

24 press the button. That caused the weapon to discharge 

25 instead of clearing the cartridge so that there was a -- the 
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1 weapon had become jammed earlier. The weapon fired a 

2 projectile into the mattress and ejected a cartridge into 

3 the bed mattress. 

4 Your Honor, you have the photographs that show sergeant 

5 Dawkins wounds. You have the photographs that shows that he 

6 was wearing a bulletproof vest that day, and you also have 

7 the photographs showing the bedroom in the home where this 

8 occurred. 

9 THE COURT: Mr. Alexander, you were able to hear the 

10 solicitor when she told me the facts? 

11 THE DEFENDANT: Yes, sir. 

12 THE COURT: Do you believe that, as she stated the 

13 facts to me, that she is substantially correct? 

14 THE DEFENDANT: No, sir. 

15 THE COURT: All right. 

16 THE DEFENDANT: Not -- I never heard them announce 

17 police or none of that right there. 

18 THE COURT: All right. Other than that, do you believe 

19 she's correct? 

20 THE DEFENDANT: Yes, sir. 

21 THE COURT: All right. And, sir, do you understand 

22 that, on the distribution of crack charge of -- that I could 

23 sentence you up to 15 years? 

24 THE DEFENDANT: Yes, sir. 

25 THE COURT: And do you understand that I'm not bound by 
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1 a recommendation made by the State? 

2 THE DEFENDANT: Yes, sir. 

3 THE COURT: And you still wish to enter that plea? 

4 THE DEFENDANT: Yes, sir. 

5 THE COURT: sir, on the possession of weapon during the 

6 commission, during the, the commission of a violent crime, 

7 do you understand that I could sentence you up to five years 

8 on that? 

9 THE DEFENDANT: Yes, sir. 

10 THE COURT: And you still wish to enter that plea as 

11 well? 

12 THE DEFENDANT: Yes, sir. 

13 THE COURT: sir, do you understand that, on the 

14 attempted murder charges, that I could sentence you up to 30 

15 years on that charge? 

16 THE DEFENDANT: Yes, sir. 

17 THE COURT: And do you understand that that particular 

18 offense is classified as both a violent and also as a most 

19 serious offense? 

20 THE DEFENDANT: Yes, sir. 

21 THE COURT: And have you been able to talk to your 

22 lawyer as to the consequences and ramifications of that 

23 offense being classified as both violent and most serious? 

24 THE DEFENDANT: Yes, sir. 

25 THE COURT: And you still wish to enter that plea? 

12 

12



1 THE DEFENDANT: Yes, sir. 

2 THE COURT: And, sir, do you also understand that I'm 

3 not bound by a recommendation made by you -- made by the 

4 solicitor? 

5 THE DEFENDANT: Yes, sir. 

6 THE COURT: And you still wish to enter that plea? 

7 THE DEFENDANT: Yes, sir. 

8 THE COURT: In regards to the charge of attempted 

9 murder, do you believe that the State could produce 

10 sufficient evidence to prove your guilt of that charge 

11 beyond a reasonable doubt, and that, if you went to trial, a 

12 jury would most probably find you guilty of that charge? 

13 (No response.) 

14 THE COURT: Do you need me to ask it again? 

15 THE DEFENDANT: Yes, sir. 

16 THE COURT: All right. Sir, in regards to the charge 

17 of attempted murder, do you believe that the State could 

18 produce sufficient evidence to prove your guilt of that 

19 charge beyond a reasonable doubt, and that, if you went to 

20 trial, a jury would most probably find you guilty of that 

21 charge? 

22 THE DEFENDANT: Yes, sir. 

23 THE COURT: sir, in regards to the charge of possession 

24 of a weapon during the commission of a violent crime, do you 

25 believe that the State could produce sufficient evidence to 
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1 prove your guilt of that charge beyond a reasonable doubt, 

2 and that, if you went to trial, a jury would most probably 

3 find you guilty of that charge? 

4 THE DEFENDANT: Yes, sir. 

5 THE COURT: And, sir, are you, in fact, guilty of the 

6 distribution of crack charge? 

7 THE DEFENDANT: Yes, sir. 

8 THE COURT: Have all of your answers to my questions 

9 today been truthful and honest? 

10 THE DEFENDANT: Yes, sir. 

11 THE COURT: Discovery's been shared with the defense? 

12 SOLICITOR JORDAN: Yes, sir, it has. 

13 THE COURT: Prior record. 

14 SOLICITOR JORDAN: Your Honor, he has, starting in, 

15 starting in 1997, a possession of alcohol by a minor, simple 

16 possession of marijuana, and open container. 

17 A 2000 resisting arrest and breach of trust less than a 

18 thousand. He has, from 2000, another minor in possession of 

19 alcohol along with a giving false information. 

20 He has a 2000 -- I'm sorry. He has a 2001 criminal 

21 domestic violence first offense. 

22 He has a 2002 arrest date, convicted in 2004, of 

23 criminal domestic violence of a high and aggravated nature. 

24 He has a 2002 arrest for criminal domestic violence that was 

25 convicted, but the date is unstated in the NCIC. 
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He has a 2004 fraudulent check. 

2005, assault and battery of a high and aggravated 

nature. 

2007, fraudulent check. 2007, appears to be a 

violation of parole on the previously mentioned assault and 

battery of a high and aggravated nature. 

2010, criminal domestic violent third. 

And, from 2014, a DUI. 

Your Honor, he also, as I stated earlier, has a federal 

weapons conviction for possessing this weapon when he was 

not allowed to. That is directly related from this case. 

He received a ten year sentence in August of 2017. 

THE COURT: I do have the photographs of the officer 

indicating the injury. 

Does the officer wish to address the court? 

SOLICITOR JORDAN: Your Honor, he had indicated to me 

yesterday that he did not wish to address the court. I'll 

see if he does I would like to address the court at the 

appropriate time just on behalf of the State. 

THE COURT: Yes, ma'am. 

SOLICITOR JORDAN: Your Honor, I know the Defendant's 

position -- the Defendant believes that he or Defendant has 

stated that he did not under -- hear that police had 

announced. 

In the officer's reports, Hendrix, Henson, Dawkins, and 
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24 

25 

Castillio, and Knighton, they all stated that Darryl Dawkins 

knocked on the door and announced that it was the police who 

were coming in before the door was breached. And the 

biggest thing I just want the court to know about is to know 

about Darryl and the possibility that we almost lost him 

that day. 

Darryl had been an officer with the woodruff Police 

Department for 22 years. It's my understanding, from 

talking to him recently, that he is -- he was close to 

retirement about the time that he got shot, if I remember 

correctly from our conversations, but he's still, still an 

active police officer today. 

He is part of an outreach program or he has an outreach 

program in woodruff where he uses his own time and resources 

to supplement the hot lunch program at Kelly Acres, which is 

a neighborhood where we see a lot of crime from woodruff. 

He also helps organize the Department's night -- National 

Night out they have. 

I think one of the in addition to the physical pain 

that he still has from some muscle spasms from the injury, 

he says that, if he doesn't work out about every other day, 

that the pain, which is normally at a two, will go to about 

a five or a six if he doesn't work out regularly, I guess, 

to keep the muscle stretched or used. 

The biggest thing I think that stays with him to this 
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1 date is the fact that there was a two-year-old child in that 

2 house in the bedroom with a submachine gun when this 

3 Defendant chose to fire it, and the -- and he's just 

4 thankful that no shots were fired back that harmed Aiden or 

5 in any way harmed that child there that day. Thankful that 

6 we have law enforcement that heard the child, and did not 

7 fire back not knowing that this Defendant's gun had 

8 apparently jammed when, when they were in there. 

9 And the other thing that sticks out with me about 

10 Darryl, and I think it just shows the type of person he is, 

11 is that, when we had the initial bond hearing in this case 

12 back in March of 2016, I don't remember if I talked to 

13 Darryl or someone in my office had talked to Darryl the day 

14 of, that Monday or that Tuesday, but Darryl did not attend 

15 the bond hearing cause he told me that his mom was upset, 

16 and he just wanted to spend time with her. And I think that 

17 shows a lot to Darryl that his biggest concerns in this case 

18 were that he did not hurt a child, and that his mother was 

19 upset about the, you know, potentially losing him. 

20 Darryl was quoted in the paper a couple years ago, if I 

21 can put my hands on it, after he received an award, as 

22 stated that he feels blessed that he has the opportunity 

23 every day to help somebody. I made a pact with myself a 

24 long time ago to try and help someone every day, and I guess 

25 that's just what sticks with me. He said a lot of time in 
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1 these cases that we spend time focused on the defendant and 

2 his actions, but I also wanted just to focus on Darryl and 

3 his actions and the possibility that we could of lost him 

4 that day. 

5 THE COURT: Thank you, ma'am. 

6 Yes, sir. 

7 MR. JOHNSTON: May it please the court, Your Honor. 

8 During the course of my career, I've met a lot of 

9 defendants who had a lot of anger against police officers or 

10 against a specific police officer in general for real or 

11 imagined slights or grudges. I can tell you Dennis 

12 Alexander's not one of those people. He's really basically 

13 a happy person. Every time I've always met with him, he's 

14 never said anything untoward about police, and certainly not 

15 about this officer who was wounded in the line of duty. 

16 Your Honor, but, under the circumstances, there's some 

17 things that I think the court should know. The 

18 investigation that the police did indicates that Dennis was 

19 in fear of another individual that he had met -- he had run 

20 into at a barbecue earlier that day. This individual was a 

21 name -- was a person by the name of Adrial. 

22 THE DEFENDANT: Garnett. 

23 MR. JOHNSTON: And this person had threatened him, and 

24 this isn't just something that the client mentioned. In 

25 fact, this is something that his codefendant, Michael 
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1 Goggins, mentions in his statement. In the statement taken 

2 from the codefendant that the codefendant says, among other 

3 things, Dennis brought a gun in the house last night in fear 

4 that Adrial would come to the house and he wanted to protect 

5 his son. That's the first time there's ever been a gun in 

6 the house. That, again, is according to the codefendant, 

7 Michael Goggins, who was not charged with the murder, but he 

8 was charged with the drugs in this case. 

9 According to what my client tells me, this Adrial 

10 person is a very dangerous man, that he is responsible for 

11 the death of at least one person on the street. A person by 

12 the name of Cecil, Cecil Gilliam. 

13 Dennis had his two-year-old son with him that night. 

14 He was caring for his son and his son was in the bed with 

15 him. They were not partying or anything like that, and, to 

16 the best of my knowledge, no drugs were found in this house. 

17 Your Honor, I'm certainly no expert on police tactics, 

18 but I picked up a thing or two over the years, and one of 

19 the things I would emphasize to you is that there is a 

20 competing desire with a police officer or group of police 

21 officers who have a search warrant. The first is that they 

22 gain speedy access to the location so that they can seize 

23 whatever it is they're looking for, in this case drugs, so 

24 that the drugs are not destroyed or gotten rid of or 

25 anything like that. 
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1 so, there's a desire by them to get in the house and 

2 secure the contraband before it can be destroyed, but they 

3 also have a desire that there be no one hurt in the 

4 execution of the search warrant. so, one of the things that 

5 they do to try to avoid anyone being hurt is to knock and 

6 announce. 

7 Now, there are no knock search warrants, but that's not 

8 implicated in this case. The officers did not ask for a no 

9 knock warrant, but this is in the early morning hours, and 

10 Dennis is asleep with his son. He tells me that the first 

11 thing he heard was a noise, and then a rumbling down the 

12 hallway. He says he never heard anything along the lines of 

13 police or search warrant or anything like that. 

14 In Mr. Goggins written statement, he told the police, 

15 "I woke up this morning to a thud at the door. Immediately 

16 I heard noise and then a shot. Then I heard police, 

17 police." so, in his written statement, the codefendant, 

18 again being interviewed separately from Dennis, says that he 

19 didn't hear a antecedent knock and announce. 

20 Now, there is some material in the solicitor's 

21 discovery that says they talked to Mr. Goggins a little bit 

22 more, and that perhaps Mr. Goggins took that back and said 

23 well, he wasn't sure. Maybe he did or maybe he didn't hear 

24 that. But, anyway, this is what his written statement says. 

25 I'd also point out that at least one of the police 
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1 officers, in his written statement, neglected, or not 

2 neglected, he didn't say that there was a knock and announce 

3 by the police in his first statement. 

4 Now, they went back and reinterviewed him, and he added 

5 an addendum saying that there was a knock and announce, but, 

6 in any event, this man tells me that he didn't hear it, and 

7 that his main concern, again, was his son, and that if he 

8 knew it was the police, he wouldn't have done anything as 

9 far as firing his, his weapon. He fired into the dark 

10 through the doorway. 

11 He has absolutely nothing against sergeant Dawkins. In 

12 fact, he told me he likes sergeant Dawkins. He told the 

13 investigators he likes sergeant -- that he likes sergeant 

14 Dawkins. woodruff is a small town, and I believe they went 

15 to school together at some point, and they had never had any 

16 problems with one another. 

17 Mr. Alexander views this totally as a situation where 

18 sergeant Dawkins was doing his job, and he is so thankful 

19 that sergeant Dawkins was not hurt any worse than he was. 

20 As far as the gun being jammed, I don't know if they're 

21 offering this as a theory that he intended to fire the 

22 weapon some more. My interpretation of it is that the gun 

23 was capable of firing at least one other round before it 

24 jammed. It didn't jam until after that second round was 

25 discharged by the police officer. 

21 

21



1 Now, this gun, to my knowledge, was never examined by a 

2 firearms expert at SLED. so, I really don't think anything 

3 that could be said about that is conclusive. I would submit 

4 to the court that one shot was fired, and, when Dennis 

5 realized that it was the police, he didn't fire again. 

6 Your Honor, we have a situation where he's already, 

7 excuse me, he's already got a sentence of ten years. The 

8 court probably knows this, but just in case the court 

9 doesn't, there's no parole in the federal system. He has to 

10 serve 85 percent. It's like a no parole crime here in south 

11 Carolina. He has to serve 85 percent before he is eligible. 

12 so, Your Honor, in this situation, I think it was an 

13 unfortunate occurrence of a series of events that led to 

14 this officer's wounding. Again, he's so glad that it wasn't 

15 any worse. He wishes he'd never gotten himself involved in 

16 the drug dealing that led to where the police had to get a 

17 search warrant for this house that he was living in, but he 

18 can't take that back. 

19 He only stands before you, Your Honor, and before 

20 sergeant Dawkins asking for mercy. we would respectfully 

21 ask the court to accept the recommendation of 20 years -- of 

22 a cap of 20 years concurrent with the ten year sentence, but 

23 that leaves the court still a wide latitude in determining 

24 what to do with Dennis. 

25 I would ask the court to consider sentencing him to ten 

22 
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1 or at least substantially less than the 20 that has been, so 

2 to speak, agreed upon between the parties as, as a maximum. 

3 At your pleasure, Your Honor, he would like to address 

4 you, but I would like to just say what he said in his 

5 statement. I, Dennis Alexander, did not know it was the 

6 police that was in the house when I fired. I am truly 

7 sorry, but I thought it was Adrial coming in, and I was just 

8 trying to protect me and my son's life. God's honest truth. 

9 He'd like to address you. 

10 THE COURT: Mr. Alexander, do you agree with the 

11 statements that were just made by your lawyer? 

12 THE DEFENDANT: Yes, sir. 

13 THE COURT: Mr. Alexander, is there anything else that 

14 you would like to say or want me to know or consider? 

15 THE DEFENDANT: Yes, sir. 

16 THE COURT: Be more than happy to hear from you. 

17 THE DEFENDANT: okay. I just, first of all, I want to 

18 apologize, sergeant Dawkins, woodruff Police Department. I 

19 want to apologize to the court, solicitors, all of y'all, 

20 and I just want to say I'm truly sorry. I mean I was just 

21 only protecting my -- trying to protect my son. That's it. 

22 I mean I make mistakes. I'm only human. I made a 

23 mistake. I'm truly sorry. Like I said, I just -- onliest 

24 want to protect my son. That's all I was doing. I never 

25 had a problem with sergeant Dawkins. Never. I mean I've 

23 
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1 talked to him on occasion a time. Never had no conflict. 

2 Nothing. 

3 I mean he can speak forward and tell you that. I mean 

4 I'm just truly sorry that all this right here took place and 

5 happened. 

6 THE COURT: Thank you, Mr. Alexander. 

7 well, Mr. Alexander, you do understand that by -- in 

8 order to enter the plea, you have to give up any possible 

9 defenses you might have to this -- to these charges? 

10 THE DEFENDANT: Yes, sir. 

11 THE COURT: And that's what you want to do? 

12 THE DEFENDANT: Yes, sir. 

13 THE COURT: okay. All right. 

14 SOLICITOR JORDAN: Your Honor, may I possibly briefly 

15 reply? 

16 THE COURT: Briefly. 

17 SOLICITOR JORDAN: Your Honor, just as to his child, I 

18 would just want the court to know that the child did not 

19 live there at the Defendant's house. That -- it's my 

20 understanding that was the first time the child had spent 

21 the night at his house that night, and I would just argue 

22 that, if he was in such fear, he should not of had his 

23 two-year-old child there. 

24 THE COURT: I find that there's a substantial factual 

25 basis for the plea. 

24 
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1 on the attempted murder charge, it will be a 20 year 

2 sentence at the State Department of corrections. I've 

3 indicated that will run concurrent with the other charges 

4 including the Federal charges. He'll get credit for the 566 

5 days. 

6 on the possession of weapons charge, that is a five 

7 year sentence. Run concurrent with the other charges 

8 including the Federal charge, which he receives credit for 

9 566 days. 

10 And on the distribution of crack charge, that is a 

11 sentence at the Department of corrections for 566 days. 

12 Runs concurrent with the other charge. He gets credit for 

13 566 days. That is a time served sentence. 

14 Good luck to you, sir. 

15 MR. JOHNSTON: Thank you, Your Honor. 

16 SOLICITOR JORDAN: Thank you, Your Honor. 

17 

18 

19 ***END OF REQUESTED TRANSCRIPT OF RECORD*** 
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1 C E R T I F I C A T E 

2 

3 I, Pamela E. Green, official court Reporter for the 

4 seventh Judicial circuit of the state of south Carolina, do 

5 hereby certify that the foregoing is a true, accurate and 

6 complete Transcript of Record of the proceedings had and 

7 evidence introduced in the trial of the captioned case, 

8 relative to appeal, in the court of General sessions for 

9 Spartanburg county, south Carolina, on the 2nd day of 

10 October, 2017. 

11 I do further certify that I am neither of kin, counsel 

12 nor interest to any party hereto. 
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April 30th , 2018 

PAMELA E. GREEN, court Reporter 
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... , ..... ... 
FORMS 

STATE OF SOUTH CAROLINA ) 
·_ ,J . ., . ) IN THE COURT OF COMMON PLEAS 

CountyofSpo~~~ 0101~002-r I 
Dc.NJ..11.:, &y ~>-:tfJ--701.!lq ,-..:a '·" 

Full name and prison nwnber {if any) of Applicant ) 

v. 

State of South Carolina 

) 
) 
) 
) 
) 
) 
) 
) 

c::, 

;x -::r: ::a: 
~ ~ 
IT1 -

APPLICATION FO~ N 

~ :i 
POST-CONVICTION RJLIE~ 

,.., c:, 
-< Cf\ 

INSTRUCTIONS BREAD CAREFULLY 

... ... , .. -· ..... -
# ~-- .. --- ... 
(♦: ~· ' 

,-· ,. -:~ .. 
~ .. 
... -

In order for this application to receive consideration by the Court, it shall be in writing (legibly 
handwritten or typewritten). signed by the applicant and verified (notarized), and it shall set forth in 
concise fonn tho answers to each applicable question. If necessary, applicant may furnish his answer to a 
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to 
which question any such continued answer refers. 

Since every application must be swom under oath. any false statement of a material fact therein 
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise . 
care to assure that all answers are true and correct. 

\ 

If the application is taken in fonna pauperis. it shall include an affidavit (attached at the back of 
the fonn) setting forth information which establishes that applicant will be unable to pay Jhe fees and costs 
of the proceedings. When the application is completed, the origiul shall be mailed to the Clerk of Court 
for the County in which the applicant was convicted. 

I. Place of d~ention .-&tcod J2; vtt2.., C0[2.{2ft) 'i0A.£cJ 
.. ' 

2. Name and location of Court which imposed sentence~J....J....~~LU.~1-~Lli:~'d""IL..M~:...:S 

Cs. 
3. 

4. The indictment number or numbers {ifkno\\111) upon which and the offenses for which 

sentence was impos~: -zJi c _ l 
(a}d\Q{ bGS YJ..Q5C!J_rDiS-r-.~ Gf C6CO h.JE-
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I •• • -. 

I : 
! • 

; .. ,. 
I 
I • 
I 

I s. 

6. ding of guilty was made: 

(a) after a plea of guilty _________________ _ 

(b) after a plea of not guilty ___ '""r,ll'"~...,...~~---rr--1-1--------
(c) after a plea of nolo contendere __ A--:--1] ....... t_-_l)_[)D~..,p.----Q_1~ro ......... · __ : ---

7. 

8. If you answered. Ayes® to (7), list: 

9. 

(a) the name of each Court to which you appealed: 

i. 

ii. 

iii. 

(b) the result in each such Court to which you appealed: 
i. 

ii. 

;% ~ -::z: CD 

0 sS .,., 
~ ,,, -a, N r-

iii. 

(c) the date of each such result: 

):I, ::a < J :x :;..:: 
r- iy ,.,, 

i. -< c::, 

. ii. 

iii. 

(d) if known. citations of any written opinion or orders entered pursuant to such 

results: 

I. 

ii. 

iii. 

, .. ; 
""tr 
°;.'I> . ....-..~ .... 
;..;· .~: 
:~:, 
,· ' 
·: .. :: ~ ...... 
.. '('.: 

·, f"~ 
.-

~-= --' 

-< 

If you answered Ano@ to (7), state your r;:s for not so appealing: . 

ca> 'S' \\a,Q.. ..1 Qor\· ff 111£.J C~ )till L'..___,~ ➔ 

2 

-., 
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10. 

~) ~~~~~~~~ (c) =~=:= ===:==c:~f-=~tcJ:tof"!fj 
State concisely the grounds on which you base your allegation that you are being held in 'fµ 
custody unlawfully: 

(a) 

(b) 

(c) 

11. State concisely and in the same order the fac1s which support each of tht:; grounds set out 

in (10): 

(a) 

(b) 

(c) 

12. Prior to this application have you filed with respect to this conviction: ~ ~~] 

(a) any petition in a State Cowt under South Carolina Law? k.Ji) ~ i !' ! f2 
(b) any petition in State or Federal Courts for habeas corpus or post-co0.:Ctio6i ;~ ;: ~ · 

~ {
. OJ N ..... 

relief? 1 ) r- ~;··. 
-4,,- - )>: "9 ta. 

(c) any petition in the United States Supreme Court for certiorari other ;.n p~or~f f 
if any, already specified in (8)? ~ ~ ·- ~ 

{ d) any other petitions, motions or applications in this or any other Court? -M~----
13. If you answered Ayes@ to any part of (12), list with respect to each petition, motion or 

application: 

(a) the specific nature thereof: 

i. 

ii. 

iii. 

iv. 

(b) the name and location of the Court in which each was filed: 

i. 

11. 

iii. 

3 
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. ;. 

1\. 

IV. 

(c) 

i. 

ii. 

iii. 

iv. 

(d) 

i. 

ii. 

iii. 

iv. 

(e) 

i. 

ii. 

iii. 

iv. 

the disposition thereof: 

the date of each such disposition: 

t - ., 

if known, citations of any written opinions or orders entered pursu~ to 9h s~~:·, 
..,, ::0 --: ..... : -

disposition: rn - ~·:;,, · . 
a:, N <-~ ~. r- . .. . . 

------------------------("')-~~---:: '. .. :x '\:•_ 
.-: - l -· 

14. Has any ground set forth in (10) been previously presented to this or any other Court, 

State or Federal, in any petition, motion or application which you have filed? 

tJO 
15. lfyou answered "yes" to (14) identify: 

(a) which grounds have been presented: 

i. 

ii. 

iii. 

(b) the proceedings in which each ground was raised; 

i. 

ii. 

iii. 

4 
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16. If any ground set forth in (10) has not previously been presented to any Court, State or 

F ederaJ, set forth the ground and state concisely the reasons why such ground bas not 

11. 

18. 

(a) 

(b) 

(c) 

Were you represented by an attorney at any tune during the course of: 

(a) your arraignment and plea? _~~""'· . ..;,;::a,,&,. ___________ _ 

(b) your trial, if any? _l~Q _f\ ___________ _ 
(c) your sentencing?~---------------

(d) your appeal, if an~~judgment of conviction or the imposition of 

sentence? U A: '"" < •• • 
c:::::, ~-

(e) preparation, presentation or consideration of any petitions, motions ~ppliiati~? 

l 
11\ ::x: :s _ •. ,.. 

with respect to this conviction, which you filed? L ~ ~ ~f ~~ .... 
If you answered Ayes@ to one or more parts of (I 7), list: N ~: · 1 ·: • 

~I~ 

d address of each atto ey who represented you: •~-/ ·::·. 
) o ) f·: 

(a) 

i. 

ii. 

iii. 

(b) 

i. 

ii. 

iii. 

5 
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. • I • 

19. State clearly th_: relief yof seek in filing this l!PP~cation: g 
i ieJLJ l (L,al c,p. t,eu> «:t 

20. Are you now under sentence from any other court that you have not challenged? uu 

STATE OF SOUTH CAROLINA 

County of /2.. rc/2/zNd 
) 
) 
) 

VERIFICATION 

I. De OD, l ~ A l '?Xa...JJl-e C I being duly sworn 
upon my oath, depose and say that I have subscribed to the foregoing application; that I know the 
contents thereof; that it includes every ground known to me for vacating. setting aside or 
correcting the conviction and sentence attacked in this application; and that the matters and 
allegations therein set forth are true. 

SWORN to and subscribed before me this 'i ?'-da~k Ak~ • ~ 
~orary Public 

My Commission Expires: 2,_;/ ':) ho z_, 3 , 

6 

UM BROWN-ALSTON 
NotalyPIMlc. Slate of South caroffila 

My Ccmmfnion Elpires 215'2023 
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APPLICATION TO PROCEED WITHOUT PAYMENT 
OF COSTS AND AFFIDAVIT 

IN SUPPORT THEREOF 

I, J)e.on, l S A l~ct';e C , hereby apply fm- leave to 
proceed in this action without prepayment of fees or costs or security therefor. In support of my 
application I declare under penalty of perjury that the following facts are true: 

(1) 

(2) 

I am the applicant in this action and I believe I am entitled to redress. 

Because of my poverty I am llllable to pay the costs of said proceeding or give 
security thereof. 

Notary Public 

'bed before me this 
ZO/""· 

USA sROWN-ALSTON 
Notm"Y PUifte. State ct Sou1b CUOllna 

My Commission ElplM 21512m 

My Commission Expires: 2-/ 5° bc,2. "'3, 
i 

~ <_I") 

;:t == "l" 

►n QI 
:x :z ::::-1.-·· 
0 >, -•ttr· ,, 

~ 
:: ... ;., ; 

f"T\ - :....-: ·.-r ..... • 

"' N \,o>.I -... c • ,- . ... ... ·' .. , ._ ... ... 
► -0 \, .... ,; ... 
("') :w: ,; ·, 
~ iy :~~:. 

. 
,-,,, ---· --< c:, 

0\ ···t .~ ... 
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STA TE OF SOUTH CAROLINA 
COUNTY OF SPARTANBURG 

Dennis Ray Alexander, #270129 
Applicant, 

v. 

State of South Carolina, 
Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE SEVENTH JUDICIAL CIRCUIT 

Case No. 2018-CP-42-0871 

RETURN 

The State (Respondent), making its Return to the application for Post-Conviction Relief 

filed on March 12, 2018, would respectfully show this Court: 

I. Procedural History 

Dennis Ray Alexander (Applicant) is presently confined in the South Carolina Department 

of Corrections pursuant to orders of commitment of the Spartanburg County Clerk of Court. In 

May 2016, the Spartanburg County Grand Jury indicted Applicant for one count of Attempted 

Murder and one count of Possession of a Weapon During the Commission of a Violent Crime 

(2016-GS-42-2396; Counts I &2). In October 2016, the Spartanburg County Grand Jury indicted 

Applicant for Distribution of a Cocaine Base (2016-GS-42-5023). Andrew Johnston, Esquire, 

represented the Applicant. Assistant Solicitors Jennifer Jordan and Spencer Smith represented the 

State. 

On October 2, 2017, Applicant appeared before the Honorable J. Mark Hayes, II, where he 

pied guilty as indicted. Applicant entered an Alford plea. North Carolina v. Alford, 400 U.S. 25 

(1970). The State recommended a cap of twenty years for all three charges to run concurrently. 

Judge Hayes sentenced Applicant to twenty years for attempted murder charge, five years for 

possession of a weapon during the commission of a violent crime, and time served for distribution 
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of cocaine base. All three charges were ordered to run concurrently. Applicant did not_ appeal his 

conviction or sentence. 

II. Summary of Facts Addueed at Guilty Plea Pro~eding 

At the beginning of the plea proceeding, Assistant Solicitor Jordan informed the Court that 

the State was recommending a cap of twenty years as a concurrent sentence ~n all ~ee charges 

against the Applicant. (Tr. p. 3, lines 20-25). Applicant was pleading guilty to the charge of 

distribution of cocaine base, but he was pleading guilty under Alford for the remaining two 

charges. (Tr. p. 3, 20-22). Applicant infonned Judge Hayes that he was satisfied with his attorney's 

representation of him. (Tr. p. 6, 8-10). Applicant informed Judge Hayes that he had received 

sufficient time to talk with his attorney about the elements of each charge and any possible defenses 

he might have. (Tr. p. 6, lines 11-15). Applicant informed Judge Hayes that no one had threatened 

Applicant, or made promises to Applicant, in order to persuade Applicant to plead guilty to his 

charges. (Tr. p. 6, lines 16-20). Applicant informed the Court that he was entering this guilty plea 

freely and voluntarily. (Tr. p. 6, lines 21-24). 

Judge Hayes instructed Applicant on his right to a jury trial, but Applicant informed the 

Court he did not wish to have a jury trial. (Tr. p. 7, lines 1-13). Judge Hayes continued by 

instructing Applicant that he is giving up a right to present evidence which Applicant, or his 

attorney, may feel would establish a defense to the charges. (Tr. p. 7, lines 14-25). Applicant 

informed the Court that he understood the rights he was giving up and that he wished to go forward 

with the guilty plea. (Tr. p. 8, lines 1-3). 

Solicitor Jordan gave a summary of the facts surrounding Applicant's case. On March 5, 

2016, the Woodruff Police Department used a confidential informant to facilitate a drug buy 

involving the Applicant and his co-defendant (Tr. p. 8, lines 23-25). The drug buy was captured 
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on video with audio. (Tr. p. 9, lines 1-3). On March 8, 2016, the Woodruff,Police Department 

obtained a search wamnt for the location of the drug buy, Applicant,s residence. (Tr. p. 9, lines 

4-6). On March 14, 2016, at 6:20 a.m., · law enforcement executed the search warrant at 

Applicant's home. (Tr. p. 9, lines 7-15). 

According to the State, Officers announced their presence by knocking on the door and 

announcing their identity, prior to breaching the front door and entering the home. (Tr. p. 9, lines 

7-15). Upon entering the main hallway, an Officer with Woodruff Police·was shot .in the upper 

left arm by the Applicant. (Tr. p. 9, lines 21-25). Officers did not return fire, because they 

detennined Applicant's young son was in the bedroom with Applicant. (Tr. p. 10, lines 2-6). 

After Applicant was arrested, the Spartanburg County Sheriff's Department obtained and 

executed a second search warrant relating to the shooting. (Tr. p. 10, 7-1.7). A gun was located 

that was believed to have been used in the shooting. (Tr. p. 10, 11-17). 

Applicant infonned Judge Hayes that heard and understood the facts as presented by the 

State. (fr. p. 11, lines 9-20). Applicant only disagreed with the assertion that the Police 

announced their presence, as Applicant informed Judge Hayes that he was unaware it was the 

police in his home. (fr. p. 11, lines 9-20). Applicant agreed with the remainder of the facts as 

presented to the Court. (Tr. p. 11, lines 18-20). 

Judge Hayes infonned Applicant each charge against him and the possible sentence he 

could impose. (fr. p. 11, 21-2S). Applicant understood each charge and informed the Court he 

still wished to enter the guilty plea. (Tr. p. 12, 1-25). As required under North Carolina v. Alford, 

Judge Hayes asked Applicant if he believed the State could produce sufficient evidence to prove 

Applicant,s guilty beyond a reasonable doubt, and ifhe went to trial, ajury would most probably 

find Applicant guilty. (Tr. p. 13; 14,_ lines 1-4). Judge Hayes asked this of the Applicant as to the 
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charges of attempted murder and possession of a weapon during the commission of a violent 

crime. (Tr. p. 13-14). Applicant informed the Court that he understood the sufficiency of the 

State's evidence. (Tr. p. 14, lines 1-4). Applicant informed the Court that he was, in fact, guilty 

of distribution of cocaine base. (Tr. p. 14, lines 5--7). 

Applicant informed the Court that he had been truthful and honest in his answers to the 

Court's questions concerning his guilty plea. (Tr. p. 14, lines 8-10). Judge Hayes inquired 

whether discovery had been shared with the Defense, and the State claimed it had. (Tr. p. 14;· 

lines l l-12). Applicant did not object to.the State's claim. Applicant stated that he held no anger 

towards the police, but he was only trying to protect his son during the shooting. (Tr. p. 23, lines 

17-24). Again, Applicant informed the Court that he understood that he was giving up any 

possible defenses to his charges by choosing to enter a guilty plea. (Tr. p. 24, lines 7-12). 

III. Allegations Raised and Relief Sought 

In his application for post-conviction relief, Applicant alleges that he is being held in 

custody unlawfully for the following reasons: 

1. Ineffective ~istance of Counsel 
a. "No self-defense motion from counsel" 
b. Failure to Investigate 

i. "Breaking and Entering in Residence" 
. c. "For handling ofmy Rule (S)" 
d. "Shooting was in self-defense and protection of my family" 
e. ''4th amendment violation" 
f. "No arrest warrant" 

2. Prosecutorial Misconduct 
a. "Coercion and threats to prosecute to fullest extent of the law" 

In his application for post-conviction relief, Applicant is seeking a ''new trial or new plea." 

Attached to this Return and incorporated by reference are the records of the Spartanburg 

County Clerk of Court regarding the subject convictions, Applicant's records from the South 

Carolina Department of Corrections, the plea transcript, and the application. Respondent 
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reserves the right to amend this Return upon receipt of any relevant materials. 

IV. Response to Allegations of Ineffective Assistance of Counsel 

Respondent submits Applicant's allegations of ineffective assistance of counsel are 

without merit. The Sixth Amendment to the United States Constitution guarantees a defendant 

the right to effective assistance of counsel. U.S. Const. amend. VI; Strickland v. Wahington, 

466 U.S. 668 (1984); Lomax v. State, 379 S.C. 93,665 S.E.2d 164 (2008). 

In a post-conviction relief action, an applicant bears the burden of proving the allegations 

in his or her application. Butler v. State. 286 S.C. 441, 334 S.B.2d 813 {198S). Where the 

application alleges ineffective assistance of counsel as a ground for relief, the applicant must 

prove that "counsel's conduct so undennined the proper functioning of the adversarial process 

that [it] cannot be relied upon as having produced a Just result." Strickland, 466 U.S. 668. Butler, 

286 S.C. at 442, 334 S.E.2d at 814. 

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies 

the two-pronged test outlined in Strickland, 466 U.S. 668. First, an applicant must prove that 

counsel's perfonnance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624, 

625 (1989). Under this prong, the court measures an attorney's performance by its 

"reasonableness under prevailing professional norms." Cheqy, 300 S.C. at 117, 386 S.E.2d at 

625 (quoting Strickland, 466 U.S. at 690). The proper measure of perfonnance is whether an 

attorney provided representation within the range of competence required in criminal . cases. 

Butler, 286 S.C. at 442, 334 S.E.2d at 814. "Counsel is strongly presumed to have rendered 

adequate assistance and made all significant decisions in the exercise of reasonable professional 

judgment." Id. ( citing Strickland, 466 U.S. at 690). The applicant must overcome this 

presumption to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second, counsel's 
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deficient performance must have prejudiced the applicant such that "there is a reasonable 

probability that, but for counsel's unprofessional errors, the result of the proceeding would have 

been different.'' Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea 

counsel, the applicant must show that there is a reasonable probability that, but for counsel's 

alleged errors, he would not have pleaded guilty and would have insisted on going to trial. Hill v. 

Lockhart, 474 U.S. 52 (1985). 

Respondent submits Applicant can satisfy neither requirement of the Strickland test. 

However, the allegation of ineffective assistance of counsel probably raises questions of fact that 

the record does not conclusively refute. Accordingly, Respondent requests an evidentiary hearing 

to fully resolve this issue. ~ Sharper v. State,. 279 S.C. 264, 305 S.E.2d 24 7 ( 1983). 

V. Response to Allegations of Prosecutorial Misconduct 

Applicant also alleges prosecutorial misconduct. This is an improper allegation in 

Applicant's case. Prosecutorial Misconduct is a direct appeal issue that is procedurally barred by 

S.C. Code Ann. § 17-27-20(b) (2003). Applicant did not appeal his plea or sentence. Post­

conviction relief is not a substitute for an appeal. Simmons v. State, 264 S.C. 417, 423, 215 

S.E.2d 883, 885 (1974). A post-conviction relief application cannot assert any issues that could 

have been raised at trial or on appeal. Drayton v. Evatt, 312 S.C. 4, 8, 430. S.E.2d 517, 520 

(1993). Applicant could have raised this issue on appeal. The failure to do so has waived this 

allegation as grounds for relief. Regardless, it is applicant's burden to prove actual prosecutorial 

misconduct Alabama v. Smith, 490 U.S. 794, 109 S. Ct. 2201 (1989). Notwithstanding the 

procedural bar to this claim, Respondent submits that Applicant provides no evidence to suggest 

prosecutorial impropriety. Therefore, Respondent submits that this allegation should be 

summarily dismissed. 
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VI. Any Future Amendments 

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing. 

Any claims not specifically laid out in this PCR application or in amendments will be op,posed 

by the State at an evidentiary •hearing pursuant to §§ 17-27-10 to -160 of the South Carolina 

Code of Laws and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules 

lS(a)-(b), SCRCP. All claims should be made well in advance of the evidentiary hearing. 

Because Applicant has been appointed an attorney, the attorney, and not Applicant, is the only 

individual authorized to file amendments to this application. See Rule 11, SCRCP. f.m !!! filings 

will not be considered at the PCR hearing. Respondent reserves the right to request that any 

amendments withheld until the last minute be stricken because of undue prejudice to 

Respondent. See Rule lS(a), SCRCP. 

VII. Response to All Other Allegations 

Each and every allegation contained within the application not expressly admitted, 

qualified, or explained in this Return is hereby denied. 

VIII. Request for an Evidentiary Hearing 

WHEREFORE, Respondent respectfully requests that this Court convene an evidentiary 

hearing on the allegations of ineffective assistance of counsel. As to all other allegations, 

including those of prosecutorial misconduct, Respondent moves for summary dismissal pursuant 

to§ 17-27-70 of the South Carolina Code of Laws on the basis that there is no genuine issue of 

material fact which would necessitate an evidentiary hearing and that those allegations should be 

dismissed as a matter of law. 

(signature page to follow) 
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June 6, 2018 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

W. JEFFREY YOUNG 
Chief Deputy Attorney General 

MEGAN HARRIGAN JAMESON 
Senior Assistant Deputy Attorney· Ge0:eral 

JORDAN A. COX, 
Assistant Attorney General 

Office of the Attorney General 
Post Office Box. 11549 
ColumQia, SC 29211 
Telephone: (803) 734-3737 
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STA TE OF SOUTH CAROLINA 
COUNTY OF SPARTANBURG 

DENNIS RAY ALEXANDER, 
S.C.D.C. No. 270129, 

Applicant, 

vs 

STATE OF SOUTH CAROLINA, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

2018-CP-42-00871 

AFFIDAVIT OF SERVICE BY MAIL 

1. I am an employee of the Respondent in the above-captioned action. 

2. Regular communication by mail exists throughout the State or South Carolina and that this 
is a proper circumstance of service by mail. 

3. I have this day served a copy of the Return in the above-captioned matter on the following 
person by depositing same in the United States ma~l, postage prepaid: 

Susannah C. Ross, Esquire 
Ross & Enderlin, PA 
330 East Coffee Street 
Greenville, South Carolina 29601 

DATED this the 6th day of June, 2018. 

Linds , 
For Respondent 
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STATE OF SOUTH CAROLINA    )   
                      )  COURT OF COMMON PLEAS NONJURY  

COUNTY OF SPARTANBURG      )     
 
 

 
DENNIS RAY ALEXANDER,           )        TRANSCRIPT 
                             ) 

           APPLICANT,      )            OF 
                      ) 

       vs.             )          RECORD 
                         ) 
THE STATE OF SOUTH CAROLINA,    )    

                      )      2018-CP-42-871 
                RESPONDENT.     )        
 
 
 

                      March 4th, 2019 
                      Spartanburg, South Carolina 

 
 
 

B E F O R E: 
 

THE HONORABLE THOMAS A. RUSSO, Judge. 
 
 
A P P E A R A N C E S: 
 

SUSANNAH C. ROSS  
ESQ.  
Attorney for the Applicant  
  
 
JOHNNY E. JAMES, JR. 

     ASSISTANT ATTORNEY GENERAL  
     Attorney for the Respondent  

      

                                                

                              PAMELA E. GREEN  
         Circuit Court Reporter 

                              Seventh Judicial Circuit 
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P R O C E E D I N G S

 

MR. JAMES:   May it please the Court? 

THE COURT:  Yes, sir.  

MR. JAMES:  Your Honor, this is the matter of Dennis 

Ray Alexander versus State of South Carolina.  Docket Number 

2018-CP-42-00871.  Mr. Alexander is present here in the 

courtroom today, and is represented by Ms. Susannah Ross, 

Esquire.   

Mr. Alexander was indicted at the May, 2016 term of the 

Spartanburg County Grand Jury for one count of attempted 

murder, and one count of possession of a weapon during the 

commission of a violent crime.  In October, 2016 was 

additionally indicted for distribution of cocaine base.  

Andrew Johnston, Esquire, represented him, and Assistant 

Solicitor Jennifer Jordan and Spenser Smith prosecuted the 

matter.   

On October 2nd, 2017, he appeared before the Honorable 

J. Mark Hayes, II where he pled guilty pursuant to North 

Carolina versus Alford.  The State recommended a cap of 20 

years for all three charges to run concurrently, and Judge 

Hayes sentenced him to 20 years for the attempted murder 

charge, five years for possession of a weapon during the 

commission of a violent crime, and time served for 

distribution of cocaine base, and all of those charges were 
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set to run concurrent.   

Your Honor, my understanding of the allegations 

primarily is that Mr. Alexander alleges that he is not 

receiving the benefit of his plea bargain insofar as whether 

or not his charges are running concurrent to his federal 

charges to which he pled prior to this plea.  And with that 

stated, I will concede the floor to Ms. Ross to correct, 

subtract to, or add to anything I just said. 

MS. ROSS:  Thank you. 

THE COURT:  All right.  Ms. Ross.

MS. ROSS:  May it please the Court.  

If I could, I'm, I'm handing opposing counsel and, and

yourself, I believe this is the pertinent case law is State

v. -- I mean Clark v. State.

THE COURT:  Yes, ma'am.

MS. ROSS:  And I also handed up Ham v. State, which is

an unpublished opinion, and I recognize, as such, it is an

unpublished opinion, but it's -- it is very much on point,

and I believe it guides us to the direction that I, I think

this case would likely go.  So, I, I don't even know if it's

ineffective assistance of counsel here, but the allegation

is that he simply did not receive the benefit of the bargain

and due process requires that he does.  And we'd ask for a

remedy of that situation, and I'm happy to present testimony

at this time if the Court feels that it would assist.
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THE COURT:  I'll be happy to hear -- allow you to do

that.

MS. ROSS:  Okay.  Mr. Alexander, I'll call you to the

stand, and, procedurally, Judge, there -- there's one other

thing.  At this time, I'd like to go -- move forward on the

Clark v. State issue only, the benefit of the bargain.

THE COURT:  All right.  

MS. ROSS:  There, there were other issues potentially

of ineffective assistance of counsel, but I don't think that

they should come to play here, and, if, if they do, I'd

possibly ask for a continuance to get a witness for the full

hearing.  But I don't think that's---

MR. JAMES:  I have no interest in a bifurcated hearing,

Your Honor.  We can either move forward on all the

allegations she wishes to move forward on today or, if she

needs additional time, she can move for a continuance on all

the matters.

THE COURT:  Okay.  I mean I, I understand that.  

I mean are you, are you not prepared to go forward on

the other matters?

MS. ROSS:  I could leave -- there's one -- yes, I'm

prepared.  I'm prepared.  There's one witness who's another

inmate.  This was a, a situation where a search warrant was

served, and an officer was shot, and there was another

person in Mr. Alexander's home or his child and another
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person.  And their testimony would be, and their statement

was that they didn't hear the officers announce police.  

So, there was no announcement.  I could get that by

affidavit after the fact if you'd like or testimony by

phone.

THE COURT:  Sure.  I mean if you need that, you could

--.

MR. JAMES:  Your Honor, testimony of that kind would

necessitate that inmate being transported---

THE COURT:  Well, I---

MR. JAMES:  ---here to the courtroom so that you can

make a ruling upon his credibility, especially as the State

has not previously had notice of the witness which she is

referring.  And so, if she does intend to proceed on that

allegation, then it's not -- she, she can try and proceed on

it today, but the State's going to object to leaving the

record open or bifurcating this hearing.

THE COURT:  What is -- let me ask you this, and I

understand your objection, Mr. James, in, in, in doing that.

But here -- here's, here's the thing, and I'm just thinking

out loud, and I want to hear your, your, your, your

thoughts, and it probably would change your position.  But,

obviously, she would have to move at that point for a

continuance to get that, that witness here from the

Department of Corrections, and we could do that.  That's not
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an issue.  That's not a problem.  But that doesn't make this

Clark v. State issue go away.  It's still there.  

So, if we did continue the matter, we would then come

back, and we'd have that witness in place, and then we would

hear the whole thing.  It seems like a waste of resources

and time to have had Mr. Alexander brought over here, and

not deal with the things we can deal with.

What prejudice is there to the State if we -- if I

allow her to go forward on the Clark issue, and keep the

record open to have the other matters heard?

Obviously the one issue is, more than likely, I won't

be the judge at the next one.

MR. JAMES:  Well, Your Honor, that's actually part of

the issue.  If you start the hearing, I, I believe it would

be appropriate for you to retain jurisdiction over all

future matters for the hearing.  So, any second hearing that

might be necessary would have to go before Your Honor, which

might be a simple straightforward affair.  It might end up

being extraordinarily difficult to find time on an already

crowded Common Pleas roster outside of the typical terms of

Post-Conviction Relief that we have here in the Seventh

Circuit.

Additionally, I hate to phrase it this way, but,

unfortunately, the Attorney General's Office has been

subject to elevated turnover in the Assistant Attorney
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General who attend to these matters.  

So, there is always a risk that, if you bifurcate the

hearing, one attorney comes and handles the first hearing,

and then a second attorney has to come and handle the back

half of the hearing, and then order the transcript or any

other records in order to be familiar with what happened in

the first hearing in order to prepare the second hearing.

And I state that with my own knowledge that here, in a

future term, I'm going to have to do just that, read the

transcripts of a first hearing, and then go to a second

hearing with only that knowledge of, of what happened

previously in front of an extraordinarily skilled retained

counsel.

I, I -- it's an unfortunate expenditure of the Court's

time that we've brought him here today, and the possibility

that we may have to bring him here again in the future.  But

if we're doing two hearings, we're going to have to do that

anyway.

THE COURT:  Yeah.

MR. JAMES:  So, ultimately, it's not going to cost the

Court much more if indeed Ms. Ross believes that this

witness is necessary for her to move, move forward on all

of, of the allegations, and then should we move forward

altogether.

THE COURT:  Okay.  
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MS. ROSS:  And the---

THE COURT:  Ms. Ross.

MS. ROSS:  The witness is -- the witness would say no

more than that.  I believe his, his testimony or potential

testimony was out during the time of the plea.  Everyone

understood that that would be -- I believe everyone

understood that would be the kind of codefendant's

testimony.

THE COURT:  Right.

MS. ROSS:  And so it's a small matter.  It's just

something, for record preservation, I'd like to, to leave

open because my client did tell me that this person existed,

was in the house as, as well, and could testify as to this

one, one fact that would go to the potential hearing under

Stand Your Ground, which---

THE COURT:  All---

MS. ROSS:  ---did happen--- 

THE COURT:  All, all of this was, was in place prior to

the plea, right?  

MS. ROSS:  Yes.  

THE COURT:  Okay.

MS. ROSS:  So, with the---

THE COURT:  And he chose to go forward on the plea as

an Alford plea?

MS. ROSS:  Correct.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60



    11

THE COURT:  So no, no one is -- I mean he -- he's

taking responsibility under Alford without accepting the,

the allegations of, of wrongdoing that the State has made

against him.  

MS. ROSS:  Correct.  It's a, it's a small point.

THE COURT:  So, how does, how does, how does that --

how would that change if he was made a -- I mean all of this

he was aware of and yet he -- with all this information, he

made a conscious decision to enter a plea under Alford.

MS. ROSS:  Correct.

THE COURT:  So, how was -- what, what would this

witness contribute?

MS. ROSS:  Only the, the small matter of advising him

to take a plea under Alford without doing a Stand Your

Ground motion to try to show that it, it was a Stand Your

Ground issue even though law enforcement was involved

because this codefendant said he did not hear law

enforcement announce police.  So, that's the only small

matter, and, and I don't think it's the strength of this

case, and that's why I did not subpoena him for today

because I feel like the Clark matter, that it would be a

waste of the State's time to transport this witness because

I don't believe that is the dispositive matter for, for

today.  It's the Clark v. State issue.

THE COURT:  Well, I'm gonna, I'm gonna let you make the
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decision.  I -- I'm gonna -- I, I, I agree with Mr. James

that we either need to hear everything or, or not, and I

don't know if you have to have that witness to go forward or

not.  I'll be -- I'm -- I certainly would accommodate you as

far as a request for a continuance if you would like to do

that, and have that witness present.  And if you need time

to talk with Mr. Alexander about that.

MS. ROSS:  No, Judge.  I'll just proceed, proceed

forward.  It comes down to that decision was wrong, we can

handle that at the -- the Court can look over that at a

later time.  So --.

THE COURT:  All right.  Go ahead.

MS. ROSS:  I'd ask that Mr.---

THE COURT:  Now, was Mr. Alexander placed under oath?

Mr. Alexander, if I could get you to do me a favor?

If you could just place your left-hand on the Bible and

raise your right-hand the best you can.

                     DENNIS ALEXANDER, being first duly

sworn, testified as follows: 

THE COURT:  Thank you, sir.  You may have a seat.

All right.  Ms. Ross.

DIRECT EXAMINATION  

BY MS. ROSS:   

Q Okay.  Mr. Alexander, if you could just explain to the

Court why you're here today very briefly and I'll guide you.
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Dennis Alexander - Direct examination
By Ms. Ross

A I'm here just to let them know that I, I didn't want --

I don't feel that I got a fair trial cause I didn't know

about the, about the sentence, the sentence that I got.  I

was thinking that I was gonna get a lesser, a lesser

sentence from my lawyer.  

Q Okay.  Did your lawyer tell you -- you had a federal

sentence as well, correct?

A Yeah.

Q And did your lawyer tell you something about how this

sentence, the State sentence, and the Federal sentence would

run?

A No, I just, I just -- I asked him, I said -- he, he

just said it's zero -- it's from zero to 20, and I, and I

said well, do you think that you would be able to get it

under the 20, and he said I think I can get it under the 20.

Q Okay.  Did you think that it would run con -- together

with the 10 years you already got in Federal Court or you

were looking at in Federal Court?

A Do I think it would run it?

Q Yeah.  

Didn't you think you were---

A Yeah.  I did.

Q ---running--- 

A That's what I think it was doing.

Q Because that's what your lawyer told you?
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Dennis Alexander - Direct examination
By Ms. Ross

A Yes, ma'am.

Q Okay.  Now, just going back.  

Can I show you -- do you recognize this letter?

A This letter from my lawyer right here.

(WHEREUPON, a letter was marked as Applicant's Exhibit

No. 1 for identification purposes only at this time.)

Q Okay.  So this is the letter from your lawyer?

A Yes, ma'am.

Q And when did he send that to you?

A I ain't sure the exact date.  It's just -- I knows it's

a couple months ago.

Q All right.

A Andrew---

MS. ROSS:  I would move this in as Applicant's Exhibit

1.

THE COURT:  Any objection?

Have you seen that, Mr. James?

MR. JAMES:  I have, Your Honor.  I was trying to decide

if it would be better to actually move it into evidence

under Mr. Johnston's, Johnston's testimony but no objection.

THE COURT:  All right.  

MS. ROSS:  I can leave it here -- will you accept it?

THE COURT:  That's fine.  

MS. ROSS:  Okay.  Then I'd move that as Applicant's

Exhibit 1.
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Dennis Alexander - Direct examination
By Ms. Ross

(WHEREUPON, Applicant's Exhibit No. 1 was received into

evidence at this time.)

Q Now, going back to your guilty plea, you pled under

Alford.  

Do you know what that means?

A Not exactly sure.

Q Okay.  When you pled guilty, do you know what you pled

to?

A Zero to 20.

Q All right.  Do you know what the charge was?

A Attempted murder, distribution of crack cocaine, and I

think possession of a firearm during a violent crime --

Q All right.

A -- commission of a crime.

Q And do you know what -- do you know what Alford means,

an Alford plea?

A The way -- the way my lawyer explained to me like it's

not saying that I'm guilty.  As -- you know what I'm saying?  

It's just saying that they can -- might could find

something reasonably me -- in me, and sentence me to a lot

of time.

Q Okay.  And did he talk to you about self-defense?

A I ain't -- we ain't have too much lengthy no

conversation about no law of self-defense.  

Q Did he talk to you about moving for immunity or
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Dennis Alexander - Direct examination
By Ms. Ross

dismissal of the charge?

A No, I didn't hear none of that.

Q Did he tell you that, under attempted murder, that,

that they -- the State would of had to prove an actual

intent to kill to a jury?

A Yeah, he did say that.

Q Okay.  So, he told you that -- that they'd have to

prove an actual intent to kill?

A He said they would have to prove it, but he said, if we

go forward with a trial, this right here, he wouldn't think

that we would all make it.

Q Okay.  Did -- you mentioned to me something about

investigating body cams or something like that.

A Uh-huh.  (Affirmative).  

Q Did you feel that he failed to investigate your case

fully?

A Yes, ma'am.

Q And as far as the, the police announcing at your house,

did you have any issue with that?

A They didn't announce.

Q Do you think there would of been some evidence out

there that they didn't announce that your lawyer didn't

find?

A I mean really on there right there it just be my word

against theirs.
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Dennis Alexander - Direct examination
By Ms. Ross

Q Okay.  Okay.  If you had known that you didn't have an

actual -- you didn't have to have an actual intent to

kill -- I mean you had to rely on an actual intent to kill

for attempted murder.  

If you had known that, and had all the investigation

done, would you have pled guilty?

A No, ma'am.

MS. ROSS:  Okay.  I've got no further questions.

THE COURT:  All right.  Cross.

CROSS-EXAMINATION 

BY MR. JAMES: 

Q Mr. Alexander, how are you doing today?

A All right, sir.

Q Do you recall about how many times you met with your

lawyer before you entered your Alford plea?

A On the, on the Alford plea I think we met about twice.

Maybe three.

Q And those are in person meetings?

A Sir?

Q Those, those meetings were in person?

A Yes, sir.

Q Okay.  Do you ever communicate with him by telephone or

letter?

A No, sir.

Q Okay.  Did he review with you all of the discovery in
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your case?

A No, cause I never did see -- really see -- well, I seen

about, about on the drug part, but I never did see like who

the one setting it up and all this other.  No, I didn't

never see everything.  I seen the gun, you know, what I had,

the gun that I shot and all that right there.  I seen all

that.

Q And you told him your version of what happened that

night, correct?

A Correct.

Q All right.  And am I correct in that your version of

events was that you didn't hear the police announce the

raid?

A Yes, sir.

Q Okay.  And that when you heard the movement out in the

hallway, you produced a firearm and shot down the hall?

A Yes, sir.

Q Okay.  And you surrendered after that, right?

A Yes, sir.

Q Okay.  Did you give him any potential leads or

witnesses to follow-up on?

A About---

Q People to talk to.

A About why I shot?

Q About why you shot, about---
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A Yes, I gave him Adriel Garnett who had just killed

Cecil Gilliam on  Sharp Street, and he was around, and he

wanted to come and do something to my partner, which it was

Michael Goggins.  He had been sending messages and threaten

that he was all coming to rob him.  And that night when it,

when it happened, when it happened -- Travis -- I mean not

Travis.  Tavis, Tavis Geter and Frank Jones came to the

house and said what if y'all---

MR. JAMES:  I'm gonna object to hearsay there.  

Let's not get to talking about what other people said.

But, but you gave him the leads---

A (Witness nods affirmatively.)

Q ---to follow-up on?

A (Witness nods affirmatively.)

Q Okay.  And for the court reporter's assistance, try and

make sure you say yes or no to any of my questions.  Don't

just nod or shake your head.  She---

A Yes, sir.  

Q ---has a harder time writing that down.

A Yes, sir.

Q Do you know right now if your Federal sentence and your

State sentence are both running concurrent?  

A I talked to my caseworker.  She said the, the State can

run in with the Federal, but the Federal can not run in with

the State.  So, right now, it's -- right now I'm doing dead
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By Mr. James

time on Federal.

Q Would it change your opinion as to this PCR if it was

arranged so that both your -- all of your sentences are

properly running together?

A Yes, sir.

Q It would?

A Yes.  

Q Okay.

A I still would go, go through my PCR.

Q Oh, you'd still go for the PCR --

A Uh-huh.  (Affirmative).

Q -- even if you were just serving the 20, and everything

was running altogether?

A I'd still go for PCR.

Q Why did you plead pursuant to Alford?

A Why did I plead?  

Q Why did you plead?

A Cause my attorney said that it -- he feel that it would

be one of the best decisions -- be a good decision.

Q And so you pled because you thought the State would be

able to convict you?

A No.  No, I just, I just -- I didn't know what, what

really could happen.  He just said the Alford plea would be

not saying that you guilty, and not -- just saying they a

reason where they could find something against you.
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Andy Johnston - Direct examination
By Ms. Ross

MR. JAMES:  I have no further questions for this

witness.

MS. ROSS:  No redirect.

THE COURT:  All right.  Thank you very much, sir.  You

may step down.

MS. ROSS:  We'd call Andy Johnston at this time.

THE COURT:  All right.  Mr. Johnston.

Sir, if you would please place your left-hand on the

Bible and raise your right?

                     ANDY JOHNSTON, being first duly

sworn, testified as follows:

THE COURT:  Thank you, sir.  If you'd would please

state your name for the record, Mr. Johnston?

THE WITNESS:  Andrew Johnston.

DIRECT EXAMINATION 

BY MS. ROSS: 

Q Good morning, Mr. Johnston.  Excuse me.

A Good morning.

Q Well, I guess if -- I'm just gonna show you this to

start it off.  

Did you mail this to Mr. Alexander?

A I didn't put it in the mail, but I directed it -- I, I

did dictate the letter, and I did direct that it be sent to

him, yes.  Yes, ma'am.

Q And why did you send that to him?
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A Because I was concerned that Mr. Alexander was not

receiving the benefit of the bargain that I had negotiated

for him in his plea some time before that.  

What happened was I had assumed that he had gone into

the Federal Bureau of Prisons.  But I received a copy of his

PCR materials from the Attorney General's Office, and I saw

that he was residing somewhere in the State Department of

Corrections.  So, that gave me concern that he was not

getting the benefit of the bargain.

So, I wrote to him and asked or suggested to him that

he should bring this up to his PCR counsel, and let the PCR

counsel act how they felt best.

Q Thank you.  Just put it up there, and, in your letter,

you did cite Clark v. State, correct?

A Yes, ma'am.

Q And that's because you felt it was the dispositive case

on this issue or --

A Yes.

Q -- on point?

A I, I didn't spend a lot of time researching it under

the circumstances, but it was something that I found.  I

don't remember if the Ham case came up.  I don't know the

date of that case is that you were discussing earlier.  But

I knew Clark at least raised the issues that I was concerned

with, and felt that it would be appropriate for Mr.
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Alexander to have a copy of that case.

Q Okay.  Thank you.  I guess I'm gonna move on into some

other issues that we would go to ineffective assistance of

counsel.

A Yes, ma'am.

Q With Mr. Alexander's case, did you review all the

discovery with him?

A To the best of my recollection, yes.

Q And did you ask for any subpoena or ask for any body

cams or videos of the shooting?

A I filed a Rule 5 Brady in the case, served it on the

Solicitor's Office.  As a general rule, the Solicitor's

Office provides copies of body worn cameras, body worn

camera videos that are extant or that -- in, in a given

case.  And so at -- as I sit here now, I didn't recall if

there were body worn cameras from the incident the night of

the shooting.

I could review my file for that.  But, as I sit here

now, I don't have a recollection of that, but they will

provide those to us typically.  It's not necessary for us to

subpoena law enforcement agents -- agencies for that.  If I

felt that they were not being forthcoming in that, that

certainly would have been an alternative for me.

Now, there were, if, if memory serves me, there was a

video about the drug distribution case.  I'm not a hundred
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percent sure about this, but I believe that there was a

video on that, and the practice of this Solicitor's Office

is not to provide me copies of those sorts of videos.  Their

policy is that I may go and watch it myself.  

Q Uh-huh.  (Affirmative).  

A And I can make them produce a copy to me, but it is my

understanding that their policy is that, if I do that, all

negotiations cease and everything is a straight up deal from

that point.  And, as was stated earlier, there was an, an

agreement in this case that I felt was favorable for Mr.

Alexander.

Q Okay.  And just looking at the -- what, what you saw

in, in your discovery, was there any evidence that law

enforcement or specifically the officer who was shot did not

identify himself when he entered into the home?

A I -- as I sit here now, I can't answer that question.

You'd have to show me what you're -- what specifically

you're talking about.  I mean I know that that was an issue,

but, as I sit here now, I can't remember what exactly is in

the discovery.  There's a good bit of materials there, as

you can see.  I can't address that right now.

Q Well, in the, the plea colloquy, have you reviewed that

plea colloquy at all?

A I took a quick look at it to see only for the issue of

what was said about the offer, and what the judge said about
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accepting the offer, and ordering the enforcement of the

offer.  But as to the rest of it, I can't say that I studied

it closely, but I'm more than willing to look at it now.

MS. ROSS:  Beg the Court's indulgence one second.

(Pause.) 

Q I think I provided my client with my copy.  I'd just

refer you to Page 11, Line 16.

A All right.  Let me lay hands on it here.

All right.  I'm looking at the transcript of the

record.

Q Page 11, Line 16 according to my notes.

A Okay.  Dated October 2nd, 2017, and what page again

please, ma'am?

Q 11.

A Page 11.

Q Line 16.

A Okay.  Line 16.  The defendant.  No -- not -- I never

heard them announce police or none of that right there.

Q All right.

A Yes.  And, and that was his position with me throughout

the process.  

Q Okay.  And going on to a bit of what, what you stated

in, in response -- in, in your colloquy.  

Did you also say, say that, that the incident reports

had different -- were -- differed on whether there was an
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announcement made?

A Can, can you direct me to a, a page?

MS. ROSS:  Beg the Court's indulgence.

THE COURT:  Yes, ma'am.

(Pause.)

Q Okay.  On Page 20.

A Yes, ma'am.

Q And in, in that, are you talking about the no knock

warrant?

A Okay.  That was a -- that's a three page, three page

statement by me.  So, which, which paragraph are we --?

Q On Page 20.

A This third paragraph perhaps?

Q Yes.

A In Mr. Goggins written -- all right.  I, I think I

recall now what, what it is we're talking about.  There's a

gentleman by the name of -- I believe his name is Michael

Goggins, and it seems to me that he gave at least two

versions of -- that he was present at the scene, and that he

gave at least two versions of what occurred.  So, I say it,

it was a no knock -- well, I'm not -- I, I -- as I say, I'm

not sure whether it was a no knock search warrant or not.

I, I can't remember about that.

It says the officers did not ask for a no knock

warrant, but this is early -- in the early morning hours and
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Dennis is asleep with his son.  He tells me that the first

thing he heard was a noise, and then a rumbling down the

hallway.  He says he never heard anything along the lines of

police or search warrant or anything like that.

Then I go on to talk about this Mr. Goggins.

Q Uh-huh.  (Affirmative).  

A In Mr. Goggins written statement, he told the police "I

woke up this morning to a thud at the door.  Immediately I

heard noise and then I -- and then a shot.  I heard police,

police."

So, in his written statement, the codefendant, again

being interviewed separately from Dennis, says that he

didn't hear an antecedent knock and announce.

Then I go on to say, "now there's some material in the

Solicitor's discovery that says they talked to Mr. Goggins a

little bit more, and that perhaps Mr. Goggins took that

back, and said well, he wasn't sure.  Maybe he did or maybe

he didn't hear that.  But, anyway, this is what his written

statement says."

So, this is starting to come back to me.  It, it --

what it sounds like is he gave this initial written

statement.  As time went on, the Solicitors and/or their

investigators, I don't remember, talked to him further, and

he kind of took that back, and they did make that known to

me, that being Brady, Brady type material.  They made it
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known to me.

Q And, and then you point out, on Line 25, that one of

the police officers --?

A "I'd like to -- I'd also point out that at least one of

the police officers, in his written statement, neglected, or

not neglected, he didn't say there was a knock and announce

by the police in his first statement."

Yes, I, I do have a recollection of that, but they went

back and reinterviewed that officer, and he made an

addendum.  And I think the addendum was specific to the

knock and announce point.  But what I told the judge at that

time was, "and he added an addendum saying there was a knock

and announce, but, in any event, this man tells me that he

didn't hear it, and that his main concern, again, was his

son, and that, if he knew it was the police, he wouldn't of

done anything as far as firing his weapon.  He fired into

the dark through the doorway."

Q Okay.  Thank you.

Now, did you ever move for dismissal under the -- for

immunity or dismissal under 16-11-450?

A No, ma'am, I did not.

Q Now, did you discuss that matter with him?

A I don't have a specific recollection of it, but I did

look in my file and I saw that I had printed out the

Protection of Persons and Property Act.  And so it would be
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my assumption, my thought that I went over the applicable

portion of -- portions of that with him, and I had, and

highlighted Subsection B(4) against whom the deadly force is

used is a law enforcement officer.  Basically it says that

the presumption provided in Subsection A does not apply if

the person against whom the deadly force is used is a law

enforcement officer who enters or attempts to enter a

dwelling, residence, or occupied vehicle in the performance

of his official duties, and he identifies himself in

accordance with applicable law or the person using force

knows or reasonably should have known that the, that the

person entering or attempting to enter is a law enforcement

officer.

So, in addition to the other things that would have to

be shown in a Castle Doctrine type of hearing, we would have

the law enforcement exception to deal with.  Of course, the

law enforcement exception, and, and I don't think the

statute's very clear on this, but there -- there's some

wiggle room through about whether or not the person knew or

reasonably should of known that the person who was trying to

come in was a law enforcement officer.

Q Okay.  Now, did you discuss this with Mr. Alexander

prior to his plea?

A I do not have a specific recollection of that.  Again,

I have it printed out.  So, I assume that I did.  I was
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certainly aware of it, it being a potential defense for Mr.

Alexander.

Q And you're aware he could of moved on with that hearing

and, and still gone on afterwards to plead guilty---

A He could have.

Q ---under Alford?

A He could have, but our Solicitor's Office could have

taken the position that, if he goes forward with the

hearing, and this is not something that would be unknown for

them to do, that if he should go forward with a hearing of

that type, that the offer they had made to him, which,

again, I viewed as favorable under the circumstances, would

be withdrawn.

Q All right.  And in -- I think it's, it's unnecessary

given the Applicant's testimony, but did you advise that,

for attempted murder, there has to be a specific intent to

kill pursuant to State v. King?

A Yes, that -- and that is my understanding of the law.

Q And that was his testimony as well.  Thank you.

A Yes, ma'am.  

THE COURT:  Cross.

MR. JAMES:  If I may, if I may have just one moment,

Your Honor?

THE COURT:  Yes, sir.

CROSS-EXAMINATION 
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BY MR. JAMES: 

Q Mr. Johnston?

A Yes, sir.  

Q How are you doing today?

A Fine.  

How are you, sir?

Q I'm doing very well.

You're an attorney licensed to practice in the State,

correct?

A That is correct.

Q How long have you been doing this?

A Since 1985.

Q How much of your experience has been criminal?

A Over the years -- over the years, sometimes -- I'll

say, overall, 75 percent, in, in -- if you view my career in

toto.

Q And how did you come to represent Mr. Alexander?  

A I was retained.  Now, I did not represent him in the

Federal case that arose from the same facts.  I am pretty

sure that he had a Federal public defender on that, but

his -- the name of that person is not known to me as I sit

here.

Q But you were aware of the Federal case?

A Oh, yes.  Absolutely.

Q All right.  You specifically advised your client as to
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how he should proceed with his plea in the context of the

Federal case, correct?  

That's an obtuse question.  Let me phrase it

differently.

A Okay.

Q Did you specifically delay in having your client plead

in light of the pending federal charges?

A Absolutely.  And we have a case management order in

this circuit or this county.  And so I had to have the

cooperation of the Assistant Solicitor to that, and she was

cooperative on that point.  So, yes, the, the Federal case

arose after the State charges, but the Federal cases

typically move fairly fast.  So, I did do my best to hold

off a disposition of his State case until we saw how he had

faired in the Federal case, and to take advantage of the

possibility that, if he were convicted in the Federal case,

and given a sentence, a timed sentence, that there might be

the possibility of concurrent sentencing with that Federal

sentence.

Q And you used the word possibility just now.

Did you promise him that these sentences would be run

concurrent together?

A I did not promise him that, but that is what they were

recommending, and they---

Q Who is they?
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A The Solicitor's Office, Assistant Solicitor Jen Jordan,

and Spenser Smith who had the drug case.  They were willing

to make that as a recommendation, and, in my experience with

Judge Hayes, he usually accepts those recommendations so

long as they're reasonable, and would probably be inclined,

if he did not wish to accept the recommendation, to allow

Mr. Alexander to withdraw.  

So, I did not promise him, but I, I, I would say that I

probably told him it was a very good possibility.

Q But not withstanding the fact it was a good

possibility, you did advise your client about the also

possibility that the judge could sentence him without regard

to the recommendation?

A Certainly.  And I haven't looked at the plea colloquy

for this point, but I would imagine that Judge Hayes told

him that as well.

Q Isn't it true that your client told you that he was

asleep and then awoke to noise?  

Is that an accurate recollection of, of what your

client told you happened?

A I believe that that is what he said, yes.

Q And so, isn't it true that the fact that he awoke in

the middle of these events provided a complication to

offering a Castle defense?

A Well, that, and the fact that the officers would have
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said, I think that they would have said, that they did, in

fact, knock and announce.  That would also of been a

significant problem as well.  

There, there was also, as was referenced earlier, the

written statement of Michael Goggins in which he

affirmatively said that he heard it.  I don't believe Mr.

Goggins was in the same room as Mr. Alexander, but they were

in the same, in the same house.  Of course, as was

referenced, he did kind of walk that back, but I'm sure, at

trial, the, the State would of impeached him with his

earlier written statement had he varied from that.

Q So, there were substantial difficulties in proceeding

on a Castle, Stand Your Ground/Persons and Protect --

Persons and Property Protection Act---

A Yes---

Q ---is that was---

A ---that, that would have been, I think, a difficult

thing to win.  However, had we decided to go to trial, that

would have been the smart play to have first begun with I

believe it's a Duncan hearing, to have had that first, and

then allowed the Judge to rule, and then go forward with the

trial or the appeal depending on what the Judge's ruling

was.  But I thought it rather iffy that we would win those

points.  

Again, they were making, what I thought, was a
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favorable recommendation both in terms of the concurrent

aspect, and in terms of the fact that they were willing to

give him a cap or willing to recommend a cap I should say.

Q Is that---

A Because at that -- it wasn't -- the bargain wasn't just

or the offer that they made wasn't just concurrent

sentencing.  It was also that he get a cap of 20 on the more

serious charge, which was the attempted murder warrant, and

the fact that he already was down for 10 with the Feds at 85

percent.  Overall, I recommended it to him.

Q So, the recommended cap of 20 years was a major

motivating factor in your counsel to your client?

A That, and the concurrent with his already imposed 10

year Federal sentence, yes.  And, and his, his exposure of,

of what he faced if we went to trial and he were to be

convicted.

Q And what was his exposure if he went to trial and was

to be convicted?

A Well, I believe that attempted murder carries up to 30

years at 85 percent, and, of course, that could have been

imposed consecutively to his Federal sentence.  So, he faced

quite substantial jeopardy there, and he had a drug case

too, but the attempted murder was the, was the driving

charge.

Q Mr. Alexander give you any leads or witnesses to
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follow-up on, anybody to talk to?

A I want to say that he told me about his landlord, and

that he told me the landlord had some information that might

help me.  And, to the best of my recollection, I did speak

with the landlord.  And while the landlord was sympathetic

to Mr. Alexander, he could not give me anything that was, in

my opinion, was helpful.

Q Did you conduct an independent investigation into the

facts of this case?

A Well, I reviewed the discovery material.  I reviewed it

with him.  I did speak with the landlord.  That is what I

did to investigate.

Q What was Mr. Alexander's concern or primary interest

when you first communicated to him the offer of 20 years

capped?

A I don't know that I can tell you what his primary

concern was.  I, I don't remember.  I mean I'm sure he had

the concerns that anyone in that position would have, which

is how much time am I ultimately going to have to serve, is

the judge going to accept it, that sort of thing.

Q And you discussed Mr. Alexander's Constitutional

rights, correct?

A Absolutely.

Q His right to remain silent?

A Yes.
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Andy Johnston - Cross-examination
By Mr. James

Q And his right to a jury trial?

A Yes.

Q His right to confront the witnesses against him?

A Yes.

Q You did not learn of any concerns about the concurrent

character of the State and Federal sentences until well

after the plea.  

Isn't that correct?

A That is correct because, again, I made the assumption

that, because he had been sentenced as, as we talked

earlier, I had gone to some efforts to make sure that his

Federal case was both a -- he entered his plea, and that he

had been sentenced before we did anything in the State

Court.  I assumed that the U.S. Marshals were gonna transfer

him to the Bureau of Prisons, and did not learn anything to

the contrary until, as I said earlier, I received the

package in the mail from your office.  But it immediately

caused me concern as, as was stated.

Q Do you know for certain that they're not running

concurrent?

A No, I don't, I don't know for certain.  I know that, as

a general principle, you can run State charges, State time

with Federal time, but not the converse.  I have heard that

a Federal judge has the authority to designate the South

Carolina Department of Corrections as a place for the
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Andy Johnston - Cross-examination
By Mr. James

defendant to serve his time.  To my knowledge -- or I have

no knowledge of that being done in this case one way or the

other.  I -- my intent -- I would assume that it was not

done.

Q Whose decision was it, ultimately, to plead pursuant to

Alford?

A Oh, it was definitely Mr. Alexander's.

Q If Mr. Alexander had refused to plea, and insisted that

he proceed to trial, would you have been prepared to do so?

A Certainly.

MR. JAMES:  I have no further questions for this

witness, Your Honor.

THE COURT:  Anything on redirect?

REDIRECT EXAMINATION 

BY MS. ROSS: 

Q Mr. Johnston, did you hear Mr. Alexander testify that

his caseworker told him that, because he was in State

custody, the charges weren't running concurrently?  

A I did hear that.

Q And is, is that your understanding of how other

cases---

A That is my under---

Q ---have run?  

A That is my understanding, in general, of how it works.

Although, as I've said, I have heard that a Federal judge,
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Andy Johnston - Redirect examination
By Ms. Ross

if he orders something specifically, can accomplish that,

but I have no reason to believe that that was done in Mr.

Alexander's case.

Q Now, as far as the, the letter you sent Mr. Alexander,

this is---

A Yes, ma'am.

Q ---because -- you sent him that letter because you felt

that he did not receive the benefit of the plea bargain as

you explained it to him?

A I was very concerned about that, yes.

Q And your understanding of the plea bargain that you

entered into, and explained to your client, Mr. Alexander,

was that he would receive concurrent time with his Federal

sentence?

A There were, there were other features to it, but that

was certainly an integral, integral aspect of it.

Q Okay.  Thank you.  

I've got no further questions.

THE COURT:  Anything further of this witness?

MR. JAMES:  No, Your Honor.

THE COURT:  Thank you very much, Mr. Johnston.  You may

step down, sir.

THE WITNESS:  Yes, sir.

MS. ROSS:  Judge, we, we have no other -- nothing

further, but I would ask for leave, if, if you have any
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Jennifer Jordan - Direct examination
By Mr. James

questions or suspicions that there charges are running

concurrently, which they are not, I will be happy to present

some further documentation to show that.

THE COURT:  Okay.  I -- well, I'll, I'll address that

in just a little bit.

Is anything further from the State?

MR. JAMES:  I would briefly like to call to the stand

the Solicitor, Ms. Jennifer Jordan.

THE COURT:  All right.  Ms. Jordan, if you would please

come around, ma'am.

Place your left-hand on the Bible and raise your right

please.

                     JENNIFER JORDAN, being first duly

sworn, testified as follows:

THE COURT:  Thank you, ma'am.  If you would please

state your full name for the record.  

THE WITNESS:  It's Jennifer Anne Judy Jordan.

THE COURT:  All right.

DIRECT EXAMINATION  

BY MR. JAMES: 

Q Good morning, Ms. Jordan.

A Morning.

Q How are you doing today?

A I'm good.

Q For whom do you work?
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Jennifer Jordan - Direct examination
By Mr. James

A Seventh Circuit Solicitor's Office.

Q And what do you do?

A I'm a prosecutor there.

Q Were you assigned to the case of State versus Dennis

Ray Alexander?

A Yes.

Q All right.  Were you the only solicitor assigned to the

case?

A It was assigned to me at PCMS, and I was working the

case with Spenser Smith.  PCMS is our database in our

office.

Q Did you receive a motion pursuant to Rule 5 and Brady

from counsel for the Applicant?

A Yes.

Q All right.  And did you provide materials responsive to

that motion?

A We did.

Q Okay.  Do you recall if there were any body cam videos

from the night of the raid?

A My recollection from that, and I haven't reviewed the

file, but my recollection is that the -- Woodruff Police

Department did not have body cams activated.  I don't even

remember if they even had them on.  The only body cams that

we did have were from the sheriffs deputies who responded

after the search warrant was executed -- 
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Jennifer Jordan - Direct examination
By Mr. James

Q Okay.

A -- or after they breached the door.

Q So, there was no recording of the actual knock and

storming of the house?

A No, sir.  Not to my recollection.  I haven't reviewed

the file since October of 2017, which I believe is when the

plea was.

Q What were the terms that you offered to Mr. Alexander?

A I looked at the email earlier this morning, and it was

a concurrent cap of 20 years.  I can't remember if it was

just on the attempted murder.  It was time served on the

drug distribution, and I don't remember what we did with the

weapons charge that we had.  But it was concurrent with each

other, and concurrent with the Federal sentence.  It was a

recommendation.

MR. JAMES:  Beg a moment of the Court's indulgence.

THE COURT:  Yes, sir.

(Pause.)   

MR. JAMES:  I have no further questions for this

witness.  

THE COURT:  All right.  Anything on cross?

MS. ROSS:  No, Your Honor.

THE COURT:  Thank you, ma'am.

THE WITNESS:  Thank you.

THE COURT:  You may step down.  
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All right.  Anything else from the State?

MR. JAMES:  That is the State's showing, Your Honor.

THE COURT:  All right.  And I'll, I'll hear from, from

both of you, but, Ms. Ross, with regards to the -- this

Clark issue, and I'm just assuming, but if Mr. Alexander,

after his -- subsequent to his plea on October the 2nd of

2017, if he was then transported to the State Department of

Corrections, and he's been there since, I'm, I'm confident

he's not receiving any credit on his Federal sentence.

MS. ROSS:  Thank you, Judge.

THE COURT:  Now, having said that, let -- I'll be happy

then, if, if y'all want to do a little closing remarks

regarding the PCR here, and then we'll deal with all of

that.

Okay?

MS. ROSS:  Thank you, Judge.  

I'll, I'll stand by my Amended Application on the

arguments.  I have them outlined, ineffective assistant of

counsel for failing to move, move for immunity or dismissal

under the Castle Doctrine or S.C. Code Section 16-11-450,

failure to advise the Applicant that he could -- had

possibly a chance of immunity or dismissal under the same,

and, as far as my third argument regarding State v. King,

it's apparent from the testimony that Mr. Alexander was

advised of a specific intent to kill, and, and also with
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regard to failure to assure the Applicant received the

benefit of his plea bargain, which was to have the sentence

run concurrent to his Federal sentence I think.

THE COURT:  Did I -- and I'm -- I'm asking -- did I

misconstrue the testimony?

I thought there was testimony -- and now I realize

that, that they never made a motion under the Stand Your

Ground Act.  I, I mean I understand that.  But I was led to

believe, from the testimony, that there was a discussion

about that, but that the concern was that they would lose

the plea offer or they would risk losing the plea offer if

they were to go forward on that, number one, was, was a --

one of the concerns, and the other concern was the chances

of prevailing with the officers taking the position that

they did announce, and then the other witness kind of being

wishy washy on that.  So, I---

MS. ROSS:  That was Mr. Johnston's testimony, correct?

THE COURT:  Okay.

MS. ROSS:  Mr. Alexander did not back that up one way

or the other, and Mr. Johnson didn't refer to anything in

his, in his file discussing that, but them reviewing that

though, he did have the section printed out in his file.

THE COURT:  Okay.

MS. ROSS:  And then we'd also put on the record that

due process violation to not, not receiving the benefit of
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the bargain as well as ineffective assistance of counsel.

THE COURT:  All right.

All right.  Mr. James.

MR. JAMES:  Very briefly, Your Honor.

As to the first and second allegations in the Amended

Application, Your Honor stated it succinctly.  They

discussed the possibility of a Castle defense.  They

discussed the possibility that they would lose the favorable

plea offer if they tried to proceed upon that.  They

discussed the poor prospects of that Castle defense, and,

ultimately, he decided to plead pursuant to North Carolina

versus Alford.

Your Honor, the testimony here today again shows why

his chances on that Castle defense were slim to none

existent insofar as law enforcement would have testified

that they knocked and announced, and that Mr. Alexander,

having been asleep at the time, was not in a credible

position to deny or contest anything that law enforcement

says.  In addition to the conflicting statements of the

other person who was in the house who similarly said that he

was awokened (sic) from his slumber by the noise, and

initially indicated that they didn't really announce until

after they were inside, and then he gives a different

statement later on.  All those things together provide and

show that the Castle defense was not going to be meritorious

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

95



    46

for him.

Your Honor, additionally, as Applicant's counsel has

clarified, there was testimony to show that State versus

King was discussed, and the import of specific intent.

Your Honor, as to the benefit of the plea bargain, Mr.

Alexander pled for a variety of reasons including but not

limited to the recommendation that everything would be

served concurrent.  Your Honor, I understand, in the

immediate practical sense, your stated position of

confidence that he is not receiving concurrent credit.  At

this time, the State's position is that Applicant has, at

this time, failed to meet his burden of showing that he is

not receiving that concurrent credit by virtue of any

testimony or records from the Federal Bureau of Prisons or

the United States Attorney's Office to show that they are

both not giving him credit concurrent with the State's

sentence, and unwilling to make any effort to make that

happen.

As was testified to on the stand by the original plea

counsel, there are mechanisms by which the outcome of

concurrent service can be achieved, and, at this time, it

doesn't appear that Applicant has pursued all of those

avenues, and, having failed to meet his burden, as it is his

burden under Strickland versus Washington, the State's

position is that he has failed to show any deficiency of
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counsel, that he has failed to show any prejudice from the

deficiencies alleged, and that the Application for

Post-Conviction Relief should be denied in its entirety.

To the extent that Your Honor -- no, I'll end my

argument there.

THE COURT:  All right.

MS. ROSS:  Judge, may I respond?

THE COURT:  Yes ma'am.

MS. ROSS:  Just briefly.

While I understand that Ham v. State is an published

opinion, I did provide it to the Court, and, on Page 3, it's

on the, the left-hand center paragraph in bold that case

quotes Clark, and states, in bold, "a guilty plea which is

based on a plea bargain which is not fulfilled or is

unfillable can not stand."  It -- here it says if it's not

fulfilled, and, in this case, clearly it has not been

fulfilled for Mr. Alexander.

THE COURT:  All right.  As to -- and, and I'm gonna,

I'm gonna kind of bifurcate this in my comments.

As to the other allegations in the, in the Complaint --

in the Application, I'm gonna respectfully deny the, the

motion for relief.  I, I don't think there's been a showing

of ineffective assistance.  

I think he, he entered a plea of guilty as to the

distribution of crack charge, which was a 15 year exposure.
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Of course, he, he -- they recommended a time served on that,

and he certainly received the -- that, that benefit.  And

then, and then there was the, the issue with regarding the,

the attempted murder, and, and he entered his plea under

Alford, and it, it did appear, from the testimony, that

there was, there was consideration of the, the Stand Your

Ground issue.  

And there was also consideration regarding the plea

being offered with the understanding of concurrent time,

that he had a 10 year Federal sentence that was out there

that he was gonna have to serve regardless of what happened

with the State charge.  And in, in the consideration of

that, they -- it -- you know, if I recall the testimony,

they actually held off on this State charge until that

Federal case could be adjudicated so that they could

accomplish concurrent sentencing.  And, and so, it -- and,

and then, of course, his plea under Alford was made with,

with everything that was presented here today was, was

understood and was with the knowledge -- it was a

knowledgeable and voluntary plea under Alford.

And, and, under Alford, the Court asked Mr. Alexander

specifically do you believe that the State could produce

sufficient evidence to prove your guilt of that charge of

attempted murder beyond a reasonable doubt, and that, if he

went to trial, that a jury would most probably find him
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guilty of that charge.  Mr. Alexander responded yes, sir,

which certainly does support an Alford plea.

And, and so I just -- I don't think anything presented

here would, would rise, rise to the level of, of the

Strickland v. Washington standard.

And now I would say that, as to the issue regarding his

sentence running concurrent, I've, I've read both cases that

were presented, and I think, if I'm -- if I understand this

case law, I think I have the authority to order the

Department of Corrections to deliver Mr. Clark -- Mr.

Alexander over to the Federal authorities to serve his

Federal sentence.

Now, he received a sentence in this case of 20 years.

He received credit for, I think, 566 days pretrial time, and

it's been a couple of years since he entered this plea.  I

think that, if I order Mr. Alexander to be delivered over to

the custody of Federal authorities to begin serving that

sentence, he could serve that sentence, receive the

concurrent time that he's entitled to on his State charge,

and then, when he's released from Federal custody, whatever

balance there is, if any, on the State charge, he could be

returned to the State custody or he could be released if

he's, if he's served his time.  So, I think that is, is

correct about it.

Now, the question is gonna be is, if I order that and
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the Federal -- the Bureau of Prisons, Prisons, for some

reason, whatever reason, refuses to accept him at this time

because he has this outstanding State charge, at that time,

then I think you would be entitled to come back before the

Court to seek the relief that the, that the Ham Court

discusses, which is to allow him to withdraw the plea, and

put him back.  But I think that that's something that can be

done if, if, in fact, the Federal authorities would not take

him into their custody.

Do you agree with that, Ms. Ross?  

MS. ROSS:  Judge, I---

THE COURT:  I know you don't agree with my ruling,

but---

MS. ROSS:  I haven't had this situation before.  I

don't know that he would of -- I don't believe the Federal

system is gonna give him credit for the time he's been

serving---

THE COURT:  They're not.

MS. ROSS:  ---towards the 10. 

THE COURT:  They're not going to.  

MS. ROSS:  And I, and I understand what you're saying

given that he has 20, in the State system, that it may work,

work out in the wash.

THE COURT:  Well, it will work out.

MS. ROSS:  I, I just don't know how, how it would.  So
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--.

THE COURT:  Well, here's, here's---

MS. ROSS:  That, by no means---

THE COURT:  If I order him to the Federal authorities,

and let's say that takes a week, so starting next week he's

in Federal custody serving his Federal sentence, it's a 10

year sentence.  I, I don't know what -- I, I can't predict,

but let's do worst case scenario, that he serves 10 years on

that Federal sentence.  

Well, once he's released -- now, Judge Hayes ordered

that this time, this State time, run concurrent with the

Federal sentence.  So, all of this State time he gonna --

that he's gotten up to this point he's going to get credit

for, and all of the time that he's in Federal prison he is

going to get credit for.  So, that -- that's going to occur,

which complies with his plea to run it concurrent with his

Federal sentence.

I don't know -- I don't know how much time he has

credited for in the State system.

MS. ROSS:  And, and I'm not sure either, Judge.  I

understand that's your ruling, and, and you're looking at

the case law that I handed up.  So, to me, that did not seem

a remedy that was suggested in those cases.  However---

THE COURT:  That -- that's not a remedy?

MS. ROSS:  For the -- the remedy that, that they had
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suggested or in Ham---

THE COURT:  Well---

MS. ROSS:  ---was---

THE COURT:  Well, don't ignore Clark versus State.  

MS. ROSS:  Well, true.

THE COURT:  The last paragraph in Clark says "it is

within the power of the Circuit Court to order the

Department of Corrections to deliver Clark to the custody of

the Federal authorities to begin service of his Federal

sentence.  Accordingly, the matter is remanded to the

Circuit Court with instructions to take further action in

accordance with this opinion."

MS. ROSS:  I understand---

THE COURT:  And, and Clark was in the same position

that Mr. Alexander's in.

MS. ROSS:  Correct.  That, that was just at a different

place.  It wasn't the, the plea judge.  It was going back to

the General Sessions judge.  But, again, Judge, I, I don't

know how this would play out either.  I'll just -- that,

that's the difference.  

MR. JAMES:  If I may intercede briefly, Your Honor?

THE COURT:  Yes, sir.

MR. JAMES:  This is tangential to your question of how

much credit he got for -- so far in the State system.

According to the SCDC records, I have printed out
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Friday, April 13 of 2018, his projected max out date is

March 11th, 2033.  This being 2019, if he went to the

Federal Bureau of Prisons today or next week or any time in

2019, he would complete that sentence, even if it were

day-to-day, he'd still have some change leftover back in the

State system is the State's understanding.

Beyond that, I agree with the Court's suggested course

of action in ordering him into the Federal custody

notwithstanding the State's more hardline position that its

side of the bargain was simply to make the recommendation.

After that, anything is up to the judge.  So --.

THE COURT:  And I think---

MR. JAMES:  We lived up to our end of it.

THE COURT:  Well, no.  I think it was clear, Judge,

Judge Hayes clearly says that it is -- that -- that that

sentence is to run concurrent.  It says on the -- let's see.

On the attempted murder charge, it will be a 20 year

sentence at the State Department of Corrections.  I've

indicated that will run concurrent with the other charges

including the Federal charges.  He will get credit for the

566 days.

So, that certainly was the -- that was the benefit of

the -- he was given a, a, a plea offer.  It was presented to

the Court.  The Court honored it in its ruling, but it

didn't -- it's, it's -- it was mucked up.  Mr. Alexander
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should of been taken from there and sent back to the

Federal -- Mr. Alexander, did you serve any time in the

Federal system on---

THE APPLICANT:  No, sir.

THE COURT:  You, you entered that, that plea, and then

you were moved back to the State system to face these

charges.  

Is that correct?  

THE APPLICANT:  Yes, the county come here, and then,

from the county, they just sent from the county down to

SCDC.

THE COURT:  Oh, okay.  And, and so you, you never have

been in the Federal system?  

THE APPLICANT:  The only time I went to -- in Anderson

to the, to the, to the little county jail part of it when --

just to be -- to see the judge.

THE COURT:  Right.

THE APPLICANT:  That's it.

THE COURT:  Right.  

Okay.  All right.  So, I'm, I'm gonna respectfully deny

the, the Application for Post-Conviction Relief based on

what I -- I've told you.  But I am going though, however

because I, because I think, I think it is appropriate that

Mr. Alexander receive the benefit of that bargain, and I'm

going to order that the Department of Corrections, as soon
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as possible, deliver him over to the custody of the Federal

authorities to begin serving that Federal sentence.

Now, if there is any reason, Ms. Ross, that that --

that the Federal system will not do that -- I can't think of

any reason why they would -- I understand, in Ham, that

there was some potential -- there was a probation matter

that was pending, and they would not take, take him because

of that potential probation matter.  We don't have that

here.  It's simply a sentence that he's serving, and, and,

and so they -- I, I don't see any reason why, if the State

is willing to turn him over to the Federal authorities to,

to serve that sentence, and, and just toll the sentence

here, that they would have a problem doing that.

But if, for any reason that doesn't occur or there's a

problem with it, then you, you get back with me.  I'm gonna

retain jurisdiction for that purpose if I need to come back

and hear from you with regards to that issue.

MS. ROSS:  All right.  Thank you.

THE COURT:  All right.

MR. JAMES:  Thank you, Your Honor.

THE COURT:  All right.

MR. JAMES:  Is it your intention to write that order or

are you asking the State to write it?

THE COURT:  I'm gonna get you to prepare a proposed

order, and, and let Ms. Ross look at that.
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MR. JAMES:  Thank you, Your Honor.

THE COURT:  All right.

MS. ROSS:  Thank you, Judge.

* * *END OF REQUESTED TRANSCRIPT OF RECORD* * * 
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6 Record of the proceedings had and evidence introduced 1n the 

7 trial of the captioned case, relative to appeal, in the 

8 Court of Common Pleas Nonjury for Spartanburg County, South 

9 Carolina, on the 4th day of March, 2019. 

10 I do further certify that I am neither of kin, counsel 

11 nor interest to any party hereto. 
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20 
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22 
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25 

April 25th , 2020 

PAMELA E. GREEN, court Reporter 
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STATE OF SOUTH CAROLINA 

COUNTY OF SPARTANBURG 

Dennis Ray Alexander, 
S.C.D.C. No. 270129, 

Applicant, 

V. 

State of South Carolina, 

Respondent. 

) IN THE COURT OF COMMON PLEAS 
) FOR THE SEVENTH JUDICIAL CIRCUIT 
) 

) Case No.: 2018-CP-42-00871 
) 
) 
) 
) MOTION TO SUPPLEMENT RECORD, 
) AMEND REQUEST FOR PROPOSED ORDER 
) 
) 
) 
) _____________ ) 

This matter comes before the Court by way of an application for post-conviction relief 

filed by Dennis Ray Alexander ("Applicant") on March 12, 2018. Respondent made its return 

on or about June 6, 2018. The Court convened an evidentiary hearing into the matter on March 

4, 2019, at the Spartanburg County Judicial Center in Spartanburg, South Carolina. 

At the close of the hearing, the Court directed Respondent to prepare a proposed order 

seeking, in part, to direct the South Carolina Department of Corrections to take efforts to 

effectuate the intent of Applicant's sentence: either deliver Applicant into federal custody or 

obtain a designation of the place of his state incarceration as his place of federal incarceration, 

such that his state and federal sentences could run concurrent. 

Subsequent to the hearing, Respondent obtained records from Applicant's federal 

conviction, as well as an e-mail from the Federal Bureau of Prisons, indicating that Applicant's 

state incarceration facility is already designated as his incarceration location for his federal 

sentence (Motion Exhibit 1) and that he is actively serving time towards both his federal and his 

state sentences (Motion Exhibit 2). As such,Applicant's federal and state sentences are running 
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concurrent, and the proposed order requested by the Court is moot. Respondent seeks to add 

these documents to the record to establish as much. 

WHEREFORE, Respondent moves to supplement the record with the attached exhibits: 

1. United States v. Dennis Ray Alexander, Judgement in a Criminal Case dated 
August 22, 2017 - Five pages. 

2. E-mail titled "31344-171" from Christina Micieli (cmicieli@bop.gov) sent 
Thursday, August 1, 2019. 

AND WHEREFORE, Respondent moves the Court amend its request for a proposed 

order to deny Applicant's claim of ineffective assistance of counsel for failing to ensure 

Applicant receives the benefit of his plea bargain. 

Respectfully submitted, 

Uz£:!f ,2019 

ALAN WILSON 
Attorney General 

W. JEFFREY YOUNG 
Chief Deputy Attorney General 

MEGAN HARRIGAN JAMESON 
Senior Assistant Deputy Attorney General 

JOHNNY ELLIS JAMES JR. 

Columbia, S.C. 29211 
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Motion Exhibit # 1 

United States v. Dennis Ray Alexander, Judgement in a Criminal Case dated 
August 22, 2017 - Five pages. 
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7:16-cr-00370-TMC Date Filed 08/22/17 Entry Number 41 Page 1 of 5 

AO 245B (SCDC Rev.09/11) Judgment In a Criminal Case Sheet 1 

UNITED STATES DISTRICT COURT 
District of South Carolina 

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE 

vs. 

Dennis Ray Alexander 

THE DEFENDANT: 

■ pleaded guilty to count(s) _1_. 

Case Number: 7:16cr00370 (1) 

USM Number: 31344-171 

James Loggins 
Defendant's Attorney 

D pleaded nolo contendere to count(s) ____________ which was accepted by the court. 
D was found guilty on count(s) _after a plea of not guilty. 

The defendant is adjudicated guilty of these offenses: 

Title & Section 
18:922(g)(l) and 924(a)(2) 

Nature of Offense 
Please see indictment 

Offense Ended 
3/14/16 

Count 
1 

The defendant is sentenced as provided in pages 2 through 1 of this judgment. The sentence is imposed pursuant to 
the Sentencing Refonn Act of 1984. 

D The defendant has been found not guilty on count(s) __ . 

D Count(s} □ is Dare dismissed on the motion of the United States. 

D Forfeiture provision is hereby dismissed on motion of the United States Attorney. 

It is ordered that the defendant must notify the United States Attorney for this district within 30 days of any change of name, 
residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If 
ordered to pay restitution, the defendant must notify the court and United States attorney of any material changes in economic 
circumstances. 

August 22, 2017 
Date of Imposition of Judgment 

St Timothy M Cain 
Signature of Judge 

Honorable Timoth1 M. Cain, USDJ 
Name and Title of udge 

August 22, 2011 
Date 

112



7:16-cr-00370-TMC Date Filed 08/22/17 Entry Number 41 Page 2 of 5 

AO 2458 (SCOC Rev. 09/11) Judgment in a Criminal Case 

Sheet 2 • Imprisonment 

DEFENDANT: Dennis Ray Alexander 
CASE NUMBER: 7: l 6cr00370 

Page2 

IMPRISONMENT 

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be 
imprisoned for a total term of ONE HUNDRED AND TWENTY (120) MONTHS. This sentence shall 
commence the date of sentencing, August 22, 2017. The state facility is designated as the incarceration location 
for the federal sentence until such time the defendant is remanded to federal custody. 

D The court makes the following recommendations to the Bureau of Prisons: 

■ The defendant is remanded to the custody of the United States Marshal. 

D The defendant shall surrender to the United States Marshal for this district: 
D at _______ D a.m. D p.m. on ____________ _ 

D as notified by the United States Marshal. 

D The defendant shall surrender for service of sentence at the institution designated by the Bureau of 

Prisons: 
D before 2 p.m. on ___________ _ 
□ as notified by the United States Marshal. 

D as notified by the Probation or Pretrial Services Office. 

RETURN 
I have executed this Judgment as follows: 

Defendant delivered on ______________ to _____________ _ 

at. _________________ _, with a certified copy of this judgment. 

UNITED ST A TES MARSHAL 

By ____ ............ .,,.,....,.,.,.,...,,.~=-=-,-=,=-~:-:-:=-~ 
DEPUTY UNITED STATES MARSHAL 
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7:16-cr-00370-TMC Date Filed 08/22/17 Entry Number 41 Page 3 of 5 

AO 245B (SCOC Rev. 09/11) Judgment in a Criminal Case 
Sheet 3 • Supervised Release 

DEFENDANT: Dennis Ray Alexander 
CASE NUMBER: 7:16cr00370 

Page3 

SUPERVISED RELEASE 
The defendant shall be placed on supervised release for a term of THREE (3) YEARS. 
1. The defendant shall submit to substance abuse testing to determine if you have used a prohibited substance. The 

defendant shall contribute to the costs of such treatment not to exceed an amount determined reasonable pursuant 
to the court approved "U.S. Probation Office's Sliding Scale for Services," and shall cooperate in securing any 
applicable third party payment, such as insurance or Medicaid. 

The defendant must report to the probation office in the district to which the defendant is released within 72 hours of release from the 
custody of the Bureau of Prisons. 

The defendant shall not commit another federal, state or local crime. 

The defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful use of a controlled 
substance. The defendant shall submit to one drug test within 15 days of release from imprisonment and at least two periodic drug tests 
thereafter, as determined by the court. 

DThe above drug testing condition is suspended, based on the court's determination that the defendant poses a low risk of future 
substance abuse. {Check. if applicable.) 

■The defendant shall not possess a firearm, ammunition, destructive device, or any other dangerous weapon. {Check, if applicable.) 

■The defendant shall cooperate in the collection of DNA as directed by the probation officer. {Check. if applicable.) 

DThe defendant shall comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, et 
seq.) as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which he or she 
resides, works, is a student, or was convicted of a qualifying offense. (Check. if applicable.) 

□The defendant shall participate in an approved program for domestic violence. {Check. if applicable.) 

If this judgment imposes a fine or restitution, it is a condition of supervised release that the defendant pay in accordance with the 
Schedule of Payments sheet of this judgment. 

The defendant must comply with the standard conditions that have been adopted by this court as well as any additional conditions on 
the attached page. 

STANDARD CONDITIONS OF SUPERVISION 
1 )the defendant shall not leave the judicial district without the permission of the court or probation officer; 
2)the defendant shall report to the probation officer in a manner and frequency directed by the court or probation officer. 
3)the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer; 
4 )the defendant shall support his or her dependents and meet other family responsibilities; 
S)the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training, or other 
acceptable reasons; 
6)the defendant shall notify the probation officer at least ten days prior to any change in residence or employment; 
7)the defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute, or administer any 

controlled substance or any paraphernalia related to any controlled substances, except as prescribed by a physician; 
8)the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered; 
9)the defendant shall not associate with any persons engaged in criminal activity and shall not associate with any person convicted of a 
felony, unless granted permission to do so by the proba~ion officer; 
1 0)the defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation of any 
contraband observed in plain view by the probation officer; 
11 )the defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement officer; 
12)the defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without the 
permission of the court; and 
13)as directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant's criminal 
record or personal history or characteristics and shall permit the probation officer to make such notifications and to confirm the defendant's 
compliance with such notification requirement. 

AO 245B (SCOC Rev. 09/11) Judgment in a Criminal Case 
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7:16-cr-00370-TMC Date Filed 08/22/17 Entry Number 41 Page 4 of 5 

Sheet 4 - Criminal Monetary Penalties 

DEFENDANT: Dennis Ray Alexander 
CASE NUMBER: 7:16cr00370 

CRIMINAL MONETARY PENALTIES 

The defendant shall pay the total criminal monetary penalties under the schedule of payments on Sheet 5. 

Page4 

Assessment Fine 

$NIA 

Restitution 

TOTALS $100.00 

D The determination of restitution is deferred until . An Amended Judgment in a Criminal Case(A 0245C) will be entered 
after such detennination. -----

D The defendant must make restitution (including community restitution) to the following payees in the amount listed below. 

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified otherwise 
in the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(i), all nonfederal victims must be 
paid before the United States is paid. 

Name of Payee Total Loss• Restitution Ordered Priority or Percentage 

TOTALS $ _______ _ $ _______ _ 

D Restitution amount ordered pursuant to plea agreement 

D The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the 
fifteenth day after the date of judgment, pursuant to 18 U .S.C. §3612(f). AU of the payment options on Sheet 5 may be subject to 
penalties for delinquency and default, pursuant to 18 U.S.C. §3612(g). 

D The court detennined that the defendant does not have the ability to pay interest and it is ordered that: 
D The interest requirement is waived for the D fine D restitution. 
D The interest requirement for the D fine D restitution is modified as follows: 

**Findings for the total amount of losses are required under Chapters 109A, 110, 1 I0A, and 113A of Title 18 for offenses committed on or 
after September 13, 1994, but before April 23, 1996. 
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7:16-cr-00370-TMC Date Filed 08/22/17 Entry Number 41 Page 5 of 5 

AO 24S8 (SCDC Rev. 9/t I) Judgment in a Criminal Case 
Sheet S - Schedule of Payments 

DEFENDANT: Dennis Ray Alexander 
CASE NUMBER: 7: 16cr00370 

SCHEDULE OF PAYMENTS 

Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties is due as follows: 

A ■ Lump sum payment of$ 100.00 due immediately, balance due 

D not later than __________ _, or 

D in accordance with D C, D D, or D E, or D F below: or 

B D Payment to begin immediately (may be combined with D C, D D, or D F below); or 

Pages 

C D Payment in equal ____ (weekly, monthly, quarterly) installments of$ over a period of ____ (e.g., 

months or years), to commence____ (30 or 60 days) after the date of this judgment; or 

D D Payment in equal ________ (weekly, monthly, quarterly) installments of$ over a period of 
___ (e.g., months or years), to commence _____ (30 or 60 days) after release from imprisonment to a term of 

supervision; or 

E D Payment during the term of supervised release will commence within ( e.g., 30 or 60 days) after release from imprisonment. The 
court will set the payment plan based on an assessment of the defendant's ability to pay at that time; or 

F D Special instructions regarding the payment of criminal monetary penalties: 

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due 
during imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons' Inmate 
Financial Responsibility Program, are made to the clerk of court. 

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed. 

D Joint and Several 

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount, 
and corresponding payee, if appropriate. 

D The defendant shall pay the cost of prosecution. 

D The defendant shall pay the following court cost(s ): 

D The defendant shall forfeit the defendant's interest in the following property to the United States: 

As directed in the Preliminary Order of Forfeiture, filed ____ and the said order is incorporated herein as part of this judgment. 

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal, 
(5) fine interest, (6) community restitution, (7) penalties, and (8) costs, including cost of prosecution and court costs. 
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Motion Exhibit #2 

E-mail titled "31344-171" from Christina Micieli (cmicieli@bop.gov) sent 
Thursday, August 1, 2019. 
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Johnny James 

From: 
Sent: 
To: 

Christina Micieli <cmicieli@bop.gov> 
Thursday, August 1, 2019 11 :30 AM 
Johnny James 

Subject: 31344-171 

Good Morning, 
Per our Phone Conversation for Dennis Ray Alexander, was sentenced in federal court on 08-22-2017 to 120 months. 
This sentence began running on 08-22-2017 the day that it was imposed. He has received credit from 03-14-2016 thru 08-
21-2017 (526 days). 
He currently has a projected release date of 11-28-2024. 

Christina Micieli 

Classification & Computation Technician 

Federal Bureau of Prisons 
Designations & Sentence Computation Center 

ECHO Team 

cmicieli@bop.gov 

Desk:972-352-4408 

1 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF SPARTANBURG ) 
) 
) 

DENNIS RAY ALEXANDER, #270129 ) 
) 

Applicant, ) 
) 

vs ) 
) 

ST A TE OF SOUTH CAROLINA, ) 
) 

Respondent, ) 

IN THE COURT OF COMMON PLEAS 

2018-CP-42-00871 

AFFIDAVIT OF SERVICE BY MAIL 

1. I am an employee of the Respondent in the above-captioned action. 

2. Regular communication by mail exists throughout the State of South Carolina and that this 
is a proper circumstance of service by mail. 

3. I have this day served a copy of the Motion to Supplement Record, Amend Request for 
Proposed Order in the above-captioned matter on the following person by depositing same in the 
United States mail, postage prepaid: 

DA TED this the 12th day of August, 2019. 

Susannah Conyers Ross 
Ross & Enderlin, PA 
330 East Coffee St. 
Greenville, SC 29601 

Meghan Young, Legal Assistant 
For Respondent 
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STATE OF SOUTH CAROLINA 

COUNTY OF SPARTANBURG 

Dennis Ray Alexander, 
. S.CD.C. No. 27012911 

.. • • ,j # 

Applican1, 

v. 

State of South Carolina. 

Respondent. 

) IN THE COURT OF COMMON PLEAS 
) FOR THE SBVBNTH JUDICIAL CIRCUIT 
) 

) Case No:: 201 a.CP-42-00871 
) 
) 
) 
) ORDER OF DISMISSAL 
) 
) 
) 
) 
) ________ ) 

1bis matter comes before the Court by way of an application for post-convicdon relief 

filed by Dennis Ray Alexander(" Applicant") on March 12, 2018. Respondent made its return 

on~ abouUune ~. 20.~8. ~ Court convened an~~~ iAto.--~.llll ~ 
. . ......... : . . . 

. . . . • . .. . • • •... ,, •:.: l,.,.. • .. .. : 

4, 29.1;9,. ~ ~, ~~ ~~ 1udiclal Center in Spartanburg, South Carolina. Applicant 

was ~t "t~ ~g and represented 'by •SDMDEHlh ~ aa-. B.sq._ Jobgny Ellis James Jr., of 
. ·. 

the 'South Carolina1AUomey General's 0$co, 11lpleten1ed Respondent. 

Applicant tewtted on his own behalf at~ ovi4,en~ ~-.g .. Appn~'~ plea 
~ . ~ . . 

l •• • • • 

COUDSOI. Andrew l. Jobnsto~ Bsq. ("Co~ also testified. The Court had ~-·t _- :.: 
Applbnt's iecon:ts ~ the South Carolina Department of Cmrections, a copy ii tfjo~6ri~ 

. . . ~ . 

plea transc~ the ~rds of~ S~ County Clerk of Court regarding th~ -~bject : 

convictions, the p1~i':'P, ~ JY)plicant's ~ ~ ~- The Court~ M 

follows: 

L -~~URALIDSTORY 

, Applicant is confined in the South Caro~ Department of ~ti~~-~ q~ers 

of commitment of the S~burg C011Dty ~erk of Court. Appli~~ was ~ted .8:f. ~ ~y 

Paget of-12 
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2Ql6 term of~~ .S~l;,urg County Grand Jury for attempted m~i: .. and possession of a 
. . . . ,. ~ . . . . . . 

weapoll diuins ~-commi~i~~-~f·a~ol.ent:crime (201 ~~~~!12-02396, Cts. l ~ -II). Applicant 
;, . . . . 

was t\uther indictecf at 1he October·2016 term tor distribution of ~e base (2016-GS-42-
1 ! : • . • ·. ' . . . ~ .. 

0S023). Anctrew.J • .-J,:,hnston_ Brq. repmente4 Applicant; Jennifer A.J.Jo~ and Spenser H. 

Smith, BsqL, of the.seventh c~ Soli~tor•s Office, ~secuted th~ case. 0a pct~ 2, 2017, 
> •.: •••• /.. • .·' 

Applicant en~ an_~ plea to the above indictments. Upon the State1a recommen.datl~n of 

concurrent saritem.ces not to exceed 20 years, The.Honorable J. ~ ~~-µ ~tenped 
••• ••••• •• ' "' ~ f • - • .. • - ., -- - .... ..._ •• .: .... .. - ,., .. 

Applicant to imprisonment for concurrent terms of 20 years for attempted murder, S years for the 
. ~ . .. .... ,. . .. 

~n, ~-~~~~.,for the drugs. Applicant did not appeal his plea or sentence. 

Present AppUcation 

In bls post;.«mviction rellef applicatio11t Applicant alleges he Is being held unlawfully for 
.. ~ ... " .· . . . .. . . ~ . 

the following ~~f • :. . : . 
. . 

1. Ineffective usistance of plea coumol, in that: 
a. "No self-defense motion from counsel'• 
b. Counsel failed to investigate "Breaking and Entering in Residence" 
c. "For handling of my Rule(~" tn 

:-0 ~ 
d. e1shooting was in self-defense· and protection of my family" :i> = 
e. "-411' amendment violalion" ii~ k 
£ "No arrest warrant' · · ~ a,~ :: . ;ec:::o CA> 

2. Prosecutorial ~uconduct: - • j.,, 
. . ~-.. ~ion and threats to. prosecute to fullest extent of the law" · § 8 § ~ 

.Applicant. by~ 1hrougb PCR counsel, theleafter amended his applicadon to raf ie ; 
following additional grounds for relief: 

l. lne~ve assistance of plea counsel, for: · 
a. «'failure to move for hmnunity or dismissal under SC Code Section 16-11450;~ 

,, --r 
m 
C 

b. "failure to advise the Applicant that he could for immunity or dismissal under SC 
~ . . . . Code .Section 16· 11-450 prior to plea;" · · 
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. • : · , ·c. ~failure·to advise t&o·Applicant that the State would lurvo:to jioyij to •a jury tbat'tio 
had specific intent.10 kill to get a ~onvi~tio.n for 81-tPJ.p~.lD.urder un4~· Sfate Y. . 

. . ·· D,g; 4-i:l S.C. 40t:,12·s.a2chti9:(Cl App.•aoi~);~;:.•·· . . . . . . . .. ..... .. 

_ d. "fm1ure tQ ~e. that! ~e Applicant rec~ved the b-.fit o.f ~a P~ .. bargain which 
. . was to haw·the·sentence nm concurrent to his Federal sentence. It 

;, .. •• '""'-•' •• ·, ♦ "•., ~:1.• .. ... : •• . . .. . ... . . . . . .. : ". . . . '• . , . . . . . 
Applicant iequests relief as follows: 

• . "New Trial or New Plea 
.. ·i .:.. :· ,; . .,,:.:rL ·•·• ... ·•.-:..>·, .. ,.;.r.·••··•.:.•<'::,••;::"•'.••:·:''~ .•,.•.•,.,;•~:•••,•\ 

At the ovidentiary hearing, Applicant proceeded foxward only upon 1he ~ all~ons • 
. . ~ .. . . ·.. . . . .... 

· · ·· ·Ii.FINDINGS OF FACT AND CONCLUSIONS or LA w . . 

• ♦ • •♦ 

\ : 

. This Court bas reviewed the testimoey pro~ at the evidentiary hearing. observed the 
.• • ••• • •,,:.:~: .•• • ~-•.: • -, : ... •: ~'.• .. •l'•," ••• :.: : \1••. :-' ••.,::_,:.•.~,.(;.;•~••;,1.\\f 

witnesses presented at the hearing. passed upon their credibility,. and weighed the testimony 
• .: :_I-.. • • • • 

accordingly. Porth.er, this Comt has reviewed the records submitted to it by the parties~ tho 
• • ..... ,. . ·• • . ••: :·:_ r .,--: ·: . •. • . • • . . •. • "' : • ••. :·" •• · •• ; : ... . •: ·., .. 

legal arguments IQade•'by·ti,· attomey1' ... Pursuant to s.ct Code Aon: § 11;.27..;so. -~ ~ .... , · · · 
··--... ·. . ............ ··. •" · .. __ ,;·~:· .:.,•:.·...-:··•.·:,.•~;:.:.~~ ....... ,· 

makes 1he following . .findinp· buecfupon·all of the probadve evidence presented. 
:~ • .. *. . . •• ·• / ·.~·· .. :=. / .:· -.: ... / ... ,:•. :,.· ,.,.:· .. .. ~ .. ::: · ..... : ... · .. :;::t·J ....... ~ . 

. .A. laeffeettve Asslstanee.of Counsel · :· . .. :f :·. ·~ 

.' . . . . . . ··.· . . . . . . 
. . ~ ~ p,si~n~~ relief acti~ an applicant has the burden of proving the allegations 

in bis or~ IP,P~~~ .. -~e 71.l(e). SCR.CP; Buttery. State, 286 S.C. 441,334 S.B.2d 813 
~ 0 

(I ?3S). W1u:a an applicant l!ileges ineffective !1Bsi_alance of c:o~ as _e, gq,u¢ ~r ~ 
_ shc~~~••~.so-~~propor_tanctionil!go(_~~ 1] 
· ~ 1hat. lbe trial cannot bo relied_ DpOD as bving pro4~ a Just~~. R,~ ~~ tc. a{n . ~= 
442,_334~J3.~~l(quoting~d.v.}V"1ins.mo,466U.S •. 668,.6~60'84i~ejoi>e0 

. ~ ~ 

measure ~rp~rmance ~ wheth:er an atto~ F.O~~ed represemati~ .\¥!~~~of . 

competence required in criminal ·cases. kt. 
.... ... . ,. .. . .. 

• • t • F • : • •• : • :. • •• ♦ '' •.. • •"' • • •• 

· · ~[C)o~I is ~y presumed to have ~dered ~ ~~ ~d inade all 

significant decisions in the ex~lse of reasonabl~-P,"Ofessi~J~gmeot." Butki:, 286 S.C. at 
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4.4~ .334 s:~·a1·8l ... (quotiJig Strickland,~ U.S. at 690). Too ·applicant~ ovenxmie this 
. . 

p~on·to•ieceivereli~t;. ~e?Q'Y~ Statp, ~QO:~.C.)l~~- US, 386 S.B.2cl°624,·62S (1989). : 
• • • .. .. if • * • 

~Judicial scrutiny of coUD&el1s pertormaDGO must be highly de~~ as· it is all too tempting 

fbr a deim.dm.ll·'°·iecond-guesB counsel's. assistance after conviction' or-au ad~ sentence, and 

lt is: ~-to6 elSy.for a: tourt, exam~g co~l's.defense after it has proved unsuccessful, to 

·conclude tliat' a particular act or:omiSslon of counsel was unreasonable.~:· Stn@i~it 466 U.S.: at 

689~-~-~·-.. ~.e, j~ ~;St ~1?., 4S~~J ~Z!P. §~B .. ~ ~0,-M{~QJ l).~: .1Vf.lhen co~· . ·. · .. 

articulates a:vaiid ·teasOn far employing a certain strategy, such conduct will not be deemed 

:.ineffecii.ve as'si~~ of'counsel."~ Smith v. sm•~ 386 s.c. 562, ·S67. 689 s.~·?:'1629, 632 

·c20io)~ (oitin; Cgn;iod v~ $feto. 33i S.C.-1-03, 110, S2S S.B.2d 514,.Sl7 ~00)~ · 

"Comfs•use a~~nged- in'eval~·allegatio~ of ineffective assistance of 
. . 

· ·coimse1. ,u~·"·~licant~~vethat~•s-perfo~WIS'deficient. Undertbis 

prc;~attmney·~~~by:11s·~imder~~~ .. 
Chen:y, 300 S.C..at 117, 386 S.B.2d at 625 (citing Strickland, 466 U.S. at 68~). Second, 

r 

counsel's deficient performance must ha~ ~jud,ice4:thc applicant such that ''there is a 

reasonable probability that, but for counsel's 1.m.professional errors, tho result of the proceeding 

. would have been different,. Chmy, 300 8.C. ~ 1 t 7-18, 386 S .. B.2d at 62S (ciml£ Strickland. 

466 U.S. • 694). Wtth-respeet to-guilty plea"counsei, •App]kant must shoW t1iatif l ,. · · 
. . ~l;x, ~ ,-, 

reasonable probability that, but for counsel's alleged mom, ho would~ hav~edenty?1" 
would have insisted on going to maL Hilly, LockJmrl, 474 U.S. S2, S9 (1 ggS_g 8 ~ m : 

J:toc:: . 0 .. 
· The standards do not~ mechanical rules; the ultimate focus of ~-1st be on .• ; -=:t-., \0 .. 

tho fandamental-faimess of the proceeding whose result is being challenged. Strigklpnd: 466. 

U.S~ ~ ~~- A c~prt need not first-determine whether counsel's perfonnance W8S deficient 
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_, 

-· 

I _, 

before examW11g tho prejudice su1iered by the defendant'as a iault ofthealleidideficien~~. 

. if it-is·easier to'.dispose of an·ineffeetivelleSS'.chiimfon the growiil:of~ ·ot sufficient.~judi~· 

that co~ should be followed. ~ ·at 696-97. 

• , l • • I • • 1 .,: : .. 

Applicant alleges Counsel was ineffective in~ to move for imnmnity or otnenrise 

advise him regarding·the Protection of Persons ahd Properly' Act (Jiereiu..: ~ifhe Act'"j. ~Wh~n 
applicable,.the Act.prq:vid.es immunity from-piosecution.11 ·state~. Cl.ll?Ji 406 s.c~·364. is2. , 

S.E.2d 263 (2013) •. The Actprovides: ·· · 
,. t • ♦ • • • • • ... : • •• ,r. ,., "";• ... ••• .... ':- .•,~.,_ .... ~·. 

A-person is presumed to have a re&S()nal,lc·fear of imminent peril of death or great· · · 
bodily iqjury to himself or another person when using de~ force ~tis . . .~ ..... , ,.i., .. ·. , .. 
intended to likely cause death or great bodily injury to another person if the · · · · · ' · 
penon: (1) against whom the d~y. force is used is in the process ofunla~ 
en~.~ bas ~w1ully_an~-forcibly ~ a ~lin&. fCSid~.:?r,qC91,l_m~.. . . . 
vehicle, or if he removes or is attempting to Iem.Ove ~~ p~n •I!~~ . . : u ., , • :·· 

. will.~ -~-~I' rcsi~c; oro~pied \iehicl~i ·m\<1'(2Y wh?~•-d~r, / . :· .· ··: 
force knows or has reason to believe that an ,nlawful and forcible en~~ . . , . · .. i• ••• : ;•:. · .w_ua~ ~:,forciblo·.aot is.~.-er·has occurred~· :: · ·· .! . l ... ~ • • , • •• · '. • ... • •• • •••• • •• 

S.C. Code Ann.§ i~ll-440(A);; ·.However.·tho above piesumption does not·apply iftlie person! 
.. . - . - . . , ,, . . ... . . . . ,. . . 

(4) against whom the deadly force is usecUs a law enforcement officer who.enters . 
or·atteDlpts to enter a dwelling, residence~· or obcupied veluo.le in the. perlormmice .... 
~fl;ds official. duties., and he identities ~im~ in accordance with appli~le law . 

· or the person ming foico knows orJeaSOmlbly should.have known ihat die perso.it 
entering or attempting to. enter is a law. enforcement officer. . . . .· · ·, ·. l • 

•• • • • • •• • • • • • •• • • • • •• • •• • •• f •··· '0'·• ... 
. . ~ ~ 

S.C. Code Ann._§ l6711-440(B){4:), "A cli:bn ofimmunittunder:thoAct:requires ~~ · ·· 

delerm~ ~ ~ ~ ~fthe evidmce standard[.}" Id. (citing~ !1 
· · · · · · · · · · · · · · . · · ·· ··;:. c·o~· .-. .-.. 

. . . . . . . . . . . . ·•· .::C,-n ~ I 
392 s.c. ~4. 709 s~&2d~62 (2011)).· : · • · · · ... ·. ·: ·· ... · · .... ··. · · ·. :,. ... ·•:·0·0 o . . ·.. . .. ·. . . .. . . . . . ··.··fl.sg_._ ~ m 

Appli~_testlfi¢ ~ oxplained his~oil 'jjtfflllts ~-Co\liilloT~.~ 
. .. . . . . ... \0 

heard •w enfo~eme.nl ann~unce ~d id~ theipselves before-they. stoDilecl.the ~ut 

· acknow~_~t.the.case would boi.do\yn ~~word against-the~ .. Oncross-exaliiliiatiai · 
,, • • • .. : 4 ' .. • • ♦ • 

Applicant testified he met with Counsel on.two or three occasions. Applicant testified that . 
. . ~ • • ~ t • • • .. ... • . • • • • • .,,, .... • • • ·- . •• • ♦• 
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tlioqh Iie·ia,.~some.oflns discovmy,.he did not-revie\V a11 ·of it wffh.Counsel. Applicant stated 
• •,. ••• • • • I 

he. ~~_Coumel -~ j~ ~~.~~who ~~~e,cplein~why _Applicant:ili~t at the police . . 

storming his liouse~. No~etheless. Applicant recalled-Counsel told him that accepting the plea . 
.., . . . " . . "... . ~ 

off~ WQU14 he. a ·good deal~ -Applleant testiti~ he did not plead·gullty because he thought'the · 
,, . .. . .. . .. . : 

·state coukl' convict bim.' . . . .. · 

.. . . : --~ iestmed be filed niotloris pursuant-to Rule S, SCR.CdJDP,-and BDA.Y v, ·. · ! = · · · 

·Mm:{;.ri4·~➔-~ D,~~ ~,-~A-'1l4 ~vedlO~be.comp1*-;•-Counsel testified 

he reviewed ·a11 of the discovery with Applicant. Counsel opined that the State's plea offer was 

. fiJ.vorable· to )..pplicant. · eo\lDSeI declfne4 to say there was:no ~d-·to show that law · · 
. . . 

-~ filled 'io'8Dll01JllCe. and Jdentify itself, but explained. the·challengei that meed _ 

App~~ ~~:wKi.th~_did not move for immunity under the Act. First, -\Appicant was asleep 

.• )a.w.~i first.artjwxl and was~~ have announced themsolves. ~ the" . . .... ... ' ... . .. .. .. .. . 

-~ Applicant provided, his landlord,_was sympathetio but-not actually·of ~Y ·help. ·Third;· : 
. . 

Appllcant•s co-def~dant, Micbad ,Oogins. gave coatlicting statements as to whether he 'heard 

the police announce and identify themselves _before or·after stonning in. Counsel noted that he 

bad a copy of 1he Act with the law enforcement exception highlighted. Coumel explained that 

Applioant could have tried his luck with an immunity hearing, and then pied guilty thereafter if it 

did not resolve.~~ ~or. ~ that i,e would have lost· the .favorable:plea offer from the State .in 

the~ Counsel iestified he would:have atteinpted to invoke the Castle doctrine if tho case 
tn 

bad gone to 1rial. but opined that Applicant•s chances of prevailing were "iffy." f O 5! 
>;.SJ~ ~ . 

Proseoutor Jennifer Jordan testified she~ over all discovery in the "1~or& ,, 
. .;ec:o.;;; ..._ 

testifiect ~em.~ ~_police bodycam recordings of.law enforccment~s arrivfflg:u ~ ~ · fn 
.. C: ~ o· t. . ,.. •,·• .. · .:.'C';«:1 .. c::, . . 

~~ ;' •:,• ••:•~=• •.-:•:• • : ,,i•:;,••·:•••• •• • h-, •• ~➔ 'ci: 
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,. 

: .. , The Court findtrno deficiency on tho part;· of Counsel~ nor any prejudice'ftom the . · : : · . 

defici~y.alleged •Counsel conducted a:reasonable investigation:aii,i'-reviewed ih~ ~~. -: 

provided in this case.with Applicant~ All discovery was provided' io• Co~ by1tlio SiaiC: · · = · 

Counsel tully explained,t'he smmgths and weaknesses of Applicant*s ~ tiotli m.'the context of 

the State's burden at trial and Applicant's burden in proceeding to an imniunity'hearln,i:: · .. -; ·. --; .... 

Counsel and Applicant weighed-\lie \ialue of pioceeding to im'iminumty ~-the fact 

· ¥-thv :WP\lld lose·tho. plea.off'er-:by'doing·so; arid·determlned they did'not' a·:to risldhe · · · ·. ·· 

favorable plea ofter on a slim chaace of.prevailing. The Court finds that given the facts before it. 
Applicant.has failed to·show that bad he proceeded to an:immunity heliring/be·~~,oulcfha~i ~:'. •t: 

• <,I-> • ••·• O ,..., ♦##,.•"tr~:•:,: • 

prevailed. To the contrary, based-on the record before this Court, the Court firids·t11ere· ii no· · · 

credible.eyi~=~-~·~.enfo~t,~•anti~i~ted:tesdmony dui:t-~" ~~-°'1 the 

door, announced thc,Jr.pre~ and. ~denlified_the~v~ mfp~li~'.~f~ro)i~~jng·~c,.~~ _. 
.. • • • ... ♦ • • ~ • • ' • • -

For all ~f tb.ese reasons, the:Gourt fmds Appli.Qant has failed. ta ··meet hls·burdeic,f .~O\liliig ailr·· . . . . .... ,. . .. · .. ·" . ... . .... . : . , .. 
. . . 

•• 1 defi~on~~1't'of~~--~anyp~~~mthedefi~~~~.~-~-~. 

•· l 

~ reliefby.way of~ . .n-.onjs DENIED. : . . . . . . . . · · . 
.. ,. • • • - • • • • • • • • •• • .. • • .. +-. ♦ ' : • • • • • • • "'" •• • • - .. • ' ,. 

. . . · . · _ ... : . . . J. ,:_~ to Atlv&e~r_ "Spec~~- . :. : ... -~ -::.... . ,. .. .. . ... . . 

• . . _ App}Jcan~ ~aes. Counsel~~ in.failing ~-ad~ ~li~-~~ ~tf!f 
would ~ to establish "specific Intent" beyond a re\isoaibll ~:in~ to .• , · "11 

-<m"' --. 
~vi~~~. ~~empted~~~ a p~c ~t ~e._ •.. Y~. I,Cina, 1:~. ~-~~~~-Q~ 

-s8a =-- m 18 (2017). . . . · . : · · ><. c: :Z . .· .· .... •· - . . . .. . . . . ., . ·-·2~· ·s1. C 
As.explored in the previous subsection. Applicant and Counsel ~~s_e~Jlle ~ 

versions of wbat,~pened ~ the.night of the mid, as would bnelevant ~~-consi~ ~ 
. . 

~•s at,µity ~ ~ve ~pecliic intent. At the evldentiary hearin& A~licant ~d ~t .ficall)' · : 
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~on whe~hor'~·-.~ was ~i ~-of._tht element of •inc intent. Counsel testified· 

1m exp~~~ A.pg~~:~~ ~_:that ~~1&~ would.have-to pr.ove specific . 

intent beyond a ~onable doubt. • : • •• "t ••• · ••• 

: .... ~.:. ~e.~ .Qnds Co~ informed Appl_icant that the State would hav~ t~·prove specific 
: • • ... ♦ • ,. ♦ • 

intent beyond a1rea&Onabie doubt in order to convict him b' attoinpted murder ... Counse~: and 

App~:iuft:;':~ the facts.in the case relevant to th,Uss,e· of specific .intent. Counsel 

~~Ji--~ fP-~~~~ Jlt~:~~~:~)~~!-•4 ~01" .tbti\."'PP.li~ offered no .. : ·· .. 
• • .. - ,. • ... 0 ~ 

testimony to:dia],~ Couosel's reeolleotion. Applicant has failed to meet his burden of sh~wing 

Counsel WU de{icieiifm adyising ~ of die elements of the ~barges against him; accordingly, . 
... . . . . 

his requesffor· relief'by way of this allegation is DENIED. ..· . · 

· . · _· . . . · .. · . . · ·.· J. ':Fttllure to Ii.an ·Conwiat Fetletlll ~dng. ·· ·. · · · . . . . 

. . .. Th~·Coun ~-Appll~~s.contentl~~ ~ Caqnsel~was ineffective·for ·failing to .... · 
• • ..... &6 ♦ .. 6,. .. • • ... • lf .. 

'wufebis·iiaie·~r~eraf~w~.~qoncurrent1y-be~use-~ey-are,lntact,numing· . .· . .. ... . 

concurr_ent_ to one ano~er. ~e sentence of a person_~nvlcted-of a federal offense ~mmences. 
• • • •. l. 

to nm fi'om the date OD which such person~ ~i~'!i. at the penitentiary.• Clark v, State;, 321 

S.C. 377,379,468 S.B.2d 653,655 (1996) (citing ThomM y. Whalen, 962 F..2d 358 (4th Cir. 
. Cl) ~ 

:JJ ~ 

1992)); see also 18 U.S.C. § 3S8S(a) (stating the same). "Multiple tenns of impp~~ . . . i:"ii ,_ ,, 
imposed• the sa,me •nm,~ Ullless the court orders orh-~~ ~ 

• .:tJ "1t ' 

terms are to run consecunvely. Multiple tenns of imprisonment imposed at~ mnn, 
. c:i 6 0 

consecutively unless the court orders that the terms are to run boncummtly." 18 !·S:C. es4(a}: 

see alsg Setser x- United Statp, 566 U.S. 231 (2012) (holding a federal district comt~has 

discretion to ~.a f~~ sentence consecuti\'.elY .to. an anticipated state sentence). However, 

where a state term of iJQprisonment is anticipated to res.ult.from another offense that is "relevant:: 
• • • f "' 4 ,. , • • t ~ • ~ • ,. 0 ♦ t 
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t ' 

. . : . . .... , ..... •,,.._.; ...... ·~•.,, 
conduct.'•to ·the offense:for which ·a: defendant is sentenced 1n federal couit~ Die 'federal sentence· 

• • • ' I. • ,-.,_,. ,·.,, ... • • • , * • • I .,:•_. "'• •="' 'it 

"shall: bo imposed to nm·commiemly-to· aiotanticipatcd term of!inipmoninent." ·Fed.end · · · · ·· 

Sentencing Guidelines Manual § SG1.3(c); see also United StateS Y, ·0~··194 F.3d 89 (2d: · ._. 

J ,ar. 2011> (remanding-tor resontencms where a federal district comt faileci'to~hlkc·brto.-~unt f 
SGLJ(c)).. · : .· .. 

... -~· ~Although a state 1rial'judge aiay'properlyoider'the senieiices'i.vhich he or ihe hnl)Oses to 

nm concunmtly, or·ceusecutivelyi 1D1each-other,:a, stafe court is ·~lt'~utboiity to ~odify oi.: 

place conditions on a sentence from a foreipjurisdiction.." gm:k, 321 S.C. at 379. 468 S.&2d at 

65S .. Accordingly. where a defeildant fs subject to·a feaemtsenience·wi:a state court-'• .. : · ·. -·'· ~ ... : 

subsequently imposes a separate sentence intended to nm concurrent to die federal ~~i:. ::.~ · 

~is-~~ne~•tp:~-the~-~co~s~: •~-~;~f--t~o.J.iven,d_to: 

f~ ~Y-to ~:~--~eral s,ntonce. · ·!4i J~~~·CU8tody'~~ .. ~~ a$er by 

phY.sically. deUvering,the~inmato into1he custody ofthe.:Federai ·B~ ot~· cir 'fui.: ~.=~ :· 1• :-
• • • • 5 • • • * • •· ~ •• ., .. .. • 

sentences wen run concurrent. . 

:· Counsol .testified:that:be was_ ~n~ Applicant was DO~ receiving"~ benefit o(~ . 
. . 

• • • • • • . • • ...• l. 

pl~ ~t:and.tbat-tbe ~ ye&1', fedeml.sentaJ:U=cnvas not ~-co~·.19. ~ ~ .... 

I I 
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sentence; ·~-~~~t Applicant a•etler ~laining his.conceni, -(Applicant's Bxhi~t #I}., 

·eounsei'also _bmlighf Clark y. State to Applicallt~s .Uention., .. Counsel testified.the.plea ,. · .· .. . : 
,i' • •~ '• .. l • • • • t• ~ "• * f ., ¥t . r., •. i, ;· ( 

agreeinent was favorable to Applicant. On crQss-examination_ :Gounsel ~~ed that he did not 

~.~~~ on hiS fe~ charges, bui that he delayed his plea i~ ~:court in.~ io _·_ 

~-~~lea ind sen-was ~ subseq\lent to the ~eral sentence. Counsel$.)·· :· · . 

cJarified.thatJie did-not· promise-Applicant he would iecoive a concuri:eiJt•senf:CDce, only that. the.. · 

~~ :~~~~.~~4-_it. ... ~~,~llal~~!·~~ ~lictm.t~ 1be . .JJldge:4;0uld 

sentence him without regard to~ State's recommendation. Counsel Jeamcd ~f tho·~ing . 

issue~~ behignotined. that Ap~~t had fite4.for-poit-conviction ~ef. ~d· testified that h~.· 
#.. • • .. 

assumech1iel1edeml B~u of Priso~ would have picked Applicant Up to-t&Jto hiDi ~ custody. 

Co-.1:also teitffied that.he did not tmow· for certain that tho federal-and State ·sentences \Ve1'e .. : · . 
.. .. . . . . . . . ~ .. . . 

imi rumibig coilcunent Counsel confirmed that: 1he concurrent character of tho sentences was a 

critical ~pe« of the 'plea deal. 

Subsequent.to the evidentiary hearing, Respondent contacted this Co~ by e-mail on July 

S, 2019, and provided copies of Applicant's indictmen~ in federal district court,.as well as bis 

sentencing sheets (i.e. "'Jadgmnent ~ a Criminal Case') on the federal charge •. Respondent 

formalized its communication and request to supplcm.ent the record by "Motion to Supplement 
(I) . ~ ~ 

Record. Am.end>Request for ~osed Qrder" flied August 14, 2019 (herei~ ,§f~nt's . . . :s:~vk '1 
Motion"). The ~ond page of the federal judgment inc.ticates a sonten~ of l.hs;i begin.:, 

. si§--, w r--
on August 22, 2017, and further indicates that "[t]he state facility is clesignat.j~ ~ ~ m 

c::~ cS 0 
incalt:eration location for the federal sentence until such time the defendant is ~~to 

federal custody." (Respondent's Motion Bxlu"bit #1). Respondent further J)IOvided an e-mail 

communication :&om the Federal Bureau of P.risons to indicate that the federal sentence was 

~ase 10 ·of 12 
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indced-~ve midrummig=conctimmt to the sfate·s&itenCC: lind thit Applfcaiti~prbJ~. 
"release" date on·the federal sen-1is·Nof~lier 2s;· 2014," aild ~~~t~therwise ~~~ ~ri·: 
March 13, 2~26 •. (Respondent's ·Motion·Bxhibit #2) .. 

l I 

Applicaiit'badilecl:no objections since the filing and service of the ~~tioli.. The:'~ .. 
grants Respondent's motion to supplement the rec0~ and its request 1o submit a pro~ :o~~­

. roflectmg .the additione{iiimimaiion contained tiietetn. . ·. . . ,: .. . . . 

•·;~1nugbtofthe mto•oii .bj c:onc1usi,;e1:restllb1isti 'thit·Ai,pu~i·~~•·~·-is: ... 

running coJlCUmmt to his state sentence,. and vice-versa;· the Couit finds dmf AppllC81\t•s daim . 

that Counsel failed to ensure ·his sentences·were running ~ricuireni ls :witho\tt factdaf biisij: .. ~ ., \, 
Accordingly, Applicant cannot show any deficienc)' on the pan of Coutisel by ~t oftliii~' :.1~-··, _ .:\ 

. allegatiflDt.or aSJy p-ejudice fmm the dofi~iency alleged, and bis requmt•fQr ~lief is'DENJE])~ · 
• • • I ., • • • •• •,• ', • ~ • • • • • l • ~ • •• • ,,. " ., • f• • •,.. • • •,., 

I • •• . t•"'' ... ' : ..... : ... ,. ·; •· •· . ., .• , 

I I 

··. . . ... . ... ~ . . . 

I I 

,· 
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ID. CONCLlJSION 

Based on all the foregoing, this Court finds and concludes that Applicant has not 

established any consdtudonal violations or deprivations that would require this Court to grant his 

· · application. Therefore. this application for post-conviction relief must be denied and dismissed 

. with prejudice. 

This Court notifies the Applicant that he must flle and serve a notice of appeal within 

thirty (30) days from the receipt by counsel of written notice of emry of judgment to secure the 

appropriate appellate review. ~ RDle 203, SCACR. Pursuant to Austin y. Statg. 30$ S.C. 4S3, 

409 S.R2d 395 (1991), an Applicant has aright to an appellate counsel's assistance in seeking 

review of the denial of PCR. Rule 7l.I(g), SCRCP provides that if tho Applicant wishes to seek 

appellate review, PCR. counsel must~ an~ fit, •~~~of Appeal on the Applicant's behalf. 

Your attention is di~ to South Caro~ Appellate ~ourt Rule 24~ for.•~~~ 

for appeal. . . ._ · . 

IT IS THEREFORE ORDERED: 
~ . . . ,. . . .. .. . 

I 

• ... • • -. .... * ...... # ...... 

. . 1" : _That the Application for Post-Conviction Relief must bo denied and 
. dismissed with prejudice; and 

. . . 

2. The Applicant must be iananded to the custody_of the South CP..Ul-...._ 
. Deparfment of CorrectiODS. · · · fJ- · 

:A~.IT 1s·so ORDERED dds _2;_.day of_~,..,_ ..... ......,..,, 

-__ .,_A ..... ...1JlnwRse~t1r.c~•===~• _,, South C&rolina , 
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DOCKET NO.

1 6-GS-42- j:soCfWITNESSES

The State of South Carolina

$
/

County of Spartanburg
scso • »

TOPU I I. IwlI

Barry Barriette, Solicitor

:S>
r.

COURT OF GENERAL SESSIONS- "-.L-Jisiili AAKKANTS

'<ionayux£

MAY 0 a 2015
TERM

ARREST W^RRANTrNUMB^

201 6A421 01 01 056-Count 1
THE STATE

201 6A421 01 01 057-Count 2
vs.

ACTION OF GRAND JURY

Dennis Ray Alexander

MAY 0 6 2016

Foreperson of.
Date:

l-Jury

VERDICT

Indictment for

COUNT ONE- ATTEMPTED MURDER, COUNT

TWO-POSSESSION OF WEAPON DURING

VIOLENT CRIME

SC Code: 16-3-029, 16-23-490

CDR Code: 3410, 549

Class FEL-A & FEL-F
Foreperson of Petit Jury

Date:
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF SPARTANBURG ) 

INDICTMENT 

11~'1 O fi 1Q16 

At a Court of General Sessions, convened on---------~ 

Grand Jurors of Spartanburg County present upon their oath: 

COUNT ONE-ATTEMPTED MURDER 

the 

That Dennis Ray Alexander did in Spartanburg County on or about March 14, 2016, with 

malice aforethought attempt to kill Sgt. Darrell Dawkins, by shooting him, with the intent 

to kill the said victim, in violation of §16-03-0029, of THE CODE OF LAWS OF SOUTH 

CAROLINA, (1976, as amended). 

COUNT TWO- POSSESSION OF WEAPON DURING VIOLENT CRIME 

That the defendant, Dennis Ray Alexander, did in Spartanburg County on or about March 

14, 2016, visibly display a firearm during the commission or attempted commission of a 

violent crime, to-wit: attempted murder, in violation of Code §16-23-490, CODE OF 

LAWS OF SOUTH CAROLINA, (1976), as amended. 

Against the peace and dignity of the State, and contrary to the statute in such 

case made and provided. 
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T6P-GS-42- 5DZ3DOC
WITNESSES

WOODRUFF PD

The State of South Carolina

County of Spartanburg

7

,• : (Ct -j;;.

	

^'1 * Barry J. Barnette, Solicitor

COURT OF GENERAL SESSIONS

V?- . - — L* _-i. iji-.':

& OCT 0 3 2016.. > l'''J ! AT,0

TERM
ARREST WARRANT YBER

THE STATE20 16A4221 200026

VS.

es>ACTION OF GRAND JURY
CT>

CD
Dennis Ray Alexander <r>

SEP 3 0 !>ue HilF
C' — I

1

.• r.
r

ForepersoQ&TGrand Jury

VERDICT

Indictment for

DISTRIBUTION OF COCAINE BASE

SC Code: 44-53-375

Foreperson of Petit Jury

Date:
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF SPARTANBURG ) 

INDICTMENT 

SEP 3 0 1016 
At a Court of Genera/ Sessions, convened on----------~ 

Grand Jurors of Spartanburg County present upon their oath: 

DISTRIBUTION COCAINE BASE 

the 

That Dennis Ray Alexander did in Spartanburg County on or about 

March 5, 2016, manufacture, distribute, dispense, deliver, purchase, or 

otherwise aid, abet, attempt or conspire to manufacture, distribute, 

dispense, deliver or purchase, or possess with intent to manufacture, 

distribute, dispense, deliver, or purchase a quantity of Cocaine Base, a 

schedule II controlled substance under provisions of § 44-53-375, THE 

CODE OF LAWS OF SOUTH CAROLINA, (1976), as amended. 

Against the peace a11d dignity of the State, and contrary to the statute in such case 

IT'ade and provided, 

ASSI 
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ST ATE OF SOUTH CAROLJNA 

<:OUNTYOF 
STATE 

AKA: 

SPARTANBURG 

Dennis Ray Alexander 

) 
) 
) 
) 

-) 
Race: BLACK Sex: M Age: 40 

DOB: __ SS#:-- ---- i 
Ad ,~- e, , •M'A<c IU, _ l 
C11y, · -"1& f< '"2A 3$ . . ) 
DLtt: S . : ~~~-~~~ ) 
•CDL YesC No□ C'VIV YesC No□ HazmatYesf.J No-[] 
In disposition of the :mid indictment ,comes now the Defendant who was. 
TO: Attemp:ed Murder 0-30 yeais 

in violation of § 16-03-002"'9=== 
NON-VIOLENT-[);j-VIDLENT 

IN THE COURT OF GENERAL SESSIONS 

INDICTMENT/CASE#: 2016GS4202396 

A/W#: 2016A42!0101056 
Date of Offense: ~J/~1~4(2~~~0=16~--------
S.C. Code § ~16~-~03~-~00=2~9 ________ _ 

CDR Code#; --'3'--4~10.c_ ___________ _ 

SENTENCE SHEET 

Cl CONVICTED OF or 

momhs/years and subject to South Carolina Department of Probation, Paroie and Pardon Services standard conditions of 
probation, "wtllch are incorporated by reference. , . 1 

,, , ,·, ,·, , ,, 

CONCURRENT 0( □ CONSECUTIVE to ser.tence o" \., ll.l,, c"\';.;,; ~~J 1~,-~, .. k ~L..u,'f'.l 
The Defendant is to be given credit t9r ti;ne ;ierved pursuant to S.C. Code § 24-13:'.40 to be calcu~d and applied I 

y e State Department ofCorrections.~0'f{lLl\.c
1
~ 

i-1 The Defendant is to be placed on the Central Relistry of Child Abuse and Neglect pursuant to S.C, Code §17-25-135. 
Pursuant to 18 t'.S,C Section 922,i! is unlawful for a person convicted ofa violation ofSe.::tion 16-25-20 or 16-25-65 (Domestic 
Violence) to ship, transport, possess, or recei\'e a firearm or nmmunitlon. 

nRESTJTUTlON: 0 Defemd '.7 Pef. WBives He11ring 

SPECIAL CO!'ffllTIONS: 
[:; Ordertd PTUP 

Total: $ ______ plus 20%, fee: ___ $ 

Payment Temis: 
0 Set by SCDPPPS 

Redpient: 

'Fine: 
§ 14-1~206 (Asscssme/lls 107/i %} 
§ 14·1-2ll{A)(l){Conv. Surchllfge) 
§ 14• !-2l l(A)(2J (DUJ Swcharge) 
§ 56-5-2995 (DUI Assessmer:t) 
§ 56-I-2&6{l>Ul DreathTcs!) 
Proviso 61.6 \Public De£'Pr-0bation} 

§ !4·1·212(LawEnfon;e. fun::ling) 
§ 11· 1·2 l 3 (Drug Co1;ct S.urc~1argc) 

§ 50-21-ll4(BU! Breo!hTes.l FeeJ 
§ 56-5-2942(1} (Veh.icle Assessment) 

3% 10 Corn:ty (if paid in instaltlnents) 

$100 
$100 
$12 
'2, 
$500 

$25 
$150 
$$0 
$40/ea 

$ 

s ~~11,~c;~v-r-·~ 
$ 

$ 

s 10.cc 
$ 

$ 
$ 

7i377':?-

:·01At s 11t>zs= 

~~~~~7~~-------
(uutReporter ~ ~ 
S(Ti\/217 (07/2016) 

____ days/bouts Public Service Employment 

Obtain GED [J 
Attend Voe. Rehab. or Job Corp. 

May serve W!E begi.ntng 
Substance Abuse Counseling 

Random Drug/Alcohol testing ~J 
Fine may be pd. in equal, consecutive Vteekly/momhly 
pmts. of$ _____ beginning 

$ _____ paid to Pub:ic Defender Fund 

Other: 

Appoi;,ted PD or app · ted er u 1, 
Proviso61.6re ' 1d C 
durfag ptobatio c 
any other foes. 

PresiCing Ju~ 
fodge Code: · (d,2 
Ser:tmcc Dale. 
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ST ATE OF SOUTH CAROLINA 

COUNTY OF 
STA'rE 

AKA: 

Race: BLACK 
DOB: 
Addre · 
City,Si 

SPARTANBURG 
vs. 

Dennis Ray Alexander 

.l 
i' 
) 
) 

I 
) 

40 
) 

) 
) 
J 

DL#: 
I 

*CDLYesC No□ CMVYes::J NoC HazmatYes:J No□ 
In disposition oftJ1e said indictment comes now the Defendant who was 

IN THE COURT OF GENERAL SESSIONS ., 
lNDICTMENT/CASE#: --"20"'!'°'6,,_Ge:Slc,2:c02ec3_c96c_A,.._ __ _ 

A/W#: 2016A4210:0I057 

Date of Offense: ~3,-'·lcc412=0-"l6'----------
S.C, Code § :----'16,.-~23~--04=9cc0 _______ _ 

CDR Code#: _Oc.c5c_4;:.9 ____________ _ 

SENTENCE SHEET 

'.:::J CONVICTI~D OF or ;IDPLEADS 
TO Possession of weapon durin,g violent crirr.e (Attempted Murder) 5 years ~ 
in violation of § 16-23-0409"'0____ of the S.C, Code of Laws, bearing CDR Code 1t 0549 
[8:: NON-VlOLENT--□ VIOLENT [ 1SERJOUS QMOST SERIOUS Q\.iandatory GPS"(;::C;,,Sc;C ___ [J§17-25-45 

w/rninor 1st or Lewd Act) 
Ille charge is: !Z] As Indicted, ~Jl,esser lnciudcd Offense, C:Jnefon<lant Waives Presentment !o Grar::d Jury. ---. _(defendant's mitiab) 

,:he pl:a ~~'. □Without Negotiation& or ~~om~;ndat:,1 J ~ !7tl:d rtet e, ~ Rec -~by..tbi~."''Flo "& 

~~~~~ -~-~~-~--- . ~~~~ A SC Bar# Defendant Attorney for De nt SC Bruil 

WHEREFORE, the Defendant is commited to the 4 State lli:partmeot of Corrections, O County Dci,cntion Center, 

fo~ a determinate term of 5 daysimonth~
1
o! [7 under the Youthful Offender Act not to exceed ___ years 

and/or to pay~ fine of$ ----~' provl~Ltpon the servfce of _____ days/months/years and/or payment 

of$ _____ ; plus costs and assessments as applicab:e*; the balance is MJ;'.pended with probation for ________ _ 

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 
obation. which are incorporated by reference. ~ . • 1- ' ~. · 

--· ' ' ' _, j J CONCURRENT or [_. C0}..1SECUTIVB !o sentence on: --~- -...,~-- "' ~- '"{, 
he Defendant is to be given credit for )U]ie 1,erved pursuant to S.C. Code § 24~l3-4~alcula!Kd and a lied 

, Staie Department of Corrections._$' (ti({~~ 
[~ The Defendant is to be placed on the Central R islzy ofChi:rl Abuse and Neglect pursuant to S.C. Code §17•25-135. 
Pursuant to 18 U.S,C $«1:ion 922,it is unlawful r a person convicted ofa violation of Section 16-'15-20 or 16-25~65 (Domestic 
Violence) to ship, transport, possess, or rccei~-c a firearm or ammunition. 

SPECIAL CON-OITIONS, 
C]RESTITUTION: CJ Dcftrn:d lJ Inf. WH!m Hearing LJ Ordm:d PTUl1 
Total; $ ______ plus 20%. fee; ___ $ ____ _ ____ days,'11ours Public Service Employment 

Paymem Tenns: Obtain GED O 
C Set by SCDPPPS Attend Voe, Rehab, or Job Corp. 

Recipient ___________________ _ 

*Fine: 
S !4-:-206 (Assessffieltts 107.5 %) 
~ 14-1-'.lH(A)(t)(Conv. S·Jrchiuge) 
§ l4• l-2 l l{A)(2) (DUI StJcharge) 

§ 56-5-299) (DL'f Assessment) 
§ ~6· 1-286 (DUI Breat~l Testj 
l'rc.v.oo 61 J, tPi,blic DeC'ProbP.tion) 
§ 1-1-1-1 !2 {Law Er,force. Funding) 
§ 14-1-2 IJ (Orug Court Surcharge) 

§ 5tl-2l-l 14(BUJ Breath fo'tl Fee) 

§ 56-5-2942(1) (Vehicle Assessment) 
3% to Counly (if paid in installments) 

$100 
$!00 

$12 
$25 

$500 
$25 
$150 

'50 
$40/ea. 

! 

$ 

$ 

1 1-Sr::o T --· 
$ 
$ 

T,3 775 

fOTAL _ s!U '75 

Cl.:rk~l!'CourU~~c,~ /' p _· _______ _ I , -· .. --
Court Reporter: G Ii _ 

SCCN2I7(0712016) 

~ay serve W/E begining 
Substance Abuse Counseling 

Random DrugtA\cohol testing n 
Fine may· be pd. in equ:ll, consecutive weekly/momhly 
prnts. of$ _____ beginning 

S -~-- paid to Public Defender Fund 
Other: 

Appointed PD or ap~~o .er Ul}Se:, 
Proviso 61.6 requjres $ · erk 
during probaliorfand s. I . e. e fore 

; . I ' I 
aoy-0llm fee,.~, 1 /i 

Presiding Judg.i,, "i\-"' __ · __ :_.c...-.vc-----­
Judgc Code: '~:,,,L- -· ~----­
Sentence Date: -~7:z.~ 
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STATE OF SOFfH CAROIJNA 

COl:NTYOF 
STATE 

IN THE COl iRT or GENERAL SESSIONS 

,'NDICTMENT:CASE#: ---· ZO[WS4205023 

,\:W-li- 20J6A4221200026 '~----------
DateofOffrow: 315/2016 _____________ " 

5'X. Code § : 44-53-fl375(B)(l) ________ _ 

CDR C-0de #: 3014 ---------------
SF:NTENCE SHEET 

0 CONVICTED OF or fmPLEADS 

11,/minor Isl or Lewd Act) 
Tot ch~ is 00 A1 lndir.wd, ousm Jnduded Offorsc. 0Dcfondant Waives Ptese11b'lle:1t M Grand Jmy --~- {d.:kMant's 1n1tiali} 

?¥
w u 1;; ( ~f]W\thm;t Negot\11:ions or Re;::;omme:-idati(ln, ,1 D 1',,;gofated Sentence, [] Recommen&tion by the St4'e. ( 1'1 ~\lt 

A. ~!l~~---- i:f'l'fZ:, ~ .. ~-A -1,Q.~~'t', "----~'f . 
1 

S1f:1J'• SPENSER H SC Har# . fondant Atmmey for ndant SC B:.ri 

'WIIERJ:::f'ORE, the Defendant is w::nmited to c M Stati:- Oepou1mtnt urCorretlious, Q County lletcntlon Center, 

for a detcrr:1.inale term of $' ntr.sfycars or [] unre/' tf:.t: Youthful Offender At! ::10t to exceed ___ yea."l! 

andlor to pay a fine or$ 

of1 ______ , plus cost\ and bscssments as applicllble•; the balance 1s suspend,:d with 

days/months/yem and/or payment 

ptobalio.fl fot 

month;;.fyearu an<l subj«'t to South Carolina Wpartmenl of Probation, P;rrde and Pan:fon Services slandarc conditiOOll of 
prnbation, which are incorporated hy reforen<.le, 

COS:CURRE'{f tt O CONSCCU fIVE IO sentence Pn. 

e State Derarunent of Cum:ctious. 54'\{! 
TI,e Defendant Is :u be give:1 credit for tr:~rved pupuant to SC Code § 14.1;1,40 to 00 calcu!Jted ar.d applietl 

D TI-.c Defendant is (o be plaefld on the {',enlrai Re ti)' ofCht!d AbU50 and !'.egled pursua.'lt to S.C Cod.! §! 7•25-135, 
Punuant {Q 18 U,S,C S«.tion 922,it Is 1111brwful for a petsnn collvicled of a violation ofStt:tion 16-25-20 or 16-25-65 {Domestic 
Violtn«) lo ship, tnmsport, p{IM~S£, ur rfttive a firearm or ammunition, 

0RESTCTt'TIO"': Q De~r!'ffl ~ DtC\hi'(dl~rlnt 

focv.!: S ______ p1Uli20%fee: ___ 1 
Payn.et! Terms: 

0 S~ by SCDPPPS 

*Fine: 
§ !4+W6 (Assesstr.eim 107.5 ¾J 
§ l4-l·211{A)'.lHConv. s,.m;!large} 
0- !4-1.'..l ! l(A)(2j (DU! Sll/l:hq,;,! 

§ 56-s.2995 {Dt,I A~smenl) 
§ 56-1-186 (IXJI Breath Test) 

Proviso 61 6 (Public Dc'./Probillion) 
§ ;4.j J.U(UlwEnfom: fwu:lmg) 
§ 14-«l-2i3{Dr'.J8C~S1m:l\a.ge) 

§ 50-21-1!4\BU!BreafoTrnfoe) 
§ 56•5-2942(1) (Veh,dt A~me.,t) 

3%toCo:.lllt'Y {if paid iu ituwUmem.s) 

SCCN217(('7/2G!6) 

$100 

$100 

"' 
'"' '" S,S(; 

'50 
$40/ta 

SPECIAL CONDITIONS: 

D Ortlut.d PrtJP 

____ dayi;ihoun; P.Jblic Service .Ernp!oyn,cnl 

Obw.ln GE[) O 
Attend Voe. Rehab. or Job COQ, 

May serve W!E begmiug 

Suhstanc.:: Abuse Couuwling 

Random Drug/Alcchol ksting 

D 
D 

Fine may be pd. l!l eqoaL cousccutiw: wooklyl;no:i.thly 
pml3. of$. ____ beginning 

S ___ P4id lo Publk Defender Fund 

Othet·: 
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