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THE COURT - Good morning.

MR. THOMPSON - May it please the Court, Your
Honor. This is the State of South Carolina versus
Arquivius McClee. Mr. McClee is represented, actually, by
three attorneys but here with him today, John Mark Shiflet
and James Morton of the York County Bar. He's also been
represented by Nathan Sheldon who has been dealing with us
on this case, as well. The defendant is entering a gquilty
plea today on a number of indictments, Your Honor,
Indictments 2016-GS-46-1873 for attempted murder, 2016-GS~
46~1874 for attempted murder, 2016-G8-46-1875 wherein he
was indicted for common -- for armed robbery; he's pleading
to common-law robbery or strong-armed robbery, 2016-GS-46-
1877 possession of a firearm during the commission of a
violent crime, 2016-GS-46-1878 for criminal conspiracy.
Each of these indictments has been true billed by the grand
jury. He is, as I said, pleéding guilty to each of the

charges. We have entered into a plea agreement with the

defendant. He is cooperating in the investigation of this

case and the prosecution of this case and is now making
himself available to testify against any defendant who
stands trial. At this point the only other defendant
currently charged and standing trial is going to be Mr.
Reid, and Mr. Reid, if necessary, he would testify for the

State in the trial against Mr. Reid. Your Honor, as well,
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part éf the plea agreement we would dismissing several
indictments, Indictment 2016-GS5-46-00022 for unlawful
carrying of a pistol, 2016-GS-46-1876 for kidnapping, 2016~
GS-46-1879 for unlawful carrying of a pistol and 2016-GS~
46-3762 where he had a direct indictment for murder.

As well, Your Honor, the State at this time is
going to defer sentencing. We're asking the Court to defer
sentencing as we await the prosecution of the final
defendént in the case. Two of the other co-defendants in
the case have already pled guilty, a Damonte Withers ad
Deandre Howze and are also awaiting sentencing following
the completion of prosecution of each of the co-defendants.

Your Honor, this is a recommendation for when
sentencing time comes, and that would be that the defendant
receive a ten-year sentence for the common-law robbery
charge, strong-armed robbery charge; as well, the State is
going to recommend at that time, of course, upon complete
fulfillment of his plea agreement, that the remaining
charges, the attempted murders, the possession of a firearm
charge and conspiracy charge, each receive a five-year
sentence to run concurrent with that ten-year sentence. So
he would basically have no parole sentence of at least five
years within a ten-year sentence and the ten years will be

the total sentence.
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As well, Your Honor, a copy of the plea agreement
is before the Court. The defendant, once again, is --
he'll plead in Court today and will be bound by his pleas
even if he violates the agreement, and at that time the
Court will be allowed to sentence the defendant in any way
it sees fit, including consecutive sentencing if he were to
violate the terms of his plea agreement for cooperation.
The defendant has given a full statement to the State and
it has been recorded both on audio and video and has been
cooperative in dealing with us at‘this time.

We are prepared now, Your Honor, to go ahead and
go forward with his colloquy and the rest.

THE COURT - All right, I think -- maybe I ocught
to start -- I didn't know who all was involved in this. I
should put on the record and make sure that nobody has
anybody issues with the fact that my current law clerk is
starting to work for the Morton Gettys firm in August, and
I don't believe that presents any kind of conflict in
taking a plea, but I wanted to make sure that that was on
the record if anybody has any questions about -- about any
issues that may arise. 1 don't‘find it to be any kind of
conflict. Again, this is an agreed upon plea agreement and
it's the acceptance of the plea.

MR. THOMPSON - The State sees no conflict, Your

Honor. I would not, and if I did, I would waive it at this
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point in time, as well, because as the Court has aptly
pointed out, this is truly a rather tight recommendation --
recommendation on his plea. I don't see that it would be
veered from by the Court.

(WHEREUPON, DISCUSSION IS HELD BETWEEN MR. MORTON
AND MR. MCCLEE WHICH WAS NOT REPORTED)

MR. SHIFLET - That's correct, Your Honor, and we
would also add to that that his counsel, Nathan Sheldon,
was primarily his counsel and the Morton Gettys firm was
appointed as a co-counsel some time after that fact, so
he's been represented across the board, and we agree that
there's no -- no conflict, and we also would waive any.

THE COURT - Okay. And I feel confident Mr.

Pierce has not done any work in regard to this -- shouldn't
be because he's working for me -- on this case. Is that
correct?

MR. MORTON - Yes, sir, Your Honor.

THE COURT - All right. Mr. McClee, how old are
you?

MR. MCCLEE - 23.

THE COURT - You represented by Mr. Shiflet and
these other two lawyers, Mr. Sheldon and Mr. Morton?

MR. MCCLEE - Yes, sir.

THE COURT - You satisfied with the way they've

handled your case?
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MR. MCCLEE - Yes, sir.

THE COURT = Yéu're charged with several offenses.
One is criminal conspiracy which carries up to five years
in jail. One is for possession of a weapon during the
commission of a violent crime which is a felony and carries
up to five years in jail, and criminal conspiracy is also a
felony. You're charged with two counts, I believe, of
attempted murder. These each carry up to 30 years in jail;
they are felonies. The law does not allow any part of
those sentences to be suspended, nor is an individual
pleading or having been found guilty of attempted murder
entitled to any probationary period. It's a felony; it
requires that -- is a parole ineligible offense which means
that anyone sentenced for attempted murder would have to
serve 85 percent of their sentence before they would be
eligible for any early work release, and if they were
released into an early work release program, that program
would have certain conditions that must be followed by the
person on supervision. It is a violent offense. A violent
offense is the type of offenserwhich affects one's rights
while they're incarcerated. There are certain programs
non-violent offenders can participate in that violent
offenders are not allowed to participate in or take
advantage of. And too, murder's also a most serious

offense. A most serious offense is a type of offense that
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if in your lifetime you receive three -- two most serious
or a combination of three serious and most serious offenses
you'd be subject to being incarcerated for life without
parole, that is a true life sentence. These -- attempted
murder is a felony, also. Do you understand that?

MR. MCCLEE - Yes, sir.

THE COURT - Strong—armed robbery is also a
felony; it carries up to 15 years in jail. Do you
understand that penalty?

MR. MCCLEE - Yes, sir.

THE COURT -~ The attempted murder indictment, the
first one that I'm going over, they're all 2016 and this is
1873, alleges that on or about November 29th, 2015 you did
unlawfully and with malice aforethought either express or
implied attempt to kill Deandre Howze by means of shooting
at him with intent to kill him, and that this happened on
- Scoggins Street in the City of Rock Hill. Do you
understand that charge ---

MR. MCCLEE - Yes, sir.

THE COURT - --- and the possible sentence you
could receive?

MR. MCCLEE - Yes, sir.

THE CQURT -~ How do you plead to that charge?

MR. MCCLEE - Guilty.
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THE COURT - You're charged in the second
indictment, 1874 for attempted murder. It's alleged that
on or about November 29th, 2015 you willfully and
unlawfully and with malice aforethought either express or
implied attempted to kill Destany Marie Hutchison by means
of shooting at her with intent to kill her, and that this
occurred also at [J Scoggins street in the City of Rock
Hill. How do you plead to that?

MR. MCCLEE - Guilty.

THE COURT - You're charged with strong-armed
robbery. It's alleged that on or about November 29th, 2015
that you while armed with a deadly weapon did attempt to
take cell phones, currency from the presence of Damonte
Withers and that this attempted robbery occurred at or near
- Scoggins Street in Rock Hill. You understand that?

MR. MCCLEE -~ Yes, sir.

THE COURT - How do vou plead to that?

MR. MCCLEE - Guilty.

THE COURT - You're charged with possessing a
weapon during the commission of a violent crime. This is
Indictment 1877. That last indictment was 1875; 1877
possession of a firearm during the commission of a violent
crime, that indictment charges you with on or about
November 29th, 2015 being in possession of a firearm while

committing violent crimes of armed robbery -—- saYs armed
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robbery or attempted murder, but you're pleading today to
attempted murder, and that the crime occurred at lll
Scoggins Street. You understand that charge and potential
penalty?

MR. MCCLEE - Yes, sir.

THE COURT -~ How do you plead to that charge?

MR. MCCLEE - Guilty.

THE CQURT -~ Lastly, you'ré charged with criminal
conspiracy, and that indictment alleges that here in York
County on or about November 29th, 2015 you did knowingly
and feloniously conspire with Antravius White, LaDaniel
Reid and/or Davon Thompson for the purpose of committing
the crime of armed robbery in violation of the laws of this

State. Do you understand that charge and the potential

penalty?

MR. MCCLEE - Yes, sir.

THE COURT -~ How do you plead to that?

MR. MCCLEE - Guilty.

THE COQURT - Héve you read and -- you've signed --
so I'm going to ask what -- make sure you have -- well, let
me put this way. I have in front of me a -- an -— a plea

agreement, a plea agreement between you and the State; it
sets for eight particulars with which you and the State

agree to, signed by your attorney and you and Mr. Thompson,

11
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signed by Mr.

agreement?

THE

THE

forth in that

12

Morton. You've read and understand that plea

MCCLEE - Yes, sir
COURT - How far'd you go in school?
MCCLEE - I have a GED.

COURT - So you don't have any trouble reading

MCCLEE - No, sir.

COURT - --- and understanding?

MCCLEE - No, sir.

COURT - All right. Other than what's set

plea agreement as outlined further by the

solicitor a few minutes ago, has anyone made any other

promise or threats to cause you to enter today your plea of

guilt to these set of charges?

MR. MCCLEE - No, sir.
THE COURT -~ Mr. McCree, are you today under the
influence —— Mr. McClee, are you today under the influence

of anything that would cause you to be intoxicated?

MR.

THE

MCCLEE - No, sir.

COURT - Are you entering your plea today to

this charge freely and voluntarily, Mr. McClee?

MR. MCCLEE ~ Yes, sir.

THE

trial by jury

COURT - Mr. McClee, you have a right to a

on these charges. They happened it appears
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at the same date at the same place, so they could most
likely be tried together at one trial before one jury, but
you have a right to have them tried by a jury. You are
presumed innocent of these charges and so presumed until
the State were to be able to prove to a jury your guilt
beyond a reasonable doubt. As to the charge, you have the
right to remain silent. As to each of these charges no one
can make you testify or give any statement against you
regarding the charges. You have the right to confront the
witnesses who the State would call to testify against you.
Through your attorney, you'd have the right to see, hear
and question and cross examine those witnesses the State
would call to testify against you. You have the right to
have the State make to come to Court through use of
subpoena any witnesses who you think would testify
favorably for you. You understand you have these rights?

MR. MCCLEE - Yes, sir.

THE COURT - Do you have any questions about them?

MR. MCCLEE - No, sir.

THE COURT - I advise you, Mr. McClee, that by
entering a plea of gquilt to this set of charges that as to
these charges you're giving up those rights. You're also
giving up any defense that you might have to the charges.
Do you understand that?

MR. MCCLEE - Yes, sir.

13
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THE COURT - Do you have any questions about any
of that?

MR. MCCLEE - No, sir.

THE COURT - Knowing those things I ask again, how
do you plead to attempted murder regarding the victim,
Deandre Howze?

MR. MCCLEE -~ Guilty.

THE CQURT ~ How do you plead to attempted murder
involving the attempted victim, Destany Hutchison?

MR. MCCLEE - Guilty.

THE COURT - How do you plead to strong-armed
robbery with the victim being Damonte Withers?

MR. MCCLEE - Guilty.

THE COURT - How do you plead to possession of a
weapon during the commission of attempted murder?

MR. MCCLEE - Guilty.

THE COURT - How do you plead to criminal
conspiracy as set forth in the indictment wherein it is
stated that you and Mr. White and Mr. Reid and Mr. Thompson
committed -- conspired to commit the crime of armed
robbery? How do you plead to that?

MR. MCCLEE - Guilty.

THE COURT - All right, I'm going to ask you to

listen while I'm given the facts.
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MR, THOMPSON - May it please the Court, Your
Honor. This occurred on the 29th of November of 2015 in
Rock Hill at JJJ Scoggins Street. The defendant had rented
a white Nissan car. At that point in time he had -~ I
think the day before according to what he's told us --
actually let his friend, Mr. White, borrow the car, because
he was -- the defendant himself was not feeling well. Mr.
White and Mr. Thompson called him the next day, which would
be Sunday, telling him they were over on Scoggins Street
and they were coming to pick him up. They picked him up:
they discussed what they were going to be doing; they
mentioned that Mr. Reid was already at Scoggins Street and
told the defendant, this defendant, that they were heading
that way, that the guys from Charlotte, that they had
bought credit cards before were coming to —-— or that they
had sold credit cards to before were coming to purchase
credit cards again, and they discussed -- Mr. White
discussed the opportunity that if things didn't go exactly
the way he wanted them to go that he would then rob them
and they would take the money that they had, the men from
Charlotte, and those two men were Damonte Withers and
Deandre Howze. The defendants conspired at that point in
time and the defendant tacitly understood what was going on
and agreed to what they would be doing. Even Mr. White, as

they got in the house and backed the car upon into the

15
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yard, he uh -- he was driving at that point, the defendant
here, and Mr. Thompson was in the back of the car and Mr.
White went inside; Mr. Reid was on the porch when they
arrived, and Mr. White and Mr. Reid went inside. This was
a home that they did not really have much of a connection
with. It was Mr. Reid that brought them to this home. He
was familiar with the owner of the home or the woman who
was at least staying there. This woman was someone who
would trade sex for drugs and would trade money for the
opportunity for someone to be able to use the house,vand at
that time, it's our understanding, that Mr. Reid had
arranged for them to be able to use the house for some
period of time at that point. Ultimately, the two men from
Charlotte did show up, and when they did, Mr. Withers went
inside and they were greeted, of course, by each -~ by the
young men here, including the defendant and went up to
greet Mr. Withers and knew him and had dealt with hin
before. Mr. Withers went inside; Mr. Howze stayed outside
and the defendant admitted he was armed with a 9 millimeter
pistol at the time, that he'd then placed it in the glove
box shortly before those men arrived. As well, Mr.
Thompson was armed with a 9 millimeter pistol and he,
ultimately, discovered that the rifle that belonged to him
was in the possession of Mr. White inside, a 223 rifle, and

in addition ultimately from the evidence it's discovered
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that Mr. Reid had a -- at least a .22, if not a rifle, a
pistol, with him inside, as well. When Mr. Withers went
in, he tells us that he was robbed at gunpoint by Mr. White
and Mr. Reid, that he did not know Mr. Reid and could not
see him because it was dark inside; this place had no
electricity, it was around 5:30 and it had already started
to get dark and the inside of the place was rather dark.
They stole his cell phones and his money. As well, they
required him to give -~ give them the code to the cell
phones. They, ultimately, put some duck tape around his
hands and put him into a back bedroom and thén motioned for
Mr. White to come in -- or I'm sorry -- for -- Mr. White
motioned for Mr. Howze to come in and, ultimately, Mr.
Howze then came in thinking that he would then, maybe be
verifying some of the credit cards which is something they
did to make sure they were active credit cards and not fake
so inactive, so that they could actually purchase them and
make money from them, but when Mr. Howze came in, he was
also held at gunpoint and, ultimately, Mr. White fired at
Mr. Howze with the 223 rifle and missed him, apparently, by
just ~- a very short amount, fired into the doorway
instead, and at that point Mr. Howze pulled his 9
millimeter pistol and fired back at Mr. White killing Mr.
White, and then Mr. Howze's gun, apparently, jammed and he

tried to run out of the residence. As he did so, Mr. Reid

17
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fired numerous times upon him, shot him three times in the
back with a .22. As well, he was shot through the foot and
that bullet went through and through so we don't know what
caliber that was, but it appeared to be one that was larger
than a .22 from the size of the hole in his foot.
Ultimately, though he was able to escape, But in doing
that, kind of a mayhem occurred ocutside. Mr. Thompson
jumped out of the vehicle at some and began firing at Mr,
Howze, as well, and firing they thought at a car that was -
- or a pickup truck that was they thought was somehow
associated with the gentlemen from Charlotte. It just so
happened, I think, it probably actually belonged to someone
who lived across the street. Since these men were not
familiar with dealing in that street they did not know
that. That car was driven by Destany Hutchison and she had
just come back with her husband and child. The husband and
child had gone inside; she‘was still in the pickup truck.
They thought it -- that it pulled up basically to help or
pick up the men from Charlotte, so they began firing upon
the person in the pickup truck, fortunately, Ms. Hutchison
was not shot herself, but the pickup truck was shot several
times by what appears to be a 9 millimeter from the size of
the hole, the holes in the pickup. 8She was able to drive
away and get away at that point. The defendant himself

stayed in the driver's seat of his car and tried to drive
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out through the yard, because he was blocked in the
driveway from the other vehicle having pulled in. When he
got out in the yard he had seen Mr. Reid run out of the
house, as well. Mr. Thompson got in the car with him, then
Mr. Reid banged on the other side of the car in the back
door and asked to get him. They contemplated not letting
him in, but did, they let Mr. Reid back in the car. They
drove away at that time and, ultimately, dispersed and
spread out. He did have further contact with Mr. Reid
after that through their cell phones, and Mr. Reid has
agreed to him that he was shooting at the victim in this
case, or actually Mr. Howze in this caée, trying to shoot
him after he -— Mr. Howze had shot Mr. White and that they
were trying to rob him at the time and confirm that, as
well.

Those are the basic facts, Your Honor, of what
occurred. The defendant has admitted‘to those facts and
admitted to his participation in the crime itself. He has
no other prior adult record.

THE COURT - All right, Mr. McClee, do you agree
that those -- that's how it happened, that those facts are
true?

MR. MCCLEE - Yes, sir.

THE COURT - Mr. McClee, I accept your pleas. I

find they're freely, voluntarily, knowingly and

19
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intelligently entered, entered with advice of competent
counsel with whom you're satisfied. I find the facts
support your plea and you've signed pleas of guilt to‘these
charges and you've also entered into a plea agreement as
I've referenced earlier. I'll be glad to hear at this
point from your attorney, Mr. Shiftlet or Mr. Morton who's
present and you, or we can wait and myself or another Judge
hear that, whatever you want to say later, but I'll be glad
to hear from you at this point.

MR. SHIFLET - Very briefly, Your Honor.
Understanding that we're here today just for the purposes
of entering the plea and that sentencing will be deferred
to a later time, we'll likewise defer any mitigation,
understanding that this is an offer from the State that we
have entered into, a plea agreement that governs this plea
and we would tell the Court that we do agree with Mr.
McClee's decision to enter into this plea and also his plea
agreecment. We've met with him on numerous, numerous
occasions throughout the course of our representation and
we feel like he fully understands the terms of this
agreement and the consequences if he were to not abide by
those terms. So we agree with his decision today.

THE COURT - Mr. McClee, anything you want to say
at this point?

MR. MCCLEE - No, sir.
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THE COURT - Okay. I did not ask, but we probably

should put on the record, has the State's complied with the
Victim's Right's Act?

MR. THOMPSON - Yes, Your Honor, we have.

THE COURT - And is there any restitution?

MR. THOMPSON - We haven't worked that out yet,
but if there is, we would discuss that with when
sentencing.

THE COURT - All right, well, I've accepted your
pleas, of course, I'm not going to impose a sentence, but
I've accepted your pleas to all of these charges today.
Thank you.

MR. THOMPSON -~ Thank you, Your Honor.

(END OF TRANSCRIPT)

21
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Rock Hill, South Carolina 29732
nathan@nathansheldonlaw.com

(803) 909-9343

Attorneys for the Defendant

LLC
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WITNESS

I-N-D-E-X

E-X-A-M-T-N-A-T-T-0-N

BY:

No witnesses were called to testify.
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I-N-D-E-X

E-X-H-I-B-T-T-S

NO. DESCRIPTION ID

No Exhibits were received into the record.
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(COURT IN SESSION FRIDAY, MARCH 31, 2017 IN THE MATTER
OF STATE VERSUS ARQUIVIUS LEE QUON MCCLEE AT 10:39 A.M.)

SOLICITOR THOMPSON: May it please the Court, your
Honor?

THE COURT: He'’s already entered his plea, correct?

SOLICITOR THOMPSON: Yes, your Honor, he has.

THE COURT: Okay.

SOLICITCR THOMPSON: So we’re here for sentencing on
Arquivius Lee Quon McClee. Your Honor, the plea was
entered last week to the following indictments:

2016-GS-46-1873 for Attempted Murder; 1874 for
Attempted Murder; 1875 to Common Law Robbery or Strong
Armed Robbery; 1877 for Possession of a Firearm During the
Commission of a Violent Crime, and 1878 for Criminal
Conspiracy.

And there is a plea agreement in the case, your Honor,
I believe there is a copy that she’ll hand up to you
momentarily and that top is the facts.

Your Honor, Mr. McClee cooperated in his - ultimately
in the prosecution of his co-defendant Mr. Reid. And as
part of that he has complied with his plea agreement
therefore the State is recommending that the Court follow
that plea agreement which is for a ten-year sentence on the
strong armed robber. And then for the remaining sentences

for attempted murder, the two counts; possession of a
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firearm during the commission of a violent crime and
criminal conspiracy a five-year sentence to run concurrent
with the ten-year sentence.

THE COURT: How old are you, Mr. McClee?

MR. MCCLEE: Twenty-three.

THE COURT: And you appeared before me last week, and
I went over with you your rights, and went over the facts
and accepted you plea so you’re here today to receive a
sentence and I'm not going over all that but do you have
some questions about anything that I talked to you about
last week.

MR. MCCLEE: No, sir.

THE COURT: You don’t have any questions about the
rights you’ve given up and you have given them up. Do you
understand that? You don’t have a question about what the
State alleges are to be the - I call them operative facts,
the facts underlying the charge, that is what you were
involved in. Do you need to discuss that with me further?

MR. MCCLEE: No, sir.

THE COURT: All right. Well then I’11 - The paperwork
hasn’t been handed, up but the only thing for me to do is
hear from your attorneys and impose sentence, so I’1l1l let
them go ahead.

MR. MORTON: Your Honor, if you’ve got one minute, his

sister --
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THE COURT: That’s fine. ©No, I'm not in that big a
hurry.

MR. SHELDON: And, Judge, while she is coming up, I
just - The Solicitor and I agree that its four hundred and
forty-three days credit for time served.

THE COURT: All right.

MR. MORTON: State your name for the record and what
grade you’'re in.

A. My name is (inaudible) and I’'m in the ninth grade.

MR. MORTON: You have to speak up so everybody can
hear you.

THE COURT: I'm listening, just repeat - speak up loud
please.

A. Yes, sir. My brother Quon - Arquivius - always been
a good person. He always had his life on track and he
never got in any trouble. All he did was go to work and
stay at home. He wasn’t the going out type. He wouldn’'t
hang out with everybody and he stayed to himself unlike
other boys his age. He do have a son Aiden, he’s three
now, and that was his heart. He stayed focused on him and
himself. Aiden always asking where his daddy is and it’s
so hard to tell him that he’s gonna be away for a while.
And I know it’s killing him - Quon - not to be able to see
him and spend time with him like he used to. Trey loved

Aiden too just like Quon.
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My brother is far from a criminal and for y’all to
know so little about him and his character y’all can’t
judge him from what y’all say now. My brother didn’'t
smoke, he didn’t drink, he didn’t hang around a big crowd.
He took care of everyone and made sure that they were
straight especially Trey. Him and Trey was closer than
Trey was with anyone else.

When they had - When Tfey had got out Quan was there
made sure that he had a job, had a place to stay, had
clothes on his back -- He tried his best to keep Trey out
of trouble and off the streets and on track. But the end
of the day Trey did have his own mind, he was his own
person, and made his own decisions. Quan couldn’t stop
Trey from going into that house that night. Nobody could.
Trey was his own person, Trey was a grown man.

So I'm confused on why my brother is doing all this
time for something that he didn’t do or couldn’t stop. God
don’t make no mistakes. That was my cousin’s -- decision.
God don’t make no mistakes. At the end of the déy only God
and Trey know what happened in that house that night and my
brother didn’t pull the trigger like doing this.

THE COURT: All right. Well I appreciate that and I
know yéu’re very concerned about your brother and you’re
very mature for a ninth grader.

A. Thank you.
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THE COQURT: Very brave of you to come before a judge
and make that statement. It was very articulate.

A. Have a nice day.

THE COURT: All right. Yes, sir.

MR. SHELDON: Thank you, your Honor, may it please the
Court, very briefly. Mr. McClee has no prior record, your
Honor. As the Solicitor stated he has come forward,
acknowledged his involvement in this, which is I believe
described as a ruckess or a malay and that’s exactly what
this fact pattern was.

Your Honor, we would ask that the Court give him
credit for the four hundred and forty-three days he’s done
in jail. And that the Court go along with the
recommendation of the State, your Honor, that essentially
allowing him a taste of SCDC. Certainly five years is a
long time for somebody that’s never been down there but
also allowing him to come out and live a life after that.

So, we would thank the Solicitor’s office for that
offer and that’s all I have to say, your Honor.

THE COURT: All right. Mr. Morton, do you have
anything to say-?

MR. MORTON: No, sir, your Honor.

THE COURT: Mr. McClee, anything you want to say?

MR. MCCLEE: I just want to say I learned from my

mistakes and I want to thank my family for their support
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and thank the State for giving me another chance.

THE COURT: Well, unfortunately you did - you were
involved in a very, very, very, very serious offense,
that’s how serious this event was, but based on your
sister, as she just appeared before me, and I'm sure your -
the rest of your family is made out of the same cloth, that
is that they are a very fine family. I don’t know them but
based on meeting your sister, and you not having any real
record, or no record at all, you have a great opportunity
when you get out to assimilate yourself back into society
and be a productive citizeﬁ and enjoy the rest of your
life, so I wish you the best even though you were involved
a reckless incident so I wish —-

When we have these episodes perhaps the victim’s
obviously, and the victim’s families, although no victim’s
families have said anything, have been greatly impacted.
May be some silver lining would be the salvaging of some
youth, you.

All right, strong armed robbery, ten years. All of
these are to run concurrent, four hundred and forty-three
days credit. Five years on attempted murder, five years on
possession of a weapon during the commission of a violent
crime. Another murder - this is the second one, this is
1873, five years. And on criminal conspiracy five years.

Again they’re all to run concurrent with credit for four
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hundred and forty-three days. Thank you.

MR. SHELDON: Thank you, your Honor.

MR. MORTON: Thank you, your Honor.

(DEFENDANT ARQUIVIUS MCCLEE, BLACK MALES, EXITS
COURTROOM. )

- END OF TRANSCRIPT OF RECORD.-
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I1.

12.

13.
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State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:
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Prior to this application have you filed with respect to this conviction:

(8)  any petition in a State Court under South Carolina Law?

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
relief? ﬂ O

(c)  any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (8)? WO
(d)  any other petitions, motions or applications in this or any other Court? SA}D

If you auswered “yes” to any part of (12), list with respect to each petition, motion or

application: :
()  the specific nature thereof:

i

ii.

iii,

iv.
(b)  the name and location of the Court in which each was filed:
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(c) the disposition thereof:

i.

ii.

iii.

iv,

(d)  the date of each such disposition:

i

il

iid.

iv. .
(e}  ifknown, citations of any written opinions or orders entered pursuant to each such

disposition:

i

il
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14, Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

NO

15."  If you answered “yes” to (14) identify:
(a)  which grounds have been presented:

i

ii.

id.
(b)  the proceedings in which each ground was raised:
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ii.

jii.
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()  your trial, if any?
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(d)  your appeal, if any, from the judgment of conviction or the imposition of
sentence?
(¢)  preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?

18.  Ifyou answered “yes” to one or more parts of (17), list:
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il

jii.

Dzom m\ S lﬂ\t{%o

the proceedings at which each such attorney represented you:

AR A AT 2 STeGA
IAMEA eNOCeN

Revised 3/2003



19.  State clearly the relief you seek in filing this application;

20, Are you now under sentence from any other court that you have not challenged?
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L being duly sworn

upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
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allegations therein set forth are true.
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

]
L i%( { ;3 \Q;J_\L DY Q; w QA ﬁ . , hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(1)  1am the applicant in this action and I believe ] am entitled to redress.
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security thereof.
OGS, Mot
Applicant
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Notary Public

My Commission Expires: g a4
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
)
ArQuivius McClee, #372043, ) Case No.: 2018-CP-46-0334
)
Applicant, )
) RETURN
v. )
)
State of South Carolina, )
)
Respondent. )
)

The State (Respondent), making its Return to the application for Post-Conviction Relief

filed on February 8, 2018 would respectfully show this Court:
L Procedural History

ArQuivius Mcclee (Applicant) is presently confined in the South Carolina Department of
Corrections pursuant to orders of commitment of the York County Clerk of Court_. In June 2016,
the York County Grand Jury indicted Applicant for possession of a firearm during the
commission of a violent crime (2016-GS-46-1877), two counts of attempted murder (2016-GS-
46-1873; 2016-GS-46-1874), armed robbery (2016-GS-46-1875), and criminal conspiracy
(2016-GS-46-1878). Nathan James Sheldon, Esquire represented Applicant. Deputy Solicitor W.
William Thoxﬁpson, Jr. of the Sixteenth Circuit Solicitor’s Office prosecuted the case.

On March 3, 2017, Applicant pleaded guilty as indicted to all charges before the
Honorable John C. Hayes, III. Sentencing was deferred until March 31, 2017. When the parties
reconvened for sentencing, pursuant to the State’s recommendation, Judge Hayes sentenced
Applicant to imprisonment for concurrent terms of ten years for strong arm robbery, five years
for criminal conspiracy, five years each for attempted murder and possession of a firearm during

the commission of a violent crime, along with credit for time served of 443 days. Applicant did

1of7
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not appeal his conviction or sentence.
II. Factual History

On November 29, 2015, Applicant and his friends drove his rented Nissan to Scoggins Street
in Rock Hill to meet with “some guys” from Charlotte that they sold credit cards to in the past.
(GP Tr. 14-15.) The purpose of the meeting was to agéin sell credit cards to the subjects from
Charlotte. (GP Tr. 15.) During the drive, the group devised a plan to rob the subjects of their
money if the meeting did not go as planned. (GP Tr. 15.) Applicant and his friends arrived at
Scoggins Street — a house they were using to conduct their business — and waited for the
Charlotte subjects to show up. (GP Tr. 15-16.) At the time of the meeting, Applicant and his
friends were armed with firearms. (GP Tr. 16.) As one of the subjects entered the home, he was
robbed of his cell phone and money at gunpoint by Applicant’s friends. (GP Tr. 17.) The
subject was then bound with duct tape and put into a back bedroom. (GP Tr. 17.) At that point,
Applicant’s friends motioned for the second subject from Charlotte to enter the home. (GP Tr.
17.) As he entered the home, he was also held at gunpoint, but one of Applicant’s friends fired at
the subject barley missing him. (GP Tr. 17.) The subject fired back and killed one of
Applicant’s friends. (GP Tr. 17.) The subject fled the scene after his gun jammed and
Applicant’sk other friend continued to fire at the subject as he fled. (GP Tr. 18.) During the
commotion, Applicant’s friend began firing at an innocent family who had just returned home
believing they were associates of the Charlotte subjects. (GP Tr. 18.) No one in the truck was
injured, however, numerous shots were fired into the truck. (GP Tr. 18.) Applicant drove one of
his friends and another subject who resides at the Scoggins Street residence away from the scene.

(GP Tr. 19.)
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I11. Allegations Raised and Relief Sought

In his application for post-conviction relief, Applicant alleges that he is being held in
custody unlawfully for the following reasons:
1. Ineffective Assistance of Counsel

a. Attorney failed to property inform Applicant of how his parole
would be affected by his plea agreement.

As requested relief, Applicant requests that his “conviction be overturned”.
Attached to this Return and incorporated by reference are the records of the York County
Clerk of Court regarding the subject convictions, Applicant's records from the South Carolina
Department of Corrections, the plea transcript, and the application. Respondent reserves the
right to amend this Return upon receipt of any relevant materials.
I11. Response to Allegation of Ineffective Assistance of Counsel
Applicant alleges his attorney was constitutionally ineffective for failing to property
advice him regarding parole eligibility. In a PCR action, an applicant bears the burden of

proving the allegations in his application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

Where the application alleges ineffective assistance of counsel as a ground for relief, the
applicant must prove that “counsel’s conduct so undermined the proper functioning of the
adversarial process that [it] cannot be relied upon as having produced a just result.” Strickland v.

Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 442, 334 S.E.2d at 814.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland, 466 U.S. 668. First, the applicant must prove that

counsel’s performance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624,

625 (1989). Under this prong, the court measures an attorney’s performance by its

“reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at

3of7
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625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the
attorney provided representation within the range of competence required in criminal -cases.
Butler, 286 S.Cb. at 442, 334 S.E.2d at 814, “Counsel is strongly presumed to have rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment.” Id. (citing Strickland, 466 U.S. at 690). The applicant must overcome this
presumption to receive reiieﬁ Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second, counsel’s
deficient performance must have prejudiced the applicant such that “there is a reasonable
probability that; but for counsel's unprofessional errors, the result of the proceeding would have
been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea
counsel, the applicant must show that there is a reasonable probability that, but for counsel’s
alleged errors, he would not have pleaded guilty and would have insisted on going to trial. Hill
v. Lockhart, 474 U.S. 52 (1985).

In the present case, Applicant can satisfy neither requirement of the Strickland test. In the
case at bar, Applicant’s basis for his claim of ineffective assistance of counsel is that his attorney
did not properly advise him on how his plea agreement would affect his eligibility for parole. In

Randall, the South Carolina Supreme Court held that counsel had no affirmative obligation to

advise defendant of the collateral consequences regarding parole eligibility prior to entering a
guilty plea. See Randall v. State, 356 S.C. 639, 591 S.E.2d 608 (2004) The Court further held in
Smith that unless counsel gives erroneous parole advice, parole information is not a ground for
collateral attack of a guilty plea. See Smith v. State, 329 S.C. 280, 494 S.E.2d 626 (1997)
Additionally, on the date of his guilty plea, Applicant signed an extensive Plea Waiver
Form where he initialed throughout the document indicating he agreed to the terms of his plea

agreement. The charges, sentences, and parole implications are delineated in the document.
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Specifically, the two counts of Attempted Murder are marked as “violent”, “most serious”
felonies which carry a penalty of no more than 30 years and offer “no parole.” Applicant
initialed next to each of these charges. (Plea Waiver Form, pg 1) Additionally, Applicant also
indicated he was satisfied with his atiorney and that his attorney had “reviewed with me all the
factual and legal issues surrounding my case...” (Plea Waiver Form, pg 3)

Notwithstanding the Plea Waiver Form, Judge Hayes conducted a thorough plea colloquy
with Applicant regarding his decision to ﬁlead guilty. During the guilty plea, the State explained
the terms as follows:

The State is going to recommend at that time, of course, upon
complete fulfiliments of his plea agreement, that the remaining
charges, the attempted murders, the possession of a firearm charge,
and conspiracy charge, each receive a five-year sentence to run
concurrent with that ten-year sentence. So he would basically have
no parole sentence of at least five years within a ten-year sentence
and the ten years will be the total sentence.

(GP Tr. 5.) Judge Hayes continue to reiterate the plea sentence and implications to Applicant.
Judge Hayes stated:

You're charged with several offenses. One is criminal conspiracy
which carries up to five years in jail. One is for possession of a
weapon during the commission of a violent crime which is a felony
and carries up to five years in jail, and criminal conspiracy is also a
felony. You’re charged with two counts...of attempted murder.
These each carry up to 30 years in jail; they are felonies. The law
does not allow any part of those sentences to be suspended, nor is
an individual pleading or having been found guilty of attempted
murder entitled to any probationary period. It’s a felony; it...is
parole ineligible offense which means that anyone sentenced for
attempted murder would have to serve 85 percent of their sentence
before they would be eligible for any early work release, and if
they were released into an early work release program, that
program would have certain conditions that must be followed by
the person on supervision. It is a violent offense. A violent offense
is the type of offense which affects one’s rights while they’re
incarcerated. There are certain programs rion-violent offenders can
participate in that violent offenders are not allowed to participate in
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or take advantage of. And too, murder’s also a most serious
offense. A most serious offense is a type of offense if in your
lifetime you receive three—two most serious or a combination of
three serious and most serious offenses you’d be subject to being
incarcerated for life without parole, that is a true life sentence.
These —attempted murder is a felony, also. Do you understand
that?
(GP Tr. 9.) Applicant responded “Yes, sir” to the court indicating he understood the charges and

sentencing implications explained by Judge Hayes. (GP Tr. 9.) Even if Applicant’s counsel
erred in advising him on the parole implications for his charges, the court’s guilty plea colloquy
with Applicant would have cured any such error. “For a plea hearing to cure deficient advice,
the plea hearing must unambiguously address and resolve the incorrect advice[.]” See Robinson

v. State, 422 S.C. 78, 810 S.E.2d, 32 (2018). In this case, the State and court provided correct

sentencing information with the appropriate parole implications to 'Appiicant prior to him .
entering his guilty plea.

However, the allegation of ineffective assistance of counsel probably raises questions of
fact that the record does not conclusively refute. Accordingly, Respondent requests an
evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d
247 (1983).

IV. Any Future Amendments

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing.
Any claims not specifically laid out in this PCR application or in amendments will be opposed
by the State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina

Code of Laws and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules

15(a)-(b), SCRCP. All claims should be made well in advance of the evidentiary hearing.
Because Applicant has been appointed an attorney, the attorney, and not Applicant, is the only

individual authorized to file amendments to this application. See Rule 11, SCRCP. Pro se filings
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will not be considered at the PCR hearing. Respondent reserves the right to request that any.
amendments withheld until the last minute be stricken because of undue prejudice to
Respondent. See Rule 15(a), SCRCP.

V. Response to All Other Allegations

Bach and every allegation contained within the application not expressly admitted,
qualified, or explained in this Return is hereby denied.

V1. Reguest for an Evidentiary Heari

WHEREFORE, Respondent requests that an evidentiary hearing be held on the elaims of

ineffective assistance of plea counsel.

Respectfully submitted,

ALAN WILSON
Attorney General

W. JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

JANELL H. GREGORY

Assistant Attorney General Q
’ 0
.Ai-" | L N\

ATTY INEYS FOR RESPON@];’N T

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211
Telephone: (803) 734-3737

7/ .2018
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK )

)

) 2018-CP-46-0334

)
ARQUIVIUS MCCLEE, #372043, )

)

Applicant, )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL

)
STATE OF SOUTH CAROLINA, )

)

Respondent. )

)
1. I am an employee of the Respondent in the above-captioned action,
2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail. \
3 I have this day served a copy of the Return in the above-captioned matter on the following

person by depositing same in the United States mail, postage prepaid:

Leah B. Moody, Esquire

Law Office of Leah B, Moody, LLC
Post Office Box 1015

Rock Hill, South Carolina 29730

DATED this the 11" day of July, 2018.

For Respondent
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
Ar’Quivious McClee, #372043, ) AMENDMENT TO APPLICATION FOR
) POST CONVICTION RELIEF
Applicant, )
)
Vs. ) Case No.:-2619-CP-46-00334
) QB
State of South Carolina, )
)
Respondent. )

Applicant, by and through his Attorney, Jonathan D. Waller, Esquire, would amend his
Application for Post Conviction Relief filed on February 7, 2019, by adding the claims of
ineffective assistance of to question 10 and by adding the following specific prayers for relief to his

original allegations:

1. As to representation rendered by Nathan Sheldon, Esquire, James Morton, Esquire, and
John Mark Shiflet, Esquire:
a. Counsel was ineffective for failing to object to the State’s breach or the plea
agreement, or in the alternative make a mbtion to withdraw Applicant’s plea.
2. Applicant prays for the relief of this Court ordering specific performance of the terms of
the plea agreement.

Respectfyly submitted,

A ?/\/
Jonathan D> Waller
ller Law Grgup
1116Blanding’Street, Suite 2B
Columbia, South Carolina 29201

ATTORNEY FOR APPLICANT
November 7, 2019 = |

Columbia, South Carolina

P1OADN oldl

McClee vs. State of SC
Amendment to PCR Application Page 1 of 1

@aAI303y-a3tid

8¢ i Hid
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ARQUIVIUS MCCLEE v. STATE OF SOUTH CAROLINA - 00334

A P PE

STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
CIRCUIT COURT DIVISION
YORK COUNTY 2018-CP-46-00334

Arquivius McClee,

Plaintiff,
vVS. TRANSCRIPT OF HEARING
The State,
Defendant. :
__________________________ x
January 6, 2020
York, South Carolina
B EFOR E:

The Honorable Michael G. Nettles, Judge Presiding.

A RANTC CE S:

Janell H. Gregory, Esqguire
Assistant Attorney General
Office of the Attorney General
1000 Assembly Street

Columbia, SC 29201

Jonathan H. Waller, Esguire
Waller Law Group

1116 Blanding Street #2Db
Columbia, SC 29201

Kymberlee M. Williams, CSR/RPR
Official Circuit Court Reporter
P.O. Box 283

Pineville, North Carolina 28134




ARQUIVIUS MCCLEE v. STATE OF SOUTH CAROLINA - 00334

I NDEX
PROCEEDINGS 3
END OF PROCEEDINGS 72
COURT REPORTER CERTIFICATE 73

PROCEEDTINGS

YORK, SOUTH CAROLINA
(Whereupon, the following proceedings were
held in open court. The Defendant was
present with her attorney, along with

counsel for the State.)
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THE CCURT: I recognize the Attorney General, and
you may call your first case.

MS. GREGORY: Thank you, Your Honor. Our first
case 1s Docket Number 2018-CP-46-00334, State versus
ArQuivius McClee. BApplicant was indicted at the June
2015 term of York County Grand Jury for two counts of
attempted murder, armed robbery, criminal conspiracy,
and possession of a firearm during the commission of a
violent crime, as well as two counts of unlawful
carrying of a pistol, kidnapping, and a direct
indictment was obtained for murder.

Pursuant to a plea agreement, on March 3lst,
2017, applicant pled guilty before Judge John Hayes to
strong-armed robbery, two counts of attempted murder,
possession of a firearm during the commission of a
violent crime, and criminal conspiracy. The remaining
charges were dismissed.

Sentencing was deferred until March 31st of 2017.
At that time, pursuant to the State's recommendation,
Judge Hayes sentenced applicant to imprisonment for
concurrent terms of ten years for strong-armed
robbery, five years for criminal conspiracy, five

years for each attempted murder charge and possession
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of a firearm during the commission of a violent crime.

Applicant filed a timely application for post-
conviction relief on February 8th, 2018, alleging he
was being held in custody unlawfully based on
ineffective assistance of counsel, alleging that
counsel did not adequately explain applicant’s plea
and sentence. Applicant through counsel submitted his
application on November 7th, 2019, alleging counsel
was ineffective for failing to object to the State's
breach of a plea agreement or any alternative to make
a motion to withdraw the applicant's plea.

In terms of relief, applicant wants this Court to
order specific components of the terms of the plea
agreement.

BApplicant is present today and represented by
Mr. Waller.

THE COURT: Mr. Waller, I'll recognize you at
this time. If you could sort of ocutline all the
issues that you want to present to the Court.

MR. WALLER: Thank you, Your Honor, may it please
the Court.

Judge, Mr. McClee is not -- is certainly not

challenging the overall conviction. He is challenging
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one specific charge. There were two weapons charges.
According to the plea agreement, that is not what he
pled to.

So that's really the crux of it, Judge, it's the
two weapons charge where he pled to possession of a
weapon during the commission of a violent crime. The
allegation ié the weapons charge that was supposed to
be part of his plea agreement was unlawful carrying of
a pistol. He is alleging that his counsel was
ineffective in failing to make sure that wasn’t a
forced thing, and the alternative to move to withdraw
the plea once it was not -- you know, once that was
already pled to. And, Judge, he is seeking the
specific reform of swapping those two out. No one is
challenging the time period either as far as --

THE COURT: And what you're saying is it would
have no effect on his sentence?

MR. WALLER: It would have an effect on kind of
the parole eligibility and time-served credits and
things like that. It wouldn't have any effect on the
number of years that he's sentenced to.

THE COURT: All right. You may call your first

witness.
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MR. WALLER: Thank you, Your Honor.

The applicant will call ArQuivius McClee.

THE COURT: Yes, sir, if you could please come
forward?

(Swearing in of witness.)

THE COURT: Have a seat there in the witness
chair, and I'm going to ask that you pull up real
close to that microphone, speak loudly, clearly, and
slowly in order that we can hear everything that you
have to say. And let's start with your full name,
please, sir?

THE WITNESS: ArQuivius McClee.

* x %
ARQUIVIUS MCCLEE
cailed as a witness by and on behalf of
the Defendant to testify, being first duly
sworn was examined and testified as follows:
DIRECT EXAMINATION

BY MR. WALLER:

Q Good morning, Mr. McClee, how are you today?
A I'm all right.
Q Mr. McClee, I need you to speak up a little bit

for me so not only the Judge can hear but also that
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the court reporter can hear to make sure she's taking
everything down. So just speak loudly and clearly so
she can hear what you have to say.

Mr. McClee, you were -- you were arrested and

charged with a bunch of different charges; is that

right?

A Yes, sir.

Q Do you remember what you were originally charged
with?

A Two attempted murders, armed robbery, and

possession of a firearm.

Q Okay. That was originally, right?

A Yeah.

Q And they added some of the charges later on; is
that.———

A Yeah. It was supposed to have been enhanced to

the murder.

Q Okay.
A Yeah.
Q Okay. So we had some armed robberies originally,

a murder or attempted murder, that kind of went with
both of them, and was there a criminal conspiracy in

there?
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A

Q

Yes, sir.

There was possession of a weapon during the

commission of a violent crime?

A

Q

A

Q

Yes, sir.
Was there an unlawful carrying of a pistol?
Yeah.

Okay. And criminal conspiracy charge; is that

right, too?

A

Q
A
Q
more

A

Yes, sir.

All right. That was 1it?

Yes, sir.

Did all these charges come from one incident or
than one incident?

Yeah, all of them except unlawful carrying. I

caught that charge and then they arrested me.

Q

A

help.

Okay. So that came as a result of your arrest?
Yes.

Who was your attorney on these charges?

Nathan Sheldon and James Morton.

Okay. How did you end up getting two attorneys?

I guess -—- I don't know, I guess Nathan needed

Ckay. So who was the first one?
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A Nathan.

Q Ckay. How did you -- how did Mr. Sheldon come to
represent you?

A Ch, I fired D’Agostino, I think that's his name.
Q You hired an attorney to represent you and then

you hired Mr. Sheldon; is that right?

A No, it was Court-appointed.

Q Okay. Mr. Sheldon was court appointed.

A Yes.

Q All right. How did Mr. Morton -- you said he was
next. How did he come into play? Mr. Sheldon --

A I had previously hired him for my bond hearing,
so he —- he's been there since day one.

0 Okay.

A Yeah.

Q How about Mr. Shiflett?

A He works with -- at the time he was working with

Jim Morton, yeah.

Q Okay. After you were arrested, about how long
was it from when you were arrested until you ended up
pleading gquilty?

A It was 15 months.

Q Okay. Four hundred and something days; is that
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right?
A Yes, sir.
Q During that time, what did you and your lawyers

talk about?

A t the beginning, I mean we -- at the beginning,
there really wasn't nothing to talk about because
wasn't nothing change at the time, and I wasn't -~ I
wasn't trying to plead guilty until like -- probably
like a year into my sentence.

0 Okay. Did you all have a chance to talk about
the discovery in your case?

A There really Wasn't nothing to talk about. It
was — the witness statements against me. There wasn't
no evidence but witness statements.

Q Okay. There were some witness statements --
there were some pictures that were introduced at your
pleadings. Did you all have a chance to talk about
those pictures?

A No, the pictures really wasn't relevant, I mean
it wasn't no big deal.

Q Pictures were of you and some of your co-
defendants together; is that right?

A Yes.
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Q All right. At some point, you made the decision

to plead guilty?

A Yes, sir.

Q Or to plead. What went into making that
decision?

A I -1 mean I was —- I wés ready to get it over

with, you know, and my lawyers was telling me how
serious the charges were and I didn't want to -- I
didn't want to risk it.

Q Okay. And so when you and your lawyers were
talking about pleading guilty, what -- what was that
process like? What were the -- the offers that were
made or —--—-

A Well, I got my first offer October 31st. I think
that's when it was. And it was like between 10 and 15
years if I cooperated, and I refused it then because I
was —-- you know, I was basically telling them -- you
know, it was my first time in trouble. You know, I
don't deserve that much time for my cooperation. You
know, and I thought about it, and my lawyers, we
talked about it some more. And I was -- you know, I
told him, I said, "The only way I'll plead guilty is

if I can get something non-violent to where I can be
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able to go up for parcle.”"™ It was -- he said they
sure I can get that, you know. I really -- they said
that I really deserve no time, you know, because of my
minimum participation in the crimes.

Q And I should have asked you that. So Judge
Nettles understands; there was never any allegations
that you were, you know, the person who actually
committed the murder or actually was the trigger man?
A It was my first cousin who got killed.

Q Okay. So the allegations against you were kind
of secondary to some of your --

A Yeah, it was basically like some -- like

accessory, you know.

Q Okay.

A Just being there.

Q Okay. So you rejected the first plea offer?
A Yeah.

Q What happened next? Did you get another one?

Did your lawyers do something -—-

A No, it was the same. They talked to the
solicitor and got the same offer back on the table,
but with what I told them I would take, that's when

the non-violent came into effect, and then that's
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where it was.
Q At some point we landed on ten years for strong-

armed robbery?

A Yeah.

Q And five years for several other charges; is that
right? |

A Yes.

Q Okay. Did you and any of your lawyers have a

chance to talk about the weapons charge in the case?
A Yeah. Because at the time I was -- I was -- I
was, you know, and the day of the crime I was in
possession of a gun, but it wasn't that long and it
was in the glove department;

And the day I was arrested, the firearm was
recovered and I was charged with unlawful carrying of
the same firearm. And basically, you know, and they
was saying, you know, when we was talking about the
plea, Mr. Thompson kept saying he wanted to charge me
with that charge to plead guilty to it. But -- and I
was telling them, and they were also saying that
that's -- it wouldn't be right if -- because I wasn't
in possession of no firearm.

Q Okay. So you're talking about with your -- are
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you talking about the unlawful carrying?

A Yeah, I -- yeah.

Q You're talking about the possession of a weapon
in the commission of a violent crime?

A Yeah, yeah, yeah. I -- yeah. I wasn't -- I
wasn't in possession of no firearm that night of the
crime. That's why they wouldn't --

Q The night of the murder and armed robbery?

A Yeah, yeah. And at the time, I was a recent gun
owner, you know.

Q Okay.

A But they were saying that it wouldn't go right if
~~ because I pleaded guilty to it because I wasn't in
possession of no firearm. You know, for anything, it
would be unlawful carrying.

Q Okay. Did you and any of your lawyers talk about
-- talk about how much time you would do with the
unlawful carrying of a pistol versus the other one?

A Yeah, see, when my lawyer gave me a paper showing
my earliest parole date aﬁd my release date, and at
the time it was time served for the attempted murder,
and it was -- he had the -- he had the gun charge on

there and -- and at the time, I was -- I was telling
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my lawyer that couldn't be right because with the ten
years non-violent, I was supposed to be on parole
earlier, you know, and he was saying -- and when I
checked the paper, it was showing the wrong gun
charge. I was reading five years before I go up for
parole, and that's when he was saying he was going to
change it, because that's not supposed to be there.
Q Okay.

MR. WALLER: Beg the Court's indulgence, please?
BY MR. WALLER:
Q Mr. McClee, I'm going to show you something
that's been marked as Applicant's Exhibit 1 for ID
purposes only at this time and ask you if you
recognize that?

(Applicant's Exhibit 1 marked for ID only.)
BY THE WITNESS:
A Yes, this is the paper my lawyer gave me.
Q Okay. That was -- you all talked about how much
time you would have to do. He had something from SCDC
calculating your sentence?
A Yes, sir.
Q When you all talked, I believe your testimony was

that the paper that he gave you showed a different gun
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charge than you thought you were pleading to?

A Yes, sir.

Q Okay. The paper that he gave you, and correct me
if I'm wrong, shows a calculation based on the
possession of a weapon during the commission of a
violent crime charge? |

A Correct, yes, sir.

Q Okay. What happened at that meeting that led you
to think that that charge was incorrect?

A Because at the time I knew what -- I pretty much
had the statutes on all my charges, so when I seen
parole at the end of the day, I knew, and I looked
down at the charges because it -- I knew then that
that was the charge that was making my parole bigger
than what it would originally be if it was Jjust the 10
non-violent.

Q Okay. Who were you -- who did you talk about
that with? Was it all three of your lawyers or one

specific one?

A No, it was Nathan.
Q Nathan Sheldon?
A Yes, sir.

Q Okay. What did he tell you at that meeting that
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made you think that the charge should have been

different?
A He would change it to unlawful carrying.
Q He told you it was going to be changed to

unlawful carrying?
A Yes, sir.
Q :Okay. And when you -- you ultimately ended up
going to court and pled guilty to the possession of a
weapon during the commission of a violent crime?
A Yes, sir.
Q Okay. You signed a plea agreement listing the
possession of a weapon during the commission of a
violent crime charge; do you recall that?
A Yeah, I -- yes, I did.
Q Okay. Why did you sign those if‘you thought that
that was the charge?
A Because at the time -- at the time I was —-- I was
taking my attorney's advice and I trusted my attorney.
We had built a relationship so whatever he said, you
know, I pretty much went with because I trusted him.
But --

THE COURT: That was a signed plea agreement?

MR. WALLERS: It is, Your Honor.
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BY THE WITNESS;

A Yeah, and I pretty much trusted him. And I knew
they wouldn’t - you know.

Q Did you get a chance to read the entire plea
agreement before you signed it?

A No, sir.

Q Were you ——- you testified earlier you had never
been in trouble before?

A No, sir.

Q When you were actually pleading -- you were in
front of the judge pleading guilty, were you péying
close aftention?

A Yeah, but I pretty much -- it was hard for me to
understand what was going on. I was told, you know,
just say yes to everything, and so the judge can
accept the plea. That's pretty much what I did.

Q Okay. So our contention here today is that the

weapons charge that you pled to was just the incorrect

one. It was supposed to be the unlawful carrying of a
weapon?
A Yeah. And the attempted murder, I'm doing --

I've already served four years on that charge, and it

was supposed to have been time served.
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Q Okay. That was the other part of it is that you
were supposed to get credit for what you had, 434
days; is that right?
A Yes, sir.
Q But you ended up getting five years for that; is
that right?
A Yes, sir. And I have served four years on it.
Q Okay. And you're asking the judge to basically
enforce what you understood you were pleading to,
that's a weapons charge, the unlawful carrying of a
pistol as well as time served for the attempted
murder; is that right?
A Yes, sir.
0 Mr. McClee, I don't have any further questibns
for you. 1Is there anything you think I have left out
or that Judge Nettles needs to be aware of any of your
three attorneys' representation of you?
A No, sir.

MR. WALLER: Please answer any questions Ms.
Gregory has.

THE COURT: Ms. Gregory, you're recognized for
cross—examination. |

MS. GREGORY: Thank you, Your Honor.
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E O

CROSS-EXAMINATION

BY MS. GREGORY:

Q Good morning, Mr. McClee.

A Good morning.

Q So you had three attorneys, right?

A Yes, ma'am.

Q But Nathan Sheldon was your main attorney?
A Yes, ma'am.

Q And so you didn't retain all of them, you
retained -- or was it all court-appointed?

A No, I -- it was all court-appointed.

Q Court-appointed?

A Yes, ma'am.

Q And I'm going to --

MS. GREGORY: May T approach; Your Honor?

THE COURT: Yes.
BY MS. GREGORY:
Q I'm going to draw your attention to page 5 of the
plea transcript. I've highlighted -- if you could
just review the highlighted portion, and that goes to
the next page.

A Well, should I read it?
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Q You can just read it to yourself.

A All right.

Q And refresh your memory.

THE COURT: This is the plea transcript you're
referring to?

MS. GREGORY: Yes, Your Honor, page 5. And it's
starting at the bottom, Your Honor. I didn't look at
the line, but it's the State speaking.

THE COURT: Very good.

BY MS. GREGORY:
Q Now, do you remember that occurring during your
plea hearing? That was at the very beginning of your

plea hearing.

A I think so. Now it's been a long time ago, but
I —_———
Q That's why I had you read it. But at the

beginning, the State specifically said what they were
going to -—- what you were going to be pursuing in your
plea agreement, right? That's what that was?

A Yeah.

Q And they said possession of a firearm charge, not
the unlawful carry charge. They actually specifically

stated they would be dismissing that one.
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Do you recall that at all?
A Yeah, I recall, but ---
Q Okay. And do you recall signing the plea waiver
form as well?
MS. GREGCRY: May I approach, Your Honor?
BY MS. GREGORY:
Q Do you recognize this form?
MS. GREGORY: It's part of your packet, Your
Honor.

BY THE WITNESS:

A Yes, ma'am, I do.

Q Okay. And do you recall, are these your
initials?

A Yes.

Q Okay. And this one says, "Possession of a weapon

during the commission of a violent crime"; is that

correct?

A Yes.

Q Are those your initials?

A Yes, mafam.

Q Okay. Who went over those with you; do you
remember?

A I can't remember.
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Q Okay. 1Is that your signature at the back?

A Yes, ma'am.

Q And do you know who this is? John Shiflett?

A Yes, ma'am.

0 Who is that?

A He was my attorney at the time.

Q He was one of your attorneys?

A Yes, ma'am.

Q Okay. And that plea waiver form went over your

rights, and it indicated what you were going to be
pleading to; is that correct?

A Yes, but I did what I was told. Like I say, I
trusted my attorneys and -- you know, everything --
and everything was a rushed process. When I agreed to

take the plea, you know, everything was rushed.

Q Okay. But you recall signing that and ---
A Yes, ma'am.
Q ——-— possession of a weapon during a violent

crime, not unlawful carry?

A Yes, ma'am, I do.

Q And do you recall the Court going over each of
your charges with you during the plea hearing?

A Yes, but I did what I was told.
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Q Okay. You recall telling the judge you wanted to
plead guilty even after he told you what the potential
sentence was for possession of a weapon during the
commission of a violent crime?

MS. GREGORY: Your Honor, that's on page 8 and 9
of the plea transcript.
BY MS. GREGORY:
Q Even after he told you what the potential
sentence is, you said you wanted to plead guilty to
possession of a weapon during the commission of a

violent crime?

A Yes, I did due to my lawyer telling me if I -- if
I —— if I opposed anything, my plea won't get
accepted.

Q Okay. Do you recall telling the Jjudge you were

satisfied with your attorneys?

A Yes, I was.

Q Do you recall telling the judge no one promised
or threatened you in order for you to plead guilty?
A I did as T was told to say it.

Q Okay. Do you recall agreeing with the facts
decided by the State, the facts of your case?

A No.
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Q You don't recall that?

MS. GREGORY: May I approach, Your Honor?

THE COURT: Yes.

MS. GREGORY: 1It's on page 19, Your Honor.
BY MS. GREGORY:
Q These are the facts. I don't know if you want to
read those. But this is your response highlighted.
A I mean, yeah, I probably agreed to it, but I had
to do what I had to do to get my pleé accepted.

MR. WALLER: Judge, if there's sections of the
transcript, we stipulate the transcript is accurate.

THE COURT: Very good.
BY MS. GREGORY:
Q Do you recall telling the Judge that you are
entering your plea freely and voluntarily?
A Yes, I recall all that.
Q And at the very end of the plea, do you recall
Mr. Shiflett telling the Court that they had not met
-- they had met with you on numerous occasions
throughout the course of their representation and
believe you fully understood the agreement and
consequences of your plea?

THE COURT: That's on page 20, Your Honor.
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BY THE WITNESS:

A Yes, I agreed to all that.

Q So why didn't you tell the Court that you were
pleading to a charge that you didn't agree with?

A Because at the time, now, I'm facing murder, I'm
facing life plus I didn't know how many years the
other charge carry. I had to go with whatever my
lawyer was telling me to do, but I opposed to it, you
know, from what they was telling me, I won't be able
to get the deal, so I had to say what they was telling
me to say to get it.

Q But you're saying that the deal didn't include
the charge that you said you should have had; is that
correct?

A No, no, it didn't, but I kept being told that it

would be fixed.

Q It would be fixed. Okay.

A Yeah.

Q Do you recall signing your sentencing sheet?
A Yeah.

0 You had signed a sentencing sheet for the

possession of a weapon during commission of a violent

crime; 1is that correct?
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A Yeah.
Q But you never told the judge ---
A But at the time, when I did, the day I got

sentenced, when I was signing the sentencing sheets, I
was asking about the time served for the attempted
murder, and he said, "Look at the bottom," and at the
bottom of my sentencing sheet it states 443 days. So
that's -- that's the only reason why I didn't rebut it
then because at the time, -- it's my first time coming
through the court system. They're telling me to look
at the 443 days, that is my time served for attempted
murder, okay, cool. And for the possession of a
firearm charge, you know, they kept saying they're
going to get it fixed, they're going to get it fixed,
because I was asking why they're still there. But

they're saying they're going to fix it.

0 Who was telling you that they were going to fix
it?

A My lawyers.

Q All three of them?

A Nathan, yeah.

Q Nathan? Did Mr. Morton or Mr. Shiflett say that

to you as well?
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A I can't remember.
Q Okay. And is your biggest complaint that your
earliest parole eligibility date is not the same?.
A It's not.
Q That your earliest parole eligibility date; is
that what you're worried about? Is that the date that
you're worried about?
A No, I'm worried -- I'm not —- I'm not
understanding what you mean.
Q I'll show you the calculation.

MS. GREGCRY: May I approach, Your Honor?

THE COURT: Yes.
BY MS. GREGORY:
Q The calculator here that your attorney had, he
was discussing earliest possible parole eligibility.

Is that the date that you're concerned about?

A Yes.
Q Okay. I went on the SCDC website and printed
out ---

MS. GREGORY: May I approach, Your Honor?
THE COURT: Yes.

BY MS. GREGORY:

Q -—— your profile. According to SCDC, your
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earliest projected parole eligibility date is

1/11/2021.
A Right.
Q The calculator says it's 1/12/2021. So you're

actually a day early. "So is this calculation wrong?
A No, I'm not saying it's wrong, but it's -- that's
not what I was expecting. I --
Q What were you expecting?
A I was expecting, you know, with taking a ten-year
non-violent plea, I was supposed to be -- after I
served a third of the sentence, I was supposed to be
eligible every yeér. So I didn’'t expect either one of
those dates.
Q Ckay. But do you agree with me that“this date,
your earliest possible parole eligibility date, ---
MR. WALLER: Judge, I'm going to object. I'm not
sure exactly what -- 1f you can show what you're
looking at.
MS. GREGORY: The printout from SCDC.
BY MS. GREGORY:
Q Is the date -- your date is earlier on your SCDC
profile; is that correct?

A Yeah.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

ARQUIVIUS MCCLEE v. STATE OF SOUTH CAROLINA - 00334

0 Okay.

MS. GREGORY: No further questions, Your Honor.

THE COURT: Any redirect?
MR. WALLER: Just very briefly.
* Kk )
REDIRECT EXAMINATION

BY MR. WALLER:

Q Mr. McClee, you were shown a copy of the waiver

-- the plea waiver form that you signed; is that
right?
A Yes, sir.

MR. WALLER: Your Honor, may I approach the
witness?

THE COURT: Yes.
BY MR. WALLER:
Q Looking at the plea waiver form, is the

possession of a weapon during the commission of a

violent crime -- is that marked as a no parole
offense?

A No, sir.

Q Do you understand now that it is a no parole
offense?

A Yeah.
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Q Okay.

MR. WALLER: Nothing further, Your Honor.

THE COURT: You may step down. Anything further
from the applicant?

MR. WALLER: Nothing further from the applicant.

THE COURT: Yes, ma'am, you're recognized.

MS. GREGORY: Thank you, Your Honor. The State
would call Nathan Sheldon.

THE COURT: Mr. Sheldon, please come forward.

(Swearing in of witness)

THE COURT: Have a seat in the witness chair.
Pull up real close to that microphone, speak loudly,
clearly and slowly. We want to hear everything that
you have to say, and let's start with your full name,
Mr. Sheldon.

WITNESS: Nathan James Sheldon.

THE COURT: Spell that last name.

WITNESS: S-H-E-L-D as in dog, O-N.

***.
NATHAN SHELDON
called as a witness by and on behalf of
the Defendant to testify, being first duly

sworn was examined and testified as follows:
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DIRECT EXAMINATION

BY MS. GREGORY:

Q Good morning, Mr. Sheldon.

A Good morning.

Q How long have you been practicing law?

A About -- a little over 13 years.

Q And how much of that has been criminal law?

A I'm -- the entire 13 years, but I guess in my own

practice, probably about 40 or 50 percent.

Q Okay. BAnd Mr. McClee testified earlier that you
were retained -- or appointed in this case?
A That's correct. Dan D'Agostino originally

represented him. I think Dan represented him for
about two months, and then after that, the judge
relieved Mr. D'Agostino and then appointed me to the
case, probably in, I think, about March of 2016.
Q And you had co-counsel in this case. How did
that come about?
A I can't remember exactly, I know that -- so Jim
Morton had represented Mr. McClee for the purposes of
bond, 1like he testified to.

So Dan D'Agostino is appointed to represent Mr.

McClee. His family hires Morton and Gettys for the
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purpéses of bond only. And so he has two —- kind of
two attorneys at that time.

Then Mr. D'Agostino gets relieved. I know that
Mr. Morton's familiar with the case. I can't remember
if it was before the direct indictment for murder or
after, but this case got extreme -- the facts of this
case were extremely complex.

Q What were the facts?

A Essentially there's a crack house, there's two
gangs. One, Your Honor, -- and these are the facts
according to the State. i'm not saying -- there's two
gangs. One in Rock Hill and one in Charlotte. The
Charlotte gang sells —-- steals credit cards and sells
them. A very profitable business for this Charlotte
gang. The Rock Hill gang essentially lures them into
this trap house in Rock Hiil for the purposes of
negotiating a deal for stolen credit cards.

Sort of -- I mean for lack of a better word, all
hell breaks loose at this trap house, right? So
initially the first guy goes in,rwe'll call him Victim
1, I guess, goes in and according to the State,
according to the surviving -- to the surviving

Charlotte gang members, the -- he's immediately sort
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of bound and gagged and tied up in a back room, right?
So then the Rock Hill gang kind of lure in. Gang
member number 2, gang member number 2 comes in and
they have a -- like an M-16 or something that's -- and
they're about to kill gang member number 2.

Gang member number 1 is still tied up in the back
room. Well, the gun jams. And so gang member number
2 then sort of on his way out running behind him
shoots. The bullet from that gun ricochet's off of
the M-16 and goes straight through what ends up being
victim's head. It kills him instantly. Runs out into
the street, guy that's tied up in the back room gets
super strength, you know, rips the duct tape off,
jumps out the window, and then so they're shooting at
gang member number 2 in the street.

Gang member number one takes off and then -- and
essentially the leader of the Rock Hill gang is the
one that ends up dead on the ground. So it was a real
complex sort of transferred intent, felony murder,
hand of one hand of all case against Mr. McClee who is
accused of doing nothing else but being the lookout
guy outside.

I think there was -- he ended up giving a very
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detailed statement to Law Enforcement to end his part
of his plea to wfap up the case against the Charlotte
guys. But uitimately that's why he wasn't originally
charged with murder because essentially the victim is,
I believe, his cousin,'but a really good friend of his
who ends up down on the ground, and so it's a very
convoluted, complicated -- and South Carolina really
hasn't addressed whether he could he even be charged
with murder at all giveﬁ that it was essentially the
opposing gang that shot him.

You know, they were going under the theory that -
- that he could even though it was his friend
essentially down on the ground and nobody he was with

shot him. So —--—-

Q Right. He was part of the Rock Hill --—-

A That's right. That's right.

0 And did you ask him what his version of the facts
were?

A Initially, I got several different versions.

First, he wasn't there, then he was there but he was
just selling marijuana. And we brought in a private
investigator in this case, Pete Skidmore. We brought

in Johnny Hartley who is an FBI -- former FBI lie
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detector guy that gave him a lie detector, because we
would get more and more essentially closer to the
truth the further along we got.

Finally, we had a version of the truth that we
thought we could take to the State and make some
headway with, and ultimately we brought in our
polygrapher, that didn't work, so that the truth kind
of evolved through the case. But yes, ultimately we
do get to a statement that he gives to Law Enforcement
that I believe to be probably pretty close to the
truth.

Q Okay. And how many times did you guys meet with
him during your investigation?

A Personally 13 to 15 for me, but I mean when
you've got three lawyers, plus I don’t know how many
times Dan met with him, plus sometimes the
investigator would go, none of us were there when the
polygrapher was there. I mean it was -- it was a lot.
It was a lot.

Q So you éll weren't together every time you met
with him?

A No.b No. And that -- which was very helpful.

Having three lawyers just made it easy. I was sort of
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in charge of -- sort of in charge of everything
leading the plea, but also the SCDC stuff, I've done a
lot of PCRs so I understand the way sentences work.
John Shiflett was really in charge of the law aspect
because this was extremely —-- it was new territory for
South Carolina, so we were looking at cases out of
North Carolina, Georgia, Illinois, to find out how
this murder charge could actually be brought and what
we could do to argue it.

And the jurisdictions are split. I mean they
really are. And then —-- and then Jimbo's just, you
know, valuable as -- just kind of did it all. So ---
Q Okay.

A -—— and related really well to Mr. McClee, too.
Q Okay. And how did the plea offer come about in

this case?

A Well, the prosecutor knew, I think, from the get-
go that essentially nobody in the house was -- was
sort of innocent. I mean I think about a five-year-

old in the street ends up dead, we're probably having
a much different conversation today at this hearing
than we are now. But I think it evolved relatively

the way Mr. McClee said, that it probably did come
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with a ten to 15 offer to the strong-arm or whatever
else they wanted to attest to. I don't really
remeﬁber. I know that his number was -- was five.
That's what ultimately I got the State to was five
years.

Q Okay. What were the terms of the plea offer that
you presented to him that he ultimately accepted?

A The strong-arm for ten. I knew that was non-
violent so he would be parole eligible. But
essentially the anchor charge in this whole thing like
we've heard is that possession of a weapon during the
commission of a violent crime, which is day for day.

I mean there's no question and there's no
question that that was explained to him, there's no
question from the SCDC calculator, and then you needed
a violent crime to attach to that, which would be the
attempted murders. There was definitely discussion
about that being a time served sentence for
Mr. McClee.

Mr. —-- Mr. Thompson just wouldn't do it. But by
sentencing him to five years on those charges at 85
percent, it was guaranteed that those were going to

max out prior to that five-year anchor of the
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possession of a weapon during the commission of a
violent crime. So everything was a throwaway charge
except the strong-armed robbery and the possession of
a weapon during a violent crime.
Q Okay.
A In other words, the two charges that he's pled to
are actually like essentially are triggering the time
that he's doing.
Q Okay. And you heard his testimony. Was there
ever a discussion that the unlawful carry was supposed
to be the firearm charge that was reduced?
A No. I mean we had -- we had to have a way to get
it to five, and that was the way that we did it. I do
want to address something. In'the calculator that he
was shown, while it does say time served in the
attempted murder, that's simply not because that's
what the State was offerind because they didn't, but
because the calculator for some reason attaches the
murderer statute to attempted murder.

So if you don't type in attempted murder as a
time-served sentence, you get something really wacky
that comes out. And that's why for the purposes of

this, which I knew that that would not be affecting
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that day for day, it didn't bother me to run that as a
time-served sentence. It didn't impact what the dates
were at all.
Q Okay. And did you explain that to him, why it
would appear on that calculator --—-
A I -- yeah, I'm assuming I did. I mean he
understood he was going to do five years.
@) Okay.
A I mean there was no question about that, that he
understood that. And I sent an email to all of the
defendant aftorneys and the prosecutor
contemporaneously with meeting him explaining all this
stuff to him.
Q Okay. And do you know what date -- was that
potentially March 21st of 20172
A Yeah, it would have been very close to his
sentencing. That's right.
0 Okay.

MS. GREGORY: Your Honor, may I approach?

THE COURT: Yes.
BY MS. GREGORY:
Q I've highlighted this. Can you tell me if that's

the email?
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A - That is the email. Yes.
Q And what does that email say?
A This was sent on March 21st, 2017, which I think

would have been the day before his sentencing hearing
-—- or his plea hearing. It says —-- and this was to
the investigators on the case, the Police officers,

paralegals, and also the prosecutor and both of the

defense attorneys. It said, "Thank you. I can't be
there, but Jim and/or John will be -- he being John
Shiflett or Jim Morton -- just so we are clear.

I had informed Mr. McClee he will be pleading to
common law robbery off of the AR indictment for a
negotiated plea," so he was originally indicted as the
armed robbery, but he pled to common law strong-armed,
for a negotiated ten, possession firearm, violent
crime for five -- excuse me, criminal conspiracy for
five, attempted murder times two for five each, all
concurrent. State dismisses murder, unlawful carry;
and kidnapping.”

Q And that's an accurate resitation of that email?
A Well, and then it goes on and states, "Mr. McClee
has been informed of his rights, the day for day

nature of the sentence, the most serious offenses,
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etcetera, I think that covers anything. If I'm
missing something, if necessary, credit for time
served tomorrow will be 435 days."

Q And does that accurately represent the email that
you sent?

A It does, and that -- and that would have been
sent almost immediately after leaving the jail talking
to him.

MS. GREGORY: Your Honor, this was previously
marked as State's Exhibit 1. We would ask that this
be introduced into evidence at this time.

THE COURT: That email was from who to who?

THE WITNESS: TIt's from me to all of the other
attorneys on the case and their paralegals and things
like that.

MS. GREGORY: And the solicitor.

MR. WALLER: No objection, Your Honor.

(Whereupon, State's Exhibit Number 1 is
introduced into evidence at this time.)

BY MS. GREGORY:
Q So this email indicates that it's possession of a
weapon during the commission of a violent crime?

A And a day for day offense.
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Q And day for day offense. And that's what you
discussed with Mr. McClee?

A Yeah. And some attorneys get confused on this.

I mean I've done a lot of PCR work, and there is one
specifically in this county where both the prosecutor,
the defense attorney, even the judge allowed for a
three-year sentence to that possession of a weapon
during the commission of a violent crime. And
unfortunately because the day for day nature, they had
to —— it really messed things up as to what they were
intending to do, and we were able to fix it. But that
was prior to this. I was extremely, extremely, clear
with everyone that this was a day for day offense
because I had seen that mistake happen before.

Q Ckay. And you were extremely clear with

Mr. McClee as well?

A Yes.
0 And he understood those discussions?
A Yes. And I was -- I mean he said he did -- his

number was five. If I could get this to five, he
would take it. And the prosecutor didn't want him to
be parole eligible before five, and so that offense

actually is the crux of the agreement.
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That got everybody where they said they were —-
they were able to meet. I mean there's a dead body on
the ground. He's charged with murder. He said if you
get me five, then I'll take five. And that's what we
did.

Q Okay. Mr. McClee testified that you indicated
that you were going to be fixing something after his
plea. Was there anything to fix?

A No. I wasn't at the plea hearing, so I mean the
discussion he had with John Shiflett -- I'm not sure.
At the sentencing, no, no -- I mean no, I had no
recollection of that whatsoever. And that -- I mean
that just wouldn't make any sense. I mean if he
didn't want to take it, he just wouldn't take it. We
were gearing up for trial in this case up until I mean
the eve of this plea.

I mean it was a deferred plea in sentencing
because there are these co-defendants that haven't
agreed to plea yet, and so that's why you see it's
eight days away because they wanted to lock in his
testimony, let all the other dominoes fall, and then
once everybody else had pled, he gets the benefit of

what he agreed to.
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Q Okay. And was it his decision to plead guilty?

A Yeah, I mean and I agree thaf it was tough to get
him there and that we were probably pretty forceful in
that, you know, this is a very serious thing, and we
got five, and we're messing around with -- I don't
personally think he should have been charged with
murder. I mean if it were up to me, he wouldn't have.
And I don't know that that would have stuck. But even
still, there were a ton of other charges that could
have waxed him with some serious time in this case,
and it just didn't make a lot of sense for him to go
forward at trial. I mean --

Q Would you have taken it to trial if that's what
he wanted to do?

A Yeah, of course. I mean I think Jim Morton to
this day probably still would like to go try it, but
-— but it just didn't -- it didn't make sense. I mean
it didn't make sense. If they were offering 30 years,
then we would have had a trial, but at five years with
what he was charged with, no guarantee that that
murder was going away, and like -- especially after we
hear that -- you know, the final version 