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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

James Bennett Schwiers, 

                                     Plaintiff, 

vs. 

Gene Baxley Schwiers, 

                                  Defendant. 

IN THE COURT OF COMMON PLEAS 

THIRTEENTH JUDICIAL CIRCUIT 

 

CASE NO.:  2019-CP-23-00049 

 

 

ORDER  

 

 

 This matter comes before the Court upon Plaintiff’s Motion to Compel Reference in a 

foreclosure action.  The motion was heard on November 18, 2019.  James Cassidy was present and 

appeared on behalf of the Plaintiff.  Burl Williams was present and appeared on behalf of the 

Defendant.  After hearing both arguments and carefully reviewing the relevant law, I find that the 

matter should be referred to the Master in Equity per the Supreme Court ruling in Carolina First 

Bank v. BADD, LLC 414 S. C. 289, 778 S.E. 2d 106 (2015) and Wachovia Bank, Nat. Ass'n v. 

Blackburn, 407 S.C 321, 328, 755 S.E. 2d. 437 (2014).  I find that the counterclaims asserted by 

the Defendant are legal but permissive in that Defendant alleges breach of a 2006 agreement as 

opposed to the underlying 2005 Note and Mortgage. The remaining Counterclaims stem from 

Plaintiff’s alleged conduct after 2006. Thus, the Defendant has no right to a jury trial on these 

permissive counterclaims. I make no finding as to whether the counterclaims violate the Statute of 

Frauds or are otherwise justiciable.  

Therefore, for the reasons stated above,  

IT IS ORDERED that the above-entitled action be and the same is hereby referred to the 

Honorable Charles B. Simmons, Jr., as Master-in-Equity for Greenville County, pursuant to Rule 
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2 
 

53 of the South Carolina Rules of Civil Procedure, for the purpose of conducting a full hearing on 

this matter and entering a final judgment thereon, as well as conducting hearings or entering orders 

after final judgment, with any appeal being directly to the Supreme Court.   

IT IS FURTHER ORDERED that, in the event the Master-in-Equity should find that a 

judicial sale of the subject real property is warranted, the Master-in-Equity, pursuant to Section l5-

39-680 of the Code of Laws of South Carolina, l976, as amended, may designate that said sale be 

conducted on the regular day of judicial sales or at such other time as the Master-in-Equity may 

deem just and proper. 

IT IS SO ORDERED. 

 

 

 

(JUDGE’S SIGNATURE PAGE TO FOLLOW) 
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STATE OF SOUTH CAROLINA  )            IN THE COURT OF COMMON PLEAS 

      ) 

COUNTY OF GREENVILLE  )     THIRTEENTH JUDICIAL CIRCUIT 

      ) 

      ) 

      ) 

James B. Schwiers,    )             ORDER DENYING DEFENDANT'S 

      )                          MOTION TO ALTER 

   Plaintiff,  )                       THE COURT'S RULING  

       )                                      

  vs.    )                      

      ) 

Gene B. Schwiers,    ) 

      ) 

   Defendant.  )                     C. A. No.: 2019-CP-23-00049 

                                                                        )                             

 

 

 This matter comes before the Court pursuant to the Defendant's Motion to Alter the Court's 

Ruling.  The Defendant's Motion, dated December 9, 2019, was made pursuant to Rule 59(e) of 

the South Carolina Rules of Civil Procedure.  After having had the opportunity to carefully review 

the Defendant's Motion, this Court elects to respectfully deny the same. 

 AND IT IS SO ORDERED. 

             

                                                                      ____________________________________ 

       ROBIN B. STILWELL 

  

 

December _____, 2019 

Greenville, South Carolina 
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STATE OF SOUTH CAROLINA 

 

COUNTY OF GREENVILLE 

 

James Bennett Schwiers, 

 

Plaintiff,   

 

vs. 

 

Gene Baxley Schwiers, 

 

Defendant. 

__________________________________ 

) 

) 

) 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

IN THE COURT OF COMMON PLEAS  

 

 

 

 

 

SUMMONS FOR RELIEF 

 

You are hereby summoned and required to answer the Complaint in this action, a copy of 

which is herewith served upon you, and to serve a copy of your answer to the said Complaint on 

the subscribers at Post Office Box 10529, Greenville, S.C. 29603, within thirty (30) days after 

the service hereof, except as to the United States of America (if a named party), which shall have 

sixty (60) days after service hereof, exclusive of the day of such service, and if you fail to answer 

the Complaint, appear, or defend within the time aforesaid, judgment by default will be rendered 

against you for the relief demanded in the Complaint. 

 

 /s/James H. Cassidy____________________ 

James H. Cassidy, ID No. 1160 

jcassidy@roecassidy.com 

Roe Cassidy Coates & Price, P.A. 

Attorneys for Plaintiff 

Post Office Box 10529 

Greenville, SC 29603 

(864) 349-2600 

Greenville, South Carolina 

Date: January 3, 2019 
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STATE OF SOUTH CAROLINA 

 

COUNTY OF GREENVILLE 

 

James Bennett Schwiers, 

 

Plaintiff,   

 

vs. 

 

Gene Baxley Schwiers, 

 

Defendant. 

__________________________________ 

) 

) 

) 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

IN THE COURT OF COMMON PLEAS  

 

 

 

FORECLOSURE COMPLAINT 

(Deficiency Requested) 

Non-Jury Proceeding 

Non-Eligible Under HMP 

Foreclosure Intervention Inapplicable 

 

The Plaintiff, James Bennett Schwiers (hereinafter “Plaintiff”), complaining of the above-

named Defendants would respectfully show unto the Court that: 

 1. Plaintiff is a citizen and resident of the County of Greenville, State of South 

Carolina.   

 2. This is an action to foreclose a mortgage covering real estate situated in the 

County of Greenville, State of South Carolina. 

 3.  Upon information and belief, the Defendant, Gene Baxley Schwiers (hereinafter 

“Debtor”), is a citizen and resident of the County of Greenville, State of South Carolina.   

 4. This Court therefore has jurisdiction over the parties and subject matter hereto. 

5. The Loans, Notes, and Mortgages which are the subject of this foreclosure action 

are not owned or guaranteed by Fannie Mae or Freddie Mac and are not owned, guaranteed, or 

managed by a servicer who has signed an agreement to participate in the Home Affordable 

Modification Program, and therefore are not subject to modification under the Homeowner 

Affordability and Stability Plan, the Home Affordable Modification Program, and/or the United 

States Treasury Supplemental Directive 09-01 (collectively referred to hereafter as “HMP”).   
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 2 

6. On May 2, 2011, the Honorable Jean Hoefer Toal, Chief Justice of the South 

Carolina Supreme Court, in the matter identified as Re: Mortgage Foreclosure Actions, issued an 

Administrative Order (S.C. Supreme Court Order No. 2011-05-02-01).  The property which 

stands as collateral for the loans, notes and mortgages giving rise to this foreclosure action are 

not “owner-occupied” as defined in the said Order, and therefore are not subject to any stay or 

right of modification under S.C. Supreme Court Order No. 2011-05-02-01. 

7.  Plaintiff is entitled to proceed with this foreclosure action. 

9. For value received, Debtor, executed and delivered a promissory note to Plaintiff 

dated November 10, 2005, (hereinafter “Note”) containing a promise to pay the principal sum of 

Five Hundred Twenty-six Thousand Three Hundred Twenty-two and 89/100 Dollars 

($526,322.89), together with interest thereon upon such terms as are contained in said Note, with 

interest thereon upon such terms as are contained in said Note, a copy of which is attached 

hereto, marked “Exhibit A,” and incorporated herein by reference, the same as if fully set forth 

in this Complaint. 

 10. In order to secure the payment of the Note, and all renewals, extensions, 

substitutions, and/or modifications thereof, and/or any future advances Debtor executed and 

delivered to Plaintiff a mortgage of even date and identical amount (hereinafter “Mortgage”), 

whereby there was conveyed unto Bank by way of said Mortgage the property described as 

follows: 

ALL that certain piece, parcel or lot of land, lying and being in the State of South 

Carolina, County of Greenville, being known and designated as Lot 14 on a plat 

of Stonebrook Farms, Phase 1 dated January 7, 1997, recorded in the ROD Office 

for Greenville County in Plat Book 34-V at Page 72 as more specifically shown 

on a survey prepared for William B. Anton and Teresa P. Anton prepared by Site 

Design, Inc. dated August 14, 1998 and recorded in the ROD Office for 

Greenville County in Plat Book 38-O at Page 13.  Reference is hereby made to the 
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 3 

most recent survey for a more complete and accurate metes and bounds 

description thereof. 

 

This being the same property conveyed to Gene Baxley Schwiers herein by deed 

from William B. Anton, Trustee Under the Anton Living Trust Dated 2/4/98 and 

Teresa P. Anton, Trustee Under the Anton Living Trust Dated 2/4/98 recorded on 

November 11, 2005, in the Office of the Register of Deeds for Greenville County 

in Deed Book 2175 at Page 551. 

 

TMS No.: 0530.17-01-014.00 

 

Property Address: 4 East Cleveland Bay Court, Greenville, SC 29615. 

 

 11. Said Mortgage was recorded in Mortgage Book 4468 at Page 304 on November 

11, 2005, in the Office of the Register of Deeds for Greenville County.  A copy of the 

aforementioned Mortgage is attached hereto, marked “Exhibit B,” and incorporated herein by 

reference, the same as if fully set forth in this Complaint. 

 12. The terms of said Note, and the Mortgage securing same, provided, among other 

things, that on failure to pay any installment of either principal or interest, or any portion thereof, 

when due or on failure to comply with any of the conditions and requirements in said documents, 

then the whole principal sum and accrued interest shall, at the option of the legal holder thereof, 

become immediately due and payable and collectable by foreclosure.   

13. The maker of said documents further agreed to pay attorney's fees in an amount 

not more than 15% of the amount owing in the event said Note should be collected or foreclosed 

by an attorney. 

14. The subject mortgage loan account is presently in arrears and Plaintiff, under the 

terms of the subject Note and Mortgage, has and hereby does declare the entire outstanding 

indebtedness to be immediately due and payable. 

 15. Plaintiff is the owner and holder of said Note and Mortgage. 

16. Debtor is the record owner of the subject real and personal property. 
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 4 

17. Plaintiff’s Mortgage constitutes a first lien upon the subject real and personal 

property. 

18. The subject loan account is in default under the terms of the Note, Mortgage, and 

for non-payment.  Plaintiff, under the terms of the subject Note and Mortgage, has and hereby 

does declare the entire outstanding indebtedness to be immediately due and payable.  There is 

now due and owing on said Note and Mortgage the sum of Seven Hundred Ninety-one Thousand 

Six Hundred Forty-four and 14/100 Dollars ($791,644.14) with interest from December 7, 2018, 

at the rate set forth in the subject Note, together with all costs and expenses of this action and 

attorney’s fees, said Note and Mortgage having been placed in the hands of Roe Cassidy Coates 

& Price, P.A. for collection/foreclosure. 

19. Plaintiff alleges that it is entitled to have its Mortgage foreclosed, the premises 

sold, any equity of redemption barred, and the proceeds applied toward the payment of its debts. 

20. Plaintiff is seeking a deficiency judgment against Defendant, Gene Baxley 

Schwiers, for any deficiency owing after application of the proceeds from the sale of the 

mortgaged premises and does hereby ask for a personal or deficiency judgment in the event that 

the proceeds of sale or value of the property acquired by Plaintiff at sale are not adequate to 

satisfy the indebtedness due Plaintiff under the terms of the subject Note and Mortgage. 

21. THE NOTICE REQUIRED BY THE FAIR DEBT COLLECTION PRACTICES 

ACT, IF APPLICABLE, IS ATTACHED HERETO AS “EXHIBIT C” AND 

INCORPORATED HEREIN BY REFERENCE. 

 22. This Summons and Complaint is an attempt to collect the debt and any 

information obtained will be used for that purpose. 

 WHEREFORE, Plaintiff prays: 
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 5 

 (1) That Plaintiff’s Mortgage be declared a lien on the subject property; 

(2) That it have judgment against the mortgaged premises for the sum of Seven 

Hundred Ninety-one Thousand Six Hundred Forty-four and 14/100 Dollars ($791,644.14) with 

interest from December 7, 2018 at the rate set forth in the subject Note; together with attorney’s 

fees, necessary payment of taxes, insurance, and/or advancements; and for the cost of this action; 

(3) That the mortgaged premises and collateral be sold, any equity of redemption 

barred, and that Plaintiff be granted a deficiency judgment against Defendant, Gene Baxley 

Schwiers, for any deficiency remaining after the application of the proceeds of sale to the amount 

of judgment; and  

(4) For such other and further relief as the Court deems just and proper. 

 /s/James H. Cassidy____________________ 

James H. Cassidy, ID No. 1160 

jcassidy@roecassidy.com 

Roe Cassidy Coates & Price, P.A. 

Attorneys for Plaintiff 

Post Office Box 10529 

Greenville, SC 29603 

(864) 349-2600 

Greenville, South Carolina 

Date: January 3, 2019 
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Certificate of Counsel 
 ____________________ 
 

The undersigned hereby certifies that the Record on Appeal contains all material 
proposed to be included by any of the parties and not any other material. 
 
 
September 30, 2019         
 
 s/Burl F. Williams 
  Burl F. Williams, SC Bar No. 77901 

201 Riverplace, Suite 500 
Greenville, SC 29601 
T: 864-546-5035 
burl@burlwilliams.com 
 
Attorney for Appellant  
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