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Appellant Redemption (“Redemption”) would respond as follows to the Motion to Dismiss 

filed by Respondent The Relentless Church (“Relentless”). 

I. SUMMARY OF POSITION 

Relentless seeks to dismiss Redemption’s appeal of the lower court’s denial of its Motion 

to Compel Arbitration using two theories. The first is that a late filing of proof of service with the 

lower court bars the appeal. No law exists in support of that position. Second, Relentless contends 

this Court has no jurisdiction because (a) interlocutory rulings are unappealable, and (b) the 

arbitration agreement itself is unenforceable. The former position is contrary to established South 

Carolina law, while the latter is an effort to argue the substance of the dispositive appellate issue 

using an argument Relentless failed to raise in the lower court. 

II. PROCEDURAL BACKGROUND1 

The litigation between Redemption and Relentless, both religious nonprofit corporations,  

involves a dispute regarding occupancy rights to real estate owned by Redemption located at 635 

Haywood Road, Greenville, South Carolina and 80 Byrdland Drive, Greenville, South Carolina 

(collectively the “Properties”). In January 2020, after many months of failed negotiation attempts 

between the parties to resolve their respective rights to the Properties, Redemption filed a claim in 

equity, seeking to eject Relentless from the Properties. (See Relentless App. 17-24.) In February 

2020, Relentless filed its first responsive pleading alleging in part that Redemption breached 

proposed leases for the Properties that were part of a larger proposed Asset Transfer Agreement. 

Thereafter, on March 26, 2020, Relentless  amended its responsive pleading and, for the first time,  

alleged the Asset Transfer Agreement had been validly entered into, and sought the court’s order 

 
1 Redemption incorporates by reference the Appendix filed with this Court by Relentless concurrently with 

its Motion to Dismiss, which will be cited as “Relentless App. ___”. Documents relevant to this Return not 

referenced in the Relentless Appendix are included in the concurrently filed Redemption Appendix, which 

is cited as “Redemption App.__”. 
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requiring Redemption to transfer all of the real and personal property referenced in the Asset 

Transfer Agreement to Relentless. (See Relentless App. 25-56.) That pleading made no mention 

of Relentless’s ongoing inability or unwillingness to provide the consideration required by the 

Asset Transfer Agreement to purchase the Properties. The Asset Transfer Agreement contained an 

arbitration agreement. (See Relentless App. 88 ¶ 12.12.) On May 8, 2020, Redemption timely filed 

its reply to Relentless’s amended pleading, along with a Motion to Compel Arbitration. (See 

Relentless App. 153-173.) 

The appeal filed by Redemption arises out of the Circuit Court’s denial of Redemption’s 

Motion to Compel Arbitration, which initially occurred on July 13, 2020. (See Relentless App. 1-

6.) Redemption filed a Motion to Alter or Amend, which was denied on July 24, 2020. (See 

Relentless App. 7-9.) The final order, in which scrivener’s errors were corrected, was entered on 

August 6, 2020. (See Relentless App. 10-15.) These orders are collectively referred to herein as 

the Orders. Thereafter, on August 11, 2020, Redemption served its Notice of Appeal on Relentless 

and filed it with this Court with the required proof of service that the  Notice of Appeal was served 

on Relentless. (See Redemption App.1-20.) 

III. ARGUMENT 

A. Redemption’s appeal is properly before this Court. 

The briefest review of the Notice of Appeal and Proof of Service in Redemption’s 

Appendix shows that Redemption has met the standard required for conferring jurisdiction on this 

Court. Respondent correctly but selectively states that Redemption did not file the Notice of 

Appeal with the clerk of the lower court within ten (10) days of service on Respondent, as required 

by SCACR 203(d)(1)(B); however, Respondent fails to acknowledge Redemption timely served 

the Notice of Appeal on Respondent and timely filed the Notice of Appeal with this Court. 

Redemption later filed the Notice of Appeal with the Clerk of the Circuit Court on September 1, 
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2020, and Appellee has not been prejudiced in any way by Redemption’s late filing. The South 

Carolina Supreme Court has stated: 

 The notice of appeal in a case appealed from the Court of Common Pleas must be 

served on all respondents within thirty days after receipt of written notice of entry 

of the order or judgment. Rule 203(b)(1), SCACR. The requirement of service of 

the notice of appeal is jurisdictional, i.e., if a party  misses the deadline, the 

appellate court lacks jurisdiction to consider the appeal and has no authority or 

discretion to “rescue” the delinquent party by extending or ignoring the deadline 

for service of the notice.  

 

Elam v. S.C. Dep’t of Transp., 361 S.C. 9, 14-15, 602 S.E.2d 772, 775 (S.C. 2004) 

(citation omitted). 

 

Redemption served its Notice of Appeal on Relentless and filed the Notice of Appeal and 

Proof of Service with this Court on August 11, 2020, which was twenty-nine days from the date 

of the initial order dated July 13, 2020, and only eighteen days after receiving notice of the denial 

of its Rule 59 Motion. (Redemption App.1-20.) Therefore, Redemption’s appeal is properly before 

this Court, and this Court has jurisdiction to consider the appeal. 

B. The Orders are immediately appealable. 

1. S.C. Code Ann. § 14-3-330 does not control. 

Relentless engages in a lengthy analysis of the appealability of the Orders under S. C. Code 

§ 14-3-330, the general statute creating appellate jurisdiction. Relentless concludes the Orders 

denying arbitration do not fit into any of the four general categories of appeal and are thus not 

immediately appealable. Relentless fails to consider the longstanding rule of statutory construction 

that specific laws prevail over general laws and, therefore, the more specific provisions of S.C. 

Code Ann. § 15-48-200 must prevail over the more general provisions of S.C. Code Ann. § 14-3-

330. See Nat'l Advert. Co. v. Mount Pleasant Bd. of Adjustment, 312 S.C. 397, 400, 440 S.E.2d 

875, 877 (S.C. 1994); Heffner v. Destiny, Inc., 321 S.C. 536, 538, 471 S.E.2d 135, 136 (S.C. 1995). 
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In Heffner, appellants sought to challenge the lower court’s order staying an action and 

compelling arbitration. The South Carolina Supreme Court, after recognizing the policy of the 

United States and this State is to favor arbitration, ruled that, unlike an order denying arbitration,2 

an order compelling arbitration was not immediately appealable. Heffner, 321 S.C. at 537-538. 

The Heffner court explained the specific provisions of S.C. Code § 15-48-200 are controlling over 

the more general provisions of S.C. Code Ann. § 14-3-330: “To apply the general appealability 

provisions of § 14-3-330 would conflict with the more specific provisions of § 15-48-200 

regarding the appealability of orders related to arbitration.” Id. at 538 (citations omitted). 

Relentless argues the Orders do not affect the merits because they have not finally 

determined any part of a cause of action or defense. It is certainly accurate that the lower court 

ruled Redemption could, in effect, litigate the validity of the entire contract in which the arbitration 

provision was contained and then renew its motion to compel arbitration. (Relentless App. 5.) In 

addition to misapplying the applicable case law, however, this illusory remedy is counter to the 

provisions of S.C. Code Ann. § 15-48-200 allowing an immediate appeal of the denial of a motion 

to compel arbitration. Moreover, this precise issue has been raised and rejected by our appellate 

courts. In Towles v. United HealthCare Corp., 338 S.C. 29, 524 S.E.2d 839 (S.C. Ct. App. 1999), 

the lower court denied appellant’s motion to compel arbitration but granted appellant leave to refile 

its motion after the completion of discovery. This Court reversed after citing with approval the 

strong state and federal policy favoring arbitration and held that the lower court’s order favoring 

litigation over arbitration was immediately appealable, despite the caveat allowing appellant to 

renew its motion. Id. at 35. 

 
2 See, S.C. Code Ann. § 15-48-200 (allowing immediate appeal of an order denying an application to compel 

arbitration). 
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Finally, and surprisingly, Relentless contends, in spite of statutes and case law allowing for 

the immediate appeal of denials of arbitration,3 that “[w]hen Appellant Redemption loses at trial, 

then it would be able to take an appeal to argue that arbitration should have been required.” 

(Resp’t’s Mem. in Supp. of Mot. to Dismiss Appeal, 7.) The confidence displayed by that statement 

is laudable; the accuracy less so for the reasons set forth above. 

2. Relentless is barred from raising enforceability under state and federal 

law for the first time on appeal.  

Relentless did not raise the enforceability of the arbitration agreement under South 

Carolina or federal law with the Circuit Court and is therefore barred from raising the issue on 

appeal. 

In the proceedings below, Relentless briefed and argued in full its contentions as to why 

the claims between the parties were not subject to arbitration. (Redemption App. 21) Relentless 

claimed Redemption had waived arbitration by participating in the litigation process at the lower 

court and the legal positions taken by Redemption created a judicial estoppel. The Circuit Court 

agreed with neither position, and ruled instead on the grounds set forth in its order. (See Relentless 

App. 1-15.)  

Relentless never argued that the arbitration agreements contained in the relevant contracts 

were defective based on the requirements of either S.C. Code § 15-48-10 or 9 U.S.C. Chapter 1. 

The Circuit Court in fact noted “there is no claim that the arbitration agreements are void…” 

(Relentless App. 3, 12). Relentless ignores the extensive body of law which favors arbitration and 

presumes arbitration agreements are valid. (See, e.g., Cape Romain Contractors, Inc., 405 S.C. at 

 
3 See S.C. Code § 15-48-200(a)(1); 9 U.S.C. § 16(a)(1)(C); Towles, 338 S.C. at 35; Cape Romain 

Contractors, Inc. v. Wando E., LLC, 405 S.C. 115, 747 S.E.2d 461 (S.C. 2013); Stedor Enter. Ltd. v. Armtex, 

Inc., 947 F.2d 727,730 (4th Cir. 1991).  
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125; Doe v. TCSC, LLC, 430 S.C. 602, 846 S.E.2d 874, 876 (S.C. Ct. App. 2020); Ray v. Austin 

Industrial, Inc., No. 3:18-CV-00392-JMC, 2018 WL 4701375 (D.S.C. September 29, 2018).) 

Relentless further fails to recognize that Redemption’s motion was expressly based on the Federal 

Arbitration Act, 9 U.S.C. Chapter 1, rather than its state law equivalent. (Relentless App. 172.) 

In effect, Relentless now seeks to raise an additional sustaining ground in support of the 

lower court’s substantive ruling. In order to do so, the basis for such a ground has to appear in the 

Record on Appeal. Equivest Fin., LLC, v. Ravenel, 422, S.C. 499, 812 S.E.2d 438 (S.C. App. Ct. 

2018) (“Issues not raised and ruled upon in the trial court will not be considered on appeal.”). 

Additionally, Relentless’s contention fails because, arguments of this nature are unsuited for 

resolution at this preliminary stage. Redemption is entitled to brief in full its position, rather than 

be forced into a premature substantive defense of its position. 

IV. CONCLUSION 

In the Circuit Court, Relentless seeks to enforce an Asset Transfer Agreement.( Relentless 

App. 53-55) Relentless does not, however, wish to have the arbitration agreement contained in that 

Asset Transfer Agreement enforced.  Relentless is the beneficiary of an errant lower court ruling 

requiring Redemption to litigate in full its concerns as to the Asset Transfer Agreement before 

revisiting the arbitration issue. The South Carolina legislature and courts have time and time again 

recognized a litigant’s right to appeal the lower court’s decision to deny arbitration to prevent this 

exact burden from being placed on parties in Redemption’s position. Redemption believes its 

appeal is timely, this court has jurisdiction over the appeal, and the appeal should be allowed to 

proceed. Therefore, Redemption respectfully requests that Relentless’s Motion to Dismiss Appeal 

be denied. 
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STATE OF SOUTH CAROLINA                                       COURT OF COMMON PLEAS 
       
COUNTY OF GREENVILLE                                        THIRTEENTH JUDICIAL CIRCUIT 
       
Redemption,                                                                   C.A. No. 2020-CP-23-00012 
       
 Plaintiff,                                              
v.                                                                         
               MEMORANDUM OF LAW IN OPPOSITION 
The Relentless Church,                                            TO PLAINTIFF’S MOTION TO COMPEL 
                                      ARBITRATION 
       
 Defendant/Third-Party Plaintiff,          
v.                                                                      
       
Ron Carpenter and Hope Carpenter,                
John Doe and Jane Doe,                                   
       
 Third-Party Defendants.                       
___________________________________    
  
 

DEFENDANT’S MEMORANDUM IN OPPOSITION TO   
PLAINTIFF’S MOTION TO COMPEL ARBITRATION  

  
Defendant, The Relentless Church (“Relentless”), hereby submits this Memorandum in 

Opposition to Plaintiff’s Motion to Compel Arbitration. As explained herein, Plaintiff’s motion 

must be denied, or, in the alternative, there must be a finding that Plaintiff acknowledges the 

validity and enforceability of the Asset Transfer Agreement (“ATA”) and all supporting 

documents.   

PROCEDURAL BACKGROUND  
  

Plaintiff filed a Complaint in the Greenville County Court of Common Pleas for the 

13th Judicial Circuit on January 2, 2020 against Relentless. Subsequently, on February 7, 2020 

Relentless filed an Answer, Counterclaims, and Third-Party claims against Redemption Church 

(“Redemption”), and Ron (“Ron”) and Hope Carpenter (“Hope”) (collectively referred to 

) 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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as “The Carpenters”), and certain unnamed individuals. A number of subsequent filings have been 

submitted by the respective parties to this action which are addressed in more detail below.   

LEGAL ARGUMENT  
 

A. Plaintiff’s Motion to Compel Arbitration should be denied.   
 

I. Plaintiff has waived its right to compel arbitration.   
 

Although South Carolina favors arbitration, our courts have almost unanimously held “the 

right to enforce an arbitration clause…may be waived.” Rhodes v. Benson Chrysler-Plymouth, 

Inc., 374 S.C. 122, 126, 647 S.E.2d 249, 251 (Ct. App. 2007) (citing Liberty Builders, Inc. v. 

Horton, 336 S.C. 658, 665, 521 S.E.2d 749, 753 (Ct.App.1999). “In order to establish waiver, a 

party must show prejudice through an undue burden caused by delay 

in demanding arbitration.” Mere inconvenience or delay is insufficient to establish prejudice on its 

own. Toler's Cove, 355 S.C. at 612, 586 S.E.2d at 585; Rich v. Walsh, 357 S.C. 64, 72, 590 S.E.2d 

506, 510 (Ct. App. 2003). As in all waiver cases, any appropriate analysis is heavily fact-

driven. Liberty Builders, 336 S.C. at 665, 521 S.E.2d at 753 (“There is no set rule as to what 

constitutes a waiver of the right to arbitrate; the question depends on the facts of each case.” Id.  

In Liberty Builders v. Horton, in an effort to determine whether prejudice existed so as to 

warrant the denial of Appellant’s motion to compel arbitration, the 

court analyzed litigation tactics similar to those being employed in the present matter. Liberty 

Builders, 336 S.C. at 665, 521 S.E.2d at 753. There, the court noted that the parties had engaged 

in extensive litigation, including the filing of pleadings, motions to amend, compel, dismiss, and to 

add parties, all before the filing of Appellant’s motion to compel arbitration. Id. The court 

ultimately ruled that Appellant’s election to seek arbitration after such extensive litigation was not 

only prejudicial, but also served only to allow Appellant to “test the water before taking 

swim.” Id at 754.  

Redemption App 022
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On April 1, 2020, after four (4) months of pleadings, motions (including 

two pro hac vice motions), and numerous opposing and supporting memoranda, this Court issued 

its first order in which it set Relentless’ monthly “rent” obligation at $41,902.00. This obligation 

was to be paid directly to Redemption. Under this Court’s April 1, 2020 Order, Relentless was also 

required to pay “past due rent obligations” of nearly $200,000.00, in addition to the $41,902 

monthly payments. This “past due rent obligation,” like the monthly obligation, was to be paid 

directly to Redemption. Redemption did not move to compel arbitration following this order. On 

April 3, 2020 Relentless filed a Motion to Alter or Amend this Court’s April 1, 2020 Order. On 

April 14, 2020 the Court amended its April 1, 2020 Order in part so as to require all “past due rent 

obligations” and the difference in the disputed “rental” amounts to be paid into the trust account 

of Devlin and Parkinson, PA, rather than directly to Redemption.  As a result of this order 

Redemption would only receive the undisputed monthly payment amount of $18,603.25, with the 

remaining monthly amount, plus the “past due obligations,” being held untouchable in counsel’s 

trust account until a ruling on the merits.   

On April 27, 2020, the parties participated in a more than nine (9) hour mediation with 

mediator Lee Plumblee. Although the discussions of that mediation are strictly confidential, the 

parties fleshed out legal positions, theories of their respective cases, and litigation strategy.   

It was not until after the April 14, 2020 Order, and after a nine (9) 

hour mediation, that Redemption elected to attempt to compel arbitration in this matter. The 

reality of Redemption’s most recent filing is that Redemption now attempts to render null and void 

the last five (5) months of litigation, and perhaps more importantly, relitigate the exact same 

“rent” issues before an arbitrator in hopes of a more favorable outcome.   

Redemption App 023
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In addition to this Court’s rulings on the handling of the payment of the monthly “rent” 

and “past due rent obligations” pending litigation, this Court has also made a number of other 

substantive rulings, the most important of which was made early on in the case. In reviewing the 

pleadings, motions, memoranda, and supporting documents originally submitted by the parties, the 

Court ultimately determined that Redemption was not entitled to an award of immediate 

ejectment and that all issues were subject to continued litigation, another ruling that Redemption 

did not anticipate.   

Redemption has now tested at least portions of its legal strategy/theories with the 

Greenville County Court of Common Pleas.  Redemption has filed pleadings with expansive 

attached exhibits that allowed the matter, as they intended, to be played out in the media in a public 

forum.  Redemption has also filed motions that received unfavorable, yet informative, rulings and 

now attempts to press the restart button through its Motion to Compel Arbitration to retry all of 

these issues in hopes of a more favorable ruling in a different forum on matters already decided by 

this Court.   

For the foregoing reasons, Redemption has waived its right to compel arbitration in the 

present matter, and this Court should retain jurisdiction.    

 
II. Plaintiff is estopped from alleging partial enforceability of the Asset Transfer   

Agreement for the sole purpose of compelling arbitration.   
 

The South Carolina supreme court expressly adopted the doctrine of judicial estoppel, as it 

relates to matters of fact, in the case of Hayne Federal Credit Union v. Bailey, 327 S.C. 242, 489 

S.E.2d 472 (1997). The doctrine precludes a party from adopting a position in conflict with one 

previously taken in the same or related litigation. Id. The purpose of the doctrine is not to protect 

litigants from allegedly improper or deceitful conduct by their adversaries, but to protect the 

integrity of the judicial process and the courts. Id. The supreme court explained, in order for the 

Redemption App 024
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judicial process to function properly, litigants must approach it in a truthful manner. The doctrine 

thus punishes those who take the truth-seeking function of the system lightly. When a party has 

formally asserted a certain version of the facts in litigation, he cannot later change those facts when 

the initial version no longer suits him. Id.   

From the outset of this litigation, which was instituted by Redemption, it has been 

Redemption’s position that the ATA and supporting documents (including the real estate 

leases) were unenforceable as a matter of fact, and therefore not binding. Below are a but a few 

excerpts from Plaintiff’s filings that demonstrate its express adoption of this position:  

1. “As a result of Relentless’ failure to execute and deliver the Proposed Leases, it is 

occupying the Properties on a month-to-month term…”   

2. “…to the extent that Relentless might claim that it is somehow entitled to the 

benefit of the Proposed Leased it never executed and delivered…”  

3. “…neither the proposed leases nor any other asset transfer documents were 

executed…”  

4. “…the Asset Transfer Agreement was fully negotiated between the parties and 

finalized but never executed or delivered…”  

5. “…Redemption rescinded the conditional approval of those agreements.”  

Assuming for purposes of this memorandum that counsel for Redemption did in fact read 

the ATA and supporting documents, including the real estate leases, which Redemption now relies 

on in its attempt to move to compel arbitration, a strategic decision was made to file this matter in 

the Greenville County Court of Common Pleas. This course of action seemed to conflate with 

Redemption’s position regarding the enforceability, or lack thereof from Redemption’s point of 

view, of the ATA and supporting documents. Oddly, Redemption now bases its pending Motion 

Redemption App 025
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to Compel Arbitration on Relentless’ allegation that the ATA and all supporting documents are in 

fact binding, while still apparently attempting to deny validity and enforceability of the same.   

This is the very conduct our Supreme Court was attempting to prevent through the adoption 

of the theory of judicial estoppel. Redemption has, at every phase of this litigation, pushed its 

factual narrative that the ATA and supporting documents were never executed and delivered, and 

therefore unenforceable. Only now that Redemption has failed to obtain immediate ejectment, and 

failed to ensure all monthly “rent” deposits and “past due obligations” were paid directly to the 

Redemption for immediate use, does Redemption attempt to adopt, at least on a temporary basis, 

new facts that better supports its Motion to Compel Arbitration.   

It is also important to note that in its Amended Answer and Counterclaims, Relentless filed 

a declaratory judgment action asking this Court to declare the ATA, along with all accompanying 

leases and exhibits, to be validly executed and enforceable contracts. Redemption, in its Answer 

to Relentless’ request for Declaratory Judgement, argued vigorously that the Court should not 

declare them valid and included all of the reasons why they maintained they were not.  This Court 

has not ruled as to Relentless’ declaratory judgment action and declared the ATA valid, and unless 

Redemption is now willing to stipulate to its validity, the issue of ATA’s enforceability remains a 

matter to be determined by this Court and/or a jury as all claims depend upon that determination.  

Redemption has filed an ejectment claim as its initial primary action based on the fact that there 

are no valid leases and there is no validly executed and enforceable ATA.  Their entire damage 

claim is based on Redemption’s claim that the rent amount they seek from Relentless is based on 

the month to month rental value and not limited by any valid and enforceable contract.  Seeking 

to recover damages based solely on Redemption’s claim that the ATA and leases are not valid, 

while in the same breath seeking to enforce a single provision in the ATA in an attempt to persuade 
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this court to divest itself of jurisdiction is precisely why our courts have expressly adopted the 

theory of judicial estoppel.    

CONCLUSION  
Based on the foregoing arguments, Plaintiff’s Motion to Compel Arbitration must be 

dismissed.    
  
Respectfully Submitted,  
This 28th day of May, 2020.  

BANNISTER, WYATT & STALVEY, LLC   
  

s/Bruce W. Bannister  
Bruce W. Bannister (SC Bar No.: 15679)   

Luke A. Burke (SC Bar No.: 100033)  
401 Pettigru Street (29601)   

P.O. Box 10007 (29603)   
Greenville, South Carolina   

T: (864) 298-0084  
F: (864) 331-0245  

bbannister@bannisterwyatt.com  
lburke@bannisterwyatt.com   

  
MCGOWAN HOOD & FELDER, LLC   

  
s/J. Stephen Welch  

J. Stephen Welch (SC Bar No.: 13153)  
135 Edinburgh Court, Suite 202  

Greenville, South Carolina 29607  
T: (864) 252-4406  
F: (864) 252-4480  

swelch@mcgowanhood.com  
Jordan Calloway (SC Bar No.: 78728)   

1539 Healthcare Drive  
Rock Hill, SC 29732  

T: (803) 327-7800  
jcalloway@mcgowanhood.com  

  
TRULUCK THOMASON, LLC   

  
s/Kimberly T. Thomason  

Kimberly T. Thomason (SC Bar No.: 79179)  
Devon M. Puriefoy (SC Bar No.: 102097)   

3 Boyce Avenue  
Greenville, SC 29601  

T: (864) 331-1751  
F: (864) 243-8115  

kim@truluckthomason.com  
devon@truluckthomason.com   
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