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William L. Burnett appeals the denial of his Post Conviction Relief. The Post
Conviction Relief Action was heard and denied by the Honorable Jocelyn Newmaﬁ, Circuit
Judge on September 8, 2020 an Order issued on September 15, 2020 and filed on
September 25, 2020. The Appellant received notice of the judgment on September 25, 2020.

Yo

Rodiey Richey, Esduire
Attorney for the Appellant
33 Market Point Drive )
Post Office Box 10916
Greenville, SC 29603

(864) 467-0503

(864) 467-0646 fax

Other Counsel of Record:

Chelsey Marto, Esquire

Office of Attorney General State of SC
Post Office Box 11549

Columbia, SC 29211-1549



STATE OF SOUTH CARQLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG } FOR THE SEVENTH JUDICIAL CIRCUIT
}
William L. Bumett; #352645, } Case No. 2018-CP-42-0846
Applicans, )
) » war 3 B
. [~
v % ORDER OF DISMISSAL :."";i. % % -1,
 State of South Carolins, ) 222 5 ™
Respondent, ) <£Q @ T
J Go =
/ g2 = O
This matter comes before this Court by way of Applicant’s post-conviction rell E’ppliano

filed March 9, 2018. Respondent made its Return and Motion to Dismiss on June 8, 2018, nequesﬁng

the court summarily dismiss the action. The Ronorable R. Keith Kelly issued the Conditiona! Order of
 Dismissal, filed June 15, 2018.

On June 2, 2020, the Honoeable J. Mark Hayes, I, issued an Crder for a motion o dismiss

heering be convened to expedite the final disposition in the case. A Motion to Dismiss hearing was

held on Septomber 8, 2020. Rodney W, Richay, Esquire, represented Applicant. Assistang Atorney

General Chelsey Marto represented Respondent.

Applicant testified on his own behalf at the evidentiary hearing. After reviewing ol records
- and ovidence before this Court, this Court finds Applicant cannot meet his requisite burden of proofof
establishing he is entitled to post-conviction relief and dentes and dismisses this application with

prejudice, Findings of fact and conclusions of law are set forth below,

Procedural History
. Applicant was indicted at the April 2012 term of the Spartanburg County Grand J ury for first

degree eriminal sexual conduct with a minor (2012-GS-42-1465). The Stats amended the indictment

- 10 include & second count of first degree criminal sexual conduct (2012-G8-42-1465, amended),

Applicant was also indicted for unfawful neglect by a lega! custodian, (2012-GS-42-1466). Applicaﬁt

was repiesented by James Cheok, Esquire. Rillary C. Welbom of the Seventh Circuit
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prosecuted the case. The State dismissed one count of first degree criminal ssxual conduct with a minor
in exchange for Applicant's piea. On October 4, 2012, Applicant waived preséntment of the amended
indictment and pled nolo contendere under North Caroling v. Alford' to first degree criminal sexual
conduct and unlawful neglect. The Honorable J. Mafk Hayes, 11, accepted Applicant's plea and, in
accordance with the State’s recommendation, seatenced Applicant to confinement for a period of
fifteen years for criminal sexual conduct and ten years for unlawful neglect. At the time, Applicant was
also on probation for financial transaction fraud (2010-GS-42-0157). Judge Hayes, found Applicant in
violation of the conditions of his probation and reinstated 8 two year sentence for the probation
violation, All sentences ran concutrently.

- Subscquently, Applicant filed a "Motion to Reconsider” which was granted on March 7.2013,
following a hearing, Applicant's sentence was altered to reflect that Applicant's original fifteen year
sentence for first degrae criminal sexual conduct and the ten year sentenice on child neglect wera to
temain, but both were suspended upon service of seven and one half years followed by five years of
supervised probation. Applicant did not pursug a direct appeal.

First PCR Application: 2013-CP-42-2653
Applicant filed his first PCR application on June 25, 2013, He alleged the following grounds
forrelief:

1. Ineffective assistance of counsal, in that:

&, Counsel (James Chesk & Richard Whelchel) only met with
Applicant two times prior to guilty plea;

b. Counsel failed to review discovery materials with the Applica

¢. Counsel falled to discuss possible defenses or challengestto &
Applicant’s statement; 3-? {S &

d. Counsel failed to present aceurate and complete informatio LE’J
miligation portion of seniencing; RE5Q f}’,

¢. Counsel failed to notify Applicant’s family of plea or gﬁégm .y
time to diseuss plea offer; and & =

f. Counsel brought in the Assistant Solicitor to meet with @ﬁ%anf

&

Moot

!%“ |
O

1400 U8, 25 {1970).
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the moming of the plea against Applicant’s will.
2. Civil rights violation, in that the intervicw with Detective Bohon waa
improper.

Rospondent made its Return and on January 12, 2016, an evidentiary hearing. into the matter
waﬁ convened at the Spartanburg County Courthouse before the Honorable R. Ferrell Cothran, Jr,
Appllcant was present and represented by Redney W, Richey, Esquire. Respondant was Iepresented
by Alicia A. 'Olive of the South Carolina Attomey Genera!l’s Office. Applicant infmmed the Court of

~his desire to withdraw his application, After finding that Applicant’s decision to withdeaw his
application was knowingly, voluntarily, and intelligently made, Judge Cothran by written order dated
March 2, 2016, dismissed the application with prejudice,
Second PCR Applicotion: 2016-CP-42-3626
~ Inhis second PCR application, Applicant alleged he was being held in custody unlawfully on
the following grounds;

1. Ineffective Assistance of Counsel in that: ‘
2, Counsel failed to object to the prosecutions fallure to prosent aggravating
factors such as; the rape kit and medlcal examinations;
b. Counse! “fiiled to honor defendant’s communication in correcting his own
staiements of nerve and heart problems™;
¢ Counsel failed to question patential witnesses Christle Beall;
d. Counsel failed to have A pplicant sign his plea agreement and lndictment in
complinace with 8.C. Code § 17-23-130:
e. Counsel failed to inform Applieant an the recard of his constitutional right
to appeal his convictions and sentences;
f Applicam did not knowingly, willingly, or voluntarily wajve his
constitutional right to appeal his convietions and sentences;
g- Counscl faled to file notice of appeal; and .
h. “But for counsel’s ecrars the outeome of the case would have been different
on appesl,
2. After-discovered Evidenca:
8. "The medical examinations teports were sequestered by the prosecuti
X00 attorney, Ms, Hilllary C. Welburn, Only through contact with the 1;§
ALNfIOY mﬂng Judisial Circult Salicitor’s Office was I able to compel the release of these
28100 40 yei¥ds  doouments... Finally, after ethical ordor of Mr. Richard 1t woekin
10 through Mr, Clay T. Allen did | receive them on October 1,2015, [ filed a
50 <0t g 52 438 Motian for New Tsial based on Newly Discovered Evidence. ., Judge R.
07 Keith Kelly denied the motion on May 13, 2016... Thers is substantive
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documentation to back it up positive,”
3. State and Pederal Constitutiona] vislations:

4. “Waiver of Preseniment of Indictment™

b. “Self-Incrimination” — Applicant “was refused the opportunity to put his
statement in his own handwriting” and was interrogated under durcss after
having suffered several seizures:

¢ "Double Jeopardy™ - “General Sessions temanded the case back to family
court. It was heard and ruled upon [on] May 24, 2012 before the Honorable
Willlam Wyle, Jr. with Kenneth E, Les representing [Applicant]. The
ruling was In favor of [Applicant]; and

d. “Cruel and unusual punishment ™

Respondent made its Return on May 18, 2017. Respondent moved to dismiss the PCR
application, because the application was untimely and successive to Applicant's original PCR
application, A Conditional Onder of Dismissed waé served on Applicant on June 20, 2017. A Final

Order of Dismissal was served upen Applicant an August 15, 2017, The Honorable J, Derham Cole

dismissed the Application with prgjudice.

Summnry of the Facts

On December 9, 2011, Appficant struck the victim, Applicant's stepdaughter, with a switch,
On December 10, 2011, A pplicant struck the victim with 5 helt, The victim's grundlather reported this
abuse to the police afier he saw the extensive bruises, The vietim told officers Applicant made her stay
up tate regularly and if she fall asleep she was punished. The victim stated that when she fell asleep,
Applicant would make her pull her paats and underwear down, put herhands oﬁ the wall, and then
would spank her. The victim also stated that Applicant told her if she 1old anyone what happened he
would take Christmas eway.

While officers were investigating the neglect charges, the victim disclosed that Applicant
kissed her on the mouth, stuck his tongue down her throat, started feeling her chest, in between her
legs, and both inside and outside her clothing starting in 2007 when victim was seven years old,

: Victim
regular basis starting when she was ten ¥years old. Aepbieant stated he kissed and sucked

Applicant started regulatly touching in between her legs and began performing oral sex on her o a
(‘Eg

o &
and made her touch his penis and butt, The victim stated this continued until she was f%b%ﬁ%m %&co

S "Q\)}
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Applicant wes Mimndized and confessed (o inapproprintely touching the victim about five
times total. Applicant stated the victim MIthﬁd the contact, kissing him gnd putting her hands down
his pants. Applicant stated he would ask her 1o stop but she wonld refuse and promise not 10 (l] anyone,
Applicant stated the victim grabbed hig arm and made him touch her breasts and in between her fegs.
Applicant stated he felt sorry for the victim, so he tried 1o zhow her affection end needed help in what
he had done, Applicant had & mental health evaluation and the results showsd he was competent o
stand trial and was found ceiminatly responsible.

Carrent Action Before this Caurg
In his third end current PCR spplication, Applicant allcges he Is being hold In custody

unlawfully on the following grounds®:

1. “Dismissad Case No, 2012-GS-42-1465 & No sex offonder Registration”:
a. “The multiplicions indictment was polls prosequi and this applicant asserts
it is a 14™ Amendment violation of the U.S.C.A *.
2. “Judicial Misconduet™
8, “Honorgble Mark Hayes Il had afareknowledgs of Indictment and failed to

inquire of reason on the record, Ses Edward L Sessions (matrer of).”
3. Inresponse to question 16 of the application, Applicant siated the following:
8 “False Imprisonment ~ ARer Discovered Bvidence, Found [nformation
through FOLA”

At the motion to dismiss hﬂnﬁng. Applicant alleged he was entitled 19 relicf based upon newly
discovered evidence that he was unconstitutionally convicted aad imprisoned because multiple charges
WeIC On one warrant pertaining to the same vietin; something Applican: stated violated his
constitutional rights,

IMBIY O leant® on

Before Applicant testified, Counsel requested 1o be relicved because Applicant’s allegation
lacked merit. Wiihout officially relieving Counsl, Applicant informed the coun of his Newly
Discovered Evidence. Applicant testified that he was falsely imprisoned because he was informed :,l.yt

Wik

2 . o
As of April 4, 2018, Applicant is no longer Incnmcratcd, &?&(\00
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his charges were dismissed under one warrant.? He also stated that he had multiple charges on one
wartant, which he cloimed was unconstitutional, Applicant stated he never signed the warrants and did
not know the allegedly unconstitutionay nature of these warmnts until recently. He staied that facing
two charges of criminal sexual conduct with the same vietim in both was unconstitutional, Applicant
stated he is entitied to relief based upaon thls Newly Discoversd Evidence.
Indings of ¥ a4C vions a

This Court has had the opportunity fo review the record in jts entivety and has heard the
testimony and arguments presented at the PCR hearing, Befors this Court are the Spartanburg County
Cletk of Court Records, the plea transcript, direet appeat and prior PCR action records, and this PCR
action’s mcords This Court has further had the opportunity to consider Applicant's testimony at the
motion to dismiss hearing and closely pass upon his credibility. This Court has weighed the testimony
accordingly. Sct forih below are the relevant findings of fact and conclusion of law as required by
 South Carolina Code Annotated Section | 7-27-80 (2003},

Newly Discovered Bvidence

Applicant’s assertion of newly discovered evidence concerning tha alleged facizl defect of' the
warrant, such that he should be entitled (0 an evidentiary hcaﬁng. fs without merit. The Uniform Post-
Conviction Relicl Act stxes thar a person may institute a PCR action if “there exists evidence or
materfal facts, not previously presented and heard, that sequires vacation of the cenviction or sentence
in the interest of Justice.” $.C. Code Ang. § 17-27-20(A)(4). If the applicant contends there is svidence
of material fact not previously presented, the PCR applieation must be filed within one year after the
date of actual discovery of the facts by the applicant or after the date when the facts could have bm

ascertained by the exercise of reasonable diligence. 8.C, Code Ann, § 17-27-45(C), @%f;@

warrant for the indietment and, thus, all clajms pursugnt to the warrant were made in

i
? Based upen Applicant’s testimony, this Coun's understanding is that Applicamt Qg\ﬁ)?cd /\\b
e

percelved issues with the indictment instoad.
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In South Carolina, & guilty plea is regarded 25 waiver of non-jurisdictional defects and claims
of violations of constintional rights. State v. Rice, 401 S.C. 330, 33 1-32, 737 S.E.2d 435, 435-86
(2013) (citing Fvman v, State, 397 8.C. 35, 44, 723 5.E2d 375, 379 (2012)). Therefore, an applicant
requesting a new teial based on after-discovered evidence following a guilty plea must show that:

*(1) the newly discovered evidence was discovered afler the entry of the plea and, in
the exercise of reasonable diligence, could not have been discovered prior (o the sntry
of the plea; and (2) tha newly discovercd evidence is of such a weight and quslity that,
urler the facts and ciccumstances of that particular case, the “interest of Justice”
requires the applicant's guilty plea to be vacated. In other words, a PCR applicant may
success{ully disavow his or her guilty plea only where the interests of justice oulweigh
the waiver and solemn admission of gvilt encompassed in'a plea of puilly and the
compelling interests in maintaining the finallty of pullty-plea convictions.”

Jamison v. State, 410 8.C. 456, 470, 765 8.8.24 123, 130 (2014).

Applicant claims he is cntitled to relief based upon newly discovered evidence because he ﬁas
charged with multiple charges invelving the same victim that were all placed on the same indictment.
He did nol, however, present any evidence except for his own testimony 10 substantiate this claim.
Additionally, this court finds his allegation that multiple charges regarding the same victim and having
multiple charges on the same indictment is per se Unconstitutional lacks merit, Additional ly, &ven if
Applicant was correct in his constitutional analysis, this Court finds it highly unlikely that Applicant
did not know, ot could not have known theough exercise of reasonable ditigence, untl] within the year
prior to filing the application,

Before the Count will hold an evfdcnﬁary hearing, Applicant must make 8 prima facte showing
that he is entitled to relief. Welch v. MacDougall, 246 8.C. 258, 143 S.E.2d 455 (1965}; Blandshaw v.
State, 245 8.C, 385, 140 S.E.2d 784 (1965). Applicant has failed to make a prima facie showing,
Therefore, this mattsr ghall be summarily dismissed with prejudice.

..
Statute of Limisations -&‘%&g\ &
The Count finds the application must be summarily dismissed for failure to co m‘]f‘g’%
filing procedures of the Uniferm Post-Conviction Procedure Act. S.C. Code Ann 88 !'{57\)9 A et“e-:aqc9 &b

)
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(2003). South Carolina Code Annotated Section 17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within one year
after the entry of a judgment of conviction or within one year after the sending of the
remittitue to the lower cowrt fom an appeal or the filing of the final decision on appeal,
whichever is later,

8.C. Code Ann. § 17-27-45(A).

The South Carolina Supreme Court has held that the statute of limiations shall apply to all
applications filed after July 1, 1995, Peloquiny. State, 321 S.C. 468, 469 $.E.2d 606 ( 1996). Applicant
was sentenced on October 4, 2012, The sentonce was altered on March 7, 2013, This application was
filed on October 3, 2016, well beyond the statutory filing period expiration date.

A motion for summary judzment may propeely be used 1o raise the defense of statute of
limitations. MeDormeli v, Consolidated School District of Atken, 315 §.C. 487, 445 §.B.2d 638 (1994),
Additionally, Soutk Carolina Code Annolated Section 17-27-70(c) authorizes the Court to “grant a
motion by either party for summary disposition of [an] application when it appears from the plcadings
«+» thut there is no genuine Issue of materlal faet and the moving party is entitled 1o judgment as a
matter of law.” Therefore, Applicant’s current application must be summarily dismissed for
untimeliness.

’ Successiveness

The Court also finds that the A pplicetion must bs summarily dismissed becnuse it is suscessive
to Applicant’s previous PCR application. Courts disfavor successive applications and place 1he burden
ot applicants tc establish that any new ground raised in a subsequent application could not have been
earliet taised In a previous application. Foxworth v. State, 275 8.C. 6 135, 274 S.E.2d 415 (1981): Arnold
v. State, 309 S.C. 157, 420 S.E.24 834 (1952, Scetion 17-27-90 of the South Carcling Code states:

All grounds for relief available to an applicant under this chapter must ba raised in his \S“ -.;;S&§

original, supplemental, or amendad application. Any ground finally adjudicated or no
30 raised, or knowingly, voluntari] ¥, and intslligently waived In the proceeding tha i\‘b-q.
resulted in the conviction or sentence or in any other proceeding the applicant has %:?Q’:

to secure relief, may not be the basis fora subsequent application, unless the EOWQ "91‘
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a ground for rolief asserted which for sufficient reason was not asserted or was
inadequately raised in the original, supplemental, or amended application.

Under this statute, succossive PCR applications are forbidden unless an applicant can indicate
a “sufficient reason” why new grounds for relief were not raised or were not praperly raised in previous
applications. dice v. State, 305 §.C. 448, 409 SE2d 392 (1991). Any new ground rnised in 3
subsequent application is limited to those grounds that “could not heve been ralsed ... in the previous
application.” /2. at 450, If the applicant could have raised these allegations in m previous application,
then the applicant may not rajse those grounds in sucoessive applications, Jd, Applicant bears ths
burden of showing the allegations coutd not have been previously saiscd. Land v, Stare, 274 S.C. 243,
262 S.E.2d 735 (1980),

Applicant’s current allegations were or could have been raised in the proceedings hased on
Applicant'a prior PCR applications; thus, the current application is successtve and barred under South
Carolina Code Annotnted Section I?-27-9D Applicant has failed to establish any sufficient reason why
he could not have raised his current allegations in his previous PCR applications. Therefors, he has
failed to meet the burder im posed upon him, Thus, this Coust shal) summarily dismiss the application
for successiveness.

Conclusfon

Based on all the foregoing, this Court finds and concludes that Applicant has not established
any censtitutional violations or deprivations that would require this Court to grant his ppplication,
Therefore, this PCR application must be denied and dismissed with prejudice,

This Court notifies Applicant that he must file and serve a notics of appeal within thinty days
of receipt by counsel of the Jjudgment entry’s written notlee to Secure appropriate appellate re*.g\q.w@g’
Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 40% 8.E.2d 395 {1991), M‘:’@‘
the right to appellate counse!’s assistance in seeking roview of the denial of PCR. Rul@ﬁ@ SC@?
provides that if Applicant wishes to seek appellate review, PCR counsel must serve an%ﬂ!}a }g\
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of appeal on Applicant’s behalf, Your attention s dirccted to South Carolina Appellate Court Rule 243
for appropriate appellate procedures,

IT IS TREREFORE ORDERED that the PCR Application be denicd and dismissed with

prejudice.

ANDIT IS SO ORDERED. _
JopBLYN i
Presiding Judge
September 15, 2020
Spatianburg, South Carolina.
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