From: Barry, Janice

To: Court Of Appeals Filings

Cc: rtl@lylesfirm.com; mneill@neilllawfirm.com; maneill@neilllawfirm.com; Spruill, Sarah; Matthews, Jay; Pack,
Angie; Bailey, Kimberly

Subject: Carolina Cool, Inc. v. Garrard Construction Group, Inc., et al.; Appellate Case No.: 2020-000273

Date: Thursday, October 1, 2020 11:42:48 AM

Attachments: DM 6496166-v1 Spruill letter to Kitchings filing Appellant Garrard Initial Reply Brief and Additional

Designation.PDF

DM 6496162-v1 Proof of Service for Appellant Garrard Initial Reply Brief and Additional Designation.PDF
DM 6496146-v1 Appellant Garrard Initial Reply Brief.PDF

DM 6496141-v1 Appellant Garrard Additional Designation of Matter.PDE

Dear Sir or Madam:
Attached to this message for filing are the following documents:

1) Cover letter from Sarah Spruill;

2) Initial Reply Brief of Appellant Garrard Construction Group;

3) Additional Designation of Matter to be Included in the Record on Appeal by Appellant;
and

4) Proof of Service.

Once these documents have been filed-stamped, we would appreciate your reply to this message
with filed-stamped copies.

Thank you for your assistance in this matter. If you have any questions or concerns, please do not
hesitate to contact us.

HAYNSWORTH
SINKLER BOYD

Janice M. Barry | Legal Secretary
Direct 864.240.3223 | jbarry@hsblawfirm.com

Haynsworth Sinkler Boyd, P.A.
ONE North Main, 2nd Floor | Greenville, SC 29601
Main 864.240.3200 | Fax 864.240.3300

CONFIDENTIALITY NOTICE: This e-mail and any files transmitted with it are confidential
and may contain information which is legally privileged or otherwise exempt from disclosure.
They are intended solely for the use of the individual or entity to whom this e-mail is
addressed. If you are not one of the named recipients or otherwise have reason to believe that
you have received this message in error, please immediately notify the sender and delete this
message immediately from your computer. Any other use, retention, dissemination,
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HAYNSWORTH SINKLER BOYD, P.A.
ONE NORTH MAIN STREET, 2"° FLOOR
P.O. BOX 2048 (29602)

GREENVILLE, SOUTH CAROLINA 29601
MAIN 864.240.3200

FAX 864.240.3300
www.hsblawfirm.com

October 1, 2020 SARAH P. SPRUILL

DIRECT 864.240.3220
sspruill@hsblawfirm.com

VIA EMAIL ONLY (ctappfilings@sccourts.org)
The Honorable Jenny Abbott Kitchings

Clerk, South Carolina Court of Appeals

P.O. Box 11629

Columbia, SC 29211

Re:  Carolina Cool, Inc. v. Garrard Construction Group, Inc., et al.
Appellate Case No.: 2020-000273

Dear Ms. Kitchings:

This firm represents the Appellant, Garrard Construction Group, Inc., in the above matter.
Enclosed herewith for filing is the Initial Reply Brief of Appellant and Additional Designation of
Matter to be Included in the Record on Appeal regarding the above-referenced case together with a
Proof of Service.

Please note service on counsel of record by copy of this letter.
Sincerely yours,

HAYNSWORTH SINKLER BOYD, P.A.

rah P Spruill

SPS/jmb
Enclosures

cc: Robert T. Lyles (via email only rti@lylesfirm.com)
Mark David Neill (via email only mneill@neilllawfirm.com)
Mary Anna Neill (via email only maneill@neilllawfirm.com)







THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Benjamin H. Culbertson, Circuit Court Judge

Case No. 2018-CP-26-03562

(OF=T (] [ F= @0 0] IR o Plaintiff,
V.
Garrard Construction Group, Inc., Dave & Buster’s of South Carolina, Inc.,

Broadway at the Beach, Inc., and Billy’s Plumbing Company, LLC.........c..cccccvvvennnne Defendants,
Garrard Construction Group, INC. .....ccoccveeiiiiii e Third-Party Plaintiff,
V.

RLI INSUrance COMPANY ......ccuieiieiiiieriieaiee ettt Third-Party Defendant

of which:

Carolina Cool, INC. IS TNE .....vveeee e e Respondent,

and

Garrard Construction Group, INC. 1S the........ccoiiiiiii e Appellant.
PROOF OF SERVICE

I certify that | have served the Initial Reply Brief of Appellant Garrard Construction Group,
Inc. and Additional Designation of Matter to be Included in the Record on Appeal on all attorneys

of record by electronic mail only on October 1, 2020, addressed to:

Robert T. Lyles Mark David Neill
rtl@lylesfirm.com mneill@neilllawfirm.com
Lyles and Associates, LLC Mary Anna Neill
1037 Chuck Dawley Blvd., St. G-100 maneill@neilllawfirm.com
Mt. Pleasant, SC 29464 Neill Law Firm, PA

P.O. Box 2810

Murrells Inlet, SC 29576






A=
Janike [—nrry, Legal Secretary

HAYNSWORTH SINKLER BOYD, P.A.
ONE North Main Street, 2" Floor
Greenville, SC 29601

864.240.3223






THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Benjamin H. Culbertson, Circuit Court Judge

Case No. 2017-CP-26-03562

(OF=T (] [ F= @0 0] IR o Plaintiff,
V.
Garrard Construction Group, Inc., Dave & Buster’s of South Carolina, Inc.,

Broadway at the Beach, Inc., and Billy’s Plumbing Company, LLC.........c..cccccvvvennnne Defendants,
Garrard Construction Group, INC. .....ccoccveeiiiiii e Third-Party Plaintiff,
V.

RLI INSUrance COMPANY ......ccuieiieiiiieriieaiee ettt Third-Party Defendant

of whom:

Carolina Cool, INC. IS TNE .....vveeee e e Respondent,
and

Garrard Construction Group, INC. 1S the........ccoiiiiiii e Appellant.

INITIAL REPLY BRIEF

HAYNSWORTH SINKLER BOYD, P.A.

J.W. Matthews Ill, S.C. Bar No. 68581
Sarah P. Spruill, S.C. Bar No. 68337
P.O. Box 2048

Greenville, South Carolina 29602-2048
Telephone: (864) 240-3200
jmatthews@hsblawfirm.com
sspruill@hsblawfirm.com

Attorneys for Appellant
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ARGUMENT IN REPLY

Garrard Construction Group, Inc. (“Garrard”) has not argued that the circuit court abused
its discretion in entering any sanction in this case. It did not appeal the circuit court’s award of
$9,301 in attorney’s fees relating to its September 25, 2019 document production. Instead, Garrard
has appealed the portion of the circuit court’s order striking its counterclaims as a discovery
sanction in this case where there was no violation of any prior discovery order.

Carolina Cool, Inc. (“Carolina Cool”), rather than responding to Garrard’s specific
arguments relating to the order dismissing its counterclaims has retooled its proposed order as
entered by the Circuit Court laying out its grievances against all defendants over the entire course
of the case, including matters long since resolved and matters relating to unrelated defendants.
Then, after a twenty-seven page factual recitation, Carolina Cool focuses on the law applicable to
discovery sanctions in general rather than the more limited law relating to the striking of pleadings
as a sanction.

“When the court orders default or dismissal, or the sanction itself results in default or
dismissal, the end result is harsh medicine that should not be administered lightly.” Griffin Grading
& Clearing, Inc. v. Tire Serv. Equip. Mfg. Co., 334 S.C. 193, 198, 511 S.E.2d 716, 718 (Ct. App.
1999). “A sanction that results in a default or dismissal is a severe punishment that should be
imposed only if there is some showing of bad faith, willful disobedience, or gross indifference to
the rights of the adverse party.” Rickerson v. Karl, 412 S.C. 215, 221, 770 S.E.2d 767, 770-71
(Ct. App. 2015) (emphasis in original). “[T]he sanction imposed should be reasonable, and the
Court should not go beyond the necessities of the situation to foreclose a decision on the merits of
a case.” Balloon Plantation, Inc. v. Head Balloons, Inc., 303 S.C. 152, 154, 399 S.E.2d 439, 440

(Ct. App. 1990).





Here, Carolina Cool filed a generic, three-page motion for sanctions relating to the response
to a letter dated August 22, 2019 and complaining that the response in the form of a September 25,
2019 document production was both incomplete and, at the same time, too voluminous. (Motion,
R.at ). In seeking sanctions, the motion states “[t]he Plaintiff is also entitled to an Order
awarding sanctions against the Defendants for their intentional and numerous violations of the
South Carolina Rules of Civil Procedure and will argue the striking of [Garrard’s] counterclaim is
appropriate.” No further basis for this relief was provided in the motion, no affidavits were
attached, and Carolina Cool’s counsel declined to consult before filing or to respond to Garrard’s
counsel’s request for additional information between filing and the hearing. Garrard was
blindsided at the hearing and was not even provided copies of what was being submitted to the
circuit court. This lack of notice is further illustrated by the Rudd Affidavit, which reflects
Garrard’s inability to parse what Carolina Cool was seeking by way of its motion for sanctions.
(R.at__ ). For this reason, the motion failed to comply with the requirement in Rule 7, SCRCP
that motions “shall state with particularity the grounds therefor” and should have been denied.

With respect to the sanction of dismissal, Carolina Cool cannot point to a discovery order
that Garrard failed to follow, nor did it attempt to do so in its motion or at the hearing. This is not
a case where there were repeated discovery motions relating to Garrard’s conduct as shown in
Garrard’s Appellant’s brief. Garrard complied with the only discovery order issued with respect
to its conduct, the April 1, 2019 order relating to the conduct of certain depositions.

Instead of showing a pattern of motions to compel and noncompliance, Carolina Cool
points to the consent scheduling orders entered in this action. These scheduling orders were not
“discovery orders” or “rulings on discovery” and were not issued as a result of the parties’ conduct

during discovery. Rather, they are a routine series of consent orders submitted by the parties.





Given this history, dismissal was too harsh a sanction and amounted to an abuse of discretion. See
Skywaves | Corp. v. Branch Banking & Tr. Co., 423 S.C. 432, 456-57, 814 S.E.2d 643, 656 (Ct.
App. 2018).

In addition, the only evidence in the record with respect to Garrard’s document collection
efforts is the Rudd Affidavit. This affidavit was the only evidence submitted prior to the hearing
in accordance with Rule 6, SCRCP. Ms. Rudd is Garrard’s Chief Financial Officer. Although it
is true she was not listed as a witness in this case as to the facts giving rise to the parties’ claims,
that does not mean she lacks knowledge or is somehow disqualified from offering an affidavit as
to Garrard’s document production. Knowledge of the underlying claims is separate and distinct
from the subject matter of the affidavit. The circuit court erred in failing to consider this evidence
of good faith on Garrard’s part in its sanctions order.

Contrary to Carolina Cool’s arguments in section IV of its brief, reversal of the dismissal
would not result in an over lenient sanction. The circuit court awarded $9,301 in attorney’s fees,
which is a significant amount especially given the amount in controversy in this case. This
sanction award was not trivial and made Carolina Cool whole for its costs in pursuing the motion
(and was tailored to the production at issue in the motion). Such an award in no way results in
Carolina Cool’s rights being “deemed irrelevant.” The circuit court’s order rather than imposing
a narrowly tailored sanction rewards Carolina Cool’s failure to consult and “gotcha” strategy at
the hearing by awarding a windfall in the form of the dismissal of Garrard’s counterclaim.

CONCLUSION

For these reasons and those previously presented in its Appellant’s brief, this Court should
reverse the portion of the trial court’s order dismissing its counterclaims and remand this matter

for a full and fair resolution on the merits.





October 1, 2020
Greenville, South Carolina

Respectfully Submitted,
HAYNSWORTH SINKLER BOYD, P.A.

s/ Sarah P. Spruill

J.W. Matthews Ill, S.C. Bar No. 68581
Sarah P. Spruill, S.C. Bar No. 68337
P.O. Box 2048

Greenville, South Carolina 29602-2048
Telephone: (864) 240-3200
jmatthews@hsblawfirm.com
sspruill@hsblawfirm.com

Attorneys for Appellant
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APPELLANT’S ADDITIONAL DESIGNATION OF MATTER
TO BE INCLUDED IN THE RECORD ON APPEAL

Appellant Garrard Construction Group, Inc. (“Garrard”) proposes the following matter to
be included in the Record on Appeal in addition to those materials previously designated:

1. Proposed Order (exhibits to be included consistent with Respondent’s Designation of
Matter to be Included in the Record on Appeal)

I certify that this designation contains no matter which is irrelevant to this appeal.





October 1, 2020
Greenville, South Carolina

Respectfully Submitted,

HAYNSWORTH SINKLER BOYD, P.A.

s/ Sarah P. Spruill

J.W. Matthews Ill, S.C. Bar No. 68581
Sarah P. Spruill, S.C. Bar No. 68337
P.O. Box 2048

Greenville, South Carolina 29602-2048
Telephone: (864) 240-3200
jmatthews@hsblawfirm.com
sspruill@hsblawfirm.com

Attorneys for Appellant
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