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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

' fi{IM WILKES,
Plaintiff,
Vs.
HORRY COUNTY,
Defendant.

\vavvvvvvv

FACTS' AND-PROCEDURAL HISTORY

IN THE COURT OF COMMON PLEAS

C/A NO. 2010-CP-26-11570

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
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On August 20, 2010, an Horry County (“County”) Code Enforcement Inspector sEved

a notice on Michael Dixon to correct a hazardous and dangerous condition caused by an

unsecured pool at 1860 Arundal Drive (hereinafter referred to as the “property”). Defendant’s

Exhibit 1, Notice. Michael Dixon contracted with Land Services of South Carolina, LLC to fill

the pool in. Defendant’s Exhibit 2, Deposition of Herbert Maxwell Alford, p. 13, Il. 1-5 and

Defendant’s Exhibit 6, Deposition of Michael Dixon, p. 13, II. 3-22.

" Wher the notice was issued, the property was in foreclosure proceedings. An entity

named MTM International had successfully bid on the property at a foreclosure sale held in the

proceedings on August 5, 2010. Defendant’s Exhibit 3, Assignment of Bid and Defendant’s

Exhibit 4, Deed. On August 23, 2010, MTM International assigned the bid to the Plaintiff, and

on the same day the Horry County Master in Equity deeded the property to the Plaintiff. Ex. 3,

Assignment of Bid and Ex. 4, Deed. The Plaintiff subsequently commenced this action against

! The Plaintiff did not present any evidence at the summary judgment hearing disputing

the facts in this Order.



Horry County claiming that it had damaged his pool.

On November 3, 2011, the Defendant moved, pursuant to Rule 56, SCRCP, for summary
judgment, and on February 3, 2612, the Defendant submitted a memorandum and exhibits
supporting the motion. On April 9, 2012, the Court heard the motion. _

STANDARD

Summary judgment is appropriate when “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law. Rule ” Rule 56(c), SCRCP. “The purpose of summary judgment is to expedite

disposition of cases which do not require the services of a fact finder.” George v. Fabri, 345 S.C.

440, 452, 548 S.E.2d 868, 874 (2001). “A court considering summary judgment neither makes
factual determinations nor considers the merits of competing testimony; however, summary

judgment is completely appropriate when a properly supported motion sets forth facts that

remain undisputed or are contested in a deﬁrcient mannelr.” David v. McLeod Reg'l Med. Ctr.,
367 S.C. 242, 250, 626 S.E.2d 1, 5 (2006).
ANALYSIS

A successful purchaser at a foreclosure sale does not acquire legal title until the Master in
Equity executes and delivers a deed to the purchaser. S5.C. Code § 15-39-830. The undisputed
fact is that the Master in Equity did not execute and file a deed conveying legal title of the
property to the Plaintiff until August 23, 2010. Up to that date, the code enforcement officer was
entitled to rely on Michael Dixon’s record ownership in the property to serve the notice.

Consequently, no genuine issue of material fact exists to dispute that the Defendant’s inspection
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and service of the notice was proper.
Accordingly, the Court hereby grants the Defendant’s motion for summary judgment and
dismisses this action.

AND IT IS SO ORDERED.

Benjamin H. Culbertson
Judge for the Fifteenth Judicial Circuit
Court of Common Pleas

/2607 fjje TOWW south Carolina
Date: Wu{ 2@ 2017




FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF HORRY
IN THE COURT OF COMMON PLEAS CASE NO. 2010-CP-26-11570

Tim Willgéggv Horry County
PLAINTIFF(S) DEFENDANT(S)

, Attorney for : | | Plaintiff [ 1 Defendant
Submitted by: Benjamin H. Culbertson, Presiding Judge or
[] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

JURY VERDICT. This action came be ‘ore the court for a trial by jury: The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court
The issues have been tried or heard and 1 decision rendered.*

ACTION DISMISSED (CHECK REASONJ: [] Rule 12(b), SCRCP; [ ] Rule 41(a),
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [_} Other

ACTION STRICKEN (CHECK REASON): [ ] Rule 40(j), SCRCP; [_] Bankruptcy;

] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

O o ® O
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DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[] Affirmed; [ ] Reversed; [ | Remanded; [ ] Other

NOTE:

ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [_] See attached order (formal order to follow) M Statement of J udgment
by the Court:
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& Plaintiff’s Motion for Reconsideration is DENIED. \r——n = Gc_, ';.?(
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*This motion was decided without oral arguments. 70;/; o=
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Additional Information for the Clerk : 3;‘-7 - L
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INFORMATION FOR THE JUDGMENT INDEX

Complete this section below when the judgment affects title to real or personal property or if any amount

should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.
Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)
N/A  N/A $ N/A

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest

or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

Cevizan U105 Ly

2148
Benjamin H. Culbertson, Circuit Court Judge Judge Code

August 8, 2012

Date
5
_ SCRCP Form 4C (12/2011) o
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For Clerk of Court Office Use Only

SCRCP Form 4C (12/2011)

This judgment was entered on the day of ,20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 _to attorneys of record or
to parties (when appearing pro se) as follows:
Gene M. Connell, Jr. Edward A. Love
Walker Willcox
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
CLERK OF COURT
_ Court Reporter: None
6
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY C/A NO. 2010-CP-26- {|57D
Tim Wilkes, )
)
Plaintiff, ; . 2
© 2 e
vs. ) SUMMONS v % 7’ .
| ) L e
Horry County, ) %’é 2 L)g; )
' | ) ~% T
Defendant. ) o = L~
[
’ A
E

TO: THE DEFENDANT ABOVE NAMED:
YOU ARE HEREBY SUMMONED and required to answer the Complaint in this
action, of which a copy is herewith served upon you, and to serve a copy of your answer to the
said Complaint on the subscriber or subscribers at his or their office at Suite 209, The Courtyard,
1500 U.S. Highway 17 North, Post Office Drawer 14547, Surfside Beach, South Carolina 29587
within thrty (30) days after the service hereof; exclusive of the day of such service; and if you
fail to answer the Complaint within the time aforesaid; the Plaintiff in this action will apply to
the Court for the relief demanded in the Complaint and judgment by default will be rendered |

against you for the relief demanded in the Complaint. _

Gene M. Connell, Jr\
The Co d, Suite 309
1500 U. S. Highway 17

Post Office Drawer 14547

Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)

(843) 238-5050 (facsimile)
geonnell@classactlaw.net

Attorney for Plaintiff
November 3, 2010

Surfside Beach, South Carolina



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY C/ANO. 2010-CP-26- |57
Tim Wilkes, ) N
' . ) r:c;’ ?‘"
Plaintiff, ) “E
) : X
vs. ) COMPLAINT e, % F
) (Negligence) %%’ = <
Horry County, ) %\.ﬁ—_ <,
) JURY TRIAL %
Defendant. ). @
)
The Plaintiff, complaining of the Defendant, would respectfully allege unto this Court as
follows:
1. The Plaintiff is a citizen and resident of Georgetown County, South Carolina.

2. The Defendant, Horry County, is the political subdivision of the 'Staté of South
Carolina and is a body pqlitic which govérns the citizens of this area.

3. That on or about August 30, 2009, the Plaintiff was the successful bidder at a tax
sale of property identified as TMS# 173-03-03-011.

4, That the property, also known as 1860 Arundel Road, Myrtle Beach, SC 29577,
was purchased on:or about August 23, 2010 pursuant to the Settlement Statement between the
Master-in-Equity and the Plaintiff.

5. That on or about August 30, 2010, the Horry County Code Enforcement did
advise the previous oWners, Michael and Pamela Dixon, that the pool on the propeﬁy had to be
filled in or secured by a 48” fence within five working days or they would be fined:

6. The Defendant’s officers, agents and/or employees were unaware that the Plaintiff

owned the property and issued an Order requiring the previous owners to fill in the pool or place

a 48” fence around the pool.




7. That as a result of this Order of the Horry County Code Enforcement Office, the
pool in. question was ﬁiled in causing damage to the pool despite the fact that Horry County
Code Enforcement had no authority to order the previous owners to fill the pool in when the
Plaintiff wés the owner of the property in question.

8. That the Defendant, through its officers, agents and/or employeés was negligent,
reckless and willful in one or more of the following particulars:

a. in failing to check the records to see who was the owner of the property

located at 1860 Arundel Road;

b. m failing to make sure that they were communicating with the owner in
question;

c. in ordering the pool to be filled in;

d. in failing to investigate and/or determine the owner of the property;

e. in ordering a non-owner of the property to fill in the pool;

f. in failing to properly supervise its employees such that damage was not
done to Plaintiff’s property;

5. ‘That as a direct and proximate result, Plaintiff suffered severe damage in that the

said pool on his property is now damaged and in such shape that it cannot bé repaired; that said
pool will likely have to be completely renovated; that Plaintiff has sqffered damages in the
amount of $60,000.00 and has lost the ability to seil the property since the pool has been
damaged.

10. That Plaintiff requests judgment for actual damages and the costs of the action.

FOR A SECOND CAUSE OF ACTION

11. The Plaintiff realleges and reiterates each and every allegation as fully as if

repeated verbatim herein.



12.  The Plaintiff brings this cause of action for trespass in that the Defendant Horry
County did trespass onto Plaintiff’s property with unlawful entry.

13.  That as a result of trespass by Defendant’s officers, agents and/or employees, the
Plaintiff was not advised that the pool was going to be filled in.

-14. That Defendant did not have authority to go onto Plaintiff’s property and did not
check tc; make sure that they were on the appropriate pfoperty.

15.  That as a result of the trespass, damages occurred in that Defendant caused to fill
in the Plaintiff’s pool without Plaintiff’s knowledge.

16. That the damages were caused as stated in the first cause of action from-trespass
by Defendant’s officers, agents and/or employees on Plaintiff’s property.

17.  That Plaintiff asks for judgment as stated in the First Cause of Action for actual
damages and for the costs of the action.

WHEREFORE, Plaintiff prays for judgment as follows:

A. On the First Cause of Action for actual damages and costs.

B. On the Second Cause of action for actual damages and costs.

Gene M{ Connell, Jr.
The Cougtyard, Suite 209

1500 U. S. Highway 17 North

Post Office Drawer 14547

Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)

(843) 238-5050 (facsimile)
geconnell@classactlaw.net

Attorney for Plaintiff
November 3, 2010

Surfside Beach, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF HORRY ) C/ANO. 2010-CP-26-11570
TIM WILKES, )
)
Plaintiff, )
)
VS. ) ANSWER
)
HORRY COUNTY, )
) (Jury Trial Demanded)
Defendant. )
)

The defendant Horry County, by and through the undersigned, respectfully answers the
Plaintiff’s Complaint as follows:
1. Admitted upon information and belief.
2. Denied as pled.
3. Denied as pled.
4. Denied as pled.
5. Denied.

6. Denied as pled.

7. Denied.
8. Denied.
9. Denied.
10. Denied.
11.  Defendant reasserts the foregoing defenses and responses as if fully set forth herein.
12. Denied.

11




13. | Denied that the Defendant went onto any property to which Plaintiff was the record
owner without authority to do so. The remaining allegations are denied for lack of information and
knowledge as to what the Plaintiff knew or did not know.

14.  Denied that the Defendant went onto any property to which Plaintiff was the record

owner without authority to do so.

15.  Denied.
16.  Denied.
17.  Denied.
FOR A FIRST AFFIRMATIVE DEFENSE
18. This Defendant is entitled to the immuxﬁties, limitations, and defenses set forth in the

- South Carolina Tort Claims Act, S.C. Code Ann. §15-78-10, et. seq.; including, but not limited to,
S.C. Code Ann. § 15-78-60 (1), (2), (3), (4), (5), (9) and (13), S.C. Code Ann. § 15-78-70, and any
other applicable provision. |

FORA SECOND AFFIRMATIVE DEFENSE

19. | This Defendant is entitled to sovereign immunity from suit.
FOR A THIRD AFFIRMATIVE DEFENSE
20.  Pursuant to S.C. Code Ann. § 15-78-120(a)(1), the Plaintiff’s claims are subject to
a statutory cap on damages, which cap is pled as a limitation on and defense to such claims.

FOR A FOURTH AFFIRMATIVE DEFENSE

21. - Plaintiff’s claims are barred by the doctrine of Caveat Emptor.

12




22.

FOR A FIFTH AFFIRMATIVE DEFENSE

The Plaintiff is not entitled to any award of punitive damages, exemplary damages,

or attorney’s fees in this case pursuant to the South Carolina Tort Claims Act, S.C. Code Ann. §

15-78-10 et seq.

23.

justified.

24.

in this case.

25.

26.

27.

FOR A SIXTH AFFIRMATIVE DEFENSE

That the acts, conduct and/or omissions of these Defendants, if any, were legally

FOR A SEVENTH AFFIRMATIVE DEFENSE

That these Defendants did not breach and/or owe any duty of due care to the Plaintiff

FOR AN EIGHTH AFFIRMATIVE -DEFENSE

Plaintiff has failed to mitigate her damages in this matter.

FOR A NINTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the “unclean hands” doctrine.

FOR A TENTH AFFIRMATIVE DEFENSE

Plaintiff, by consummating the purchase of said property, condoned the actions and/or

inactions of the Defendant.

28.

FOR AN ELEVENTH AFFIRMATIVE DEFENSE

By consummating the purchase of said property, Plaintiff is estopped from bringing

the instant claims.

13



FOR A TWELFTH AFFIRMATIVE DEFENSE

29. By consummating the purchase of said property, Plaintiff has waived his claims as

pled in the Complaint.

DEMAND FOR JURY TRIAL

30.  The Defendant respectfully requests that all genuine issues of material fact, should

any exist, be tried before a jury.

WHEREFORE, the defendant Florence County Sheriff’s Office respectfully prays that this

action be dismissed in its entirety, and that it be awarded all taxable costs and other such relief as

this Honorable Court deems proper.
WILLCOX, BUYCK: & WILLIAMS;P-A-

By:

EDWARD A. LOVE

LD. No.: 75118

PO Box 1909

Florence, SC 29503-1909

(843) 662-3258 - Tel

(843) 662-1342 - Fax
ATTORNEY FOR DEFENDANT

April 5, 2011
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF HORRY ) C/ANO. 2010-CP-26-11570
TIM WILKES, )
)
Plaintiff, )
)
Vs. ) MEMORANDUM SUPPORTING
) MOTION FOR SUMMARY JUDGMENT
HORRY COUNTY, )
)
Defendant. )
)

The Defendant submits this memorandum supporting its Motion for Summary Judgment.
FACTS AND PROCEDURAL HISTORY

On August 20, 2010, an Horry County (“County”) Code Enforcement Inspector served a
notice to Michael Dixon, who was the record owner at the time of 1860 Arundal Drive, to secure
a swimming pool that was on the property and was not enclosed by a fence. Defendant’s Exhibit
1, Notice. Michael Dixon contracted with Land Services of South Carolina, LLC to fill the pool
in, which was done approximately five days later. Defendant’s Exhibit.2, Deposition of Hfarbért
Maxwell Alford, p. 13, 1. 1-5.

When the notice was issued, the house was in foreclosure proceedings. MTM
International was the successful bidder on the property. Defendant’s Exhibit 3, Assignment of
Bid. On August 23, 2010, the bid was assigned to the Plaintiff, and on thé same day the Horry
County Master in Equity deeded the property to Plaintiff. Ex. 3, Assignment of Bid and Exhibit
4, Deed. The Plaintiff subsequently commenced this action against Horry County claiming that it
was responsible to restore the pool in working condition.

L Horry County is entitled to immunity for any loss resulting from its enforcement of an

15



ordinance.

The South Carolina Tort Claims Act prohibits liability against a governmental entity for a
loss resulting from either the enforcement or the failure to enforce an ordinance. S.C. Code §15-
- 78-60(4). The loss alleged in the complaint results from Horry Count’s enforcement of an
ordinance. Horry County is immune from such claims, and it must be dismissed from the action.

In addition, S.C. Code § 15;78-60(1 3) prohibits liability against a governmental entity for
a loss resulting from:

[R]egulatory inspection powers or functions including failure to make an inspection or

making an inadequate or negligent inspection of any property to determine whether the

property complies with or violates any law, regulation, code, or ordinance or contains a

hazard to health or safety.

The b;asis of ’ghe Plaintiff’s complaint is that Horry County negligently performed its inspection
of the propérty which resulted in damage to the swimming pool. The clear and unambiguous
terms of code section 15-78-60(13) prohibits a loss arising from an alleged negligent inspection
of property. Consequently, Hofry Coﬁnty is entitled te immunity from the Plaintiff’s claims.

Fiﬁally-, Horry County followed its ordinances. The Horry County code does not require
an .onerous and time consuming full title search before issuing an abatement notice and it does
not even require that the inspector serve the actual owner; rather, the code requires an inspector
orﬂy to make a reasonable effort to locate the owner or person in charge of the property.
Defendant’s Exhibit 5, Horry County Code of Ordinances, Ordinance R104.6. The qury County
inspector served Michael Dixon with the notice. Michael Dixon was the legal owner of title,

maintained the property, and was in charge of it when the inspector served him with the notice.

Defendant’s Exhibit 6, Deposition of Michael Dixon, p. 13, 11. 3-22. Michael Dixon believed at

16




that time that he was the owner of the property. Id. Michael Dixon was a proper person to
receive notice under the ordinance to abate the hazard, which he did by contracting to fill the
pool 1n.
II. Horry County owed no duty to the Plaintiff

A successful purchaser at a foreclosure sale does not acquire legal title until the Master in
Equity executes and delivers a deed to the purchaser. S.C. Code § 15-39-830 and In re Graham,
35B.R. 15, 18 (Bankr. D.S.C. 1983). The Master in Equity executed, delivered, and recorded a
deed conveyir;g the property to the Plaintiff on August 25, after Horry County issued the notice
to Michael Dixon. Consequentiy, the Plaintiff was not the legal title holder when the notice was
issued.

Moreover, the Plaintiff was not even the successful bidder until the bin was assigned to
him on August 25. Michael Dixon was the only legal owner of record when Horry County
served the notice on August 20. Horry County owed ﬁo duty to the Plaintiff to serve him with
the abatement notice.

[L Horry County had the authority to enter and inspect the property and it is entitled to
immunity from any alleged loss resulting from the inspection.

An inspector may enter property when necessary to enforce the provisions of the Horry
County Code or when the inspector has reasonable cause to believe that a condition exists on
property in violation of the code. Ex. 5, Horry County Ordinance R104.6. The subject property
contained a swimming pool that was filled with water al_nd not secured by a fence. The inspector
was authorized to enter the property to inspect the swimming pool to determine if it violated the

code of ordinances.

17



S.C. Code § 15-78-60(9) prohibits liability against a governmental entity for a loss
resulting from the “entry of upon property where the entry is expressly or impliedly authorized by
law.” Horry County is immune from any loss resulting from the authorized entry onto the
property. Horry County’s entry and inspection of the property forms the basis of this lawsuit.

Consequently, the Plaintiff’s claims must be dismissed.

WILLCOX, BUYCK, & WILLIAMS, P.A.

By: %M
Edward A. Love #75118

Walker H. Willcox #72608

PO Box 1909

Florence, SC 29503-1909

(843) 662-3258 - Tel.

(843) 662-1342 - Fax

Email: wwillcox@willcoxlaw.com
Attormney for Defendant

February 3, 2012
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Deposition of Herbert Maxwell Alford, H, 8-24-1f

13- 14
1 EXAMINATION BY MR. CONNELL: . 1 A. Yes.
2 Q. What's the name of your company, Land Services of South 2 Q. Did Mr. Dixon inform you that the Horry County Building
3 Carolina? 3 Department had advised him that he had five days to
4 A. Yes,sir. 4 fill the pool or they were going to issue a warrant for
5 Q. ue? 5 him from the magistrate's office?
6 A. Yes, sir. 6 A. No, sir.
7 Q. Are you the owner -- are you the principal of the 7 Q. Did he advise you that the Horry County Building
8 company? 8 Department was going to take some sort of action,
9 A. Yes,sir. 9 either civil or criminal, against him?
10 Q. Do you have a genera! contractor’s license? 10 A. No.
11 A. No, sir. 11 Q. Would that have made a difference if you had known
12 Q. Do you have a specialty contractor's license with the 12 that, to you?
13 State of South Carolina? 13 A. Probably not.
14 A. No, sir. Those aren't required for what we do. 14 Q. Did Mr. Dixon advise you that the property had been
15 - Q. Do you have any business permit, business license with 15 foreclosed and a new person had bought the property on
16 Horry County? 16 August the 5th, approximately 15 days before he came to
17 A. Yes, sir. 17 see you about filling the pool?
18 Q. Allright. And what name is that in? 18 A. No.
19 A. tand Services of South Carolina. 19 Q. Were you advised by the County Building Department that
20 Q. Do you have liability insurance coverage? 20 someone else was the owner of the property?
21 A. Yes. ) 21 A. No.
22 Q. Who is your liability insurance carrier? 22 Q. Did you contact the County Building department and ask
23 A. Harold W. Welis and Son out of Wilmington, North 23 them if Mr. Dixon was still the owner of the property?
24 Carolina. 24 A. No.
25 Q. Did you have them as your agent at the time? 25 Q. Did Mr. Dixon in any way inform you that you needed to
15 16
1 do this job right away? 1 day; is that what you're -
2 A. No. 2 A. Yeah, with him present.
3 Q. Did he ask you whether or not you could do it within a 3 Q. Okay. Are you related to the Alfords in Myrtle Beach?
4 day or two of him calling you? 4 A. Billy Alford is my dad.
5 A. No. ) 5 Q. Okay. We'll stop the deposition until -- you want to
6 Q. Did you sense any urgency when he called you about you 6 contact him? What do you ~--
7 filling the pool with the dirt? 7 A. Either that — I mean I just —
8 A. Ijustwanted to do ajob and get paid. I mean, 8 MR. LOVE: We can talk to Tommy.
g it's -- you know, get it done. 9 MR. CONNELL: Okay.
10 Q. And did he ask you how long it would take you to do the 10  A. 1just-- you know, I'm being put on the hot seat for
11 job? 11 something that X was asked to do and —
12 A. No. 12 BY MR. CONNELL:
13 Q. Do you know now that Mr. Dixon was not the owner of the 13 Q. Notbyus.
14 real property when you filled the pool? 14 A. I know, but I'm just saying I don't — without one of
15 A. I guess, now that y'all are telling me that. 15 them being here, I'm not —
16 MR. LOVE: Object to form. 16 Q. Iunderstand. All right.
17 BY MR. CONNELL: 17 A. Okay? Thank you.
18 Q. That's the first time you've heard that, today? 18 MR. LOVE: All right.
19 A. Yes. 19 (Deposition concluded at 3:00 p.m.)
20 Q. Did you have any conversations with the Horry County 20
21 Building Department about the filling of this pool? 21
22 A. No. Ireally don't feel comfortable talking to you 22
23 without Tommy Brittain, who's my attorney, being here, | 23
24 so I'd like to stop this. 24
25 Q. Okay. And you're going to answer questions at another 25
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

Bank of New York as Trustee for the
benefit of the Certificateholders,
CWALT alternative Loan Trust
2007-14T2 Mortgage Pass-Through
Certificates, Series 2007-14T2

Plaintiff
V.
Michael D. Dixon, Pamela S. Dixon,
National City Bank, Plantation Point

Homeowners Association, Inc.

Defendani(s)

IN THE COURT OF COMMON PLEAS
DOCKET NO: 2009-CP-26-1900

FOR VALUABLE CONSIDERATION, receipt where is hereby acknowledged, MTM
International, does hereby assign its successful bid in the foregoing foreclosure action
for the property located at 1860 Arundel Road, Myrtle Beach, SC 29577 unto Tim
Wilkes, and does hereby direct Cynthia Graham Howe, Master in Equity for Horry
County, to execute her deed to the subject premises unto said assignee.

<,
g %’ g
4 ~3 .
Fo S
a/:.- /O \/'/
ASSIGNMENT OF BID I N
@v{fp -
7]
By: f7//22 A{/ 7 /
Tim Wilkes, Pré&sident
MTM International
R Pty CPE RN e G T
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" Instrument#: 2010000086249, DEED BK: 3477 PG: 140 DGCTYPE: 12501 [23/ 20007 4t
02:32:55 PM, 1 OF 3 COUNTY STAMBS: $215.60 STATE STAMPS: $509.60 BALLERY V.
SKIPPER, HORRY COUNTY, SC REGISTRAR OF DEEDS

TMS Number correct 1730303011

STATE OF SOUTH CAROLINA )
) DEED
COUNTY OF HORRY ) (PUBLIC SALE)

C/A NO: 2009-CP-26-1900

To Whom These Presents shall concern:

I, Cynthia Graham Howe, as Master in Equity for Hory County, State of South Carglina, send
greetings:

WHEREAS, in an action in the Court of Common Pleas in Horry County batwean Bank of New York as
Trustee for the benefit of the Certificateholders, CWALT, zlternative Loan Trust 2007-14T2 Mortgage
Pass-Through Certificates, Series 2007-14T2, as Plaintiff, and Michael 0. Dixon, Pamela S. Dixon,
National City Bank and Piantation Point Homeowners Association, inc., as Defendants, the Judge of
said County by Order passed on March 17, 2010 "did decree that the property described should be sold
by the Master in Equily for Harry County on the terms and for the purposes mentioned In the order
granted in the case; and WHEREAS, | the undersigned, as Master in Equity for Horry County, after due
advertisement of the said property for sale at public cutcry, did openly and publicly, and after the matter
of auction, and the sald property on August 5, 2010 for the sum of One Hundred and Ninety Si
Thousand Ddllars and 00/100 ($196,000.00) Dollars, said sum being the highest amount bid, paid by
TIM WILKES, its successors and assigns.

NOW. KNOW ALL MEN, That |, the undersigned, as Master in Equity for Horry County, pursuant to the
{orgoing and also in consideration of the said bid paid as the aforessid by the said herein below named
grantee, the receipt whereof is hereby acknowledged, have granted, bargained, sold, released, snd by
these presents do grant bargain and release the following described property unto the grantee, TiM
WILKES,

LEGAL DESCRIPTION AND PROPERTY ADDRESS:

All that certaln plece, parcel or lot of land, togather with the improvemsents thereon,
situate, fying and belng in Dogwood neck Townshlp, School District Eight, County
of Hormry, South Carolina, being shown and deslgnated as Lot 11 of Block E in
Plantation Point Bubdivision on that cerfain Plat prepared for Myrtle Beach
Farms Company by Robart L. Bellamy and Associates, dated 06/09/1876
and recorded in the Office of the Horry County Register of Deeds in Plat
Book 60 at page 63, reference to which is carved for a more completa
description of the mates ar

Property Address: 1880 Arundel Road, Myrie Beach, SC 29577
TMS: 173-03-03-011 '
Grantees Address: PO Box 326, Murrells Inist, SC 29576,
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TOGETHER, with all the singular the hereditaments, rights, members and appurtenances whatsoever
to the said property belonging of in any wise incldent or appertaining, and the reversions and
remainders, rents, issues, and profits thersof; and also any estate, right, tide, interest, dower,
possession, benefit, claim or demand therein whatsoever of all parties to the said suit and of all other
persons who might rightfully claim the same or any part thereof, by, from, or under them, or either of

them;
TO HAVE AND TO HOLD the said property- with its heredilantents, privileges. and appurtenanoe/

unto the said granies, hisfits successors and assigns for thelr own use, benefit, and behoof, forever,

IN WITNESS WHEREOQF, |, the undersigned, as Master in Equity for Horry County, under and by virtue
of the said order(s), have hereunto set my Hand and Seal the *_day of August, in the year of our
Llord Two Thousand Ten, and in the Two Hundred and Thirty Fifth year of Sovereignty and
independence of the United States of America.

SIGNED, SEALED AND DELIVERED
In the Presence of:

'STATE OF SOUTH CAROLINA )
) C/A NO: 2009-CP—26-1900

COUNTY OF HORRY )

PERSONALLY APPEARED the undersigned witneas and made oath that {8)he saw Cynthia Graham
Howe, as Master in Equity for Horry Couply. sign, seal, and deliver the within Deed: and that
deponent together with the other witness signed their names as withesses thereto.

SWORN to before me this 233 day f é
of August, 2010
OB Ls)

' CAROLINA
My Commission Expires: 47/' ;‘90/7

This desd was prepared by Murray Law Offices, P.A.., Attorney at Law, 4214 Mayfsir Street, Suite A.
Myriie Beach, SC 28577

index: Michae! D. Dixon

Master in Equity

s~

e
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AFFIDAVIT FOR TAXABLE OR EXEMPT TRANSFERS

STATE OF SOUTH CAROLINA )
)
COUNTY OF HORRY )
PERSONALLY appeared before me the undersigned, who being duly sworn, deposes and states:

1. Thave read the information on the back of this affidavit and I understand such information.

2. The property being transferred is located at 1860 Arundel Road, Myrtle Beach, SC 29577, bearing Horry County Tax Map
Nuraber 173-03-03-011, and was transferred by Master In Equity to Tim Wilkes on August 23,2010.

3. Check one of the following: The deed is

{a) X___subject to the deed recording fee as a transfer for consideration paid or to be paid in money or money’s
worth. -

(b) ____subject to the deed recording fee as a transfer between a corporation, a partmership, or other entity and
a stockholder, partner, or owner of the entity, or is a transfer to a trust or as a distribution to a trust
beneficiary.

(c) exempt from the deed recording fee because (See Information section of affidavit):
(If exempt, please skip items 4 - 7, and go to item 8 of this affidavit.)
4. Check one of the following if either item 3(a) or item 3(b) above has been checked (See Information section of this-affidavit.):

(a) X___ The fee is computed on the consideration paid or to be paid in money or money's worth in the amount

of $196.000.00. .
(b) ____ The fee is computed on the fair market value of the realty which is §
(c)____ The fee is computed on the fair market value of the realty as established for property tax purposes
whichis § .
5. Check Yes orNo X to the following: A lien or encumbrance existed on the land, tenement, or realty before the

transfer and remained on the land, tenement, or realty afler the transfer. If "Yes," the amount of the outstanding balance of this
lien or encumbrance is: §

6. The deed recording fee is computed as follows:
{a) X__ Place the amount listed in item 4 above here: 196,000.00

(b) Place the amount listed in item 5 above here: 0.00

(If no amount is listed, place zero here.)
(c) Subtract Line 6(b) from Line 6(a) and place result here: 196,000.00

7. The deed recording fee due is based on the.amount listed on Line 6(c} above and the deed recording fee due is: $725.20.

8. As required by Code Section 12-24-70, I state that ] am a responsible person who was connected with the transaction as: Attorney
for the Purchaser.

9. 1 understand that a person required to furnish this affidavit who willfully furnishes a false or fraudulent affidavit is guilty of a
misdemeanor and, upon conviction, must be fined not more than one thousand dollars or imprisoned no more than on year, or
both.

(g (SEAL)

(3 7).
{otary Public for South Carolina
My Commission Expires: 5// / f 5? /13




ADMINISTRATION

have the effect of waiving requirements specifically provided
for in this code.

R104.2 Applications and permits. The building official shall
receive applications, review construction documents and issue
permits for the erection and alteration of buildings and struc-
tures, inspect the premises for which such permits have been
issued and enforce compliance with the provisions of this code.

R104.3 Notices and orders. The building official shall issue
all necessary notices or orders to ensure compliance with this
code. -

R104.4 Inspections. The building official is authorized to
make all of the required inspections, or the building official
shalt have the authority to accept reports of inspection by
approved dgencies or individuals. Reports of such inspections
shall be in writing and be certified by a responsible officer of
such approved agency or by the responsible individual. The
building official is authorized to engage such expert opinion as
deemed necessary to report upon unusual technical issues that
arise, subject to the approval of the appointing authority.

R104.5 Identifieation. The building official shall carry proper
identification wherr inspecting structures or premises in the
performance of duties under this code.

R104.6 Right of entry. Where it is necessary to make an.
inspection to enforce the provisions of this code, or where the
building official has reasonable cause to believe that there
exists in a stfacture or upon a premises a condition which is
contrary to or in violation of this code which makes the struc-
ture or premises unsafe, dangerous or hazardous, the building
official or designee is authorized to enter the structure or pre-
mises at reasonable times to inspect or to perform the duties
imposed by this code, provided that if such structure or pre-
mises be occupied that credentials be presented to the occupant
and entry requested. If $uch structure or premises be unoccu-

pied, the building official shall first make a reasonable effortto -

locate the owner or other person having charge or control of the
structure or premises and request entry. If entry is refused, the
building official shall have recourse to the remedies provided.
by law to secure entry. )

R104.7 Department records. The buﬂdm g ofﬁc1al shall keep
official records of applications received, permits and certifi-
cates issued, fees collected, reports of inspections, and notices
and orders issued. Such récords shall be retained in the official
records for thé period required for the retention of public
records.

R104.8 Liability-. The building official, member of the board
of appeals or employee charged with the enforcement of this

-code, while acting for the jurisdiction in good faith and without

malice in the discharge of the duties required by this code or
other pertinent law or ordinance, shall not thereby be rendered
liable personally and is hereby relieved from personal liability
for any damage accruing to persons. or property as a result of
any aet or by reason of an act or omission in the discharge of
official duties. Any suit instituted against an officer or
employee because of an act performed by that officer or
employee in the lawful discharge of duties and under the provi-
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sions of this code shall be defended by legal representative of
the jurisdiction until the final termination of the proceedings.
The building official or any subordinate shall not be liable for
cost in any action, suit or proceeding that is instituted in
pursuance of the provisions of this code.

R104.9 Approved materials and equipment. Materials,

- equipment and devices approved by the building official shall

be constructed and installed in accordance with such approval.

R104.9.1 Used materials and equipment. Used materials,
equipment and devices shall not be reused unless approved
by the building official.

R104.10 Modifications. Wherever there are practical difficul-
ties involved in carrying out the provisions of this code, the
building official shall have the authority to grant modifications
for individual cases, provided the building official shall first
find that special individual reason makes the strict letter of this
code impractical and the modification is in compliance with the
intent and purpose of this code and that such modification does
not lessen health, life and fire safety requirements or structural:
The details of action granting modifications shall be recorded
and entered in the files of the department of building safety.

R104.10.1 Areas prone to flooding. The building official '
shall not grant medifications to any provision related to

areas prone to flooding as established by Table R301.2(1)
without the granting of a variance to such provisions by thé
board of appeals.

R104.11 Alternative materials, design and methods of con- -

struction and equipment. The provisions of this code are not
intended to prevent the installation of any material or to pro-

hibit any design or method of construction not specifically pre--

scribed by this code, provided that any such alternative has
been approved. An alternative material, design or method of

construction-shall be approved where the building official finds -

that the proposed design is satisfactory and complies with the
intent of the provisions of this code, and that the material,
method or work offered is, for the purposesintended; at least the

equivalent of that prescribed in this code. Compliance with the .

specific performance-based provisions of the International
Codes in liew.of specific requirements of this code shall also be
permitted as an alternate. -

R104.11.1 Tests. Whenever there-is insufficient evidence of
compliance with the provisions of this code, or evidence
that a material or method does not conform to the require-
ments of this code, or in order to substantiate claims.for
alternative materials or methods, the building official shall
have the authority to require tests as evidence of compliance
to be made at no expense to the jurisdiction. Test methods
shall be as specified in this code or by other recognized test

standards. In the absence of recognized and accepted test

methods, the building official shall approve the testing pro-
cedures. Tests shall be performed by an approved agency.
Reports of such tests shall be retained by the building offi-
cial for the period required for retention of public records.

2006 INTERNATIONAL RESIDENTIAL CODE®
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SPECIAL CONSTRUCTION

noncombustible covers- and shall be either fixed, retractable,
folding or collapsible.

31054 Canopy materials, Canopies shall be constructed of a

rigid framework with an approved covering that meets the fire -

propagation performance criteria of NFPA 701 or has a flame
spread index not greater than 25 when tested in accordance
with ASTM E 84.

SECTION 3106
MARQUEES

3106.1 Genersal. Marquees shall comply with this section and
other applicable sections of this code.

3106.2 Thickness. The maximum height or thickness of a mar-
_quee measured vertically from its lowest to its highest point
shall not exceed 3 feet (914 mm) where the marquee projects
more than two-thirds of the distance from the property line to
the curb line, and shall not exceed 9 feet (2743 mm) where the
marquee is less than two-thirds of the distance from the prop-
erty line to the curb line, '

3106.3 Roof construction. Where the roof or any part thereof
is a skylight, the skylight shall comply with the requirements of
Chapter 24. Every roof and skylight of a marquee shall be
zloped to downspouts that shall conduct any drainage from the
marguee in such a manner so as not to spill over the sidewalk. -

31064 Location prohibited. Every marquee shall be so
located as not to interfere with the operation of any exterior
standpipe, and such that the marquee does not obstruct the clear
passage of stairways or exit discharge from the building or the
installation or maintenance of street lighting.

3106.5 Construction. A marquee shall be supported entirely
from the building and constructed of noncombustible materi-
als. Marquees shall be designed as required in Chapier 16.
Structoral members shall be protected to prevent deterioration.

SECTION 3107
SIGNS

3107.1 General. Signs shall be designed, constructed and
maintained in accordance with this code.

SECTION 3108
RADIO AND TELEVISION TOWERS

3108.1 General. Subject to the provisions of Chapter 16 and
the requirements of Chapter 15 governing the fire-resistance
_ratings of buildings for the support of roof structures, radio and
television towers shall be designed and constructed as hercin
provided.

3108.2 Location and access. Towers shall be located and
equipped with step boits and ladders so as to provide recady
access for inspection purposes. Guy wires or other accessories
shall not cross or encroach upon any street or other public
space, or over above-ground electric utility lines, or encroach
upon any privately owned property without written consent of
the owner of the encroached-upon property, space or
above-ground electric utility lines.

532

3108.3 Construction. Towers shall be constructed of approvid
corrosion-resistant noncombustible material. The minimuny
type of construction of isolated radio towers not more than 100-
feet (30 480 mm) in height shall be Type IIB. ’

3108.4 Loads. Towers shall be designed to resist wiad loads in
accordance with TIA/EIA-222. Consideration shall be given to
conditions involving wind load on ice-covered sections in ;
localities subject to sustained freezing temperatures.

3108.4.1 Dead load. Towers shail be designed for the dead -
load plus the ice load in regions where ice formation occurs,

3108.4.2 Wind load. Adequate foundations and anchorage
shall be provided to resist two times the calcolated wind
load.

3108.5 Grounding. Towars shall be permanently and eﬂ:ee-v
tively grounded.

SECTION 3109
SWIMMING POOL ENCLOSURES AND
SAFETY DEVICES -

3109.1 General. Swimming pools shall comply with tha
requirements of this section and other applicable sections of
this code.

3109.2 Definition. The following word and term shall, for the
purposes of this section and as used elsewhere in this code,
have the meaning shown herein.

SWIMMING POOLS. Any stracture intended for swimming,

recreational bathing or wading that contains water over 24
inches (610 mm) deep. This includes in-ground, above-ground
and on-ground pools; hot tubs; spas and fixed-in-place wading - =
pools. !

3109.3 Public swimming pools, Public swimming pools shall
be completely enclosed by a fence at least 4 feet (1290 mm) in
height or a screen enclosure; Openings in the fence shall not
permit the passage of a 4-inch-diameter (102 mm) sphere. The
fence or screen encloswre shall be equipped with self-closing
and self-latching gates.

3109.4 Residential swimming pools. Residential swimming
pools shall comply with Sections 3109.4.1 through 31094 3.

Exception: A swimming pool with a power safety cover or
a spa with a safety cover complying with ASTM F 1346.

31094.1 Barrier height and clearances. The top of the
barrier shall be at least 48 inches (1219 mm) above grade -
measured on the side of the barrier that faces away from the -8
swimming pool. The maximum vertical clearance between ’
grade and the bottom of the barrier shall be 2 inches (51
mm) measured on the side of the barrier that faces away
from the swimming pool. Where the top of the pool stric-
ture is above grade, the barrier is autherized to be at ground
level or mounted on top of the pool structure, and the maxi- B
mum vertical clearance between the top of the poel structure = 3
and the bottom of the barrier shall be 4 inches {102 mm). -2

3109.4.1.1 Openings. Openings in the barrier shall not
allow passage of a 4-inch-diameter {102 mm) sphere.

2008 INTERNATIONAL BUILDING CODE®
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i Deposition of Michael D. Dixon, 8-24-11

13 14
1 Q. How about at the bottom on the blue sticker? 1 Q. Allright. ‘And what did you do in response to this
2 A. ExhibitNo. 9. 2 Defendant's Exhibit? .
3 Q. Allright. So we‘ve got Defendant's Exhibit No. 9. 3 A. Oncel realized I only had a week to handie it, I
4 Take a look af that and tell me what you see. 4 called Wells and told him my situation and I said -
5 A. Pool must be secured by 48-inch fence or filled in 5 you know, I knew if I put up a fence, it would look
6 within five working days to avoid legal action with 6 tacky, and we actually had the property sold and I
7 magistrate’s office. Pictures taken. 7 just -- I didn't want to put up some kind of temporary
8 Q. Al right. Do you think that's the document that 8 fence that would not — that would look like crap.
9 Jarrett gave you or do you know? 9 Q. who did you have the property sold to?
10 A. It could be. It's blown up, and I think -- seemed like 10 A. The neighbor, Stanley Allen. Well, we had actually had
11 it was yellow or pink but X think so, yeah. 1 a contract on that piece of property.
12 Q. Okay. Allright. And so on August the 20th, 2010, 12 Q. why didn't that contract go through?
13 does that sound about the right date? 13 A. Itwas a-- there was a second mortgage associated with
14 A. Iwould say probably, yes, I'm sure. I mean I'm not 14 that and we were going back and forth with the first
15 positive, but I'm relatively sure this is what I 15 mortgagor and second mortgagor, and then I think during
16 .. . received. 16 that transition and all the talks, I think another bank
17 Q. All right. When Jarrett came by and gave you the slip 17 gobbled up that bank and we had to deal with whole new
18 of paper, no matter what day it was, if it was August 18 people, and once that happened, the communication just
19 20th or some other day, when he gave it to you, were 19 stopped, and my wife was doing a lot of that, you know,
20 you the owner of the property at the time? 20 because she's a reaitor and she was doing a lot of that
21 A. Iassumed I was. I haven't been notified by anybody 21 communicating back and forth with these people and
22 that I wasn't. 22 what -~
23 Q. Okay. All right. And did you feel that as the owner 23 Q. Where does she work?
24 of the property, you were to take action based on that? 24 A. She's just free-lance.
25 A. Yes. 25 Q. Okay.
15 16
1 A. During that time, every time, you know, she would get 1 A. Ididn't. I just seen the height and I — you know, I
2 involved, there would be a new person on the case and 2 could have stuck something up there but I knew it would
3 it would have to start from scratch and it just had 3 look crappy. You know, in that time frame, I couldn't
4 drug on and on and on, and then I think -~ I think that 4 get somebody to come out there and build something
5 company got bought out, that bank got bought out. 5 tasteful. N
6 Q. Okay. 6 Q. Al right. How quickly did Wells get out there after
7 A. So it was really, really chaotic. 7 you called him?
8 Q. All right. Obviously, all that codldn‘t have occurred 8 A. obh, me. I think — I mean I think he was able to meet
9 in the five days that you had to make a decision fence 9 the deadline but I think it was probably -- I'm
10 versus fiil? 10 guessing at this -- probably maybe three days at least
11 A. Right. 11 before he could even do anything because he was busy
412 Q. Al right. So what led you to the decision to fill the 12 also. :
13 pool rather than fence it? 13 Q. Allright. Let me ask you this. On August 20th, 2010,
14 A. The time line. 14 assuming that's the date that Jarrett gave you this
15 Q. Okay. Allright. Let me see that form real quick. 15 piece of paper, do you remember there being a large
16 You contacted Wells. As we know, it's Wells Alford who 16 sign in the yard that said for sale by owner?
17 was in here a minute ago? 17 A. No. I know the day I went to check, to check the — to
18 A. Right, right. 18 see if Wells did it before that time frame, went there
19 Q. How did you know Wells? 19 and -~ actually with my mower, and I mowed everything
20 A. TI'vedealt with his dad for about 25 years with 20 and X saw that he filled the pool, and I was a little
21 cabinets. I sell them them their cabinets, A&I. 21 concerned that he didn’t fill it all the way and I was
22 Q. Did you ask the County what kind of fence they 22 a little concerned that that may be an issue, you know,
23 required? 23 but that is the first time I saw the for sale sign in
24 A. I1didn't. 24 there.
25 Q. Okay. 25 Q. Okay. So on this date, August 20th, when Jarrett came
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY C/A NO. 2010-CP-26-11570
Tim Wilkes, )
) o
Plaintiff, )
) oz e B
vs. )  PLAINTIFF’S NOTICE OF MOEIOR, = -~
) ANDMOTIONFOR €% &~ %5 =
Horry County, ) RECONSIDERATION ‘;?;r; = o
) PURSUANT TO SCRCP59®)S, __ &
Defendant. ) '?,% = (':”i
) b @ A
Pz o <
Y.

YOU WILL PLEASE TAKE NOTICE, the Plaimtiff moves the Court for angdrder
reconsidering its previous Order Granting Defendants’ Motion for Summary Iudgmeﬁt ~aa';t'ed May
25, 2012, filed May 29, 2012 and received by Plaintiff’s counsel on June 7, 2012. The basis of
Plainﬁiffs Motion for Reconsideration is that the Order indicates Plaintiff did not presént any
evidence at the summary judgment hearing disputing the facts in this Order. Plaintiff respectfully
disagrees and attaches hereto the evidence presented at the hearing which would show that summary
judgment was inappropriate. That evidence is as follows:

1. Plaintiff submitted the attached photograph (which was shown to the Court)

indicating that Plamtiff had purchased the property and that it was for sale and had a sign on it.‘

(Exhibit 1).

2. Plaintiff also presented the Master-in-Equity’s Report on Sale and Disbursements
dated August 24, 2010 which showed that Plaintiff had purchased the property on August 5, 2010.
(Exhib