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s'rATE OF SOUTH CAROLINA 

COUNTY OF BERKELEY 

LG. ELROD, 

Plai.ntiff. 

v. 

BERKELEY COUNTY, BERKELEY 
COUNTY SHERIFF'S DEPARTiVIENT. 
AND H. WAYNE DEWITr, 

Dc ft: ndanls. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 

---------------------------) 

Presiding Judge: 
Dale of I'leming: 
Plaintiff's Altorney: 
Defendants' Ai.tomey: 
Courl Reporter: 

IN THE COURT OF COrv1MON PLEAS 
FOR THE NINTH JUDICIAL CIRCUIT 
CASE NO, 201O-CP·08-04-l53 

ORDER 

Ddtdra L Jefferson 
April 26. 201 I 
Pro Se 
G. Wade COtiper, Esquirl.: 
Anne ivlcycr 

~ --

The instanl matter came bdore lilt.: e(Hlrt on April 26,2011 on the Delcndants' [Vlotion l() 

Dismiss wilh prejudice pursmllll 10 Ruh:12(b)(h), SeRer. Present at the hearing ivere the 

Plaintiff, \\'ho appeared pru :ie, and G. Wade Cooper, Esquire. who appeared on bdmlfof the 

Defendants. For the rca~ons set I<xth below? the.Dclclldallb' Motion is granted as 10 Defendant 

Berkeley County and denied as to Defendants Berkeley C6ulllY Sheriff's Department and H. 

Wayne Dewitt. 

FACTtJALBACKGROUND 

The Plaintiff alkges thai 011 or about January 10, 20(1) and January 15. 2008, the 

Defendant sent two (2) squad cars and Sheri rf's deputies from Berkeley County Sheri 1"1' s 

Department to Plaintiffs properly and restrailled Plaintiff from his property \"hile Comeast 

Cable workecl on their equipment OJ) PlailllifTs property. (CampI. 'l~ 6,9.) rhiintifr alleges Ihat 



the Defendant did this without courl order or any legal papers of any kind. (Jd.) Plaintiff further 

alleges that this was done after Comcast Cable was .put on trespass notice by Attorney Mary 

Leigh Arnold. (Compl. 1'1 6.) 

Plaintiff initiated this action by the filing of a Summons and Complaint on December 16, 

2010 which sets forth causes of action for False Imprisonment and Unlawful Detention-Abuse of 

Process. On January 11,2011, the Defendants, in lieu of an Answer, filed Defendants' Notice of 

Motion and Motion to Dismiss pursuant to Rule 12(b)(6), SCRCP on grounds that the Complaint 

fails to state facts sufficient to constitute a cause of action. The basis of Defendants' Motion is 

the Defendants are governmental entities as defined by the South Carolina Tort Claims Act, S.c. 

Code Ann. § 15-78-10, et seg., and are barred by the applicable statute of limitations. 

STANDARD OF REVIEW 

According to South Carolina law, "[u]nder Rule 12(b)(6) of the South Carolina Rules of 

Civil Procedure, a defendant may move to dismiss a complaint based on a failure to state facts' 

sufficient to constitute a cause Of action." Brazell v. Windsor, 376 S.c. 83, 87, 655 S.E.2d 736, 

737 (2007), rev'd on other grounds, 384 S.c. 512, 682 S.E.2d 824 (2009). Furthermore, "[tJhe 

decision to grant a Rule. 12(b)(6) motion to dis,miss must be based solely upon the allegations sel 

forth in the complaint." ld. at 87, 655 S.E.2d at 737-38. In ruling on a motion to dismiss, the 

trial court must determine "whether the comphlint, viewed in the light most favorable to the 

plaintiff, states any valid claim for relief." Id. at 87, 655 S.E.2d at 738. Accordingly, "if facts 

alleged and inferences reasonably deducible therefrom entitle the plaintiff to relief under any 

theory," a South Carolina courtrriust refuse to grant a motion to dismiss. Id. 



CONCLUSIONS OF LAW 

The Tort Claims Act is the exclusive remedy available for any tort committed by a 

governmental entity, its employees or its agents unless the employee's conduct was not within 

the scope of his official duties or constituted actual fraud, actual malice, intent to harm, or a 

crime involving moral turpitude. S.C. Code Ann. §§ 15-78-20(b), 15-78-70(b). A governmental 

entity means the State and its political subdivisions: ld. at § 15-78-30(d). Defendants Berkeley 

County and Berkeley County Sheriffs Department are governmental entities as defined by 

Section 15-78-30( d). Likewise, Defendant Dewitt, as Sheriff of Berkeley County, is considered 

a "slate official." Cone v. Nettles, 308 S.c. 109, 112,417 S.E.2d 523, 524 (1992). 

The Defendants argue that S.c. Code Ann. § 15-78-110 provides the applicable statute of 

limitations as to all Defendants, and, thus, all Defendants should be dismissed with prejudice for 

failure to file the Summons and Complaint within the applicable time period. Section 15-78-110 

provides in relevant part, ~'[A]ny action brought pursuant to [the South Carolina Tort Claims 

Act] is forever barred unless an action is commenced within two years after the date the loss was 

or should have been discovered .... " S.c. Code Ann. § 15-78-110. 

The Plaintiff argues that Section 15-3-540 should apply, which provides that actions 

against sheriffs, coroners or constables, upon a liability incurred by virtue of an act or omission 

while acting in their official capacity. must be brought within three (3) years. S.c. Code Ann. § 

15-3-540(1); see also Allen v. Fidelity and Deposit Co'. of Maryland. 515 F. Supp. 1185 (D.S.C. 

1981). afrd, 694 F.2d 716 (4th Cir. 1982). However. to the extent the wrongful acts of a sheriff, 

coroner, or constable fall within the South Carolina Tort Claims Act and arc committed in their 

official capacity, they are shielded from liability. S.c. Code Ann. § 15-78-20(b). A sheriff, 

coroner, or constable will not be personally liable for a tort unless their actions were not within 



the scope of their duties. Id. § 15-78-70(b). Therefore, if the sheriff waS acting in an official 

capacity and his actions were within the scope of his duties, he would be subject to the two (2) 

year statute of limitations from the date of discovery of loss as provided in Section 15-78-110 

rather than the (3) year statute of limitations period provided in Section 15-3-540. ,The Plaintiff 

contends that Section 15-3-540 is the npplicabJe statute because the Defendants, though acting in 

their official capacity at the time of the incident, were not acting within the scope of their duties. 

Plaintiff filed the instant action'in Berkeley County on December 16, 2010. A review of 

the Complaint indicates Plaintiffs alleged loss occurred between January 10, 2008 and January 

15, 2008. (Compl. 1111 6, 9.) A verified Complaint was not filed within one (1) year of the dates 

of the alleged loss pursuant to S.c. Code Ann. § 15-78-80. This action was filed more than two 

(2) years but less than (3) years after the date of alleged loss was or should have been discovered. 

The Court finds that Section 15-78-110 applies to Defendant Berkeley County as it is a 

governmental entity subject to the South Carolina Tort Claims Act. See Allen, 515 F. Supp. at 

1189 ("By the clear language of the statute, Section [5-3-540 would not apply to an action 

brought against the County of Aiken.,,).1 The Plaintiff's deadline for filing this action against 

Defendant Berkeley County expired on or before January 16, 2010 pursuant to Section 15-78-

110. Therefore, the instant action against Defendant Berkeley County is barred by the statute of 

limitations and should be dismissed with prejudice. 

The Court finds that the applicable statute of limitations as applied to Defendants 

Berkeley County Sheriffs Department and H. Wayne Dewitt is determined by whether the 

1 The wrongful acts alleged in the Complaint are those of Ihe Berkeley County Sheriff, Defendant Dewitt, and the 
Sheriffs deputies whom he sent to the Plaintiffs property. According to South Carolina case law, Sheriffs and 
depulies arc state, not county, officials. ~ Edwards v, Lexington County Sheriffs Dep't, 386 S.c. 285, 288 n.l, 
688 S.E.2d 125, 127 n.l (2010); see also Cone, 308 S.c. at 112, 417 S.E.2d al 525: Heath v, Nken County, 295 S.c. 
416, 368 S.E.2d 904 (1988) (holding that dcpulies act as the sheriffs agent and nre not employees of the county). 
Accordingly, the County of Berkeley may not be held liable for the acts of the Sheriff and his deputies. 



Sheriff and his deputies were acting in their official capacity and whether their actions were 

within the scope of their duties. In ruling on a motion to dismiss, the trial court must determine 

"whether the complaint, viewed in the light most favorable to the plaintiff. states any valid claim 

for relief." Brazell, 376 S.c. at 87, 655 S.E.2d at 738. Accordingly, "if facts alleged and 

inferences reasonably deducible therefrom entitle the plaintiff to relief under any theory," a 

South Carolina court must refuse to grant a motion to dismiss. Yd. Moreover, "where the 

allegations of the complaint give rise to competing inferences on a question of material fact, 

dismissal of the case under Rule 12(b)(6) is not appropriate." Osprey, Inc. v. Cabana Ltd. P'ship, 

333 S.c. 323, 332, 509 S.E.2d 275, 279 (Cl. App. 1998), overruled on other grounds by I'On, 

LLC v. Town of Ml. Pleasant, 338 S.c. 406, 526 S.E.2d 716 (2000). The Court finds that the 

allegations in the Complaint give rise to competing inferences on a question of the material fact 

of whether the Sheriff and his deputies were acting in their official capacity and whether their 

actions were within the scope of their duties. As stich, the Defendants' Motion to Dismiss is 

denied as to Defendants Berkeley County Sheriffs Department and H. Wayne Dewitt. 

CONCLUSION 

Based on the analysis set forth above, the Defendants' Motion to Dismiss with Prejudice 

is GRANTED as to Defendant Berkeley County and DENIED as to Defendanrs Berkeley County 

Sheriff's Department and H. Wayne Dewitt. 

IT IS SO ORDERED. 

~~::....:...._..!...14.....!...... __ , 2011 
ston, South Carolina in Chambers 



STATE or SOUTHCAROLINA 

COUNTY OF BERKELEY 

LG. ELROD, 

) 
) 
) 
) 
) 
) 
) 

Plaintiff, ) 

v. 

BERKELEY COUNTY, BERKELEY 
COUNTY SHERIFf'S DEPARTtvlENT. 
AND H. WAYNE DEWln', 

) 
) 
) 
) 
) 
) 
) 

Defendants. ) 

,-'''-------,---- ) 

I~residingJlldgc; 
Dare of Hearing: 
Plaintiff's Allorncy: 
Defendants' Attorney: 
CClUrl Reporter: 

IN THE COURT OF COMMON PLEAS 
NINTH JUDICIAL CIRCUIT 
CASE NO. 20IOcCP-08-04453 

ORDER DENYING DEFENDANTS' 
MOTION TO RECONSIDER 

Deadra L. Jefferson 
April 26, 2011 
Pm St: 
G. Wilde Cooper, Esquire 
Anne, Meyer 

TI-IIS MATrER is before the Coun on the Defcndallls'Motion to 'Reconsider pursuallt 10 

Ru\cs :52, 59, :t11d 60, SCRCP. Defendants' Motion to Dismiss pursuant to Rule 12(b)(6}, 

SCRCP, filed January 11,2011, was decided by the Court af~er a nOll-jury motion hearing 0/1 

April 26, 20lLA Court Order grantingOCfendants' inotioll as!O Berkeley Coqnty and denyir!'g' 

the motion as to Defendants Berkeley Coullty Sherjft~s Department and H. Wayne Dewitt was 

filed on June '16, 2011 and received by counsel for tbe Defendants on June 20, 2011. Tile 

Defendants' ivlotion to Reconsider, as to Defendants Berkeley COllnty Sbcrifrs Department ant!' 

H.Waym:Dcwiu, was filed 011 JUlle 23. 20! I and received by Ihe: Court on Jun~ 23,2011. 



Having considered the Defendants' Motion, the timeliness of the Motion, as well as the 

various interests balanced by the Court at the time of the ruling, the Defendants' MOlion to 

Reconsider is hereby denied. I 

IT IS SO ORDERED. 

___ ~+-~_' 2011 
Charleston, S uth Carolina at Chambers 

o eadra L. Jefferson 
Presiding Judge, Ninth Judicial Circuit 

I This Motion is disposed of withoul the necessity (If a hearing a.nd decided on the record and briefs. Rule 59(0, 
SCRCP; Pollard v, City of Florence, 314 S.c. 397,444 S.E.2d 534 (CI. App. 1994). 



STATE OF SOUTH CAROLINA 

COUNTY OF BERKELEY 

L.G. Elrod, 

Plaintiffs, 

) IN THE COURT OF COMMON PLEAS 
) 
) 
) 
) 
) 

NINTH JUDICIAL CIRCUIT 

CIA No. IO-CP-08-4453 

Versus 

) 
) 
) 
) 
) 

ORDER GRANTING DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT 

Berkeley County Sheriffs Department, and H. 
Wayne Dewitt, ) 

) 
Defendants. ) -------------------------------

Presiding Judge: Hon. Roger M. Young 
Date of Hearing: May 9,2012 
Plaintiffs Attorney: M. Brooks Derrick, Esquire ~ 
Detendants' Attorney: G. Wade Cooper, Esquire -;:; 
Court Reporter: , Anne Myers ~? :', -; 

'-",r"<' 
c;.:~~ ~ 

The instant matter came before the Court on May 9, 2012 on the Defendanti~~ .. \Y~ioIffor 
C"'-<"IGJ .-() 
0(,,)-;1:_ ~ 

. " '-) 
\ " 

Judgment on the Pleadings I Motion for Summary Judgment pursuant to Rule 12 (c) a~le ~ 

-:4.... "'" 
SCRCP, respectively.) Present at the hearing were the Plaintiff and his counsel, Nf., Brookf 

Derrick, Esquire, as well as G. Wade Cooper, Esquire., appearing on behalf of the Defendants. In 

addition to oral arguments on the record, both parties presented affidavits and exhibits for the 

Court's consideration. For the reasons set forth below, the Defendants' Motion is granted. 

FACTUALBACKGRQUND 

The Plaintiff alleges that on or about January 10, 2008 and January 15, 2008, the 

Defendant Sheriff did send Berkeley County Sheriffs Deputies to Plaintiff's property and' 

unlawfully restrained' Plaintiff while. allowirig a third party - Corneast Cable - to restore power 

to its cable box on a utility pole located on Plaintiffs property. Plaintiff initiated this action by 

the filing of a Summons and Complaint on December 16,2010 which sets forth causes of action 

I Defendants' Motion for Judgment on the Pleadings was heard by the Court on January 17. 2012. During the 
hearing, matters outside the pleadings were presented by the non-moving party. Counsel for Defendants moved on 
the record pursuant to SCRCP Rule 12 (c) that the motion should be treated as onc for summary judgment and 
disposed of as provided in Rule 56. As Plaintiff was. at the time, prosecuting the matter pro se and in order to allow 
the parties reasonable opportunity to present all pertinent material, thi~ Court continued the motion for summary 
judgment to the next available term of court. 

9 



.. 

for False Imprisonment and Unlawful Detention - Abuse of Process. Defendants filed the instant 

motion pursuant to Rule 12 (c) and Rule 5, SCRCP, on the grounds that the DefendanL'\ are a 

governmental entity (Sheriff's Office) and employee of a governmental entity (Sheriff) as 

defined by the South Carolina Tort Claims Act. S.c. Code Ann. § 15-78-10. et seq .. who were at 

all times acting within the course and scope of their o1licial duties with respect to Plaintiffs 

claims, and as such. Plaintiff's action is barred by the applicable two (2) year statute of 

limitations. 

STANDARD OF REVIEW 

Summary judgment is appropriate when there is "no genuine issue as to any material fact 

and ... the moving party is entitled to judgmcnt as a matter of law:' Celotex Corp. v. Catrett, 477 

U.S. 317,322 (1986). "Where the record taken as a whole could not lead a rational trier of tact to 

find for the non-moving party, there is no 'genuine issue for trial:" Matsushita Electrical Industrial 

Co .• Ltd. v. Zenith Radio Corp., 475 U.S. 574 (1986). A fact is deemed "material" if proof of its 

existence or nonexistence would affect the disposition of the case under the applicable law. 

Anderson v. Liberty Lobby. blC., 477 U.S. 242, 248 (1986). An issue of material fact is "genuine" 

if the evidence offered is such that a reasonable jury might return a verdict for the non-movant. ld. 

at 257. 

The party seeking summary judgment shoulders the initial burden of demonstrating to the 

district court that there is no genuine issue of material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 

322 (1986). Once the movant has made this threshold demonstration, the non-moving party. to 

survive the motion for sunmlary judgment. may not rest on the allegations averred in the pleadings; 

rather, he must demonstrate that specific, material facts exist which give rise to a genuine issue. ld. 

at 324. The existence of a mere scintilla of evidence in support of the plaintiffs position is 

insufficient to withstand the summary judgment motion. Anderson. 477 U.S. at 252. Accordingly, 

2 
10 



when Rule 56( e) has shifted the burden of proof to the non-movant. he must provide existence of 

every element essential to his action which he bears the bu~den of adducing at a trial on the merits. 

CONCLUSIONS OF LAW 

The Tort Claims Act is the exclusive remedy available for any tort committed by a 

governmental entity, its employees or its agents unless the employee's conduct was not within 

the scope of his official duties or constituted actual fraud, actual malice, intent to harm. or a 

crime involving moral turpitude. S.c. Code Ann. §§ 15-78-20(b), 15-78-70(b). A governmental 

entity means the State and its political subdivisions. Id. at § 15-78-30(d). Defendant Berkeley 

County Sheriff's Department is a governmental entities as defined by Section 15-78-30(d). 

Likewise, Defendant Dewitt, as Sheriff of Berkeley County, is considered a "state official." Cone 

v. Nettles, 308 S.C. 109, 112,4]7 S.E.2d 523. 524 (1992). 

The Defendants argue that S.C. Code Ann. § 15-78-110 provides the applicable statute of 

limitations as to all Defendants, and, thus. summary judgment should be granted and all 

Defendants dismissed with prejudice for Plaintiffs failure to file the Summons and Complaint 

within the applicable time period. Section 15-78-110 provides in relevant part, "[AJny action 

brought pursuant to [the South Carolina Tort Claims Act] is forever barred unless an action is 

commenced within two years after the date the loss was or should have been discovered .... " 

S.C. Code Ann. § 15-78-110. 

The Plaintiff argues that S.C. Code Section 15-3-540 should apply. which provides that 

actions against sheriffs. coroners or constables, upon a liability incurred by virtue of an act or 

omission while acting in their official capacity, must be brought within three (3) years. S.C. 

Code Ann. 15-3-540(0; see also Allen v. Fidelity and Deposit Co. of Mary land, 515 F. Supp, 

1185 (D. S.C. 1981), ajJ'd. 694 F.2d 716 (4th CiT. 1982). However, to the extent the wrongful 

acts of a sheriff. coroner or constable fall within the South Carolina Tort Claims Act and are 

committed in their official capacity, they are shielded from liability. S.C. Code Ann. § 15-78-20 

~ 3 
11 



, .' 

(b). A sheriff, coroner, or constable will not be personally liable for a tort unless their actions 

were not within the scope of their duties. Id. § 15-78-70 (b). Therefore, if the sheriff was acting 

in an official capacity and his actions were within the scope of his duties, he would be subject to 

the two (2) year statute of limitations from the date of discovery of loss as provided in Section-

15-78-110 rather than the (3) year statute of limitations period provided in Section 15-3-540. The 

Plaintiff contends that Section 15-3-540 is the applicable statute because the Defendants, though 

acting in their official capacity at the time of the incidents, were not acting within the scope of 

their official duties. 

Plaintiff filed the instant action in Berkeley County on December 16, 2010. A review of 

the Complaint indicates Plaintiffs alleged loss occurred between January 10,2008 and January 

15,2008. (CompI. YJ[ 6,9.) A verified Complaint was not filed within one (1) year of the dates of 

the alleged loss pursuant to S.C. Code Ann. § 15-78-80. This action was filed more than two (2) 

years but less than (3) years after the date of alleged loss was or should have been discovered. 

The Court finds no evidence in lhe record that the Defendants were acting in any capacity 

other than their official capacities as Sheriff and/Sheriffs deputies of Berkeley County. 

Likewise, the Court can find no evidence in the record to reasonably suggest that Defendants 

were acting outside of the seope of their official duties with regard to the Plaintiff and these two 

incidents on January 10, 2008 and January 15. 2008. Plaintiff contends that the Sheriff, and by 

extension, deputy sheriffs, are precluded from responding to requests for service by citizens and 

businesses involving civil disputes with another. The Court finds this argument unpersuasive. In 

this instance, the record reflects that although there was an apparent civil dispute between 

Plaintiff and Corneast Cable concerning an agreement over use of the utility pole, the Sheriff and 

Deputy Sheriffs were merely responding to calls for service and acting in such manner as to 

ensure the safety of all. The Court finds that the Sheriff and Deputies with Berkeley County 

4 
12 



· , . . 

Sheriff's Office were at all times acting in their official capacities and within the course and 

scope of their official duties. 

Furthermore, a careful review of the Plaintiff's Complaint appears on its face to be 

dispositive of this issue as well. Paragraph 3 states, "That upon intonnation and belief, defendant 

H. Wayne Dewitt, (hereinafter defendant) is a citizen and resident of Berkeley County, South 

Carolina and at all times mentioned herein was the Sheriff employed by the defendant. Berkelev 

County Sheriff, who was acting within the scope and course of his employment and under color 

of state law. (Compl. 1 3)(emphasis added). Upon review of the record, the Court agrees and 

finds that the Sheriff and Berkeley County Deputies were at all times acting in their official 

capacities and within the course and scope of their official duties. Therefore, the Court finds the 

two (2) year Tort Claims Act statute of limitations is applicable to Defendants in this case. As 

such. summary judgment is appropriate as a matter of law as there is no genuine issue as to any 

material fact. Plaintiffs action is time barred as it was filed more than two (2) years after the 

dare the loss was or should have bee.n discovered. 

CONCLUSION 

Based on the analysis set forth above, the Defendants' Motion for Summary Judgment is 

GRANTED. 

IT IS SO ORDERED. 

j ti ,2012 
'" -< Charleston, South Carolina 

5 
13 



STATE OF SOUTH CAROLINA 

COUNTY DFBERKELEY 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
CASE NO. 

COMPLAINT 
L.G. ELROD 

~ ;;.;; 

PLAINTIFF· 

vs 
FALSE IMPRISONMENT-

UNLA WFUL DETENTION~ 
ABUSE OF PROCESS 

~ \-> -0' 

-.:I 
~ 
~ o' 

BERKELEY COUNTY, BERKELEY COUNTY 
SHERIFF'S DEPARTMENTAND 

N o 
'. H. WA YNE DEWITT 

DEFENDANT(S) JURY TRIAL DEMANDED 

THE PLAINTIFF WOULD RESPECTFULLY SHOW THAT: 

1. That the parties hereto, subject matter hereof,andall matters and things 
hereinafter complained of are witllln the jurisdiction of this court. 

2. That the plaintiff, L.G. Elrod, (hereinafter plaintiff) is a citizen and resident of 
the. county of Berkeley, State of South Carolina. 

3. That upon information and belief, defendant H. Wayne Dewitt, (hereinafter 
defendant) is a citizen and resident of Berkeley County, SOJ.lth Carolina and at 
all times mentioned herein w~s the Sheriff employed byth~ defendant, 
Berkeley County Sheriff,who was acting \vithin the scope and course of his 
employment and under color of state law. 

4. '111St th~ defendant, Berkeley County Sheriff's Department, (hereinafter 
defendant) is a government entity organized under the laws of the state of South 
Carolina, that said defendant, as part ofits governmental functions, operates a 
policy department knmvn as the Berkeley County Sheriffs Department. 

5. That the defendant Berkeley COtmty. 01ereinafier defendant), is a government 
entity organized under the laws of the State of South Carolina. 

14 



FIRST CAUSE OF ACTION 

FALSE IMPRISONMENT 

6. The defendant, on or about January 10, 2008 and January 15, 2008, did send 
two (2) squad cars and deputies from the Berkeley County Sheriff's department 
with them, without a court order or any legal papers and restrained Plaintiff from 
going on his own private property while Comcast Cable worked on their 
equipment on Plaintiff's private property. This was done after Comcast Cable 
was put on "trespass notice," and a "cease and desist" notice from attorney Mary 
Leigh Arnold was given to Comeast Cable. 

7. The restraint, by defendant was intentional as they met with Comcast Cable at 
another location and brought them, with two (2) squad cars, to Plaintiff's property 
for the sole purpose of restraining' Plaintiff while Comeast Cable worked on 
Plaintiff's property. 

8. The restraint was unlawful as Defendant sent two (2) squad cars, with 
deputies, from the Berkeley County Sheriff's department with them to restrain 
Plaintiff without a court order or any legal papers. 

Wherefore, Plaintiff prays for judgment against Defendant for actual 
damages, special and consequential damages, punitive damages on each and every 
cause of action, for the cost and disbursements of this action. together with such 
other and further relief as this court deems just and proper. 

SECOND CAUSE OF ACfION 

UNLAWFUL DETENTION­
ABUSE OF PROCESS 

9. Defendant did, on or about January 10, 2008 and January IS, 2008, send two 
(2) squad cars from Berkeley County Sheriff's department and unlawfully 
detaiDed plaintiff each time with the threat of the plaintiff being locked up ifhe 
came on his own private property where Comeast Cable was working and 
trespassing. nus was done without any court order or any legal papers of any 
kind. 

Wherefore; Plaintiff prays for judgment against Defendant for actual 
damages, special and consequential damages, punitive damages on each and every 

2 
15 



cause of action, for the cost and disbursements of this action, together with such 
other and further relief as this court deems jUst and proper. 

3 
16 

Respectfully submitted, 

307 Elrod Drive 
Goose Creek, SC 29445 
843-553-4669 

/)5",£11(.88 If I&'. 2010 • 
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STATE OF SOUTH CAROLINA 

COUNTY OF BERKELEY 

L.G. Elrod, 

Versus 

Plaintiffs, 

Berkeley County, Berkeley County Sheriff's 
Department, and H. Wayne Dewitt, 

) IN THE COURT OF COMMON PLEAS 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 

NINTH JUDICIAL CIRCUIT 

CIA No. 10-CP-08-44S3 

DEFENDANTS' NOTICE OF MOTION 
AND MOTION TO DISMISS 

Defendants. ) 
------------------~~~~ 

TO: L.G. ELROD, PRO SE PLAINTIFF: 

YOU WILL PLEASE TAKE NOTICE that the Defendants in this action (hereinafter .. the 

Defendants"), will move before the United States District Court, at a time and place to be 

arranged with the Court and parties involved, for an Order dismissing this action with prejudice 

pursuant to Rule 12 (b)(6) on the grounds that Plaintiff's Complaint fails to state facts sufficient 

to constitute a cause of action. Defendants' motion is based on the grounds that, pursuant to the 

South Carolina Tort Claims Act, Plaintiff's claims are barred by the applicable statute of 

limitations. 

Defendants Berkeley County and Berkeley Sheriff's Department are governmental 

entities as defined by the South Carolina Tort Claims Act. S.C. Code Ann. § 15-78-10, et seq •. 

Likewise, under South Carolina law, Defendant DeWitt, as Sheriff of Berkeley County, is 

considered an "arm of the state." Cone v. Nettles, 308 S.C. 109,417 S.E.2d 523 (1992), adopting 

the District Court's holding in Gulledge v. Smart 691 F.Supp. 947 (D.S.C. 1988) (holding that 

South Carolina sheriffs are state officials for Eleventh Amendment purposes), aff'd mem., 878 

F.2d 379 (41b Cir. 1989). The Tort Claims Act is the exclusive civil remedy available for any tort 

committed by a governmental entity, its employees or its agenls. S.C. Code Ann. §15-78-20 (b). 

The provisions of the Tort Claims Act establishing limitations on and exemptions to the liability 

of the State, its political subdivisions, and employees, while acting within the scope of official 

17 

/ 
/ 



· " 

duty. must be liberally construed in tnvor of limiting the liability of the State. S.C. Code Ann. 
~ 

§ 15-78-20 (t). Any action brought pursuant to the Tort Claims Act is forever bWTed unless an 

action is commenced within two years after the date the loss was or should have been 

discovered. S.C. Code Ann. § 15-78-11 O. 

Plaintiff filed the instant action in Berkeley County on December 16. 2010. A careful 

review of the Complaint indicates that PlaintiWs alleged "loss" occurred sometime between 

January 10,2008 and January 15.2008. (See Complaint, paragraph!l6 and 9). Upon infonnation 

and belief, no verified claim was filed within one (I) year of the dates of the alleged loss 

pursuant to S.C. Code Ann. § 15-78-80. Thus, this action was filed well more than two (2) years 

after the date of loss was or should have been discovered. Plaintitrs deadline for filing this 

action, against these entities expired on or before January 16, 2010. Defendants contend, 

therefore, that the instant action is barred by the statute of limitations and respectfully request 

that all causes of action be dismissed with prejudice. 

Respectfully submitted 

~"~ J ,2011 
Mt. Pleasant: outh Carolina 
Z:\IO,17 Ebod v. Bakley Co\PIeodingslMTD.doc: 
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ST.\TE OF SOUTII t'.\ROLlNA 

COUNTY OF BERKELEY 

L.G. Elrod. 

) IN TilE COURT OF C(}~Ir-.ION PLE.\S 
) 

) NINTH JUDICIAL CIRCUIT 
) 

) CIANo. 10-CP-08--W53 
) 

PI"intiffs. ) 

Versus 

Berkeley Coullty. Berkeley County Sheriffs 
Department. and H. Wayne Dewitt. 

) 
) 
) 
) 
) 
) 

Defendants. ) -------------------------------
TO: L.G. ELROD. PRO SE PLAINTIFF: 

DEFENDANTS' NOTICE OF MOTION 
AND MOTION TO RECONSIDER 

YOU WILL PLEASE TAKE NOTICE that the Defendants in this action (hereinafter "the 

Defendants"). will move before the Circuit Court as soon as counsel may be heard pursuant to 

Rules 52. 59 "nd 60 SCRCP for reconsideration of its Order dated June 14. 2011. denying 

dismissal of Defendants Berkeley County Sheriffs Department and Sheriff H. Wayne DeWitt. 

PROCEDURAL ISSUES 

This matter was originally brought through issuance of a Summons and Complaint dated 

December 16.2010, concerning events that occurred on January 10.2008 and January 15.2008. 

(attached). Defendants filed a Motion to Dismiss in lieu of an Answer pursuant to Rule 12(b)(6) 

SCRCP on the grounds that Plaintiffs Complaint fails to sUIte facts sufficient to constitute a 

cause of action. The basis of Defendants' motion is that the Defendants are governmental entities 

as defined by the South Carolina Tort Claims Act. S.c. Code Ann. § 15-78-10. ct seq .• acting in 

their official duties and within the scope of their employment. and. as such Plaimiffs action is 

time barred by the applicable statute of limitations. Plaintiff argued that the three year statute of 

limitations found in S.C. Code Ann. § 15-3-540 should apply. 

A hearing was held on the matter on April 26. 20 I I with both parties presenting oral 

arguments. On June 14. 20 II. the Court issued a written Ordcr in which it granted Defendants 

motion to dismiss as to Berkeley County, but denied the motion as to Berkeley County Sheriffs 

19 



Ikpartlll~nt ami Sh~riff D~\vilt.1 Dl.!knliallls prl.!sl.!lll Ih~ following 1I1~l1lllr~lI1dlllll. rl.!sp~l:tflll1y 

reqllesting reconsideration of the Court's uenial of the 1\10tion 10 dismiss Sheriff's Dep~IJ'lmenl 

and Sheriff DeWitt. 

ARGUMENT & LEGAL ANALYSIS 

Notwithstanding any provision of law. the South Carolina Tort Claims Act is the 

exclusive and sole remedy available for any lort committed by a governmental entity, it's 

employees or its agents unless the employee's conduct was not within the scope of his official 

duties or constituted actual fraud, actual malice, intent to harm, or a crime involving moral 

IlIrpilUde. S.c. Code Ann. §§ IS-78-20{b), 15-78-70(b), and 15-78-200. Defendant Berkeley 

County Sheriffs Department. is a governmental entity as defined by Section 15-78-30(d). 

Likewise, Defendant DeWitt, as Sheriff of Berkeley County, is considered a "state official." 

Cone v. Nettles, 308 S.C. 109, 112, 417 S.E.2d 523, 524 (1992). The provisions of the Tort 

Claims Act must be liberally constnled in favor of limiting the liability of the govenunental 

entity and its employees while acting within the scope of their official duty. S.C. Code Ann. §§ 

15-78-20(f) and 15-78-200. 

As the Court correctly notes in its Order, Defendants take the position that S.C. Code 

Ann. § 15-78-110 provides the applicable statute of limitations as to all Defendants, and. thUS. all 

Defendants should be dismissed with prejudice for Plaintiffs failure to file the Summons and 

Complaint within two years of the alleged tort. Section 15-78-110 provides in relevant part, 

IAlny action brought pursuant to [the South Carolina Tort Claims Actl is forever barre<.lunless 

an action is commenced within two years after the date the loss was or should have been . 

discovered .... " S.C. Code Ann. § 15-78·110. There is no doubt that Plaintiff filed his 

Summons and Complaint more than two years outside of the statute of limitations provided by 

the Tort Claims Act. 

I The Order was tiled on June 16. 20 J J and rel:cived by 1:00Jnsd for Defendams on June 20, 20 II. 

2 
20 



. \s thl.! Court correct I y conduth:s. Ihe appl kablc :-.talllll.! of I imitations (! or J years) as 

applil.!tl to Dcfemlmlls Sheriff's Department and Sheriff DeWitt is determined by whelher the 

Sheriff and his deputies were aCling in their official capacity ano whether their actions were 

within the scope of their duties. In ruling on a motion to dismiss. the trial court must determine 

"whether the complaint. viewed in Ihe light most favorable to the plaintiff. slates any valid claim 

for relief." Brazell v. Windsor, 376 S.C. 83, 87, 655 S.E.2d 736, 738 (2007), rev'd on other 

grounds, 384 S.C. 512, 682 S.E.2d 824 (2009). Furthermore, "ltJhe decision to grant a Rule 

12(b)(6) motion to dismiss 11111.\"1 be based solely "POll tile ,,/legations set/ortll ill tire c:omp/ailll." 

ld. at 87, 655 S.E.2d at 737-38. (emphasis added). 

Reviewing Paragraph 3 of Plaintiff's Complaint, he specifically states, ''That upon 

information and belief, defendant H. Wayne Dewitt, (hereinafter defendant) is a citizen and 

resident of Berkeley Couilty. South Carolina and at all times mentioned herein was the Sheriff 

employed by the defendant. Berkeley County Sheriff; who was acting within the scope and 

course of his employment and under color of state law. (Complaint, para. 3)(emphasis added). 

Nowhere in the Complaint does he attribute any wrongful act on the part of Sheriff DeWitt, 

rather it is clear he is merely suing the Sheriff as the administrator charged with the 

responsibility over the Sheriffs Department. More importantly. nowhere in the Complaint does· 

Plaintiff state that Sheriff DeWitt was acting in any other capacity than his official capacity and 

nowhere does he allege that Sheriff DeWitt was acting outside the scope of his official duties. On 

the contrary, Plaintiff explicitly states that he is suing Sheriff DeWitt in his official capacity as 

Sheriff and that "at aU times" Sheriff DeWitt was "acting within the scope of his employment." 

Therefore, in taking the allegations of Plaintiff's Complaint in their most favorable light. the two 

year Tort Claims Act statute of limitations applies and this action must be dismissed against 

. Sheriff DeWitt. 

3 
21 



Lik~wis\!. as to Dcf\!Jldalll B~rkdey Cnullty Sheriffs D\!partllll.!llt. PlaintilTs Clllllplainl 

stales l>1lly that il "is a govemmcntal entity organiled under the laws of the State of South 

Carolina, that said defenuant. as part of its governmental functions. operates a police department 

known as the Berkeley County Sheriff's Department." (Complaint, para. 4). Nowhere in the 

Complaint does Plaintiff state that Sheriff's Department, by and tlirough its deputies, was acting 

in any other capacity than its official capacity. Nowhere does he allege that the Sheriff's 

Department, by and through its deputies. was acting was acting outside the scope of its official 

duties. Simply put, Plaintiff's Complaint fails to state that either Defendant was acting in any 

other capacity than their official capacity and fails to state that either Defendant was acting 

outside the scope of their official duties. 

"The decision to grant a Rule 12(b)(6) motion to dismiss IlIIlst be based solely upon the 

al/egations seljorfh ill tire complailll." Brazell at 87, 655 S.E.2d at 737-38. (emphasis added). As 

to whether "reasonable" inferences can be deduced from the facts a~leged in Plaintiff's 

Complaint, Defendants contend that even when taken in the light most favorable to the Plaintiff, 

they do not give rise to a competing inference as to whether the Sheriff and his deputies were 

acting within their official capacity and whether their actions were within the scope of their 

duties. Again, as to Sheriff DeWitt, Plaintiff is explicit and clear that Sheriff DeWitt was acting 

within his official capacity, as he alleges no "action" on the part of the Sheriff whatsoever. He is 

equally clear that Sheriff DeWitt was at all times within the scope and course of his employment. 

As to Sheriff's Department, the only facts alleged are that deputies, on two sepamte occasions, 

were dispatched to Plaintiff's address to allow Comcast to work on their equipment. Aside from 

the plain language of the Complaint. the only reasonable inferences to be deduced therefrom arc 

that the deputies were acting in their official capacities as Sheriff's deputies and that they were 

ucting within the scope of their employment as deputies of Berkeley, County Sheriffs 

Department. 

4 
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CONCLlJSION 

Phlintiffs action is harred by the statute of limitatiolls as to all Defendants and 

Defendants rcspectfully request Ihal the Court reconsider its lb:ision ~lS expressed in its June 14. 

2011 Order. 

Respectfully submitted 

'ilit", ~ 2 2 , 2011 
Mt. Pleasant, South Carolina 
Z:\lO.1I7 E\rod v. Bakley Co'lPlc:lI!ings'M1Rdoc 

BUYCK & SANDERS LAW FIRM, LLC 
757 Johnnie Dodds Blvd., Ste. 100 
P.O. Box 2424 
Mt. Pleasant, SC 29465-2424 
Telephone: (843) 377-1400 
Facsimile: (843) 377-1403 
Email: gwc@buyckl1nn.com 

Hugh W. Buyck (S.c. ar # 66462) 
G. Wade Cooper (S . . Bar # 69692) 

Attorneys for the Defcndants 
Berkcley County, Berkeley County Sheriffs 
Department. and H. Wayne Dewitt 

CERTIFICATE OF SERVICE 

( certify Ihal on lhis oate a copy of the foregoing was 
served on each party or counsel of record by 181 mailing. 0 
emailing. Df~lcsimile, or Dhano delivery in the manner 
prescribed by the applicable Rule of Civil Proccdure. 

ThiS}J::~~--'Y\<'--, 2011. 
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/ 
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

COUNTY OF BERKELEY 
) 
) 
) 
) 
) 

NINTH JUDICIAL CIRCUIT 

L.G. Elrod, CASE NO. IO-CP-OS-44S3 

o Plaintiff, 

Versus 

) 
) 
) 
) 

DEFENDANTS' MOTION FOR JUDGMENT ON THE 
PLEADINGS 

Berkeley County Sheriffs Department, and H. Wayne' 
Dewitt, 
Il1l Defendants. 

k chcc box a ve 10 II:alln2 su mllllnll pany bo . d' . b .. 

em ~G floill!iff: 

) 
) 
) 

l2l<f~DW!DII' ilII2mSll/: 
L.G. Elrod , G. Wade Cooper (S.C; Bar #69692) 
307 Elrod Drive Buyck & Sanders Law Finn, LLC 
Goose Creek, SC 29445 757 Johnnie Dodds Blvd., SIC. 100 
Phone: (843) 553 .... 669 P.O. BOlt 2424 

MI. Pleasunl, SC 29465-2424 
Phone: (843) 377·1400; Fa;,,: (843) 377·1403 
Email: gwc@buyckfirm.com 

~ MOTION HEARING REQUESTED (attach wrItten motIon and complete SECTION I and III) o FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III) 
Ei PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II AND III) 

SECTION I: Hearing Information 
Nature of Motion: Motion for 1udgment on the Pleadings 
Estimated Time Needed: IS minutes Court Reporter Needed: YES J811 NO 0 

SECTION II: MotiOn/Order Type 
Il1l W rinen motion attached 
o Form MotiOn/Order -

I hereby move for r~ef or 82 b~ as sel forth in the attached proposed order. 

~ C 'IDini" 
Signature of Attorney for [ ]pliirititTIl8lDefendanlS Dal~ submitted 

, SECTION III: Motion Fee 
t8I PAlO - AMOUNT: W o EXEMPT: o Rule to Show Cause in Child or Spousal Support 
(check reason) o Domestic Abuse or Abuse and Neglect o Indigent Status 0 Srate [jency v. Indigent Party o Sexually Violent Predator Act Post-Conviction Relief o Motion for Sray in Bankruptcy . o Motion for Publication OMotion for Execution (Rule 69, SCRCP) o Proposed order submitted at request of the court; or, 

reduced 10 writing from motion made in open court per judge's insb'Uctions 
Name of Court Reporter: 

DOther: 
JUDGE'S SECTION 

0 Motion Fee 10 be paid upon filing of the attached 
order. JUDGE 

o Dlher: CODE: DATE: 
. CLERK'S VERIFICATION 

DAlE FILED 
Collected by: 

(print name) 

o MOTION FEE COLLECTED: 
(] CONTESTED-AMOUNT DUE: 
TllO.87 Elrod v. Bmley COIPleadlOSS & DiscovcrylMoliuR shp (MJP).doc 
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'I,': . 
STATE OF SOUTH CAROLINA 

COUNTY OF BERKELEY 

L.G. Elrod, 

Plaintiffs, 

Versus 

Berkeley County Sheriff's Department, and H. 
Wayne Dewitt, . 

) IN THE COURT OF COMMON PLEAS 
) 

'> 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 

NINTH JUDICIAL CIRCUIT 

CIA No. 10-CP-OS-4453 

DEFENDANTS' NOTICE OF MOTION 
AND MOTION FOR JUDGMENT ON THE 

PLEADINGS 

Defendants. ) 
--------------------~~~~ 

TO: L.G. ELROD. PRO SE PLAINTIFF: 

YOU WILL PLEASE TAKE NOTICE that the Defendants in this action (hereinafter "the 

Defendants"). will move before the Circuit Court, at a time and place to be arranged with the 

Court and parties involved, for an Order dismissing this action with prejudice pursuant to Rule 

12 (e) on the grounds that Plaintiff's Complaint is time barred by the applicable statute of 

limitations as prescribed by the South Carolina Tort Claims A.ct. S.C. Code Ann. § t 5-78-10, el 

seq. On its face, Plaintiff's Complaint identifies the Defendants as such: 

3. That upon infonnation and belief, defendant H. Wayne Dewitt, (hereinafter 
defendant) is a citizen and resident of Berkeley County, South Carolina and at all times 
mentioned herein was the Sheriff employed by the defendant. Berkeley County Sheriff. who was 
acting within the scope and course of his employment 'and under color of state law. (emphasis 
added). 

4. That the defendant, Berkeley County Sheriffs Department. (hereinafter 
defendant) is a governmental entity organized under the laws of the state of South Carolina, that 
said defendant, as part of its governmental functions, operates a police department known as the 
Berkeley County Sheriff's Department. (emphasis added). 

Defendant Berkeley Sheriffs Department is a governmental entity as defined by the' 

South Carolina Tort Claims Act. S.C. Code Ann. § 15-78-10, el seq .. Likewise, under South 

Carolina law, Defendant DeWitt, as Sheriff of Berkeley County. is considered an "ann of the 
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7, 

stale." COile v. Nettles .. 3D8 S.c. 109, 417 S.E.2d 523 (1992), adopting the District Court's 

holding in Gulledge v. Smart 691 f.Supp. 947 (D.S.C. 1988) (holding that South Carolina' 

sheritfs arc state officials for Eleventh Amendment purposes), affd mem., 878 f.2d 379(4
111 

Cir: 

1989), The Tort Claims Act is the exclusive civil remedy available for any tort committed bya' 

govermncntal entity, its employees or ils agents. S.C. Code Ann.§ 15~ 78-20 (b) and § 15-78-200: 

The provisions of the Tort Claims Act establishing limitations on and exemptions to the liability 
, 

of the State, its political SUbdivisions, and empl~ees, while acting within the scope of official 
~ . - . 

JU()" must .be liberally construed in l~lvor of limiting the liability of the State. S.c. Codc Ann. -
S I )-78-20 (t). Any action brought pursuant tQ the Tort Claims Act is forever barred unless an 

actiorl is commenced \\tithin two years .atler the date the loss was or should have been 

discqvcrcd. S.c. Cod<; Al}n. § J 5· 78-1 ! O. 

Plaintiff filed the insttlntactinn against Defendants on December 16, 2010. A careful 

review of the Complaint indicates -that Plainti ff's alleged "loss" occllrred sometime between 

January to, 2008 and January 15,2008. '(Sec Compluin!, paragraphs 6 and 9). Upon infonnation 

and belief, nO verified claim was tiled within one (I) year of the dates. of the alleged loss 

pursuant to S.C, Code Ann. § 15-78-80. Thus, this action was filed well more thant\vo (2). years 

anCf the dale of loss was or should have been discovered. Plaintiff's deadline tor tiling this' 

action against these entities expired on or bcf()re January 16, 20.1 O. Defendants contend, 

therefore, .that the instant action is barred by the s!atutcof limitations and respectfully request 

that judgment be entered on ihe, pleadings and that all causes of action be dismissed with 

prt:judice, 

Rcspectfi.!lly submitted, 

[signature page follows] 
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BUYCK & SANDERS LAW FIRM, LLC 
757 Johnnie Dodds Blvd., Ste. 100 
P.O. Box 2424 
Mt. Pleasant, SC 29465-2424 
Telephone: (843) 377-1400 
Facsimile: (843) 377-1403 
Email: gwc@buyckfinn.com 

Attorneys for Defendants 
Berkeley County Sheriff's Department, and 

. H. Wayne Dewitt 

OkhbV 21 ,2011 
Mt. Pleasant, South Carolina 

, 

CERTIFICATE OF SERVICE 

I certify that on this date a copy of the foregoing was 
served on each party or counsel of record by 1:81 mailing, D 
emailing, Dfacsimile, or Dhand delivery in the manner 
prescribed by the applicable Rule of Civil Procedure. 

This ___ -...-
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STATE OF SOUTH CAROLINA COURT OR COMMON PLEAS 
COUNTY OF BERKELEY 2010-CP-08-04453 

L.G. ELROD, ) 
) 

plaintiff, ) 
) 

V. ) TRANSCRIPT OF RECORD 
) 

BERKELEY COUNTY SHERIFF'S ) 
DEPARTMENT, et al., ) 

) 
Defendants. ) 

-------------------------------) 
May 9, 2012 

1 

Moncks Corner, south Carolina 

B E FOR E: 

THE HONORABLE ROGER M. YOUNG, JUDGE 

A P PEA RAN C E S: 

Mr. M. Brooks Derrick, Esquire 
Representing the plaintiff 

Mr. Gordon wade Cooper, Esquire 
Representing the Defendants 
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1 THE COURT: okay. We got a motion for summary 

2 judgment? 

3 

4 

5 

MR. COOPER: Yes, Your Honor. 

THE COURT: All right, go head. 

MR. COOPER: I'm wade cooper here on behalf of 

6 the defendants in this case, who are the Berkeley 

7 County sheriff's Department, and H. wayne Dewitt as 

8 sheriff of Berkeley-County. 

9 To my right is Mr. Brooks Derek who is now 

10 representing Mr. Elrod, who until recently had been 

proceeding pro se. 

2 

11 

12 

13 

Judge, back in January you heard a motion that I 

had filed, a motion for judgment on the pleadings; 

14 Basically our argument, since the case was filed, was 

15 that the case was filed too late. 

16 Mr. Elrod has sued over two incidents in which 

17 Berkeley county Sheriff's Deputies were called out to 

18 his property. One of which occurred on January 10th, 

19 2008. Actually two on that same day, January 10th, 

20 2008. And another five days later on January 15th, 

21 2008. 

22 The deputies were called out to initially by the 

23 request of Mr. Elrod due to his claim that Comcast 

24 

~ 25 

cable was trespassing on his property in order to fix a 

cable box on a utility pole that he had switched off. 
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3 

1 

2 

Later that afternoon, Comcast cable requested sheriff's 

deputies to escort them back to the property as the 

3 work to switch the box back on had not been completed 

4 earlier, it was to avoid a confrontation with Mr. 

5 Elrod. 

6 The work was completed that afternoon, and five 

7 days later comcast was again alerted that Mr. Elrod had 

8 switched the box off. They again requested, due to 

9 threats made by ~r. Elrod five days earlier, requested 

10 an escort from Berkeley County sheriff's deputies who 

11 responded and the box was turned back on. 

12 

13 

14 

Mr. Elrod filed this case in Berkeley County on 

December the 16th, 2010. I filed a motion to dismiss 

based on the fact that the defendants in this case fell 

15 within the tort claims act, and that 15-78-110 

16 establishes a two year statute of limitations. 

17 Mr. Elrod, based upon the date of the incidents 

18 I gave you and the date that the complaint was filed, 

19 filed it almost th"ree years, but not yet three years, 

20 after the incidents. And thus our argument was that 

21 the statute of limitations inherent in the tort claims 

22 act barred Mr. Elrod's action. 

23 AS I understand it, the opposition to our 

24 motion, the statute of limitation argument, is that 

~ 25 there is a competing statute, statute 15-3, I believe, 
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1 

2 

3 

4 

5 

6 

4 

540, which allows actions against sheriffs and 

constables to be brought within three years. And it's 

specific to the fact that those actions must be against 

sheriffs and constables acting outside of the scope of 

their official duties. 

So the question then before the court is whether 

7 or not, based on the evidence established so far in the 

8 record, supports the fact that the defendants, the 

9 sheriff and the two deputies, were acting outside of 

10 the scope of their official duties when they responded 

11 to these two incidents back in 2008. 

12 should the court find that they were acting 

13 

14 

within the scope of their official duties, then they 

would be covered by the tort claims act. The court has 

15 already issued an order, Judge Jefferson, establishing 

16 the fact that there was no verified complaint filed 

17 within a year. And these actors were found to be 

18 within the scope of their official duties, then the two 

19 year statute of limitations would apply. 

20 If, on the other hand, they were found to be 

21 outside of the scope of their official duties, this 

22 other statute, 15-3-540, would allow the plaintiff 

23 three years and thus his complaint was timely filed. 

24 So I initially filed what you heard in January, 

25 it was a motion for judgment on the pleadings. 
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5 

1 Basically saying, Your Honor, take a look at what the 

2 plaintiff has alleged in this case, and specifically 

3 looking at, and not outside of, the complaint. 

4 which states that the sheriff, H. wayne Dewitt, 

5 at all times mentioned herein was the sheriff employed 

6 by defendant Berkeley County Sheriff, who was acting 

7 within the scope and course of his employment, and 

8 under color of state law. 

9 So my argument has been that the complaint, on 

10 its face alone, is alleging that the sheriff is being 

11 sued in his official capacity, acting within the course 

12 and scope of his employment,-i.e., his official duties 
~. 
\ 13 as the sheriff. And thus the two year statute of 

14 limitations inherent to the tort claims act is 

15 applicable. 

16 There are no allegations in the complaint 

17 specifically stating that the sheriff was acting at any 

18 time outside of the scope of his official duties. 

19 There are no allegations specific to the complaint that 

20 either of the deputies were acting outside of the scope 

21 of their official duties. 

22 Nonetheless, at the last hearing discussion 

23 began with Mr. Elrod where we were discussing 

24 affidavits and incident reports, things outside of the 

r-"' 25 pleadings. The rule, I believe it's rule 12(c), motion 
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6 

1 for judgment on the pleadings, if the court is to 

2 consider or if matters are brought up in the hearing 

3 outside of the pleadings, then it basically converts to 

4 a motion for summary judgment. 

5 Mr. Elrod was not prepared at that time to argue 

6 a motion for summary judgment: The court continued 

7 that motion and here we are today. 

8 so this is a conv~rted motion for judgment on 

9 the pleadings, converted to a motion for summary 

10 judgment. I would point out, Your Honor, that we have 

11 filed, a long time ago I filed the affidavits two 

12 

13 

deputies, Deputy Timmons (phonetic), and Deputy McVoy 

(phonetic). There is an affidavit with each of their 

14 incident reports that they authored attached to each 

15 affidavit. 

16 More recently I filed an affidavit from Sheriff 

17 Dewitt. All three are consistent in that they state 

18 that each of the three were at all times acting within 

19 the course and scope of their official duties as 

20 sheriff and as deputies, deputy sheriffs of the 

21 Berkeley county Sheriff's office. 

22 So it is our position that there ;s no genuine 

23 fact, material fact in evidence in this case. There is 

24 nothing on the record to prove that these three 

25 individuals were acting in any other capacity than in 
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1 

2 

3 

7 

their official duties as sheriff and sheriff's deputies 

in this case. 

AS such, the tort claims act establishes the two 

4 year statute of limitations. And plaintiff's action is 

5 time barred asa result because it was filed more than 

6 two years, almost three years after the incidents at 

7 issue. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

THE COURT: What was the date it was filed? 

MR. COOPER: December 16th, 2010. 

THE COURT: okay. 

MR. COOPER: Last evening I was provided, and I 

understand the Court was as well, a memorandum opposing 

the summary judgment argument. I have discussed this 

with Mr. Derek, and I think we have both agreed that 

that is the issue before the Court; is whether based on 

the record there is evidence to support the plaintiff's 

17 contention that these individuals were acting outside 

18 of the course and scope of their official duties. 

19 THE COURT: okay. 

20 MR. COOPER: I would just point out that the two 

21 cases cited by and provided to the Court, the McCall 

22 case and the Allen case, both provided by the 

23 

24 

( 25 

plaintiffs in support of their motion, one of those, 

the Allen case, preceded the tort claims act by about 

five years. And that the McCall case, actually both 
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1 Allen and Mccall, the court upheld the lower court's 

2 ruling that the actions were time barred against 

3 sheriffs and sheriff's deputies. 

4 THE COURT: okay. 

S MR. DEREK: Your Honor, I think that defendants' 

6 counsel has encapsulated the issue that weare facing 

7 here; is whether or not it's a three year statute of 

8 limitation or two year statute of limitations. 

9 I disagree with the defendants' counsel in that 

10 there certainly is a genuine issue of material fact as 

11 to whether or not the sheriff's department was acting 

12 within the scope of their official duties at the time. 

13 

14 

THE COURT: 

MR. DEREK: 

How so? They got called out. 

The issue that was surrounding the 

15 call-out was a civil dispute between Comcast and Mr. 

16 Elrod. 

17 THE COURT: Yeah, but they were asked to escort 

18 these people on because they were worried about their 

19 safety. It might have been they weren't investigating 

20 a crime, but they were still acting in their capacity 

21 as sheriff's deputies, correct? 

22 MR. DEREK: I think that they were definitely 

23 acting in their capacity as sheriff's deputies, but I 

24 

~ 25 

don't know if the actions of settling a civil dispute 

on private property encapsulates whether or not they 

35 



1 
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3 

were acting in their official duties. 

Is it an official duty for an officer to 

intervene with a civil dispute. And in their police 

4 reports that both the deputie~ put forward, in those 

5 report themselves it states that,it was a civil matter 

6 that they were out on call for. 

7 ,THE COURT: Yeah, but sheriff's deputies can go 

8 and respond to civil disputes, get involved in things 

9 

9 like that and still be acting within the scope of their 

10 official duties. 

11 

12 

13 

14 

15 

Do you understand, if you prevail on this you 

don't get to sue the county anymore~ you are just suing 

these people as individuals? 

MR. DEREK: I understand that, Your Honor. 

THE COURT: usually -- okay. You really don't 

16 have much of a choice to argue otherwise, I suppose, 

17 because of the statute of limitations. 

18 MR. DEREK: I would just raise the issue again 

19 that whether or not the police responding to a civil 

20 call is in their official duties would be a question 

21 for the jury and not a question for today. 

22 Thank you, Your Honor. 

23 THE COURT: All right. 

24 

(""'. 2 5 

MR. COOPER: Your Honor, if I could briefly 

respond. I'm looking at the two incident reports that 
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1 are -- that Mr. Derek is referencing. I guess in 

2 essence the dispute between Mr. Elrod and Comcast, and 

3 I don't think we need to get involved with what that 

4 was, but basically it was a verbal agreement that 

5 Comcast had, or its predecessor had, with Mr. Elrod to 

6 have a box on the utility pole on his property. And he 

7 had been receiving cable for 20-some~odd years for free 

8 because of it. 

9 And some channels got switched off. And there 

10 was a dispute between Mr. Elrod and Comcast. 

11 NOW as Judge Jefferson pointed out, Mr. Elrod 

12 why don't you sue comcast, sounds like a dispute 

(' 13 between you and them. And it is my understanding that 

14 he did so in charleston county and that ease was 

15 settled. I'm not familiar with the settlement. 

16 But the report by Deputy MCVOY states, and I 

17 wi 11 quote, Deputy informed the suspect, in thi,s case 

18 that's Mr. Elrod, that the verbal agreement between him 

19 and Comcast was a civil matter. And that the only 

20 reason deputies were on scene was because of the 

21 threats that he had made towards Comeast workers 

22 earlier. 

23 So there is reference to a civil matter, but the 

24 deputy points out that whatever agreement Comcast had 

r-' 25 with Mr. Elrod, that that's not for them to decide. 
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2 

They were there at the request initially of Mr. Elrod 

because of suspected trespassing. And then 

11 

3 subsequently at the request of Comcast on two separate 

4 occasions, the 10th and the 15th, because of threats to 

5 their safety. 

6 And obviously I think everyone is aware that one 

7 of the first duties of a deputy, or of any law 

8 enforcement officer, is to protect and serve. And in 

9 that respect, I think it's very clear throughout the 

10 record that both deputies and the sheriff were doing 

11 their best to keep any sort of physical confrontation 

12 

13 

from occurring and that was it. 

They didn't get involved with the agreement 

14 between Comcast and Mr. Elrod. They were simply there 

15 on site to make sure that the earlier threats of 

16 violence did not come to bear. 

17 MR. DEREK: Your Honor, I would disagree with 

18 that position. I think that they certainly were there 

19 trying to settle the civil matter. whether or not 

20 there were threats made by Mr. Elrod would also be a 

21 question for the jury. 

22 And I think they were there escorting Comcast on 

23 to private property to allow Comcast to make money on 

24 the service to 20 or 30 or 40 or 50 different houses 

~ 25 that that box was servicing. 
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THE COURT: Didn't you allege that in the 

complaint, that they were acting in their capacity, 

3 official capacity? 

4 MR. DEREK: He did allege in the complaint 

5 official capacity. 

6 THE COURT: Okay. well why isn't that 

7 dispositive? 

8 MR. DEREK: I believe once we take the 

12 

9 affidavits and other evidence outside of the complaint 

10 and the motion for summary judgment, that it raises a 

11 

12 

~ 13 

14 

15 

16 

genuine issue of material fact as to whether or not 

they were acting within the scope of their official 

duties while under their official capacity. 

THE COURT: All right. well lt's pretty clear. 

I think the evidence is uncontroverted based on what I 

have heard and the affidavits that have been submitted, 

17 that at all times they were acting within their 

18 official capacity. 

19 Even if they were responding to a call that 

20 involved a civil matter between those two, they were 

21 always called out because they work for the sheriff's 

22 office, and they were sheriff's deputies and they were 

23 responding to a request to assist by a customer that 

24 

~ 25 

was -- or an employee who was going out to work. 

Now the fact that those folks might have had 
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1 some sort of dispute between the two of them and it 

2 might~have been civil in nature, doesn't mean that that 

3 converts whatever the Berkeley County sheriff's 

4 officers were doing when they were responding to a call 

5 to assist. 

6 I think that just stretches the definition of 

7 acting outside of your course of official duties beyond 

8 its intended meaning. so I think the defendant's 

9 motion for summary judgment should be granted. And 

give me a chance to, if you would, prepare an order and 10 

11 

12 

13 

14 

15 

send that to me and send it to opposing counsel. Send 

it to the Charleston office. 

MR. COOPER: Thank you, Your Honor. 

THE COURT: All right. 

MR. DEREK: Your Honor, is that the sheriff 

16 himself personally as well? Or is that just the 

17 Sheriff's Department? 

18 THE COURT: Yes. well technically you sued the 

19 sheriff because they were the head of the sheriff's 

20 Department. It doesn't even say on here that he 

21 was sued individually. But to the extent that he was 

22 sued individually, he was not a~ting outside the scope 

23 of his authority, to the extent that he was sued in his 

24 capacity as the sheriff, and that's the proper party to 
(-. 25 name when you are suing the Sheriff's Department, 
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1 you're entitled to summary judgment because it's 

2 outside the statute of limitations. 

3 Either way he wins. 

4 MR. DEREK: Thank you, Your Honor. 

5 (whereupon, the proceedings in this matter 

6 before the court were adjourned.) 

7 ***** 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

~ 25 
\ 
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ST ATE OF SOUTH CAROLINA 

COUNTY OF BERKELEY 

L.G. Elrod, 

Plaintiff, 

) IN THE COURT OF COMMON PLEAS 

d ,or:' 
) 
) NINTH JUDICIAL CIRCUIT ~ ,.,.,.,.,. ,', 

) 

) 
) 

CIA No. 10-CP-08-4453 

, , 
..." ~ 
~ ('>rl .-... 
?}.\~';/ ?' 
~$ ~ 

(1' o""~ 
"L '<\'0 ~ 
(") .~, -;--
~<b'(--;~ 

Versus 

) 
) 
) 
) 
) 

~~~. ~ 
AFFIDAVIT OF ~ ~ 

RANDAL TIMMON~ 
Berkeley County, Berkeley County Sheriff's 
Department. and H. Wayne Dewitt, ) 

) 
Defendants. ) 

----------------------~~~~ 

PERSONALLY APPEARED before me,' Randal Timmons, who, being duly sworn, 

deposes and says as follows: 

1. My name is Randal Timmons. Although I am currently employed with the 
Moncks Corner Police Department, I was employed with Berkeley County Sheriff s Department 
for approximately seven years. I was an employee of Berkeley County Sheriff's Department in 
January, 2008, during the timeframe of the events alleged in Plaintiff's Complaint. 

2. I am familiar with the facts of this case and have reviewed the Complaint filed by 
the Plaintiff. I authored two Incident Reports relative to my interactions with Plaintiff. (both 
attached). 

3. On January 10,2008, at approximately 12 pm, I was dispatched to Elrod Drive in 
response to a call received from Plaintiff about his not wanting Comcast employees on his 
property. Apparently, Plaintiff, or someone at his direction, had disabled service to the Comcast 
server box located on the utility pole located at the comer of his property. 

4. Restoration of servic~ was of high importance due to the fact that, in addition to 
numerous households' loss of cable television and internet, telephone service had also been 
disabled which included access to emergency services such as 9-1-1. 

5. When Corncast employees approached the property to work on the server box, 
Plaintiff became belligerent and stated that if we arrested him "we would have problems." Rather 
than provoke the Plaintiff further and have the situation escalate, I convinced Comcast to attempt 
to come back a later date. (See Incident Report #1 for further details). 

6. Five days later, on January 15, 2008, two other officers and myself again 
responded to Plaintiffs address in reference to a request by Comcast Cable to have officers on 
scene as Corncast placed a lock on its server box disconnect so that it could not be disabled 
again. (See Incident Report #2 for further details), 
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Affidavit of Randal Timmons 
CJA no. 1O·CP·08·4453 
Page 2 of 2 

7. I stand behind each and every additional detail of my attached Incident Reports. 

8. At all times relative to my interaction with the Plaintiff, and which is the subject 
of his Complaint, I was acting as an employee of the Berkeley County Sheriffs Department and 
within the scope of my official duties as a Berkeley County Sheriff's Deputy. 

9. At no time did I act in a grossly negligent manner towards Plaintiff, nor did I act 
or fail to act in such a manner as to violate his constitutional rights. 

WHEREFORE AFFIANT SA YETH NOT! 

SWORN TO BEFORE THIS 
~ day of~~=::::;::---;--;;-. 201 J. 

. NOTARY PUB I FOR SOUTH CAp.UNA 
. MY COMMIS I N EXPIRES: CXp totS 

J Randal Timmons 

2 
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Department, and H. Wayne Dewitt, 

) 
) 
) 
) 
) 
) 

Defendants. ) ------------------------------

ra, 
NINTH JUDICIAL CIRCUIT :;::. 

C/ A No. 1O-CP-08-4453 
~ ",,-- ~ 
~~-v -:P ('-.\:;- .-;..:., r" 
~~.--...... 
,..I..o"? 

....... <.0 ""'" £t:">-;~. ~ 
<:;::ooC:. 
~~;:; t':? 

,..1.. ............ 

AFFIDAVIT OF't/"> r" 
r-; 

CLIFFORD C. McEL VOGUE 

PERSONALL Y APPEARED before me, Clifford C. McElvogue, who, being duly sworn, 

deposes and says as follows: 

1. My name is Clifford C. McElvogue. Although I am currently serving with the 
National Guard, I have been employed with the Berkeley County Sheriffs Department for 
approximately seven and one-half years. 

2. I am familiar with the facts of this case and have reviewed the Complaint filed by 
the Plaintiff. I authored an Incident Report relative to my interactions with Plaintiff. (attached) 

3. On January 10, 2008, at approximately 9 pm, I was dispatched to meet with a 
representative from Comcast Cable in reference to their request for an escort to 224 Elrod Drive 
in order to restore service to their equipment which had apparently been disabled by Plaintiff. 

4. Restoration of service was of high importance due to the fact that, in addition to 
numerous households' loss of cable television and internet, telephone service had also been 
disabled which included access to emergency services such as 9-1-1. 

5. It is my understanding that Plaintiff had threatened Comcast employees earlier 
that day, during their attempts to restore service to Comcast equipment, that he would "do 
whatever it takes" to prevent anyone from trespassing onto his property. Apparently, the utility 
pole at issue is located on Plaintiff's property, approximately 5 to 6 feet from the public 
roadway. 

6. Although Plaintiff arrived on scene and confronted myself and the Comcast 
employees, service was eventually restored. Plaintiff advised myself and those around me that 
when we left, service would again be dismpted. I advised Plaintiff that further vandalizing 
property that was not his could result in criminal charges. Plaintiff stated that he "did not care if 
he went to jail." 
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Aftidavit of Clifford C. McElvogue 
CIA no. IO-CP..Q8-4453 
Page 2 of 2 

7. I stand behind each and every additional detail of my attached Incident Report. 

8. At all times relative to my interaction with the Plaintiff, and which is the subject 
of his Complaint. I was acting as an employee of the Berkeley Cmmty Sheriffs Department and 
within the scope of my official duties as a Berkeley County Sheriffs Deputy. 

9. At no time did I act in a grossly negligent manner towards Plaintiff, nor did I act 
or fail to act in such a manner as to violate his constitutional rights. 

WHEREFORE AFFIANT SA YETH NOT! 

---,~;.z.....:.-,-__ , 201l. 

L-----
NOTARY P R SOUTH C~UNA 
MY COMMI~ ON EXPIRES: "~o 15 

t(~edJcfd~ 
Clifford C. McElvogue 

2 
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COMPLAINANT WAS CONCERNED ABOUT THE SUSPECTS ACTIONS DUE TO A PRIOR INCIDENT WITH HIS 

WORKERS EARLIER THAT DAY THIS DEPUTY ADVISED THE COMPLAINANT TO CONTINUE WORKING ON THE 

CABLE BOX DUE TO SEVERAL FAMILIES WOULD NOT BE ABLE TO CALL 911 IF THEY HAD A EMERGENCY. THE 
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SUSPECT ARRIVED AT THE LIGHT POLE AND JUMPED OUT OF HIS TRUCK HOLDING A CAM CORDER. THE SUSPECT 

> ;:: WALKED UP TO DEPUTY AND GOT APPROXIMATELY 2 INCHES FROM DEPUTIES FACE AND STARTED RECORDING. 
;i 
~ THIS DEPUTY ADVISED THE SUSPECT TO STEP BACK OUT OF DEPUTIES FACE. THE SUSPECT PROCEEDED TO 
z 

GET CLOSER TO DEPUTY WITH THE RECORDER. THIS DEPUTY USED A OPEN HAND AND PUSHED THE CAMERA 

OUT OF DEPUTIES FACE. INFORMING HIM THAT HE COULD RECORD AT A DISTANCE BUT NOT IN DEPUTIES FACE. 
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THE SUSPECT BECAME ANGRY AND ADAMANT THAT COMCAST WAS NOT GOING TO TURN THE CABLE BACK ON. 

AFTER SPEAKING WITH THE COMPLAINANT THE COMPLAINANT INFORMED DEPUTY THAT THE SUSPECT HAD 

BEEN AND STILL IS RECEIVING FREE CABLE FROM COM CAST BECAUSE THEY HAD THEIR BOX ON A BERKELEY 

w 
ELECTRIC POLE ON HIS PROPERTY. DEPUTY CONFRONTED THE SUSPECT ABOUT THE DEAL BET'NEEN HIM AND 

~ 
COMCAST. THE SUSPECT STATED THAT WHAT THE COMPLAINANT STATED WAS TRUE. THE SUSPECT STATED ... 

"" a: 
~ THAT COMCAST REMOVED TWO CHANNELS FROM HIS PLAN AND HE STATED THAT WAS A BREACH OF 
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CONTRACT. DEPUTY INFORMED THE SUSPECT THAT THE VERBAL AGREEMENT BElWEEN HIM AND COMCAST 
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HE MADE TOWARDS COMCAST WORKERS EARLIER. THE COMPLAINANT INFORMED DEPUTY THAT SERVICE WAS 

RESTORED AND THEY WERE DONE. MR. ELROD BECAME ANGRY AGAIN YELLING WHEN YOU LEAVE THAT CABLE 

WILL BE OFF AGAIN NO MATTER WHAT I HAVE TO DO. DEPUTY ADVISED THE SUSPECT THAT IF HE VANDALIZED 

w PROPERTY THAT WASN'T HIS HE COULD BE CHARGED. THE SUSPECT YELLED BACK AT DEPUTY STATING THAT HE 
> ;::: DIDN'T CARE IF HE WENT TO JAIL BECAUSE THAT WAS HIS POLE. DEPUTY. AND COMCAST CREW LEFT THE SCENE 
< a: 
IX WITHOUT FURTHER INCIDENT. THE COMPLAINANT STATED THAT HE WOULD ADVISE HIS VICE PRESIDENT OF THE < z 

INCIDENT AND LET THEM HANDLE IT 
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I 
REFERENCE: INFORMATION REPORT 

SUSPECT: ELROD. LG , 
I 

MODIFICATION: CORRECTIONIMOOIFIEO THE INCIOENT LOCATION 

THE INCIDENT LOCATION ON THE ORIGINAL REPORT THAT WAS FILED BY OFFICER CC MeEL VOGUE INCORRECT. THE 

CORRECT INCIDENT LOCATION SHOULD BE 233 ELROD DRIVE. THIS SUPPlEMENTAL WILL SHOW THE CORRECTED INCIDENT 

LOCATION. 

233 ELROD DRIVE 

GOOSE CREEK. SC 29445 

WADFORDA13 

-.-. . -~ .. ~ -- ---, ¥¥ ,-" -- "- "Y" ,- - .. .. , , . ",,,- ., ~ . - "' 
• y •••• .. . ... --", 

ig: 
;:: 
< 
I: 
cr 

~ .-- HI .. r'1 'JnnR 
tct.~·U ~ ""I" "'" I 

.. 

I , 

I 
I 
~ 

5IJe..EC'T ID(JrIlYICD I IoIJ&.IfCT Loc.Arto I ."""... o ...ow. C\J)I:'O I O~CD t.IHOfA t, I ODoQ...I,NII~"l' .- ... 0 .no ...,0 o~ OMAaTlO t.AHOOVl:Jlll o D~"AHOOVI"" 

Iii ~'~Il.CV'fIOH.Al.Ct..£.uu..liCC: 1,0 Of'FINOlADlA-Ttc. J. 0 IfO PACII'cvrOIL .. o"""""""'01! ..... •. 0 't'C'nWoec.uwu~ ~o....". .... ·..,~ 
,!::! .........-"""""" .. 1><71 .!!!:.. "~OI"Q. 

_. 
.~. 

i2 
WADFORD. GRESHA 01/17108 BLANCHARD MFI ISSA 01/17108 A [:i 

,0 ,~ .... omc"" i< WWltltMtOlf 0_ 

56 



STA TE Or SOUTH CAROLlNA 

COUNIT UF BERKEL.EY 

LG. ELROD, 

PIa inUit', 

v. 

BERKELEY COUNTY SHERIFF'S 
DEPARTMENT and H. WAYNF 
o FWITT, 

D~~lmdan\R. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------) 

THE COURT OF COMMON PLEAS 
N [NTH JU mClAL ORCUlT 
CAS!:: NO.: 2010-CP-08-4453 

AFFIDAVIT OF 
JERRY R. WILLIAMS 

PFR'lONALI.Y APPFARED hplorl-> nw, Jt'rry R. Williams, heing first duly 

sworn. deposes and says that: 

1. The contents of this statement arc true and stated under the penalty 

of perjury. 

2. I make these statemenls based on my own personal knowledge. 

J. On January 10,2008, my dad, Le. F.lrod, and I pos\E·d " "no 

trlispassing" sign on his property at 233 Elrod Or., Goose Creek, South Carolina. 

4. On lanuary 10, 2008, <lftel" Wl' posted tlll' "n() trespassing Sign," 1 

witncssl'd the Bcrkl'lcy County Sht!riff's Dl'pmtmcnt fl'stntin 1.G. Elrod, without 

~ (lurl urdl'r, in ord~r to t\llow Comctl~t C!tblc Cl1mp<U'lY tl) tr!:.'spt\ss t\no work on 

his privelte property. 

5. On January 15, 2008, I again w i(nessed the Berkeley County . . 
Sht'>riff's D~p'Hlm~nl restrain I .. C. Elrod, without ,) Cl')urL order, in order Lo allow 

Comcasl CablE' Company to trespc.lss nnd work OJ) his private property. 
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(Signature block 011 following page.] 

This u.. day of IJI);f, 1.2012. 

Sworn to and SUbSC~ 1;>efore me, 
.IUs a.. \ ~ .\ 2012 

~ . 
Notary Public for South CaO\~ 
My Commission E.'l:pires: ~tl 

t. • 
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STATE OF SOUTH CAROLINA 

COUNTY OF BERKELEY 

L.G.ELROD, 

Plaintiff, 

v. 

BERKELEY COUNTY SHERIFF'S 
DEPARTMENT and H. WAYNE 
DEWITI, 

Defendants. 

) THE COURT OF COMMON PLEAS 
) NINTH JUDICIAL CIRCUIT 
) CASE NO.: 2010-CP-08-4453 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDA VIT OF L.G. ELROD 

PERSONALLY APPEARED before me, L.G. Elrod, being first duly sworn, 

deposes and says that: 

1. The contents of this statement are true and stated under the penalty 

of perjury. 

2'. I make these statements based on my own personal knowledge. 

3. In early January 1991, Storer Cable put a box on my private property 

at 233 Elrod Dr., Goose Creek,. South Carolina to service about 15 to 20 customers 

in the area. 

4. When I discovered this, I informed them that they were not allowed 

to use the property, as they didn't have an easement or pemussion. 

5. On January 9,1991, the company offered to provide television 

service at my home at 307 Elrod Dr., Goose Creek, South Carolina in exchange for' 

the use of my property at 233 Elrod Dr., Goose Creek, South Carolina, and I 

agreed. 
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6. Years later, Comcast bought Storer Cable and continued to use the 

property, and I continued to receive television in exchange for the use of my 

property. 

7. In December 2007, some of my channels began to tum off, and I 

called Comcast to let them know the situation. 

S. The customer service lady informed me that all of my channels were 

being. turned off, and when I told her of our agreement, she said I needed to speak 

with Mr. Anthony Douglas who was out of town for a week. 

9. When I spoke to Mr. Douglas, he told me that I wasn't going to be 

getting "free" television service anymore, and I told him that my service was not 

"free." The service was provided for me in exchange for the use of my property, 

and through that use, Comcast was able to provide service to 15 to 20 customers 

and was making money by doing so . 

. 10. He said they were going to remove the box when they decided 

where to reroute the lines. 

11. I told him he needed to leave my service on as long as they used my 

priva~e property, and he wouldn't agree. 

12. At the end of our conversation, I informed him that if they didn't 

turn my service back on they were in breach of the agreement and couldn't use my 

private property any longer. 

13. More importantly, I was going to tum the service off on the box, and 

they wouldn't be able to access the box to turn the service back on. 
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14. On January 10, 2008, my son, Jerry Williams, helped me put a "No 

Trespassing" sign by the pole that the cable box was on, and I wrote Comcast 

Cable, my initials, and took pictures. 

15. Then, I turned the box off. 

16. Later that day, Comcast arrived at the property and tried to get on 

the property to access the cable box, and I told them they were on trespass notice 

and couldn't come on the property without a court order. 

17. Then, I called Berkeley County Sheriff's Department and told them 

Comcast was on trespass notice and trying to get· on the property 

18. I requested a deputy to advise them that they needed a court order 

to get on the property as it was private property and they had been put on 

trespass notice. 

19. Deputy Randal Timmons came out, talked to them, and asked me to 

let them on the property. I told him no. 

20. Following that conversation, he spoke with Comcast again, and they 

left. 

21. Days later, I learned through his incident report that he told them to 

come back later instead of telling them that they needed a court order. 

22. Later that day Ganuary 10, 2008),2 squad cars, and several deputies 

from the Berkeley County Sheriff's Department came out with their lights flashing 

to assist Comcast. 
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23. Deputy Clifford McElvogue informed me that this equipment 

belonged to Comcast, and they were going to work on it. He then told me that if I 

interfered with Com cast, the Sheriff's Deparbnent would "lock me up." 

24. The Sheriff's Deparbnent restrained me with the threat of jail while 

Comcast worked on my private property right over the "No Trespassing" sign. 

25. I requested Deputy Clifford McElvogue to provide me with the court 

order. authorizing their actions, but I was ignored. 

26. When the Sheriff's Department left, Deputy Clifford McElvogue 

informed me that if I tampered with the Comcast equipment they would come 

back and "lock me up." 

27. After this incident, I caIled Sheriff H. Wayne DeWitt at his office and 

asked him for an explanation as to why he sent deputies out to my private 

property to restrain me on a civil matter without a court order. 

28. He informed me that some of the customers had their phone service 

with Comcast, and when the service was turned off, they could no longer access 

the 911 service. 

29. I told him that this was a civil matter and that the Sheriff's 

Department should not be involved with civil matters. Moreover, the 911 service 

had not been interrupted. 

30. In addition, when I requested this information, Lieutenant Gifford 

McElvogue told me that the 911 service had in fact not been interrupted. 

31. On January 14, 2008, Attorney Mary Leigh Arnold faxed a Cease and 

Desist from any further trespass to Comcast. 
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32. On January 15, 2008, r turned the box off again as the service to my 

home- had .not been restored. 

3,3. And agaii1t Berkeley COltnty Sheriff's Department sent ou t squad 

cars and deputies, without a court order, to restrain me while Comcast trespassed 

and worked on my private property directly above the "No Trespassing" sign. 

34. And this time, I was recording with my audio/video camera. 

This~ day of April 2012. 
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STATE OF SOUTH CAROLINA 

COUNTY OF BERKELEY 

LG. Elrod, 

) IN THE COURT OF COMMON PLEAS 
) 

) NINTH JUDICIAL CIRCUIT 
) 
) CIA No. 10-CP-08-4453 
) 

PlaintiITs, ) 

Versus 

Berkeley County Sheriff's Department, and H. 
Wayne Dewitt, 

) 
) 
) 
) 
) 
) 

Defendants. ) -----------------------------

AFFIDA VIT OF SHERIFF 
H. WAYNE I)~WITT~ 

':0 C-~" .. 

'J:::"-­:"n ("~·1·~ 

:.~C): '. 
.:-:;-:; . 
;:20:; -0 

~~~.' ::., 
PERSONALL Y APPEARED before me, SHERIFF WAYNE DEWITT~ho; beiiYJ, duly 

C) \.0 

sworn, deposes and says as follows: 

1. I, Wayne DeWitt, am employed by the Berkeley County Government and am a 

named Defendant in this case. 

2. I was elected Sheriff of Berkeley COWlty In 1994 and continue to hold this 

position. As the Chief Law Enforcement Officer of Berkeley County, I am responsible for 

enforcement of County, State and Federal laws. 

3. I have reviewed the Complaint against me in this case. I have reviewed the 

Berkeley County Sheriirs Office Incident Reports relative to the Plaintiff's Complaint. 

4. Based upon my investigation of the matter. all Berkeley COWlty Sheriff's 

Deputies who interacted with Plaintiff on January to and 15, 2008 were acting in the scope of 

their official duties as Sheriffs Deputies with the Berkeley County Sheriff's Office. At all times 

relative to the Plaintiffs Complaint r was acting in the scope of my official duties as Sheriff of 

Berkeley COWlty. 

5. Other than my review of the case materials cited above, I had no personal 

interaction with Mr. Elrod related to the facts alleged in his Complaint. 

[signature page tollows] 
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WHEREFORE AFFIANT SA YETH NOT. 

NOTARY PUBLIC OR SOUTH ROLINA 
MY COMMISSION EXPIRES: ~r& 1; 2·0 2-j 

2 
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, ' 

STATE OF SOUTH CAROLINA 

COUNTI OF BERKELEY 

L.G.ELROD, 

Plaintiff, 

v. 

BERKELEY COUNTY SHERIFFS 
DEP ARTMENT and H. WAYNE 
DEWITT, 

Defendants. 

) , THE COURT OF COMlvfON PLEAS 
) NINTH JUDICIAL CIRCUIT 
) CASE NO.: 2010-CP-08-4453 

) 
) 
) 
) 
) 
) 
) , 

) 
) 
) 
) 
) 

AFFIDAVIT OF :tW. BROPKS 
,DERRICK, ATIORNEY FOR~ 

PLAINTIFF cp ;:; ... '\'\ 
rrt ,'$ 
?J C '> ~ 
-;c..'7 ,~ 
~~~ , 
j-rI-;c..-- 'U) 
...(,o~ 
(,,)""'c::. '--0 
0(">:.':. ':J' 
CO~ , 
~~:::: ... 
A#-;;:~ ~ 
:-'..... r-)' 

PERSONALLY APPEARED before me, M; BrooksDerrick, being firstAiuly c;>' 

sworn, deposes and says that: 

1. The contents dUhis statement are true and statedurid~r the penalty 

of perjury. 

2. Lam the attorney of record for Plaintiff L.G. !3lrod. 

3. Theattaclied documents are in,the possession of the parties. 

4. Plaintiff produced the attached documents in response to Defendant 

First Set oHnterrogatories and Requests for Production. 

Thisi:!L day of May 2012. 

66 



,', 
'I",~ 

AGEHCYLD. 
SC0080000 

" 

INCIDENT REPORT 



f 
I 
I 

AGENCYLD. 
scooaoooo 



CASi IIUII8III ICC 
AGlHCYLD. 
SCOO8OOOO 

SUPPLEMENTARY REPORT k 0 0 fI Q '\ Q Q '\ a '\ 81 ~ 
0- -=--" 0:- o =.-r=a. ..... l - - " -0= 0--- 0-- o:::=. __ 

REfEReNc£: IHPORMATION REPORT' 

VICTIIt. ELROD. LO . 
MODIFICATION: CORAECTIONIMODIFIID THE INCIDENT LOCATION 

THE INCIDeNT I.OCATIOH ON THE ORIGINAL. REPORT THAT WAS FILED BY OPFlc:eR llMMONS IS INCORRI!CT.1H& CORRECT 

INCIDENT LOCATION 8HPU1.D ee m El.ROD DRM!. THIS SUPPL!MENTAL WIU. SHOW THE CORRICTED INCIDENT 

LOCATION. 

233ELRODDIWE 

GOOSe CREEJC; Be 2t445 

WADFORDA13 

orren III M 1 9 ?OGB ._--

....,- I --- I .- 0 __ 

I 
O __ U 

J 
0 __ 11 

D_ .. Owu .. D_ O_II_ O_u_ --- ""'·· .. "a~ 
&0 __ &0 __ .. 0 ___ &D_·_ _a ...... - ~ 

01/17108 AI US:.IASA OJ/171M 8 

THOMAS. TASATHA 01/1010E 159 -.... .,.-__ 0 .. 

69 



· ---. 
AGENC'tI.D. 
SCOO8OOOD 

70 



,'-----------

~ ........ ICC 
AGENCYLD. SUPPLEMENTAL INCIDENT REPORT rO~80100 1 3 8j I NIH'" scooaoooo 

.~ 0_ o=:- 0- 2 -I - " 
0- o=.-- 0= a==_ -
~c:- - VI - rIM IA r- ''''.11 I 
10-'-1-1- -1--1 -
10--- -- . iD- 1- r 1-,--1--- --ID- ... I 

1
0

- ID l1li._ -ell!"" aseO m I 10 .. 0_0_ 1_ ~o 

1°_ 1__0-. -'~ .• I~.o~~_ o_la 10_ _0-" 

10- 10...., .. __ a_a_ 
~ 

__ ... n_ .. _ 
~ .- JLl - 1-;=- I" ~ r 'lfni 

"' ...... , ~l- ~I--' ro- .- ,- . 0_ I'- r rl-- -- j ID- • to- ... _, - _01lOQ_1 -- ,0-.0_0 10 • ... 0_ 
'a_ I- - _0_ a_ l~.a~~~ a-.o la~ 0_ 
ID-' 1_ _._-1 a_a_ 
~ --~- .. - ~ 

l!ftUCll I ftI\O IA80UTntE ,.; ACl1OH8 QUI TOA PRIOR m,rtHlS 

t a_,ICI\ niAT DAY. THIS DEPUTY ITHE~Dt_ IT IQ CONTINUE 50NTHE 

CABLE lOX 0Ui TO sev-~_ s:"u!t!!s WOULD NOT BE ABI.E TO CALL 911 IF THEY HAD A I .- .- •• 111E 

ell~ ARRlVEQ ATTHE LIGHT POLe AND JUMPED OUT ()II HIS tRUCK ~_nINlll A CAM ~ntmt:a, THE,'" UUI&:t!T 

-WAUa:O UP TO DEPUTY. I Y 2 INCHES IfDl\u I .... .;FACEANO 

THIS DIPUl'Y ADVISeD THE 1\!111l_~TO STeP BACK OUT OF I FACE. THE COl .aD_ 'TO 
GET~TODEPUTYWlTHTH£ , THIS DEPUTY USEOA OP£N HAND AND PUSHeD THE CAMERA 

our OF OEPUTI!S FACE. I HIM'DfAT HE COULD D~.o "T i. MANCE BUT NOT IN ~ .. , ..... FACE. 

J v-~.:"." 

I -- "" Ii 0_ 
0_ ,-0-... 0_ 

L ,- J- ~ ::: D_ o_ 
,a_ 

a __ - I - I - 1--1 ..... 
D-

alia ___ .- I I - 1 
D_ D_ 

'-- ----~L~ 
~ 
L"!!I!!!!M!'I!I 
L~ ..... _a I -. ~a I !~-...!-- I I ~' -, 

'loa _ .. ~ .. al "0. - - ..=. 
UC~L VnnI n:: r.1 .1lliJ1/08 Ie,,:; """",co _QlI:tl/W 

~ 0_ •• -

71 



SUPPLEMENTAL INCIDENT REPORT 
CASI; MIIIDD NC:IO 

12 0 0 8 0 1 0 0 1 3 B ~ I':' 1-:1 
• • • • • • • • • • 

.=~ o =-'" 0- o~ 3 -- - .. -0= 1'----. 
D-
. - 0=_ 

I~==-- -,1--1/1 ou. I"'" II r L ., ... 0_._ -,- -, .... --..... 0_ 
0 0-. ,- r~ -1»-1-- -- :1 --Sa_ II 

• r- O_--'-_O ... " .... J -- __ 0 .. 0_0_ 0 __ 0_111:1:=_0 _ 

0 .... . ---- OlIO 0'111 _O_D'III",", 0.-. 
0 ___ 0_ 

D_ 
o_ 0--. .. --, __ ChIOO,.. 

0 -- 01100 ...... nM a .... 
a~ - 1 1/1 - ,-S~-· f' I'" I" '.,0111 

~Otl_ .. _ ~I- :L---- ----10-
so- - J'" rl--r- -- :1 II .0_ • ao

- D_-..... __ ollDO- .. l .. ..:-..:... ___ 0 .. 0_0_ 
a .,......'IOICUa.i==~ D 40IC 

litO .... -- 0_ 0_ _ a 110 0 1D "'"' 0_1 ~ __ O_ 
D_ 

~:-
O-.IIIL-, __ 01100,. 

__ O"Ona .. TIlIC 0_ 
THE SUSPECT BECAMEANGfty AND ADAMAHr THAT COMCA&T WAS NOT GOING TO T\IRN 1l1E CABL£ BACK ON. 

AFTER SPEAKING 'MTH THE COMPLAINANTTHE COMPIJUtWlI' IHFORMEO DUUTY THAT THE SUSPECT HAD 

BEiN AND STILL IS R£CEMNG FREE CABLE FROM COMCAST BECAUSE tHEY HAD THEIR BOX ON A eeRJmLEY 

~ 
ELECTRIC POLE ON HIS PROPERlY. DEPUTY COHFRONTEDlHE SUSPECT ABOUT THE DEAL BETWEEN HlMAND 

I COMCAST. THESUSP£CTSTATEDlliATWHATntE COMPLAINAHTSTATEO WAS TRUE. THE SUSPECT STAtED 

THAT COMCASTREMOyED 1WO CHANNaS FROM HIS PLAH AND HE STATED THAT WAS A BREACH OF 
Z 

CONTRACT. DEPUTY IHFORMED THE SUSPECT THAT THE VElUW.AGREEMEH1'BE1WEEH HIM AND COMCAST 

WAS II CIVil. MAllERAHO THE ONLY REASON OEPUTlES WERE ON SCENE WAS BECAUSE OF TltE THREATS THAT 

I ..:.====- I t=a:&U .. = 
I .- "" -... ~ ... -............ ---

P-
o_ 0-" 

~---- 1-
~ 

. 
0_ 0_ _01'- -,--- I- I- I"" 

i 
0_ D_ -- I - - -- lCUO 0_ 

D __ 

~ 
0_ a ....... O*'C .... 

_. 
I - - __M. 

D_ o_ --
S -- -----~-" ili-a_ 
~ --~ .-- I .. - I 

!_ a __ 
I 

0 __ .. I Da ..... _ .. 
_D 

_ I) a __ 

~-
a_ ....... _ 

I ....... ~a,.;·n1CC .. O~ ..... 
t.0 .. _ 

1.1) __ .. 1) ____ 
.. 1)_. __ 

..". .::.. -- - 'L 
MCELVOGUE CLIFFORD 01/11/08 IC115 JAM~ 01111108 

19 ..... -_D_ •• 

72 



"" a-. 
D ___ 

a_ 
D_ D_ 

,,- D __ 

a_ D_ = 
,,-. 

o 
0:'-

;L_ 

a 

12 

73 

CIoIIIUIIIII ICC 

o 0 8 0 1 o 0 1 3 
! , I I 

, 

a:="- - 4 
" a~_ 

'~::;,..;..l-. • •• 



CllllIIUII8ER ace 
AGeNCYI.D. 
SCOOSOOOO 

SUPPLEMENTARY REPORT 
boo e 0 't Q Q t 3 8 51 [iliJ 

D-- .=:-- D:- o=-_ l -- - - -D: a-- 0- 0=_ -.s ...-
REFEREHCE: INFORMAnOH REPORT 

SUSPECT: ElROD, LG 

MOOIFtCA1'ION: CORA&C'nONIMODlFIED Ttl! INCIDENT LOCATION 

1HI! INCID£NT LOCATION ON THe 0RI0lNAL RePORT THAT wt.S FIIJ!D BY OFFICIR CC MCELVOGUE INCORRECT. nE 

CORReCT 1NCJD&Hr LOCAnOH SHOULD BE 2» EI.ROOORNe. THIS SUPP\.EM£NTAL WILL SHOWlHE COMECTEO INCIDIHf 

LOCAnoN. 

233 ELROD DRIVE 

000Si CREEK. ~ 29445 

WADFOADA'~ 

~- • all." "nna 
-~11 "''''', ..... ' --

. 

..... -- t -- 1 -- 0 __ I 
a __ .. 

I 
0 __ •• . ,. .. 0 

_ 'II 
IIOD a_ 0_11 __ 0"-"" __ 

--___ ,.0 ___ .. 0 __ .. 0 __ .. 0 ___ 
& a ........ ....., --- -, ~ - -,J&; 

01N71Oa a, u.:"qq.a 01117108 II .... .. -_ 0,. 

74 



1< 

INCIDENT REPORT 
" ~' 

I 
1 , 

ON Otll5l2OOS,LT. MC9.VOOUE. PFC: COLUNS AHD THIS DEPUTY RESPONDED TO 233 ELROD DRIVE IN 

I 

I 
) 
! , 
! 



.. ' 

L.G. Elrod 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM BERKELEY COUNTY 
Court of Com mon Pleas 

Roger M. Young, Circuit Court Judge 

'Case No. 2010·CP-OB-4453 

Appellant, 

v. 
;Berkeley County Sheriffs 
Depal'tment a'nd H. 
Wayne'Dewitt, 

ResI?ondent, 

C,ERTIEICATE OF COUNSEL 

The midersigned hereby certifies that the Recotd on Appeal contains 
all rhatel'ial proposed to be included by any of the parties alUl11"'l'ft..v 
other material. 

February ,2013 

M. Brooks errick 
, , 

Ll:1W Of[tceofl\!I., ,6rooks D.erri,ck 
3G Broad S1'.reet 
Charlest.on, South Carolina 20401 
Office: (B4~) 723-5152 
Fax: t843) 41O-56~4 

. bd n lTi (; kiii\d e{!:!s~klt:l\Y() f'fif:c . eo ni 

Attorney and Counselor for A-PP€41ant 
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L.G. Elrod 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

.APPEAL FROM BERKELEY COUNTY 
Court of Common Pleas 

Roger M .. Young, Circuit Court Judge 

Case No. 2010·CP4)8-4453 

Appellant, 

v. 
Berkeley County Sheriffs 
Department and H. 
\Vayne Dewitt, 

Respondent, 

PROOF OF SERVICE 

Itel;tif}' that I hilVe served the Record on Appeal was served 6n 
Berkeley County Sherriff's Depal~tment by depositing a cOjlyin the United 
States Mail, postage prepaid, on Novemher 20, 2012, addressed to their 
attorney of record, G. \-Vade Cooper, Post Office Box 2 ( ount Pleasant, 
South Carolina 29464-2424. 

February ,2013 

M. Brooks errick 
Law Office of M. Brooks Derrick 
36.Broad Street 
Charleston, S()Uth Carolina 294QI 
Offi(:e: (843) 723~:3152 
Fax: (843) 410-5664 
b.~l.n rei c k@de n: i.e k I (ljY91:i'i r,i:,_\.!.,lllD 

Attorrtey and Counselor for Appellant 



L.G. Elrod 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM BERKELEY COUNTY 
Court of Common Pleas 

Roger M. Young, Circuit Court Judge 

Case No. 2010-CP-08-4453 

Appellant, 

v. 
Berkeley County Sheriffs 
Department and H. 
Wayne Dewitt, 

Respondent, 

PROOF OF SERVICE 

I certify that I have served the Record on Appeal on Berkeley 
County Sherriffs Department by depositing a copy in the United States 
Mail, postage prepaid, on February 4,2013, addressed to their attorney of 
record, G. Wade Cooper, Post Office Box 2424, Mount Pleas nt, South 
Carolina 29464-2424. 

MarChf, 2013 

Law Office of M. Brooks Derrick 
36 Broad Street 
Charleston, South Carolina 29401 
Office: (843) 723-5152 
Fax: (843) 410-5664 
bderrick@derricklawoffice .com 

Attorney and itlrO
{ fo~,1p~:I)ant 

MAR U "( 2013 
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