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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
} FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) CASE NO. :2(11()-(3!1’»()84)4453
)
| )
L.G. ELROD, j; ,.é
—— o
Moini i (f Tk @ s ¢
Plaintiff. ) ORDER Sax %»2 .
) Fitte - §
v ) TS o
) LT
) a2 P
BERKELEY COUNTY, BERKELEY ) %@% -
COUNTY SHERIFF'S DEPARTMENT, ) e
AND H. WAYNE DEWITT, ! 2, o
)
Defendants. )
y
Presiding Judge: Deadra L. Jefférson
Date of Hearing: April 26, 2011
Plamtiff’s Attorney: Pro Se A
Detendants” Attorney: G. Wade Couoper, Esquirt
Court Reporter: Annc Meyer

The instant matter came betore the Court on April 26, 2011 on the Defendants’ Motion o
Dismiss with prejudice pursuant (0 Rule 12(b)6), SCRCP. Presenit at the hearing were the
Plaintiff, who appeared pro se, and G. Wade C?()(‘)pcf,'llisga.airc. who appcared on behalf-of the
Dcl“enda’ms,‘ For the reagons set forth below, the.Defendants” Motion is granted as 1o Defendant
Berkeley County and denied as to Defendants ITSCrkclcy‘ County Sheniff’s Department and H.
Wayne Dewitt. ‘

FACTUAL BACKGROUND

The Plaintiff alleges. that on or about January 10, 2008 and January 15, 2()()8? the
Defendant, sent two (2) squad cars and Sheriff's deputies from Berkeley County Sherift’s
Department to Plaintiffs property and restrained Plaintiff from his property while Comcast

Cable worked on their equipment an Plaintiff™s property. (Compl. 4% 6, 9.) Plaintiff alleges that




the Defendant did this without court order or any legal papers of any kind. (1d.) Plaintiff further
alleges that this was done after Comcast Cable was .pui on trespass notice by Attorney Mary

Leigh Arnold. (Compl. 16.)

Plaintiff initiated this action by the ﬁling of a Summons and Complaint on December 16,
2010 which sets forth caﬁses of action for False Imprisonment and Unlawful Detention-Abuse of
Process. On January 11, 2011‘, the Defendants, in lieu of an Answer, filed Defendants’ Notice of
Motion and Motion to Dismiss pursuant to Rule 12(b)(6), SCRCP on grounds that the Complaint
fails to state facts sufﬁcient.u’) constitute a cause of action. The_basis of Defendants’ Motion is
the Defenaants are governmental entities as defined by (ﬁe South Carolina Tort Clajms_Act, S.C

Code Ann. § 15‘-78-10, et seq., and are barred by the applicable statute of limitations.

STANDARD OF REVIEW

According to Séuth Carolina law, “[u]nder R‘ule 12(b)(6) of the South Carolina Rules of
Civil Procedure, a defendant may move to dismiss a complaint based on a failure to state facts’
sufficient to constitute a cause of action.” Brazell v. Windsor, 376 S.C. 83, 87, 655 S.E.2d 736,
737 (2007), rev’d on other grounds, 384 S.C. 512, 682 S.E.2d 824 (2009). Furthermore, “[t}he
| decision 1o grant a Rul‘ey 12(b)(6) motion to dismiss must be based solely upon thé allegations set
forth in the compiaint.” Id. at 87, 655 S.E.2d at 737-38. In ruling on a motion to dismiss, the
trial court must determine “whether the complaint, viewed in tbe light most favorable to the
© plaintiff, states any valid 'claim for relief.” Id. at 87, 655 S.E.2d at 738. Accordingly, “if facts
alleged and inferences reasonably deducible therefrom entitle the plaintiff to relief under any

theory,” a South Carolina court ‘must refuse to grant a motion 1o dismiss. Id.
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CONCLUSIONS OF LAW

The Tort Claims Act is the exclusive remedy available for any tort committed by a
governmental entity, its employees or its agents unless the employee’s conduct was not within
the scope of his official duties or constituted actual fraud, actual malice, intent to harm, or a
crime involving moral turpitude. .S.C. Code Ann. §§ 15-78-20(b), 15-78-70(b). A governmental
entity means the State and its political subdivisions. Id. at § 15-78-30(d). Defendants Berkeley
County and Berkeley County Sheriff’'s Department are governmental entities as defined by
Section 15-78-30(d). Likewise, Defendant Dewitt, as Sheriff of Berkeley County, is considered

a “state official.” Cone v. Netiles, 308 S.C. 109, 112,417 S.E.2d 523, 524 (1992).

The Defendants argue that S.C. Code Ann. § 15-78-110 provides the applicable statute of
limitations as to all Defendants, and, thus, all Defendants should be dismissed with prejudice for
failure to file the Summons and Complaint within the applicable time period. Section 15-78-110
provides in relevant part, “[A]ny action brought pursuant to [the South Carolina Tort Cldims
Act] is forever barred unless an action is commenced within two years after the date the loss was
or should have been discovered . ...” S.C. Code Ann. § 15-78-110.

The Plaintiff argues that Section 15-3-540 should apply, which provides that actiéns
against sheriffs, coroners or constables, upon a liability incurred by virtue of an act or omission
while acting in their official capacity, must be brought within three (3) years. S.C. Code Ann. §

15-3-540(1); see also Allen v. Fidelity and Deposit Co. of Maryland, 515 F. Supp. 1185 (D.S.C.

1981), aff'd, 694 F.2d 716 (4th Cir. 1982). However, lo the extent the wrongful acts of a sheriff,
coroner, or constabie fall within the South Carolina Tort Claims Act and are committed in their
official capacity, they are shiclded from liability. S.C. Code Ann. § 15-78-20(b). A sheriff,

coroner, or constable will not be personally liable for a tort unless their actions were not within




the scope of their duties. Id. § 15-78-70(b). Therefore, if the .sheriff was acling in an official
capacity and his actions were within the scope of his duties, he would be subject to the two (2)
year statute of limitations from the date of discovery of loss as provided in Section 15-78-110
rather than the (3) year statute of limitations period provided in Section 15-3-540. The Plaintiff
contends that Section 15-3-540 is the applicable slaluté because the Defendants, though agting in
their offiéial capacity at the time of the incident, were not acting within the scope of their duties. |

Plaintiff filed the instant action’in Berkeley County on December 16, 2010. A review of
the Complaint indicates Plaintiff’s alleged loss occurred between January 10, 2008 and January
15, 2008. (Compl. 19 6, 9.) A verified Complaint was not filed within one (1) year of thc.datcs
of the alleged loss pursuant to S.C. Code Ann. § 15-78-80. This action was filed more than two
(2) years but less than (3) years after the date of alleged loss was or should have been discovered.

The Court finds that Section 15-78-110 applies to Defendant Berkeley County as it is a
governmental entity subjectr to the South Carolina Tort Claims Act. See Allen, 515 F. Supp. at
1189 (“By the clear language of the statute, Section [5-3-540 would not apply to an action
brought against the County of Aiken.”).! The Plaintiff’s deadline for filing this action against
Defendant Berkeley County expired on or before January 16, 2010 pursuant to Section 15-78-
110. Therefore, the instant action against Defendant Berkeley County is barred by the statute of
limitations and should be dismissed with prejudice.

The Court finds that the applicable statute of limitations as applied to Defendants

Berkeley County Sheriff’s Department and H. Wayne Dewitt is determined by whether the

! The wrongful acts alleged in the Complaint arc those of the Berkeley County Sheriff, Defendant Dewitt, and the
Sheriff's deputies whom he sent 1o the Plaintiff’s property. According to South Carolina case law, Sheriffs and
deputies arc state, not county, officials. See Edwards v. Lexington County Sheri{f’s Dep’t, 386 S.C. 285, 288 n.1,
688 S.E.2d 125, 127 n.1 (2010); see also Cong, 308 S.C. at 112, 417 S.E.2d a1 525; Heath v. Aiken County, 295 S.C.
416, 368 S.E.2d 904 (1988) (holding that deputics act as the sheriff’s agent and are not employees of the county).
Accordingly, the County of Berkeley may not be held liable for the acts of the Sheriff and his deputies.

e
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Sheriff and his deputies were actiﬁg in their official capacity and whether their actions were
within the scope of their duties. In ruling on a motion to dismiss, the trial court must determine
“whether the complaint, viewed in the light most favorable to the plaintiff, states any valid claim
for relief.” Brazell, 376 S.C. at 87, 655 S.E.2d at 738. Accordingly, “if facts a!legéd and
inferences reasonably deducible therefrom entitle the plaintiff to relief under any theory,” a
South Carolina court must refuse to grant a motion to dismiss. Id. Moreover, “where the
allegations of the complaint give rise to competing inferences -on a question of material faci,
dismissal of the case under Rule 12(b)(6) is not appropriate.” Qsprey, Inc. v. Cabana Ltd. P’ship,

333 8.C. 323, 332, 509 S.E.2d 275, 279 (Ct. App. 1998), overruled on other grounds by I'On,

LLC v. Town of Mt. Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000). The Court finds that the
allegations in the Complaint give rise to competing in:ferences on a question of the material fact
of whether the Sheriff and his deputies were acting in their official capacity and whether their
actions were within the scope of their duties. As such, the Defendants’ Motion to Dismiss is |

denied as 1o Defendants Berkeley County Sheriff’s Department and H. Wayne Dewitt.

CONCLUSION

Based on the analysis set forth above, the Defendants’ Motion to Dismiss with Prejudice
is GRANTED as to Defendant Berkeley County and DENIED as io Defendants Berkeley County
Sheriff’s Department and H. Wayne Dewitt.

IT IS SO ORDERED.

The HonGrable Ddédra L. Jefferson

N, ' 4’ Presidin ge, Ninth Judicial Circuit
>\WWL | ,2011
Charjeston, South Carolina in Chambers

e
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IN THE COURT OF COMMON PLTEAS
NINTH JUDICIAL CIRCUIT
CASE NO. 2010-CP-08-04453

STATE.OF SOUTH CAROLINA

COUNTY OF BERKELLY

L.G. ELROD,

ORDER DENYING DEF’END.ANTS’

Plaintiff,
MOTION TO RECONSIDER

V.

BERKELEY COUNTY, BERKELEY
COUNTY SHERIFF'S DEPARTMENT,
AND H. WAYNE DEWITT,

o
@ =
Defendunts. D, o :
Ry =
~ow c'.cg QM
oy
Presiding Judge: Deadra L. Jefferson Fgu Forid
Date of Hearing; April 26, 2011 TEES g O
Plaintiff’s Attorney: Pro Sc & —
Defendants’ Attorney: G. Wade Cooper, Esquire =
Court Reporter: Annce Meyer

THIS MATTER is before the Court on the Defendants” Motion to Reconsider l}l.JrSlla!lI {0

Rules 52, 59; and 60, SCRCP. Defendants™ Motion to Dismiss pursuant to Rule 12(b)(6),

SCRCP, filed January 11, 2011, was decided by the Court after a non-jury motion hearing on
April 26, 201 1. A Court Order granting Défendants” inotion as to B‘(Er'kelcy County and denying -

the mmion as to Detendants Berkt:!c'y County Sheriff’s Department and H. Wayne Dewitl was

filed on June 16, 2011 and received by counsel for the Defcndm\m‘on'Jum: 20, 2011. The

Detendants’ e:\:'lmion’ to Reconsider, as to Defendants Berkeley 'Coumy Sheri{l™s Department an‘dl

H.- Wayne Dewitt, was filed on June 23. 2011 and received by the Court on June 23,2011,




Having considered the Defendants’ Motion, the timeliness of the Motion, as well as the

various interests balanced by the Court at the time of the ruling, the Defendants’ Motion to

AL e

The Hopo meadra L. Jefferson _
Pres:dmg Judge, Ninth Judicial Circuit

Reconsider is hereby denied.'

IT IS SO ORDERED.

Q[,IX ,2011

Charleston, Sbuth Carolina at Chambers

' This Motion is disposed of withoul the necessity of a hearing and decided on the record and briefs. Rufe 39(1),
SCRCP; Pollard v, City of Florence, 314 S.C. 397, 444 S.E.2d 534 (CI. App. 1994).




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' )
COUNTY OF BERKELEY } NINTH JUDICIAL CIRCUIT
)
L.G. Elrod, } C/A No. 10-CP-08-4453
)
Plaintiffs, )
) ORDER GRANTING DEFENDANTS’
Versus )  MOTION FOR SUMMARY JUDGMENT
)
Berkeley County Sheriff’s Department, and H. )
Wayne Dewitt, )
)
Defendants. )
Presiding Judge: Hon. Roger M. Young
Date of Hearing: May 9, 2012
Plaintiff’s Attorney: M. Brooks Derrick, Esquire =)
Defendants’ Attorney: G. Wade Cooper, Esquire = e
: A =
Court Reporter: Anne Myers AYSTE
' 7‘::n . :3
The instant matter came before the Court on May 9, 2012 on the Defendant&@fmtlorﬁ'or
ood =
=x

Judgment on the Pleadings / Motion for Summary Judgment pursuant to Rule 12 (¢) aﬁ&ale B

SCRCP, respectively.! Present at the hearing were the Plaintiff and his counsel, NQ BrookS"

Derrick, Esquire, as well as G. Wade Cooper, Esquire, appearing on behalf of the Defendants. In
addition to oral arguments on the record, both parties presented affidavits and exhibits for the
Court’s consideration. For the reasons set forth below, the Defendants’ Motion is granted.

FACTUAL BACKGROUND

The Plaintiff alleges that on or about January 10, 2008 and January 15, 2008, the

Defendant Sheriff did send Berkeley County Sheriff's Deputies to Plaintiff’s ptdperty and

unlawfully restrained Plaintiff while allowing a third party — Comcast Cable — to restore power
to its cable box on a utility pole located on Plaintiff’s property. Plaintiff initiated this action by

the filing of a Summons and Complaint on December 16, 2010 which sets forth causes of action

! Defendants’ Motion for Judgment on the Pleadings was heard by the Court on January 17, 2012. During the
hearing, matters outside the pleadings were presented by the non-moving party. Counsel for Defendants moved on
the record pursuant 1o SCRCP Rule (2 (¢) that the motion should be treated as one for summary judgment and
disposed of as provided in Rule 56. As Plaintiff wus, at the time, prosecuting the matter pro se and in order to allow
the parties reasonable opportunity ta present all pertinent material, this Court continued the motion for summary
judgment to the next available term of court.
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for False Imprisonment and Unljawful Detention — Abuse of Process. Defendants filed the instant
motion pursuant to Rule 12 (¢) and Rule S, SCRCP, on the grounds that the Defendants are a
governmental entity (Sheriff’s Office) and employee of a governmental entity (Sheriff) as
defined by the South Carolina Tort Claims Act, S.C. Code Ann. § 15-78-10, et seq., who were at
all times acting within the course and scope of their ofticial duties with respect to Plaintiff’s
claims, and as such, Plaintiff's action is barred by the applicable two (2) year statute of
limitations.
STANDARD OF REVIEW

Summary judgment is appropriate when there is “no genuine issue as to any material fact
and...the moving party is entitled to judgment as a mattér of law.” Celotex Corp. v. Catrett, 477
U.S. 317, 322 (1986). “Where the record taken as a whole could not lead a rational trier of fact to

find for the non-moving party, there is no *genuine issue for trial.”™ Matsushita Electrical Industrial

Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574 (1986). A fact is deemed “material” if proof of its

existence or nonexistence would affect the disposition of thc case under the applicable law.

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). An issue of material fact is “genuine”™

if the evidence offered is such that a reasonable jury might return a verdict for the non-movant. Id.
at 257.
The party seeking summary judgment shoulders the initial burden of demonstrating to the

district court that there is no genuine issuc of material fact. Celotex Corp. v. Catrett, 477 U.S. 317,

322 (1986). Once the movant has mgde this threshold demonstration, the non-moving party; to
survive the motion for summary judgment, may not rest on the allegations averred in the pleadings;
rather, he must demonstrate that specific, material facts exist which give rise to a genuine issue. Id.
at 324. The existence of a mere scintilla of evidence in support of the plaintiff’s position is

insufficient to withstand the summary judgment motion. Anderson, 477 U.S. at 252. Accordingly,




when Rule 56(¢) has shifted the burden of proof to the non-movant, he must provide existence of
every element essential to his action which he bears the burden of adducing at a trial on the merits.

CONCLUSIONS OF LAW

The Tort Claims Act is the exclusive remedy available for any tort committed by a
governmental entity, its employees or its agents unless the employee’s conduct was not within
the scope of his official duties or constituted actual fraud, actual malice, intent to harm, or a
crime involving moral turpitude. S.C. Code Ann. §§ 15-78-20(b), 15-78-70(b). A governmental
entity means the State and its political subdivisions. Id. at § 15-78-30(d). Defendant Berkeley
County Sheriff’s Department is a governmental entities as defiﬁed by Section 15-78-30(d).
Likewise, Defendant Dewitt, as Sheriff of Berkeley County, is considered a “state official.” Cone
v. Nettles, 308 S.C. 109, 1.12’ 417 S.E.2d 523, 524 (1992).

The Defendants argue that S.C. Code Ann. § 15-78-110 provides the applicable statute of
limitations as to all Defendants, and, thus, summar}; judgment should be granted and all
Defendants dismissed with prejudice for Plaintiff’s failure to file the Summons and Complaint
within the applicable time period. Section 15-78-110 provides in relevant part, “[Alny action
brought pursuant to [the South Carolina Tort Claims Act] is forever barred unless an action is
commenced within two years after the date the loss was or should have been discovered . . . .”
S.C. Code Ann. § 15-78-110.

The Plaintiff argues that S.C. Code Section 15-3-540 should apply, which provides that
actions against sheriffs, coroners or constables, upon a liability incurred by virtue of an act or
omission while acting in their official capacity, must be brought within three (3) years. S.C.
Code Ann. 15-3-540(0; see also Allen v. Fidelity and Deposit Co. of Mary land, 515 F. Supp,
1185 (D.S.C. 1981), aff'd, 694 F.2d 716 (4th Cir. 1982). However, to the extent the wrongful
acts of a sheriff, coroner or constable fall within the South Carolina Tort Claims Act and are

committed in their official capacity, they are shielded from liability. S.C. Code Ann. § 15-78-20

3
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(b). A sheriff, coroner, or constable will not be personally liable for a tort unless their actions
were not within the scope of their duties. Id. § 15-78-70 (b). Therefore, if the sheriff was acting

in an official capacity and his actions were within the scope of his duties, he would be subject to

i

the two (2) year statute of limitations from the date of discovery of loss as provided in Section
15-78-110 rather thén the (3} year statute of limitations period provided in Section 15-3-540. The
Plaintiff contends that Section 15-3-540 is the applicable statute because the Defendants, though
acting in their official capacity at the time of the incidents, were not acting within the scope of
their official duties.

Plaintiff filed the instant actién in Berkeley County on December 16, 2010. A review of
the Complaint indicates Plaintiff’s alleged loss occurred between January 10, 2008 and January
15, 2008. (Compl. [ 6, 9.) A verified Complaint was vot filed within one (1) year of the dates of
the alleged loss pursuant to S.C. Code Ann. § 15-78-80. This action was filed more than two (2)
years but less than (3) years after the date of alleged loss was or should have been discovered.

The Court finds no evidence in the record that the Defendants were acting in any capacity
other than their official capacities as Sheriff and/Sheriff’s députies of Berkeley County.
Likewise, the Court can find no evidence in the record to reasonably suggest that Defendants
were acting outside of the scope of their official duties with regard to the Plaintiff and these two
incidents on January 10, 2008 and January 15, 2008. Plaintiff contends that the Sheriff, and by
extension, deputy sheriffs, are precluded from responding to requcsts‘ for service by citizens and
- businesses involving civil disputes with another. The Court finds this argument uhpersuasive. In
this instance, the record reflects that although there was an apparent civil dispute between
Plaintiff and Comcast Cable concerning an agreement over use of the utility pole, the Sheriff and
Deputy Sheriff’s were merely responding to calls for service and acting in such manner as to

ensure the safety of all. The Court finds that the Sheriff and Deputies with Berkeley County




Sheriff’s Office were at all times acting in their official capacities and within the course and
scope of their official duties.

Furthermore, a careful review of the Plaintiff’s Complaint appears on its face to be
dispositive of this issue as well. Paragraph 3 states, “'I‘hat. upon information and belief, defendant

H. Wayne Dewitt, (hereinafter defendant) is a citizen and resident of Berkeley County, South

" Carolina and at all times mentioned herein was the Sheriff employed by the defendant, Berkeley

County Sheriff, who was acting within the scope and course of his employment and under color

of state law. (Compl. § 3} emphasis added). Upon review of the record, the Court agrees and
finds that the Sheriff and Berkeley County Deputies were at all times acting in their offictal
capacities and within the course and scope of their official duties. Therefore, the Court finds the
two (2) year Tort Claims Act statute of limitations is applicable t01 Defendants in this case. As
such, summary judgment is appropriate as a matter of law as there is no genuine issue as to any
material fact. Plaintiff’s action is time barred as it was filed more than two (2) years after the
date the loss was or should have been discovered.
~ CONCLUSION'

Based on the analysis set forth above, the Defendants’ Motion for Summafy Judgment is

GRANTED.

IT IS SO ORDERED.

The Honorablg Roger M. H(Jung'
g Presiding Judge?Ninth Judiicial Circuit
( ‘/( , 2012

Charleston,vSouth‘ Carolina
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‘STATE OF SOUTH CAROLINA

COUNTY OF BERKELEY

L.G. ELROD
PLAINTIFF -

Vs

BERKELEY COUNTY, BERKELEY COUNTY
SHERIFF'S DEPARTMENT AND
“HOWAYNE DEWITT

DEFENDANT(S)

St e St I Dol N hags? et Nows Ssgn St e Meon® Soa” Sl St s e s et omgt?

IN THE COURT OF COMMON PLEAS
CASE NO.

COMPLAINT

FALSE IMPRISONMENT |

UNLAWFUL DETENTION- %
ABUSE OF PROCESS

JURY TRIAL DEMANDED

THE PLAINTIFF WOULD RESPECTFULLY SHOW THAT:

1. That the parties hereto, subject matter hercof, and all matters and things’
hereinafter complained of are within the jurisdiction of this court.

2. That the plaintiff, L.G. Elrod, (heremaﬁer plaintiff) is a citizen and resident of
the county of Berkeley, State of South Carohna

3. That upon information and belief, defendant H, Wayne Dewitt, (hercinafter
defendant) is a citizen and resident of Berkeley County, South Carolina and at
all times mentioned herein was the Sheriff employed by the defendant,
Berkeley County Sheriff, who was acting within the scope and course of his-
employment and under color of state law,

4. That the defendant, Berkeley County Sheriff’s Department, (hereinafter
defendant) is a government entity organized under the laws of the state of South
Carolina, that said defendant, as part of its governmental functions, operates'a
police department known as the Berkeley County Sheriff’s Department.

5. That the defendant Berkeley County, (hereinafter defendant), is a government
entity organized under the laws of the State of South Carolina. '

14



FIRST CAUSE OF ACTION
FALSE IMPRISONMENT

6. The defendant, on or about January 10, 2008 and January 15, 2008, did send
two (2) squad cars and deputies from the Berkeley County Sheriff’s department
with them, without a court order or any legal papers and restrained Plaintiff from
going on his own private property while Comcast Cable worked on their
equipment on Plaintiff’s private property. This was done after Comcast Cable
was put on “trespass notice,” and a “cease and desist” notice from attorney Mary
Leigh Amold was given to Comcast Cable.

7. The restraint, by defendant was intentional as they met with Comcast Cable at
another location and brought them, with two (2) squad cars, to Plaintiff’s property
for the sole purpose of restraining Plaintiff while Comcast Cable worked on
Plaintiff”s property. :

8. The restraint was unlawful as Defendant sent two (2) squad cars, with
deputies, from the Berkeley County Sheriff’s department with them to restrain
Plaintiff without a court order or any legal papers.

Wherefore, Plaintiff prays for judgment against Defendant for actual
damages, special and consequential damages, punitive damages on each and every
cause of action, for the cost and disbursements of this action, together with such
other and further relief as this court deems just and proper.

SECOND CAUSE OF ACTION

UNLAWFUL DETENTION-
ABUSE OF PROCESS

9. Defendant did, on or about January 10, 2008 and January 15, 2008, send two
(2) squad cars from Berkeley County Sheriff’s department and unlawfully
detained plaintiff each time with the threat of the plaintiff being locked up if he
came on his own private property where Comcast Cable was working and
trespassing. This was done without any court order or any legal papers of any
kind.

Wherefore, Plaintiff prays for judgment against Defendant for actual
damages, special and consequential damages, punitive damages on each and every

15




cause of action, for the cost and disbursements of this action, together with such
other and further relief as this court deems just and proper.

Respectfully submitted,

LG Ll

.Elrod ¢
307 Elrod Drive
Goose Creek, SC 29445
843-553-4669

becEmpBEAR /4. 2010
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BERKELEY ) NINTH JUDICIAL CIRCUIT
)
L.G. Eirod, ) C/A No. 10-CP-08-4453
: )
Plaintiffs, ) :
) DEFENDANTS’ NOTICE OF MOTION
Versus ) AND MOTION TO DISMISS
)
Berkeley County, Berkeley County Sheriff’s )
Department, and H. Wayne Dewitt, )
)
Defendants. )

TO: L.G. ELROD, PRO SE PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE that the Defendants in this action (hereinafter “the
Defendants”), will move before the United States District Court, at a time and place to be.
arranged with the Court and parties involved, for an Order dismissing this action with prejudice
pursuant to Rule 12 (b)(6) on the grounds that Plaintiff’s Complaint fails to state facts sufﬁcien't.
to constitute a cause of action. Defendants’ motion is based on the grounds that, pursuant to the
South Carolina Tort Claims Act, Plaintiff's claims are barred by the applicable statute of
limitations.

Defendants Berkeley County and Berkeley Sheriff's Department are govenunenml
entities as defined by the South Carolina Tort Claims Act. S.C. Code Ann. §15-78-10, et seq..
Likewise, under South Carolina law, Defendant DeWitt, as Sheriff of Berkeley County, is
considered an “arm of the state.” Cone v. Nettles, 308 S.C. 109, 417 S.E.2d 523 (1992), adopting
the District Court’s holding in Gulledge v. Smart 691 F.Supp. 947 (D.S.C. 1988) (holding that -
South Carolina sheriffs are state officials for Eleventh Amendment purposes), aff’'d mem., 878
F.2d 379 (4™ Cir. 1989). The Tort Claims Act is the exclusive civil remedy available for any tort
committed by a governmental entity, its employees or its agents. S.C. Code Ann. §15-78-20 (b).
The provisions of the Tort Claims Act establishing limitations on and exemptions to the liability

of the State, its political subdivisions, and employees, while acting within the scope of offjcial
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(Juty, must be liberally construed in favor of limiting the liability of the State. S.C. Code Ann.
§15-78-20 (f). Any action brought pursuant to the Tort Claims Act is forever barred unless an
action is commenced within two years after the date the loss was or should have been
discovered. S.C. Code Ann. §15-78-110. .

Plaintiﬂ' filed the instant aétion in Berkeley County on December 16, 2010. A careful
review of the Complaint indicates that Plaintiff’s alleged “loss” occurred sometime between
~ January 10, 2008 and January 15, 2008. (See Complaint, paragraphsg 6 and 9). Upon information
and belief, no verified claim was filed within one (1) year of the dates of the alleged loss
pursuant to S$.C. Code Ann. § 15-78-80. Thus, this action was filed well more than two (2) years
after the date of loss was or should have been discovered. Plaintiff’s deadline for filing this
action - against these entities expired on or before January 1‘6, 2010. Defendants contend,
therefore, that the instant action is barred by the statute of limitations and respectfully request
that all causes of action be dismissed with prejudice.
Respectfully submitted
BUYCK & SANDERS LAW FIRM, LLC
757 Johnnie Dodds Blvd., Ste. 100
P.O. Box 2424
Mt. Pleasant, SC 29465-2424

Telephone: (843) 377-1400
Facsimile: (843) 377-1403

Email: gwe@buyckfirm.com

LA
Hugh W. Buyck (5.C. Bar # 66462)

G. Wade Cooper (S.C. Bar # 69692)

Attomeys for the Defendants
Berkeley County, Berkeley County Sheriff's
Department, and H. Wayne Dewitt

Mt. Pleasant, South Carolina
ZA10.87 Elrod v. Berkdey Co\Plendings\WITD. doc
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IN THLE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
: )
COUNTY OF BERKELLY } NINTH JUDICIAL CIRCUIT
‘ )
L.G. Elrod, }y C/A No. 10-CP-08-4453
)
Plaintiffs, ) :
) DEFENDANTS’ NOTICE OF MOTION
Versus ) AND MOTION TO RECONSIDER
)
Berkeley County, Berkeley County Sheriff’s )
Department, and H. Wayne Dewitt, )
)
Defendants. )

TO: L.G.ELROD, PRO SE PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE that the Defendants in this action (hereinafter “the
Defendants™), will move before the Circuit Court as soon as counsel may be heard pursuant to
Rules 52, 59 and 60 SCRCP for reconsideration of its Order dated June 14, 2011, denying
dismissal of Defendants Berkeley County Sheriff’s Department and Sheriff H. Wayne DeWitt.

PROCEDURAL ISSUES

This matter was originally brought through issuance of a Summons and Complaint dated
December 16, 2010, concerning events that occurred on January 10, 2008 and January 15, 2008.
(attached). Defendants filed a Motion to Dismiss in lieu of an Answer pursuant to Rule 12(b)(6)
SCRCP on the grounds that Plaintiff’s Complaint fails to state facts sufficient to constitute a
cause of action. The basis of Defendants’ motion is that the Defendants are governmental entities
as defined by the South Carolina Tort Claims Act, S.C. Code Ann. § 15-78-10, et seq., acting in
their official duties and within the scope of their crﬁp]oyment. and, as such Plaintiffs action is
time barred by the applicable statute of limitations. PIuixuit’f argued that the three year statute of
fimitations found in S.C. Code Ann. § 15-3-540 should apply.

A hearing was held on the matter on April 26, 2011 with both parties presenting oral
arguments. On June 14, 2011, the Court issued a written Order in which it granted Defendants

motion to dismiss as to Berkeley County, but denied the motion as to Berkeley County Sheriff’s
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Departitent amd Sherilt DeWitt.! Defendants present the Tollowing memorandum, respecttuily
requesting reconsideration of the Court’s denial of the motion to dismiss Sheritl’s Department
and Sheriff DeWitt.
ARGUMENT & LEGAL ANALYSIS

Notwithstanding any provision of law, the South Carolina Tort Claims Act is the
exclusive and sole remedy available for any tort committed by a govemmenial entity, it's
cmployees or its agents unless the employee’s conduct was not within the scope of his official
duties or éonstimted actual fraud, actual malice, intent to harm, or a crime involving moral
turpitude. S.C. Code Ann. §§ 15-78-20(b), 15-78-70(b), and 15-78-200. Defendant Berkeley
County Sheriff’s Department is a governmental entity as defined by Section 15-78-30(d).

Likewise, Defendant DeWitt, as Sheriff of Berkeley County, is considered a “state official.”

Cone v. Néttles. 308 S.C. l09,' 112, 417 S.E.2d 523, 524 (1992). The provisions of the Tort
Claims Act must be liberally construed in favor of limiting the liability of the governmental
entity and its employees while acting within the scope of their official duty. 8.C. Code Ann. §§
15-78-20(f) and 15-78-200.

As the Court correctly notes in its Order, Defendants take the position that S.C. Code
Ann. § 15-78-110 provides the applicable statute of limitations as to all Defendants, and, thus, all
Defendants should be dismissed wit'h prejudice for Plaintiff’s failure to file the Summons and
Complaint within two years of the alleged tort. Section 15-78-110 provides in relevant part,
| Alny action brought pursuant to [the South Carolina Tort Claims Act| is forever barred unless
“an action is commenced within two years after the date the loss was or should have been,
discovered . . . .” S.C. Code Ann. § 15-78-110. There is no doubt that Plaintiff filed his
Summons and Complaint more than two years outside of the statute of limitations provided by

the Tort Claims Act.

! The Order was filed on June 16, 2011 and received by counsel for Defendants on June 20, 201 1.
2
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As the Court correctly concludes, the applicable stainte of limitations (2 or 3 years) as .
applied to Defendants Sherifl”s Department and Sherift DeWitt is determined by whether the
Sherilf and his deputies were acting in their official .cnpacity and whether their actions were
within the scope of their duties. In ruling on a motion to dismiss, the trial court must determine
“whether the complaint, viewed in the light most favorable to the plaintiff, states any valid claim

for relief.” Brazell v. Windsor, 376 S.C. 83, 87, 655 S.E.2d 736, 738 (2007), rev'd on other

grounds, 384 S.C. 512, 682 S.E.2d 824 (2009). Furthermore, “[t)he decision to grant a Rule
12(b)(6) motion to dismiss must he based solely upon the allegations set forth in the complaint.”
Id. at 87, 655 S.E.2d at 737-38. (emphasis added).

Reviewing Paragraph 3 of Plaintiff's Complaint, he specifically states, “That upon
information and belief, dvefendant H. Wayne Dewitt, (héreinafler defendant) is a citizen and
resident of Berkeley County, South Carolina and at all times mentioned herein was the Sheriff

‘emgloyed by the defendant, Berkeley County Sheriff; who was _acting within the scope and
course of his employment and under color of .state law. (Complaint, para. 3)(emphasis added).
Nowhere in the Complaint does he attribute any wrongful act on the part of Sheriff DeWitt,
rather it is clear he is merely suing the Sheriff as the administrator charged with the
responsibility over the Sheriff’s Department. More importantly, nowhere ‘in the Complaint does -
Plaintiff state that Sheriff DeWitt was acting in any other capacity than his official capacity and
nowhere does he allege that Sheriff DeWitt was acting outside the scope of his official duties. On
the contrary, Plaintiff explicitly states that he is suing Sheritf DeWitt in his official capacity as

~ Sheriff and that “at all times™ Sheriff DeWitt was “acting within the scope of his employment.”

Therefore, in taking the allegations of Plaintiff’s Complaint in their most favorable light, the two

year Tort Claims Act statute of limitations applies and this gction lllll;s't be dismissed against

" Sheriff DeWitt.
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Likewise, as o Defendant Berkeley County Sherift™s Department, Plaintitf™s Complaint
states only that it “is a governmental entity organized under the laws of the State of South
Carolina, that said defendant, as part of its governmental functions, operates a police department
known as the Berkeley County Sheritf's Department.” (Complaint, para. 4). Nowhere in the
Complaint does Plaintiff state that Sheriff’s Department, by and through its deputies, was acting
in any other capacity than its official capacity. Nowhere does he allege that the Sheriff’s
Department, by and through its deputies, was acting was acting outside the scope of its official
duties. Simply put, Plaintiff’s Complaint fails to state that either Defendant was acting in any
other capacity than their official capacity and fails to state that either Defendant was acting
outside the scope of their official duties.

“The decision to grant a Rule 12(b)(6) motion to dismiss must be based solely upon the

allegations set forth in the complaint.” Brazell at 87, 655 S.E.2d at 737-38. (emphasis added). As

to whether “reasonable” inferences can be deduced from the facts alleged in Plaintiff’s
Complaint, Defendants contend that even when taken in the light most favorable to the Plaintiff,
they do not give rise to a competing inference as to whether the Sheriff and his deputies were
acting within their official capacity and whether their actions were within the scope of their
duties. Again, as to Sheriff DeWitt, Plaintiff is explicit and clear that Sheriff DeWitt was acting
within his official capacity, as he alleges no “action™ on the part of the Sheriff whatsoever. He is
equally clear that Sheriff DeWitt was at all times within the scope and course of his employment.
As to Sheriff’s Department, the only facts alleged are thal deputies, on two separate occasions,
were dispﬁtched to Plaintiff’s address to allow Comcast to work on their equipment. Aside from
the plain language of the Complaint, the only reasonable inferences to be deduced therefrom are
that the deputies were acting in their official capacities as Sheriff’s deputies and that they were
acting within the scope of their employment as deputies of Berkeley, County Sheriff's

Department.
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CONCLUSION

Plaintilf's action is barred by the statute of limitations as o all Defendants and
Detendants respectfully request that the Court reconsider its decision as expressed in its June 14,
2011 Order.

Respectfully submitied

BUYCK & SANDERS LAW FIRM, LLC
757 Johnnie Dodds Blvd., Ste. 100

P.O. Box 2424

Mt. Pleasant, SC 29465-2424

Telephone: (843) 377-1400

Facsimile: (843) 377-1403

Email: gwe@buycklirm.com

Hugh W. Buyck (S.C.,Bar # 66462)
G. Wade Cooper (S.£. Bar # 69692)

Attorneys for the Defendants
Berkeley County, Berkeley County Sheriff’s
Department, and H. Wayne Dewitt

June 22 ,2011

Mt. Pleasant, South Carolina
ZA10.87 Elrod v. Berkley CoWPleadings\MTR.doc

CERTIFICATE OF SERVICE

[ certify that on this date a copy of the foregoing was
served on each party or counsel of record by [X] mailing, ]
emailing, [ Jfacsimile, or [Jhand delivery in the manner
prescribed by the applicable Rule of Civil Procedure.

This 22 _dayof _JUNE 2011
E-U\/\_,. '
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STATE OF SOUTH CAROLINA } INTHE COURT OF COMMON PLEAS
)

COUNTY OF BERKELEY ) NINTH JUDICIAL CIRCUIT

, ) :

L.G. Elrod, ) CASE NO. 10-CP-08-4453
)

[ Plaintift, )
) DEFENDANTS' MOTION FOR JUDGMENT ON THE

Versus ) PLEADINGS :

)

Berkeley County Sheriff’s Department, and H. Wayne' )

Dewitt, )

Defendants. )

check box above indicating submitting party

Defendagts’ atomey:
G. Wade Cooper (S.C. Bar #69692)

L.G. Elrod ,

307 Elrod Drive Buyck & Sanders Law Firm, LLC
Goose Creek, SC 29445 757 Johnnie Dodds Blvd., Ste. 100
Phone: (843) 553-4669 P.O. Box 2424

M. Pleasant, SC 29465-2424
Phone: (843) 377-1400; Fax: (843) 377-1403
Emuail: pwe@buyck firm.com

04 MOTION HEARING REQUESTED (attach written motion and complete SECTION [ and III)
[:] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS 11 and {11)
D PROPOSED ORDER/CONSENT ORDER (complete SECTIONS I AND 11])

SECTION [: Hearing Information
Nature of Motion: Motion for Judgment on the Pleadings
Estimated Time Needed: 15 minutes Court Reporter Needed: YES X/ No [

, SECTION II: Motion/Order Type
- Written motion attached
[] Form Motion/Order —

[ hereby move for relief or action by the coyrt as set forth in the attached proposed order.
&/)l/aé {% ‘ 1o )27 [u

Signature of Attorney for [ JPHintift/fX)Defendants Dat€ submitted

, SECTION III: Motion Fee
[ PAID - AMOUNT: $25
[J EXEMPT:  [] Rule to Show Cause in Child or Spousal Suppont
(check reason) {{] Domestic Abuse or Abuse and Neglect
(] Indigent Status [ State Agency v. Indigent Party
[ Sexually Violent Predator Act Post-Conviction Relief
(] Motion for Stay in Bankruptcy ‘
] Motion for Publication [ JMotion for Execution (Rule 69, SCRCP)
(] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge's instructions
Name of Court Reporter:

] Other;

JUDGE'S SECTION
[ Motion Fee to be paid upon filing of the attached

order. JUDGE
(] Other: CODE. DATE:
-CLERK'S VERIFICATION
DATE FILED

Collected by:
‘ {print name)
(] MOTION FEE COLLECTED:

[} CONTESTED-AMOUNT DUE:

T10.87 Elrod v. Berkley Co‘\Pleadings & Discovery\Motion slip {MJP).doc
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF BERKELEY ) NINTH JUDICIAL CIRCUIT
) 4
L.G. Elrod, ) C/A No. 10-CP-08-4453
)
Plaintiffs, )
) DEFENDANTS’ NOTICE OF MOTION
Versus ) AND MOTION FOR JUDGMENT ON THE
, ) PLEADINGS
Berkeley County Sheriff’s Department, and H. )
Wayne Dewitt, )
. y 15-~78 -0
Defendants. )

15 - 78 - F00

TO: L.G. ELROD, PRO SE PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE that the Defendants in this action (hereinafter “‘the
| Defendants”), will move before the Circuit Court, at a time and place to be arranged with the
| Court and parties involved, for an Order dismissing this action with prejudice pursuant to Rulev

12 (c) on the grounds that Plaintiff’s Corﬁplaint is time barred by the applicable statute of
limitations as prescribed by the South Carolina Tort Claims Act. S.C. Code Ann. §lS-78-10, et
seq. On its face, Plaintiff's Complaint identifies the Defendants as such: |

3. That upon information and belief, defendant H. Wayne Dewitt, (hereinafter
defendant) is a citizen and resident of Berkeley County, South Carolina and at all times

mentioned herein was the Sheriff employed by the defendant, Berkeley County Sheriff, who was
acting within the scope and course of his employment and under color of state law. (emphasis
added).

4. That the defendant, Berkeley County Sheriff’s Department, (hereinafter

defendant) is a governmental entity organized under the laws of the state of South Carolina, that
said defendant, as part of its governmental functions, operates a police department known as the

Berkeley County Sheriff's Department. (emphasis added)j
Defendant Berkeley Sheriff's Department is a governmental entity as defined by the

South Carolina Tort Claims Act. S.C. Code Ann. §15-78-10, et seq.. Likewise, under South

Carolina law, Defendant DeWitt, as Sheriff of Berkeley Coumy,vis considered an “arm of the
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state.” Cone v. Newtles. 308 S.C. 109, 417 S.E.2d 523 (1992), adopting the District- Court’s .
holding in Gulledge v. Smart 691 F.Supp. 947 (D.S.C. 1988) (holding that South Carolina-
sheriffs are state officials for Elevenéth Amendment purposes), aff'd mem., 878 F.2d 379.(4" Cir.
1989). The Tort Claims Act is the exclusive civil remedy available for any tort committed by a’
governmental entity, its employees or its agents. S.C. Code Ann. §15-78-20 (b) and § 15-78-200.
The provisions of the Tort Claims Act establishing limitations on and exemptions to the liability

of the State, its political subdivisions, and cmpigzccs, while acting within the scope of official
- . g

r—

ﬁ(y, must be liberally construed in favor of limiting the liability of the State. S.C. Code Ann.
§15-78-20 (f). Any action brought pursuant to the Tort Claims Act. is forever barred unless an
action is commenced \ﬁ'*ithiﬂ two vears after the date the loss was or should have been
discovered. S.C. Code Ann. §15-78-110.

Plaintiff filed thev instant .action against Defendants on December 16, 2010. A careful
review of the Complaint indicates -that Plaintiff's alh}ged “loss™ occurred sometime between
January 10, 2008 and January 15, 2008. (Sec Complaint, paragraphs 6 and §). Upon information
and belief, no verified claim was filed within one (1) year of the dates. of the alleged loss
pursuant to S.C. Code Ann. § 15-78-80. 'I"hug this action was filed well more than two (2). years
afier the date of loss was or should have -been discovered. Plaintiff's deadline for filing this
action against these entities expired on or before January 16, 2010. Defendants contend,
therefore, that the instant action is barred by the statute: of limitations and respectfully request
that judgment .be entered on the. pleadings and that all causes of action be dismissed with
prejudice.

Respectfully submitted,

[signature page folldws]

(393
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BUYCK & SANDERS LAW FIRM, LLC
757 Johnnie Dodds Blvd., Ste. 100
P.O. Box 2424
Mt. Pleasant, SC 29465-2424
Telephone: (843) 377-1400
Facsimile: (843) 377-1403

Email: gwe@buyckfirm.com

7~ L
Hugh W. Buyck (S£. Bar # 66462)
G. Wade Cooper {3.C. Bar # 69692)

Attorneys for Defendants
Berkeley County Sheriff’s Department, and
“H. Wayne Dewitt

Oubeber 27 ,2011
Mt. Pleasant, South Carolina

CERTIFICATE OF SERVICE

I certify that on this date a copy of the foregoing was
served on each party or counsel of record by [X] mailing, (]
emailing, [ |facsimile, or [Jhand delivery in the manner
prescribed by the applicable Rule of Civil Procedure.

ay of _Octoles ,2011.

This 222‘/% B
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STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY
L.G. ELROD,

Plaintiff,
V.

BERKELEY COUNTY SHERIFF'S
DEPARTMENT, et al.,

Defendants.

COURT OR COMMON PLEAS
2010-CcpP-08-04453

TRANSCRIPT OF RECORD

N/ N NN NI NN\

B EFORE:

May 9, 2012
Moncks Corner, South Carolina

THE HONORABLE ROGER M. YOUNG, JUDGE

A PPEARANCES:

Mr. M. Brooks Derrick, Esquire
Representing the Plaintiff

Mr. Gordon wade Cooper, Esquire
Representing the Defendants

Anne Bouley Meyer, RPR
Circuit Court Reporter
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THE COURT: oOkay. Wwe got a motion for summary
judgment?

MR. COOPER: Yes, Your Honor.

THE COURT: All right, go head.

MR. COOPER: 1I'm wade Cooper here on behalf of
the defendants in this case, who are the Berkeley
County Sheriff's Department, and H. wWayne Dewitt as
Sheriff of Berkeley -County. '

To my right is Mr. Brooks Derek who is now
representing Mr. Elrod, who until recently had been
proceeding prb se.

Judge, back in January.you heard a motion that I
had filed, a motion for judgment on the pleadings.
Basically our argument, since the case was filed, was
that the case was filed too late.

Mr. Elrod has sued over two incidents in which
Berkeley County Sheriff's Deputies were called out to
his property. oOne of which occurred on January 10th,
2008. Actually two on that same day, January 10th,
2008. And another five days later on January 15th,-
2008.

The deputiés were called out to initially by the
request of Mr. Elrod due to his claim that Comcast
Cable was trespassing on his property in order to fix a

cable box on a utility pole that he had switched off.
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Later that afternoon, Comcast Cable requested sheriff's
deputies to escort them back to the property as the
work to switch the box back on had not been Somp1eted
earlier, it was to avoid a confrontation with Mr.
Elrod.

The work was completed that afternoon, and five
days later Comcast was again alerted that Mr. Elrod had
switched the box off. They again requested, due to
threats made by Mr. Elrod five days earlier, requested
an escort from Berkeley County sheriff's deputies who
responded and the box was turned back on.

Mr. Elrod filed this case in Berkeley County on
December the 16th, 2010. I filed a motion to dismiss
based on the fact that the defendants in this case fell
within the tort claims act, and that 15-78-110
establishes a two year statute of Timitations.

Mr. Elrod, based upon the date of the incidents
I gave you and the date that the complaint was filed,
filed it almost three years, but not yet three years,
after the incidents. And thus our argument was that
the statute of limitations inherent in the tort'c1aims
act barred Mr. Elrod’'s action.

As I understand it, the opposition to our
motion, the statute of limitation argument, is that

there is a competing statute, statute 15-3, I believe,
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540, which allows actions against sheriffs and
constables to be brought within three years. And 1it's
specific to the fact that those actions must be against
sheriffs and constéb]es acting outside of the scope of
their official duties.

So the question then before the Court is whether
or not, based on the evidence established so far in the
record, supports the fact that the defendants, the
sheriff and the two deputies, were acting outside of
the scope of their official duties when they responded
to these two incidents back in 2008.

should the court find that they were acting
within the scope of their official duties, then they
would be covered by the tort claims act. The Court has
already issued an order, Judgé Jefferson, establishing
the fact that there was no verified complaint filed
within a year. And these actors were found to be
within the scope of their official duties, then the two
year statute of Timitations would apply.

If, on the other hand, they were found to be
outside of the scope of their official duties, this
other statute, 15-3-540, would allow the plaintiff
three years and thus his complaint was timely filed.

So I initially filed what you heard in January,

it was a motion for judgment on the pleadings.
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Basically saying, Your Honor, take a look at what the
plaintiff has alleged in this case, and specifically
looking at, and not outside of, the complaint.

which states that the sheriff, H. Wayne Dewitt,
at all times mentioned herein was the sheriff employed
by defendant Berkeley County Sheriff, who was acting
within the scope and course of his employment, and
under .color of state law.

So my argument has been that the complaint, on
its face alone, 1is alleging that the sheriff is being
sued in his official capacity, acting within the course
and scope of his employment,-i.e., his official duties
as the sheriff. And thus the two year statute of
Timitations inherent to the tort claims act is
applicable.

There are no allegations in the complaint
specifica11y,sfating that the sheriff was acting at any
time outside'of the scope of his official duties. |
There are no allegations specific to the complaint that
either of the deputies were acting outside of the scope
of their official duties.

Nonetheless, at the 1a§t hearing discussion
began with Mr. Elrod where we were discussing
affidavits and incident reports, things outside of the

pleadings. The rule, I believe it's rule 12(c), motion
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for judgment on the pleadings, if the Court is to
consider or if matters are brought ub in the hearing
outside of the pleadings, then it basically converts to
a motion for summary judgment.

Mr. Elrod was not prepared at that time to argue
a motion for summary judgment. The Court continued
that motion and here we are today.

so this is a converted motion for judgment on
the pleadings, converted to a motion for summary
judgment. I would point out,'Your Honor; that we have
filed, é long time ago I filed the affidavits two
deputies, Deputy Timmons (phonetic), and Deputy McVoy
(phonetic). There is an affidavit with each of their
incident reports that they authored attached to each
affidavit.

More recently I filed an affidavit from Sheriff
Dewitt. All threevare consistent in that they state
thaf each of the three were at all times acting within
the course and scope of their official duties as
sheriff and as deputies, deputy sheriffs of the
Berkeley County Sheriff's office.

So it is our position that there is no genuine
fact, material fact in evidence in this case. There is
nothing on the record to prove that these three

individuals were acting in any other capacity than in
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their official duties as sheriff and sheriff's deputies
in this case. |

| As such, the tort claims act establishes the two
year statute of limitations. And plaintiff's action is
time barred as a result because it was filed more than
two years, almost three years after the incidents at
issue.

THE COURT: What was the date it was filed?

MR. COOPER: December 16th, 2010.

THE COURT: Okay. |

MR. COOPER: Last evening I was provided, and I
understand ﬁhe Court was as well, a memorandum opposing
the summary judgment argument. I have discussed this
with Mr. Derek, and I think we have both agreed that
that is the issue before the Court; is whether based on
the record there is evidence to support the plaintiff's
contention that these individuals were acting outside
of the course and scope of their official duties.

THE COURT: Okay.

MR. COOPER: I would just pofnt out that the two
cases cited by and provided to the Court, the MccCall
case and the Allen case, both provided by the
plaintiffs in support of their motion, one of those,
the Allen case, preceded the tort ciaims act by about

five years. And that the McCall case, actually both
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Allen and MccCall, the Court upheld the lower court's"
ruling that the actions were time barred against
sheriffs and sheriff's deputies.

THE COURT: Okay.

MR. DEREK: Your Honor, I think that defendants'
counsel has encapsulated the issue that we are facing
here; is whether or not it's a three year statute of
Timitation or two year statute of limitations.

I disagree with the defendants' counsel 1in that
there certainly is a genuine issue of material fact as
to whether or not the sheriff's department was acting
within the scope of their official duties at the time.

THE COURT: How so? They got called out.

MR. DEREK: The issue that was surrounding the
call-out was a civil diépute between Comcast and Mr.
Elrod.

THE COURT: Yeah, but they were asked to escort
these people on because they were worried about their
safety. It might have been they weren't investigating
a crime, but they were still acting in their capacity
as sheriff's deputies, correct? '

'MR. DEREK: I think that they were definitely
acting in their capacity és sheriff's deputies, but I
don't know if the actions of settling a civil disputé

on private property encapsulates whether or not they
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were acting in their official duties.

Is it an official duty for an officer to
intervene with a civil dispute. And in their police
reports that both the deputies put forward, in those
report themselves it states that.it was a civil matter
that they were out on call for.

-THE COURT: Yeah, but sheriff's deputies can go
and respond to civil disputes, get involved in things
Tike that and still be acting within the Scope of their
official duties.

Do you understand, if you prevail on this you
don't get to sue the county anymore,; you are just suing
these people as individuals?

MR. DEREK: I understand that, Your Honor.

THE COURT: Usually -- okay. You really don't.
have much of a choice to argué otherwise, I suppose,
because of the statute of limitations.

MR. DEREK: I would just raise the issue again
that whether or not the police responding to a civil
call is in their official duties would be a question
for the jury and not a question for today. |

Thank you, Your Honor.

THE COURT: A1l right.

MR. COOPER: Your Honor, if I could briefly

respond. I'm looking at the two incident reports that
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are -- that Mr. Derek is referencing. I guess in
essence the dispute between Mr. Elrod and ComcaSt, and
I don't think we need to get involved with what that
was, but basically it was a verbal agreement that
Comcast had, or its predecessor had, with Mr. Elrod to
have a box on the utility pole on his property. And he
had been receiving cable for 20-some-odd years for free
because of it.

And some channels got switched off. And there
was a dispute between Mr. Elrod and Comcast.

Now as Judge Jefferson pointed out, Mr. Elrod
why don't you sue Comcast, sounds like a dispute
between you and them. And it is my understanding that
he did so in Charleston County and that case was
settled. I'm not familiar with the settlement.

But the report by Deputy McVoy states, and I
will quote, Deputy informed the suspect, in this case
that's Mr. Elrod, that the verbal agreement between him
and Comcast was a civil matter. And that the only
reason deputies were on scene was because of the
threats that he had made towards Comcast workers
earlier.

So there is reference fo a civil matter, but the
deputy points out that whatever agreement Comcast had

with Mr. Elrod, that that's not for them to decide.
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They were there at the request initially of Mr. Elrod
because of suspected trespassing. And then
subsequently at the request of Comcast on two separate
occasions, the 10th and the 15th, because of threats to
their safety.

And obviously I think everyone is aware that one
of the first duties of a deputy, or of any law
enforcement officer, is to protect and serve. And in
that respect, I thiﬁk it's very clear throughout the
record that both deputies and the sheriff were doing
their best to keep any sort of physical confrontation
from occurring and that was it.

They didn't get involved with the agreement
between Comcast and Mr. Elrod. They~were simply there
on site to make sure that the earlier threats of
violence did not come to bear.

MR. DEREK: Your Honor, I would disagree with
that position. I think that they certainly were there
trying to settle the civil matter. whether or not
there were threats made by Mr. Elrod would also be a
question for the jury.

And I thihk they were there escorting Comcast on
to private property to allow Comcast to make money on
the service to 20 or 30 or 40 or 50 different houses

that that box was servicing.
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THE COURT: Didn't you allege that in the
complaint, that they were acting in their capacity,
official capacity?

MR. DEREK: He did allege in the complaint
official capacity.

THE COURT: oOkay. well why isn't that
dispositive? |

MR. DEREK: I believe once we take the
affidavits and other evidence outside of the complaint
and the motion for summary judgment, that it raises a
genuine issue of material fact as to whether or not
they were acting within the scope of their official
duties while under their official capacity.

THE COURT: A1l right. well it's pretty clear.
I think the evidence is uncontroverted based on what I
have heard and the affidavits that have been submitted,'
that at all times they were acting within their
official capacity.

Even if they were responding to a call that
involved a civil matter between those two, they were
always called out because they work-for the sheriff's
office, and they were sheriff's deputies and they were
responding to a request to assist by a customer that
was -- or an employee who was going out to work.

Now the fact that those folks might have had
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some sort of dispute between the two of them and it
might "have been civil in nature, doesn't mean that that
converts whatever the Berkeley County Sheriff's |
officers were doing when they were responding to a call
to assist.

I think that just stretches the definition of
acting outside of your éourse of official duties beyond
its intended meaning. So I think the defendant's
motion for summary judgment should be granted. And
give me a chance to, if you would, prepare an order and
send that to me and send it to opposing counsel. Send
it to the charleston office.

MR. COOPER: Thank you, Your Honor.

THE COURT: Al1l right. _

MR. DEREK: Your Honor, is that the sheriff
himself personally as well? Or is thaf just the
Sheriff's Department?

THE COURT: Yes. Well technically you sued the
sheriff because they were the head of the Sheriff's
Department. It doesn't even say on here that he
was sued individually. But to the extent that he was
sued individually, he was not acting outside the scope
of his authority, to the extent that he was sued in his
capacity as the sheriff, and that's the proper party to

name when you are suing the Sheriff's Department,
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you're entitled to summary judgment because it's
outside the statute of limitations.
Either way he wins.
MR. bEREK: Thank you, Your Honor.
(Whereupon, the proceedings in this matter

before the Court were adjourned.)

% % % *
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CERTIFICATE

I, the undersigned, ANNE BOULEY MEYER,
official Court Reporter for the Ninth Judicial
Circuit of the State of South Carolina, do hereby
certify that the foregoing is a true, accurate, and
complete transcript of record, and of all the
proceedings had and evidence introduced in the above
captioned case, relative to appeal, in the Circuit
Court for South Carolina, on the indicated date. |

I do further certify that I am neither

of kin, counsel, nor interest to any party hereto.

Anne Bouley Meyer, RPR
Circuit Court Reporter
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) -

COUNTY OF BERKELEY ) NINTH JUDICIAL CIRCUIT %
%

L.G. Elrod, C/A No. 10-CP-08-4453

Plaintiff,

RANDAL TIMMONS®
Berkeley County, Berkeley County Sheriff’s

)
)
)
)
)
Versus ) AFFIDAVIT OF %
)
)
Department. and H. Wayne Dewitt, )
)
)

Defendants.

PERSONALLY APPEARED before me, Randal Timmons, who, being duly sworn,

deposes and says as follows:

1. My name is Randal Timmons. Although I am currently employed with the
Moncks Corner Police Department, I was employed with Berkeley County Sheriff’s Department
for approximately seven years. I was an employee of Berkeley County Sheriff’s Department in
January, 2008, during the timeframe of the events alleged in Plaintiff’s Complaint.

2. I am familiar with the facts of this case and have reviewed the Complaint filed by
the Plaintiff. I authored two Incident Reports relative to my interactions with Plaintiff. (both
attached).

3. On January 10, 2008, at approximately 12 pm, I was dispatched to Elrod Drive in
response to a call received from Plaintiff about his not wanting Comcast employees on his
property. Apparently, Plaintiff, or someone at his direction, had disabled service to the Comcast
server box located on the utility pole located at the corner of his property. '

4. Restoration of service was of high importance due to the fact that, in addition to
numerous households’ loss of cable television and internet, telephone service had also been
disabled which included access to emergency services such as 9-1-1.

5. When Comcast employees approached the property to work on the server box,
Plaintiff became belligerent and stated that if we arrested him “we would have problems.” Rather
than provoke the Plaintiff further and have the situation escalate, I convinced Comcast to attempt
to come back a later date. (See Incident Report #1 for further details).

6. Five days later, on January 15, 2008, two other officers and myself again
responded to Plaintiff’s address in reference to a request by Comcast Cable to have officers on
scene as Comcast placed a lock on its server box disconnect so that it could not be disabled
again. (See Incident Report #2 for further details).
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Affidavit of Randal Timmons
C/A no. 10-CP-08-4453
Page 2 of 2

7. I stand behind each and every additional detail of my attached Incident Reports.

8. At all times relative to my interaction with the Plaintiff, and which is the subject
of his Complaint, I was acting as an employee of the Berkeley County Sheriff’s Department and
within the scope of my official duties as a Berkeley County Sheriff’s Deputy.

9. At no time did I act in a grossly negligent manner towards Plaintiff, nor did I act
or fail to act in such a manner as to violate his constitutional rights.

WHEREFORE AFFIANT SAYETH NOT!

;/~~“\\

A ancho] T arpons-

Randal Timmons

SWORN TO BEFORE THIS
71 dayof __ Boeil ,2011.

A7

- NOTARY PUBFI{ FOR SOUTH CAROLINA
" MY COMMISSI®N EXPIRES: %; 2015
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~ (January 10, 2008)
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REFERENCE: INFORMATION REPORT

VICTIM: ELROD, LG

MODIFICATION: CORRECTION/MODIFIED THE INCIDENT LOCATION

THE INCIDENT LOCATION ON THE ORIGINAL REPORT THAT WAS FILED BY OFFICER TIMMONS IS INCORRECT, THE CORRECT
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Incident Report #2

- (January 15,2008)



RCIC

AGENCY 1.D. INCIDENT REPORT CASE AR

SC0080000 EZ . ][RR
‘ 99891993933 [NJN,
WCIDENT TYPE COMPLETED |FORCEOENTRY|  pRgwisE TYPgE E,‘,’?‘&’gg “m““
1.INFORMATION ONLY (INF) Bves 0o 0ves 0 mof Highway/RoadiAllg O Prarani il
2 RECHD JAN 18 2008 oves oxq oves 0w 8 sechke
T tan W & B N Gln A Juh o D m
i3 . OYEs QN O YES O NO gmw
5 INCIOENT LOCAT 10K (BUBDIVISION, APARTILENT ANT HUMBER, BYRELT ALY AND NUMSER 2P COTE WEAPON TYPE
&} 233 ELROD DRIVE, GOOSE CREEK 29445 .,
NCDENT DATE TR CLOCK 10 DATE 34 MR LOCK : : r A A - v LOCATION WO,
01/15/2008 | 13:30 01152008 | 14:30  |o1/15/08 1435 1442 | 1530 | 4/235
COMPLANANTS RAME (LAST, F IRST, WBDOLE} 1A feld | ARMOENT [ AACH SEX | A0 [ 4.8 DAYTIME PHONL EVRING MHONE
CANNON, DAVID, MICHAEL " 3 cssoul WIMI3 N [(843) 296-2362 K "
1] -3
ADORESS
113 ELAINE STREET “TGOOSE CREEK '§C | 20445 e
VETWS L (LAST, ARST, MIOOLE) 7 Y'ﬂ:'”” X RESGINT | RACE] SEX | ADE LIM ] DAYTIME ARONE IVENING PHONE
COMCAST CABLE, | TJsouv H H
REXGHT WOGKY HAIR (3233 FACIAL HAZR, BCARS, YATOOS, GLASSES, CLOTHING, PHYSIGAL PLCARMAITIES, E16, : *
g ADOAESS [-1ia 4 L1738 § neLode LOCATION HO.
é 4400 BELLE OAKES DRIVE N.CHARLESTON SC| 29405 STATE
(_>.) VISILE INURY (MCT. 1) O YES HO . EXPLAN — N COMPUAINT OF ANY NON-ISIBLR INJUNIES: 5 YES N;
VCTOA (MO 1] USMG: ALCGHOL O YEB O] UMK O oeuas; o ves I oo vvee
—WWN.D OME-MAN VEH. O OETECTIVEAR ASMT. O OTMER O ALDNE 01 ASSISTIO O ] *J - This JirleckcBon, S — Statm. O = Owut of Saste, U == Unknewn
B S e e O G I R B N N S s R NG
d o FACIAL HAIR, SCARS, TATOOS, GLASSES CLOTMING, PHYSICAL PECUUARITIES, £1C,
4
B O WARRANT
hyl ADORESS <y SYATE P o0t LOCATION N0,
§ cawar | 307 ELROD DR GOOSE CREEK SC {29445 4/235
00 susct poo. b usma: acono 0 ves woflf unk 0 | aresteomeanorrasescent O vis woll] PATETAG OF OFFENSE oATEMUE OF ARALST
O SAmons (e ves wofll wo e TOTAL # AARERTED

ON 01/15/2008 LT. MCELVOGUE, PFC. COLLINS AND THIS DEPUTY RESPONDED TO 233 ELROD DRIVE IN

REFERENCE TO A CIVIL MATTER. COMCAST CABLE CONTACTED THE BERKELEY COUNTY SHERIFF'S OFFICE FOR
OFFICERS TO STANDBY AT PEARL AND ELROD DRIVE IN REFERENCE TO SERVICES THAT NEEDED TO BE
CONDUCTED FOR THEIR COMPANY. LT. MCELVOGUE ADVISED MR, ELROD.THAT COMCAST CABLE WAS THERE TO
PUT A LOCK ON THEIR DISCONNECT SWITCH DUE TO THE FACT THAT NOBODY WILL BE ABLE TO CUT SERVICES

w
>
5 OFF AND WAS NOT GOING TO REMOVE ANY EQUIPMENT. MR, ELROD ADVISED LT. MCELVOGUE THAT HE WANTED
[~ 4 *
E TO GO AND GET HIS CAM CORDER SO HE COULD DO A VIDEO OF THE WORK BEING DONE WHICH HE DID. MR.
z
ELROD & JERRY WILLIAMS CAME ON SCENE BUT DID NOT GET INVOLVED
COMCAST CABLE COMPLETED THEIR WORK AND LEFT THE SCENE. LT MCELVOGUE ADVISED MR. ELROD FOR
HIM NOT TO TOUCH COMCAST CABLES EQUIPMENT.
TRV S S T 1Y TS TN OF RTEset T T
i ENFORCELENT AGEMCY B Ver PV R A0 Lo
TYPE (GAOUP) Certified Trde Hoonwn fom 2hus .ontso
— BERKALLY (U7 5C
BAMAGED
hodtadecd Date ll' {SF—{D
vicarddsibnad Beapbplon i anmia Sho 2T Office
seaeo Herdelesfoiiias
SubAcT oRMTNgD I SUBJEGT LOCATED l 0 scrve Wiaow. costo [ © ARRASTED UnDER 14 [ O excLEaRuwotR 12
| R wo £ B wo 0 O unropupea ) ARAEETED 14 AHD OVER € EX-CLEAR s 8 AND OVER
ALASON FOR EXCEPTIONA, CLEAANNLE: +. (T OZFENOLA OEATH, 2. ) NO PACEECUTION. 3. 03 EXTAKDITION DEMED. € (3 VOTIM DECLINES COOPERATION 3 D avEW - MO CUSTOLY
PEFS RTING OFF CLAH) DAt Nt APPRCING OFFGER OATE Lt
Lt R .
TIMMONS, RANDAL 01/15/08 1124 | SGT.DREW 70
Lo P SrFeEn !

:

werstoaton O ris ol ;

ADMINISTRATIVE | pROPERTY EST.

49




IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
: ) 2 .
COUNTY OF BERKELEY ) NINTH JUDICIAL CIRCUg "’;; 5%
) o 9 -
L.G. Elrod, ) C/ANo. 10-CP-03-4453 2% ?;,\
) o b
Plaintiff, ) S0z F =
) ﬁ%f‘; o
Versus ) AFFIDAVIT OF,
) CLIFFORD C. McELVOGUE
Berkeley County, Berkeley County Sheriff’s )
Department, and H. Wayne Dewitt, )
)
Defendants. )

PERSONALLY APPEARED before me, Clifford C. McElvogue, who, being duly sworn,
deposes and says as follows:

1. My name is Clifford C. McElvogue. Although I am cw;rently serving with the
National Guard, I have been employed with the Berkeley County Sheriff’s Department for
approximately seven and one-half years. :

2. [ am familiar with the facts of this case and have reviewed the Complaint filed by
the Plaintiff. I authored an Incident Report relative to my interactions with Plaintiff. (attached)

3. On January 10, 2008, at approximately 9 pm, I was dispatched to meet with a
representative from Comcast Cable in reference to their request for an escort to 224 Elrod Drive
in order to restore service to their equipment which had apparently been disabled by Plaintiff.

4. Restoration of service was of high importance due to the fact that, in addition to
numerous households’ loss of cable television and internet, telephone service had also been
disabled which included access to emergency services such as 9-1-1.

5. It is my understanding that Plaintiff had threatened Comcast employees earlier
that day, during their attempts to restore service to Comcast equipment, that he would “do
whatever it takes” to prevent anyone from trespassing onto his property. Apparently, the utility
pole at issue i3 located on Plaintiff’s property, approximately 5 to 6 feet from the public
roadway.

6. Although Plaintiff arrived on scene and confronted myself and the Comcast
employees, service was eventually restored. Plaintiff advised myself and those around me that
when we left, service would again be disrupted. I advised Plaintiff that further vandalizing
property that was not his could result in criminal charges. Plaintiff stated that he “did not care if

he went to jail.”
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Affidavit of Clifford C. McElvogue
C/A no. 10-CP-08-4453
Page 2 of 2

7. [ stand behind each and every additional detail of my attached Incident Report.

8. At all times relative to my interaction with the Plaintiff, and which is the subject
of his Complaint, I was acting as an employee of the Berkeley County Sheriff’s Department and
within the scope of my official duties as a Berkeley County Sheriff’s Deputy.

9. At no time did I act in a grossly negligent manner towards Plaintiff, nor did I act
or fail to act in such a manner as to violate his constitutional rights.

WHEREFORE AFFIANT SAYETH NOT!

" Clifford C. McElvogue

SWORN TO BEFORE THIS
24 dayof _ Bor i ,2011.

Ag=07——
NOTARY PUBI R SOUTH CAROLINA
- MY COMMISSION EXPIRES: O(n] o4
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COMPLAINANT WAS CONCERNED ABOUT THE SUSPECTS ACTIONS DUE TO A PRIOR INCIDENT WITH HIS

WORKERS EARLIER THAT DAY. THIS DEPUTY ADVISED THE COMPLAINANT TO CONTINUE WORKING ON THE

CABLE BOX DUE TO SEVERAL FAMILIES WOULD NOT BE ABLE TO CALL 811 IF THEY HAD A EMERGENCY. THE
w SUSPECT ARRIVED AT THE LIGHT POLE AND JUMPED OUT OF HIS TRUCK HOLDING A CAM CORDER, THE SUSPECT
g WALKED UP TO DEPUTY AND GOT APPROXIMATELY 2 INCHES FROM DEPUTIES FACE AND STARTED RECORDING.
Z| THIS DEPUTY ADVISED THE SUSPECT TO STEP BACK OUT OF DEPUTIES FACE, THE SUSPECT PROCEEDED TO
z

GET CLOSER TO DEPUTY WITH THE RECORDER. THIS DEPUTY USED A OPEN HAND AND PUSHED THE CAMERA

OUT OF DEPUTIES FACE, INFORMING HIM THAT HE COULD RECORD AT A DISTANCE BUT NOT IN DEPUTIES FACE.
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THE SUSPECT BECAME ANGRY AND ADAMANT THAT COMCAST WAS NOT GOING TO TURN THE CABLE BACK ON.
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SUSPECT: ELROD, LG
MODIFICATION: CORRECTION/MODIFIED THE INCIDENT LOCATION
THE INCIDENT LOCATION ON THE ORIGINAL REPORT THAT WAS FILED BY OFFICER CC MCELVOGUE INCORRECT. THE
CORRECT INCIDENT LOCATION SHOULD BE 233 ELROD DRIVE. THIS SUPPLEMENTAL WILL SHOW THE CORRECTED INCIDENT
LOCATION.
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STATE OF SOUTH CAROLINA ) THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

COUNTY OF BERKELEY )y CASE NQ.: 2010-CP-08-4453
L.G. ELROD, )
)
PlaintilT, )
)
V. ) AFFIDAVIT OF
) JERRY R. WILLIAMS
BERKELEY COUNTY SHERIFF'S ) '
DEPARTMENT and H. WAYNE )
DEWITT, )
)
Defendants. )
' )

PERSONALLY APPFARED before me, Jerry R. Williams, being first duly
sworn, deposes and says that:

1.’ The contents of this statement are true and stated under the penalty
ol perjury. '

2. I make these stalements based on my own personal knowledge.

3 On January 10, 2008, my dad, L.G. Flrod, and | posted a “no
tréspassing” sign on his property at 233 Elrod Dr., Goose Creek, South Carolina.

4. On January 10, 2008, after we posted the “no trespassing sign,” |
witnessed tl{c Bérkclcy (’Lvun!y Sh(rxiff;s Department rcslra'ule.G. Elrod, without
a court order, in order to allow Comcast Cable Company to trespass and work on
his private property.

5. On January 15, 2008, | agfain wilnessed the Berkeley County
Sherift’s Department restrain 1..G. Flrod, without a court order, in order Lo allow

Comcast Cable Company to trespass and work on his private property.
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[Signature block on following page.]

This _2__}____ day OFMZOH. . -
(e, & //«ﬂ//

- (Jlerfy R. Williams
Sworn to and subscribed before mae,
this o\ daé of 2012,

Notary Public for South Carglina
My Commission Expires; ﬂg&\mr\
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STATE OF SOUTH CAROLINA ) THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) CASE NO.: 2010-CP-08-4453

L.G. ELROD, \
Pla;ntiff,
V.
BERKELEY COUNTY SHERIFF'S

DEPARTMENT and H. WAYNE
DEWITT,

AFFIDAVIT OF L.G. ELROD

Defendants.

Nt gt Nt sl sl s Nt st st “smit gt et

PERSONALLY APPEARED before me, L.G. Elrod, being first duly sworn,
deposes and says that:

1. The contents of this statement are true and stated under the penalty
of pefjury.

| 2. I make these statements based on my own personal knowledge.

3. In early January 1991, Storer Cable put a box on my private property
at 233 Elrod Dr., Goose Creek, South Carolina to service about 15 to 20 customers
in the area. .

4. Whenldiscovered this, I informed them that they were not allowed
to use the property, as they didn’t have an easement or permission.

5.  OnJanuary9, 19§1, the company offered to provide television
service at my home at 307 Elrod Dr., Goose Creek, South Carolina in exchange for -

the use of my property at 233 Elrod Dr., Goose Creek, South Carolina, and I

agreed.
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6. Years later, Comcast bought Storer Cable and continued to use the
property, and I continued to receive television in exchange for the use of my
property.

7. In December 2007, some of my channels began to turn off, and [
called Comcast to let them know the situation.

8. The customer service lady informed me that all of my channels were |
being turned off, and when I told her of our agreement, she said I needed to speak
with Mr. Anthony Douglas who was out of town for a week.

9. When I spoke to Mr. Douglas, he told me that I wasn't going tobe
getting “free” television service anymore, and I told him that my service was not
“free.” The service was provided for me in exchange for the use of my property,
and through that use, Comcast was able to provide service to 15 to 20 customers
and was making money by doing so.

"10.  Hesaid they were going to remove the box when they decided
where to reroute the lines.

11.  Itold him he needed to leave my service on as long as they used my
private property, and he wouldn’t agree. |

12.  Atthe end of our conversation, I informéd him that if they didn’t
turn rn); service back on they were in breach of the agreement and couldn’t use my
private property any longer.

13.  More importantly, I was going to turn the service off on the box, and

they wouldn’t be able to access the box to turn the service back on.
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14.  OnJanuary 10, 2008, my son, Jerry Williams, helped me put a “No
Trespassing” sign by the pole that the cable box was on, and I wrote Comcast
Cable, my initials, and took pictures.

15.  Then, I turned the box off.

16.  Later that day, Comcast arrived at the prope&y and tried to get on
the property to access the cable box, and I told them they were on trespass notice
and couldn’t come on the property without a court order.

17.  Then, I'éalled Berkeley County Sheriff’s Department and told them
Comcast was on trespass noticé and trying to get on the property

18.  Irequested a deputy to advise them that they needed a court order
to get on the property as it was private property and they had been put on
trespass notice.

19.  Deputy Randal Timmons came out, talked to them, and asked me to
let them on the property. I told him no. |

20.  Following that conversation, he spoke with Comcast again, and they
left.

21.  Days later, I learned through his incident report that he told them to
come back later instead of telling them that they needed a court order.

22.  Later that day (January 10, 2008), 2 squad cars, and several deputies
from the Berkeley County Sheriff's Department éame out with their lights flashing

to assfst Comecast.
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23. Deptity Clifford McElvogue informed me that this equipment
belonged to Comcast, and they were going to work on it. He then told me that if I
interfered with Comcast, the Sheriff’s Department would “lock me up.”

24.  The Sheriff’'s Department restrained me with the threat of jail while
Comcast worked on my private property right 0\'/er the “No Trespassing” sign.

25 1 requested Deputy Clifford McElvogue to provide me with the courtl
order authorizing their actions, but I was ignored.

26.  When the Sheriff's Department left, Deputy Clifford McElvogue
informe.d me that if I tampered with the Comcast equipment they would come
back and “lock me up.”

27.  After this incident, I called Sheriff H. Wayne DeWitt at his office and
asked him for an explanation as to why he sent deputies out to my private |
property to restrain me on a civil matter without a court order.

28.  Heinformed me that some of the customers had their phone service
with Comcast, and when the service was turned off, they could no longer access
the 911 service. |

29.  Itold him that this was a civil matter and that the Sheriff’s
Department should not be involved with civil ﬁaﬁem. Moreover, the 911 service
had not been interrupted.

30. Inaddition, when I requested this information, Lieutenant Clifford
McElvogue told me that the 911 service had in fact not been interrupted.

31.  OnJanuary 14, 2008, Attorney Mary Leigh Arnold faxed a Cease and

Desist from any further trespass to Comcast.

62



32, OnJanuary 15, 2008, I turned the box off again as the service to my
home had not been restored. |

33.  And again, Berkeley County Sheriff's Department sent out squad
cars and deputies, without a court order, to restrain me while Comcast trespassed
and worked on my private property directly above the “No Trespassing” sign.

34.  And this time, [ was recording with my-audio/ video camera.

This A% day of April 2012.

%éf Elwd.

"L.G.Elrod ‘

' Sworn to and subscribed before me,
this. 277 rl 2012,

Notary Public for%outh Cggolina
My Commission Expires ¥-27-20/9
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BERKELEY )} NINTH JUDICIAL CIRCUIT
)
L.G. Eirod, ) C/A No. 10-CP-08-4453
)
Plaintiftfs, )
) AFFIDAVIT OF SHERIFF
Versus ) H. WAYNE DeWITT=3
Berkeley County Sheriff’s Department, and H. ) Hin %
Wayne Dewitt, ) n3 i
) 2 F
Defendants. ) 2ol
Ten T
pes

PERSONALLY APPEARED before me, SHERIEF WAYNE DEWITT:§#H0, belgg duly
(V)

[

sworn, deposes and says as follows:

1. I, Wayne DeWitt, am employed by the Berkeley County Government and am a

named Defendant in this case.

2. I was elected Sheriff of Berkeley County in 1994 and continue to hold this -

position. As the Chief Law Enforcement Officer of Berkeley County, I am responsible for

enforcement of County, State and Federal laws.

3. I have reviewed the Complaint against me in this case. I have reviewed the
Berkeley County Sheriff’s Office Incident Reports relative to the Plaintiff’s Complaint.

4. Based upon my investigation of the matter., all Berkeley County Sheriff’s
Deputies who interacted with Plaintiff on January 10 and 15, 2008 were acting in the séope of
their official duties as Sheriff’s Deputies with the Berkeley County Sheriff’s Office. At all times
relative to the Plaintiff's Complaint I was acting in the scope of my official duties as Sheriff of
Berkeley County.

5. Other than my review of the case materials cited above, 1 had no personal
interaction with Mr. Elrod related to the facts alleged in his Complaint.

[signature page follows]
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WHEREFORE AFFIANT SAYETH NOT.

Sl}eﬁ,’ff H. Wayne DeWitt =

SWORN TO BEFORE THIS
27 dayof 5K L ,2012.

NOTARY PUBLIC EOR SOUTH iégk()UNA

MY COMMISSION EXPIRES: £2°4 Lg 202/




STATE OF SOUTH CAROLINA ) THE COURT OF COMMON PLEAS
‘ ‘ ) NINTH JUDICIAL CIRCUIT

COUNTY OF BERKELEY ) CASE NO.: 2010-CP-08-4453
L.G.ELROD, )
' - )
Plaintiff, )
) _
V. ) AFFIDAVIT OF M. BROOKS
‘ ‘ ) DERRICK, ATTORNEY FORe
BERKELEY COUNTY SHERIFF'S ) PLAINTIFF et
DEPARTMENT and H. WAYNE ) P
DEWITT ) Tom T
' ) T
4~Defendants. g %% ;:i =
‘ - ™~
PERSONALLY APPEARED before me, M: Brooks Derrick, being firstduly ¢

sworn, deposes and says that:

1. The contents of this Statément are true and stated under the penalty
of per;jury.

2. lamthe attorney of record for Plaintiff L.G. Elrod.

3. The attached documents are in the possession of the parties.

4, Plaintiff produced the attached documents in response to Defendant

First Set of Interrogatories and Requests for Production.

T}us.&. day of May2012.

AL Brookp Derrick
Attorney lind Counselor for Plaintiff

Notary Public for 0dth Savttpar, S
My Commission Expires ﬁ%ﬁl% ;"‘{ S
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oN 01110!2008 OEPUTY RESPONDED TO THE ABOVE LOCATION m REFERENCE TO COMPLAINANT NOT WANTING

" COMCAST ON HIS PROPERTY. OR CONDUCTING SERVICES OM THEIR SERVER BOX LOCATED ON POWER POLE oN

THE CORNER OF HIS RESIOENCE. UPON ARRIVAL COMPLAINANT HAD HIS VEHICLE PARKED IN FRONT OF THE

POLE AND WAS SEATED ON THE TAILGATE. DEPUTY SPOKE WITH MR ELROD WO WAS VERY DISTURBED AND

ADAMANT THAT COMCAST WAS ROT GOING TO COWGT SERV!C&S. DEPUTY ASKED COMPLA!NANT IF COMCAST

COULD PARK THEIR WORK TRUCK ON THE ROADWAY, EXTEND THEIR BUCKET YO THE POLE ANO CONDUCT
SERVICES IN THE PRESENCE OF OFFICERS ON SCENE AND ELROD AGREED. UPON HAVING COMCAST APFROACH:
" THE RESIDENCE ELROD QUICKLY DECLINED THE AGREEMENT. THE COMPLAINANT BECAME BELLIGERENT AND
STATED THAT, “IF WE ARRESTED HIM WE WOULD HAVE PROBLEMS. * AT THAT TIME DEPUTY CONVINCED
COMCAST TD ATTEMPY YO COME BACK AT A LATER DATE. NOTHING FURTHER AT THIS TIME. ' :
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COMCAST ON HIS PROPERTY QR CONDUCTING SERVICES ON THEIR SERVER BOX LOCATED ON POWER POLE ON
THE CORNER OF HIS RESDENC&UPONARRNALCOMPWWHADHBVE‘BOLEPARKEDNPRONT.OFTHE

POLE AND WAS SEATED ON

Y
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ADAMANT THAT COMCAST WAS NOT GOING TO CONDUCT SERVICES. DEPUTY ASKED COMPLAINANT IF COMCAST
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THE TAILGATE. DEPUTY SPOKE WITH MR ELROD WHO WAS VERY DISTURBED AND

g COULD PARK THEIR WORK TRUCK ON THE ROADWAY, EXTEND THEIR BUCKEY TO THE POLE AND CONDUCT
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THE RESIDENCE ELROD QUICKLY DECLINED THE AGREEMENT. THE COMPLAINANT BECAME BELLIGERENT AND

STATEDTHA"I’.'I?MARRESTED HIM WE WOULD HAVE PROBLEMS. ® AT THAT TIME DEPUTY CONVINCED

COMCAST TO ATTEMPT TO COME BACK AT A LATER DATE. NOTHING FURTHER AT THIS TIME.
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REFERENCE: INFORMATION REPORT

VICTIM: ELROD, LO

MODIFICATION: CORRECTION/MODIFIED THE INCIDENT LOCATION

THE INCIDENT LOCATION ON THE ORIGINAL REPORT THAT WAS FILED BY OFFICER TIMMONS IS INCORRECT. THE CORRECT
INCIDENT LOCATION SHOULD BE 233 ELROD DRIVE. THIS SUPPLEMENTAL WILL SHOW THE CORRECTED INCIDENT
LOCATION.
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THAT HE WOULD DO WHATEVER IT TAXES TO PREVENT ANYONE FROM TRESPASSING ON Hi8 PROPERTY. THIS

DEPUTY, PFC SAUNDERS, THE COMPLAINANT AND SEVERAL WORKERS FROM COMCAST ARRIVED ON SCENE, THE

NARRATIVE

COMPLAINANT QUICKLY USED Mi§ BUCKET TRUCK AND EXTENDED TO THE POLL TOATTEMPT TO RESTORE

SERVICE TO SEVERAL FAMILIES THAT WERE OUT CABLE, INTERNET, AND PHONE SERVICE. WHILE THE

COMPLAINANT WAS WORKING ON THE 80X DEPUTY OBSERVED THE POLE BEING APPROXIMATELY 5 TO 8 FEET IN

THE GRASS FROM THE HIGHWAY. THE COMPLAINANT 0BSERVED THE SUSPECT DRIVING UP IN HIS TRUCK, THE

COMPLAINANT THEN LOWERED HIS BUCKET TO PREVENT A CONFRONTATION WITH THE SUPSECT. THE

[ i R R - -+

OPERTY EST,

ADMINISTRATIVE |

P L) ’ |
LN nr T
asasy %ﬁh_
aaed
SITOYOND - W 7 ¢
[ ) . [&))
) )

W" ~ I poe - l Tnm O sow.choeen l Qumereo e s 4 8 Samtwoun

D800 $OR DXLTFT DML Ay L O oFAs0ensearn. L £) 40 mosTTOL & D GToroe otesd & O vicTM CREANTS COOMRATON. & O VIS - 0 QETOOY
e
/11 C11
wtingos  Oves  wlll s

70

—— s A—




O RARETIO wowet BMOLEIO: D300 YD
Wntmox  Das Qv S TWe O aat.
Wit AL IOl IHtu — T ST
= 3 186G A SEAUOE GLASTAS CLE I LA )

T .
] o =/

[0 vETHAG oz VERZ DU O 0D YO MwmwnnomOuu 0 Twoas vt O SETOOWEAASMS O aconx
DA Ow Qvs | omonOwbves 'we O Wt (D) e sanvhans O onea 0 st

O RBATTAN, ey LBNOGCONL O %0 O VS .
Gonoues: 00 Y o Twe [« X3
COMPLAINANT WAS CONCERNED ABOUT THE SUSPECTS ACTIONS DUE TO A PRIOR INCIDENT WITH HIS
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WORKERS EARLIER THAT DAY. THIS DEPUTY ADVISED THE COMPLAINANT TO CONTINUE WORKING ON THE

CABLE BOX QUE YO SEVERAL FAMILIES WOULD NOT BE ABLE TO CALL 811 (F THEY HAD A EMERGENCY. THE

SUSPECT ARRIVED AT THE LIGHT POLE AND JUMPED OUT OF HIS TRUCK HOLDING A CAM CORDER, THE SUSPECT

WALKED UP TO DEPUTY AND GOT APPROXIMATELY 2 INCHES FROM DEPUTIES FACE AND STARTED RECORDING.

THIS DEPUYY ADVISED THE SUSPECT TO STEP BACK OUT OF DEPUTIES FACE, THE SUSPECT PROCEEDED TO

GEY CLOSER TO DEPUTY WITH THE RECORDER. THIS DEPUTY USED A OPEN HAND AND PUSHED THE CAMERA

OUT OF OEPUTIES FACE, INFORMING HIM THAT KE COULD RECORD AT A DISTANCE BUT NOT IN DEPUTIES FACE.
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THE SUSPECT BECAME ANGRY AND ADAMANT THAT COMCAST WAS NOT GOING TO TURN THE CABLE BACK ON.

AFTER SPEAKING WITH THE COMPLAINANT THE COMPLAINANT INFORMED DEPUTY THAT THE SUSPECT HAD
BEEN AND STILL IS RECENVING FREE CABLE FROM COMCAST BECAUSE THEY HAD THEIR BOX ON A BERKELEY
ELECTRIC POLE ON HIS PROPERTY. DEPUTY CONFRONTED THE SUSPECT ABOUT THE DEAL BETWEEN HIMAND
COMCAST, THE SUSPECT STATED THAT WHAT THE COMPLAINANT STATED WAS TRUE, THE SUSPEGT STATED
THAT COMCAST REMOVED TWO CHANNELS FROM HIS PLAN AND HE STATED THAT WAS A BREACH OF
CONTRACT. DEPUTY INFORMED THE SUSPECT THAT THE VERBAL AGREEMENT BETWEEN HIM AND COMCAST
WAS A CVR, MATTER AND THE ONLY REASON DEPUTIES WERE ON SCENE WAS BECAUSE OF THE THREATS THAT
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HE MADE TOWARDS COMCAST WORKERS EARUIER. THE COMPLAINANT INFORMED DEPUTY THAT SERVICE WAS

RESTORED AND THEY WERE DONE, MR. ELROD BECAME ANGRY AGAIN YELLING WHEN YOU LEAVE THAT CABLE

WILL 8E OFF AGAIN NO MATTER WHAT | HAVE TO DO. DEPUYY ADVISED THE SUSPECT THAY IF HE VANDALIZED

PROPERTY THAT WASN'T HIS HE COULD BE CHARGED, THE SUSPECT YELLED BACK AT DEPUTY STATING THAT HE

DIONT CARE {F HE WENT TO JAIL BECAUSE THAT WAS HIS POLE. DEPUTY, AND COMCAST CREW LEFT THE SCENE

WITHOUT FURTHER INCIDENT, THE COMPLAINANT STATED THAT HE WOULD ADVISE HIS VICE PRESIDENT OF THE

NARRATIVE

INCIOENT AND LET THEM HANDLE IT.
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CORRECT INCIDENT LOCATION SHOULD BE 233 ELROD ORIVE. THIS SUPPLEMENTAL WILL SHOW THE CORRECTED INCIOENT

LOCATION.
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GOOSE CREEK, SC 25445
WADFORD A13
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