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STATE OF SOUTH CAROLINA      JUDGMENT IN A CIVIL CASE 


COUNTY OF ANDERSON 


IN THE COURT OF COMMON PLEAS    CASE NO. 2019 CP-04-01234 


BARBARA BROOKS, AS PERSONAL 


REPRESENTATIVE OF THE ESTATE OF JAMES 


MACOMSON 


STATE FARM MUTUAL AUTOMOBILE 


INSURANCE COMPANY  


PLAINTIFF(S) DEFENDANT(S) 


Submitted by: 


Attorney for :  Plaintiff  Defendant 


or 


 Self-Represented Litigant 


DISPOSITION TYPE (CHECK ONE) 


JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 


DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  See Page 2 for additional information. 


ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled);  Other 


ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


arbitration award;  Other   


STAYED DUE TO BANKRUPTCY


DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


 Affirmed;   Reversed;   Remanded;   Other 


NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


ORDER INFORMATION 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT IS DENIED. DEFENDANT'S MOTION FOR 


SUMMARY JUDGMENT IS GRANTED (SEE PROGRESSIVE DIRECT INS. CO. V. REEVES, 427 S.C. 


291, 294, 831 S.E.2D 422, 423 (2019)). TIMOTHY DOMIN TO PREPARE FORMAL ORDER. 


This order  ends  does not end the case. 


INFORMATION FOR THE JUDGMENT INDEX 


Complete this section below when the judgment affects title to real or personal property or if any amount 


should be enrolled.  If there is no judgment information, indicate “N/A” in one of the boxes below. 


Judgment in Favor of 


(List name(s) below) 


Judgment Against 


(List name(s) below) 
Judgment Amount To be Enrolled 


(List amount(s) below) 


$ 


$ 


$ 


If applicable, describe the property, including tax map information and address, referenced in the order: 


The judgment information above has been provided by the submitting party.  Disputes concerning the amounts contained in this 


form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest 


or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the 


clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details. 


E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.
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Circuit Court Judge  Judge Code  Date 


 


       


 


 


 


For Clerk of Court Office Use Only  
 


 


This judgment was entered on the       day of      , 20      and a copy mailed first class or 


placed in the appropriate attorney’s box on this       day of      , 20     to attorneys of record or  


to parties (when appearing pro se) as follows: 


 


 


             


             


             


ATTORNEY(S) FOR THE PLAINTIFF(S)   ATTORNEY(S) FOR THE DEFENDANT(S) 


   
  CLERK OF COURT  


 


Court Reporter:       
 
E-Filing Note:  In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File 


Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy 


of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  


 


 


ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON 


PAGE 1.   


 


This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered. 
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Case Caption: Barbara Brooks Prs  , plaintiff, et al VS   State Farm Mutual
Automobile Insurance Company


Case Number: 2019CP0401234


Type: Order/Form 4


S/R. LAWTON McINTOSH


S/R.LAWTON McINTOSH
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Barbara Brooks, as Personal 
Representative of the Estate of James 
Macomson, 
 
                                     Plaintiff, 
 
vs. 
 
State Farm Mutual Automobile Insurance 
Company, 
                                  Defendant. 


THE COURT OF COMMON PLEAS  
FOR THE TENTH JUDICIAL CIRCUIT 


 
CASE NO.:  2019-CP-04-01234 


 
 
 


ORDER 


 
 


 The parties filed cross-motions for summary judgment with respect to this 


declaratory judgment action.   The issue under consideration is whether State Farm 


Mutual Automobile Insurance Company (State Farm) was required to make a new 


meaningful offer of underinsured motorist coverage when James Macomson changed 


his liability insurance policy limits from $ 50,000/$100,000/$50,000 to 


$25,000/$50,000/$25,000.    If State Farm was required to make a new meaningful offer 


of underinsured motorist coverage, then the policy would have to be reformed to include 


underinsured up to the liability limits in place the time of a fatal accident of August 11, 


2018.    


The facts are not in dispute.  James Edward Macomson’s vehicle was struck by a 


motorist who failed to yield.  Macomson died as a result of his injuries. Macomson’s 


estate collected the $100,000 liability limits from the at-fault driver.   When Macomson 


initially obtained automobile insurance coverage with State Farm on June 13, 2002, he 


selected to purchase liability coverage in the amount of $50,000/$100,000/$50,000, and 


he was given a meaningful offer of optional uninsured and underinsured motorist 
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coverage form. The decedent elected not to purchase underinsured motorist coverage, 


and his decision was recorded on a selection-rejection form. On May 16, 2012, 


Macomson changed his liability coverage limits from   $50,000/$100,000/$50,000 to 


$25,000/$50,000/$25,000.  No new offer or form was made at that time  because State 


Farm is of the belief that S.C. Code § 38-77-350(C) does not require a second offer for 


a change in an existing policy.  


Summary judgment is appropriate when there is no genuine issue of material 


fact, and it is clear the moving party is entitled to judgment as a matter of law. Rule 


56(c), SCRCP. In determining whether any triable issues of fact exist, the court must 


view the evidence and all reasonable inferences that may be drawn from the evidence 


in the light most favorable to the non-moving party. Hamilton v. Miller, 301 S.C. 45, 47, 


389 S.E.2d 652, 653 (1990).   Here there are no disputes of material fact.   


An automobile insurer is required to make a meaningful offer of underinsured 


motorist coverage pursuant to S.C. Code § 38-77-160 and State Farm Mut. Auto. Ins. 


Co. v. Wannamaker, 291 S.C. 518, 354 S.E.2d 555 (1987). However, an insurer is not 


required to make a new offer of coverage on any automobile insurance policy ”which 


renews, extends, changes, supersedes, or replaces an existing policy.”  S.C. Code § 


38-77-350(c).    See also Progressive Direct Ins. Co. v. Reeves,  427 S.C. 291, 831 


S.E.2d 422 (2019) (adding son as an insured is a change to policy that did not require 


underinsured new offer); Smith v. S.C. Ins. Co., 350 S.C. 82, 564 S.E.2d 358 (Ct. App. 


2002) (adding vehicle to policy is a change that does not require a new underinsured 


offer);  
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In the most recent case of Progressive Direct Ins. Co v. Reeves, the injured party 


was added as a named insured and the vehicle changed.   The South Carolina 


Supreme Court on a certified question from District of South Carolina federal court 


decided § 38-77-350(c) applied and thus a new meaningful offer of underinsured 


motorist coverage was not required.   


 This court does not believe the change in liability limits requires a new 


meaningful offer of underinsured motorist coverage.   Therefore, no reformation of the 


policy is required.    Accordingly, the Plaintiff’s Motion for Summary Judgment is 


DENIED and State Farm’s motion for summary judgment is GRANTED   


 


     __________________________ 
     R. Lawson McIntosh 
     Presiding Circuit Court Judge  
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FORM 4 


  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF ANDERSON 


IN THE COURT OF COMMON PLEAS      CASE NO. 2019 CP-04-01234 
 


 


BARBARA BROOKS, AS PERSONAL 


REPRESENTATIVE OF THE ESTATE OF JAMES 


MACOMSON 


  


STATE FARM MUTUAL AUTOMOBILE 


INSURANCE COMPANY  


PLAINTIFF(S)  DEFENDANT(S) 
 


 


 


Submitted by:       


 


Attorney for :  Plaintiff          Defendant 


or 


 Self-Represented Litigant 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  See Page 2 for additional information. 
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled);  Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


ORDER INFORMATION 


 


PLAINTIFF'S MOTION TO RECONSIDER IS DENIED WITHOUT THE NECESSITY OF A HEARING.  


NO FORMAL ORDER UNLESS REQUESTED BY COUNSEL.  


 


This order  ends  does not end the case.   
 


 


INFORMATION FOR THE JUDGMENT INDEX  


Complete this section below when the judgment affects title to real or personal property or if any amount 


should be enrolled.  If there is no judgment information, indicate “N/A” in one of the boxes below. 


Judgment in Favor of 


(List name(s) below)  
Judgment Against 


(List name(s) below) 
Judgment Amount To be Enrolled 


(List amount(s) below) 


            $      


            $      


            $      


If applicable, describe the property, including tax map information and address, referenced in the order: 
      
 


The judgment information above has been provided by the submitting party.  Disputes concerning the amounts contained in this 


form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest 


or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the 


clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details. 


E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page. 
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For Clerk of Court Office Use Only  
 


 


This judgment was entered on the       day of      , 20      and a copy mailed first class or 


placed in the appropriate attorney’s box on this       day of      , 20     to attorneys of record or  


to parties (when appearing pro se) as follows: 


 


 


             


             


             


ATTORNEY(S) FOR THE PLAINTIFF(S)   ATTORNEY(S) FOR THE DEFENDANT(S) 


   
  CLERK OF COURT  


 


Court Reporter:       
 
E-Filing Note:  In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File 


Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy 


of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  


 


 


ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON 


PAGE 1.   


 


This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered. 
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1 


 


 YOU ARE HEREBY SUMMONED and required to answer the complaint in this action, 


a copy of which is hereby served upon you, and to serve a copy of your answer to the said 


complaint on the subscriber at his office, 1225 South Church, Greenville, South Carolina, 29605, 


within thirty (30) days after service thereof exclusive of the day of such service, and if you fail to 


answer the complaint within the time aforesaid, judgment by default will be rendered against you 


for the relief demanded in the complaint. 


 


 Respectfully submitted, 


Hawkins & Jedziniak, LLC 


s/ Joshua T. Hawkins 


Joshua T. Hawkins, S.C. Bar No. 78470 


Helena L. Jedziniak, S.C. Bar No. 100825 


1225 South Church Street 


Greenville, South Carolina 29605 


(864) 275-8142 (telephone) 


(864) 752-0911 (facsimile) 


josh@hjllcsc.com 


helena@hjllcsc.com 


 


Greenville, South Carolina    Attorneys for Plaintiff 


July 2, 2019 


 


 


 


STATE OF SOUTH CAROLINA 


 


COUNTY OF ANDERSON 


 


Barbara Brooks, as Personal Representative 


of the Estate of James Macomson, 


 


                            Plaintiff, 


 


                  vs. 


 


State Farm Mutual Automobile Insurance 


Company, 


 


                            Defendant. 


________________________________________ 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


)


) 


 


IN THE COURT OF COMMON PLEAS 


 


CASE NO. 2019-CP-04- 
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2 


 


COMES NOW, the plaintiff, alleging and complaining of the defendant as follows: 


PARTIES, JURISDICTION, AND VENUE 


1. Barbara Brooks (“the plaintiff”) is the Personal Representative of the Estate of James 


Macomson and is a citizen and resident of Anderson County, South Carolina. 


2. At the time of his death, James Macomson (“the decedent”) was a citizen and resident of 


Anderson County, South Carolina. 


3. State Farm Mutual Automobile Insurance Company (“State Farm”) is an insurance company 


doing business throughout South Carolina, including in Anderson County. 


4. Because the plaintiff has only asserted a cause of action for declaratory relief and the amount 


in controversy does not exceed $75,000.00, removal to Federal Court is improper at this time. 


The plaintiff reserves the right to amend the complaint in the future or file another complaint 


for bad faith and improper claims practices.
*
 


5. Jurisdiction and venue are proper for the foregoing reasons. 


FACTUAL BACKGROUND 


6. The plaintiff incorporates the foregoing paragraphs as if repeated here, verbatim. 


7. On August 11, 2018, James Macomson was struck when a vehicle driven by Jodie Michelle 


Tyler, a driver insured by Safeco, collided with the decedent’s vehicle as the decedent pulled 


out of a produce stand. The decedent subsequently died from his injuries. 


8. Upon information and belief, Tyler was travelling at an excessive speed, was either using an 


                                                 
*
 The law does not currently allow a private cause of action for improper claims practices, but the plaintiff 


may make a good faith effort to change the law on this point. 


STATE OF SOUTH CAROLINA 


 


COUNTY OF ANDERSON 


 


Barbara Brooks, as Personal Representative 


of the Estate of James Macomson, 


 


                            Plaintiff, 


 


                  vs. 


 


State Farm Mutual Automobile Insurance 


Company, 


 


                            Defendant. 


_______________________________________ 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


)


) 


 


IN THE COURT OF COMMON PLEAS 


 


CASE NO. 2019-CP-04- 


 


 


COMPLAINT 


(Jury Trial Requested) 
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3 


electronic device or otherwise distracted at the time of the collision, and was negligent and 


reckless. 


9. Safeco tendered its policy limit of $100,000.00 before suit was filed. The Court of Common 


Pleas approved the settlement. 


10. Because the medical bills that the decedent incurred as a result of this incident are significant, 


and because $100,000.00 is insufficient to compensate the decedent’s estate, the plaintiff 


made a UIM claim with State Farm, the decedent’s UIM carrier. 


11. State Farm took the position that the decedent did not have UIM coverage. 


12. Counsel for the estate informed the defendant that no meaningful offer had been made 


pursuant to S.C. Code § 38-77-160 and demanded that the defendant tender its policy limit of 


$25,000.00. 


13. The defendant has refused and continues to refuse to tender its policy limit. 


14. Some or all of the defendant’s actions were motivated by unreasonable financial gain. 


15. The plaintiff is therefore informed and believes the estate is entitled to a declaration that 


State Farm Mutual Automobile Insurance Company must provide UIM coverage for the 


collision that caused the decedent’s death. 


FOR A FIRST CAUSE OF ACTION 


(Declaratory Judgment Action) 


16. All other allegations, to the extent that they are not inconsistent herewith, are hereby 


incorporated by reference.  


17. Pursuant to the South Carolina Uniform Declaratory Judgments Act, S.C. Code § 15-53-10 et 


seq., the plaintiff seeks a judicial declaration of the rights, status, and other legal relationships 


of the parties to this action regarding the various claims against the defendant. 


18. The plaintiff seeks a declaration as to the obligation of State Farm Mutual Automobile 


Insurance Company to cover the loss described herein. 


19. Upon information and belief, a declaration that an action against the defendant pursuant to 


S.C. Code §§ 38-59-20 and -40 at this stage serves equity and is proper. 


20. The plaintiff is therefore informed and believes she is entitled to a declaratory judgment. 
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WHEREFORE, the plaintiff requests a jury trial and judgment against the defendant for a 


declaratory judgment that the defendant be ordered to tender its policy limit of $25,000.00 and 


such other relief the Court deems just and equitable. 


 Respectfully submitted, 


 Respectfully submitted, 


Hawkins & Jedziniak, LLC 


s/ Joshua T. Hawkins 


Joshua T. Hawkins, S.C. Bar No. 78470 


Helena L. Jedziniak, S.C. Bar No. 100825 


1225 South Church Street 


Greenville, South Carolina 29605 


(864) 275-8142 (telephone) 


(864) 752-0911 (facsimile) 


josh@hjllcsc.com 


helena@hjllcsc.com 


 


Greenville, South Carolina    Attorneys for Plaintiff 


July 2, 2019 


 


 


Pursuant to Rule 38, SCRCP, the plaintiff demands a trial by jury on all issues triable to a jury. 


 


      s/ Joshua T. Hawkins 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Barbara Brooks, as Personal 
Representative of the Estate of James 
Macomson, 
                                     Plaintiff, 
 
vs. 
 
State Farm Mutual Automobile Insurance 
Company, 
 
                                    Defendant. 


IN THE COURT OF COMMON PLEAS 
 


CASE NO.:  2019-CP-04-01234 
 
 
 


DEFENDANT’S ANSWER 
(Jury Trial Demanded) 


 
TO: JOSHUA T. HAWKINS, ESQ., AND HELENA L JEDZINIAK, ESQ., ATTORNEYS 


FOR PLAINTIFF: 
 


  The Defendant, above-named, answering the Complaint of the above-named 


Plaintiff, allege(s) and say(s) as follows: 


1. That the Defendant, upon information and belief, admits the allegations 


contained in paragraph 1 of the Complaint. 


2. That the Defendant, upon information and belief, admits the allegations 


contained in paragraph 2 of the Complaint. 


3. That the Defendant admits the allegations contained in paragraph 3 of the 


Complaint. 


4. That the Defendant admits the allegations contained in paragraph 4 of the 


Complaint. 


5. That the Defendant admits the allegations contained in paragraph 5 of the 


Complaint. 


6. Defendant’s responses to the allegations contained in the preceding 


paragraphs are incorporated herein as if fully repeated verbatim. 
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7. That the Defendant admits there was a fatal accident under circumstances 


which may support liability against Tyler. 


8. That the Defendant lacks information to form an opinion regarding the 


allegations contained in paragraph 8 of the Complaint. 


9. That the Defendant lacks information to form an opinion regarding the 


allegations contained in paragraph 9 of the Complaint. 


10.  That the Defendant admits to allegation in paragraph 10 of the Complaint 


to the extent that the Plaintiff made a UIM claim. 


11.  That the Defendant admits the allegations contained in paragraph 11 of the 


Complaint. 


12. That the Defendant admits that counsel claims no meaningful offer has 


been made, State Farm denies the same. 


13. That the Defendant admits the allegations contained in paragraph 13 of the 


Complaint. 


14.  That the Defendant denies the allegations contained in paragraph 14 of the 


Complaint. 


15.  That the Defendant denies the allegations contained in paragraph 15 of the 


Complaint. 


16.  Defendant’s responses to the allegations contained in the preceding 


paragraphs are incorporated herein as if fully repeated verbatim. 


17.  That the Defendant admits the allegations contained in paragraph 17 of the 


Complaint. 
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18.  That the Defendant denies the allegations contained in paragraph 18 of the 


Complaint. 


19.  That the Defendant denies the allegations contained in paragraph 19 of the 


Complaint. 


20.  That the Defendant denies the allegations contained in paragraph 20 of the 


Complaint. 


21.  That the Defendant denies each and every allegation of the Complaint not 


hereinabove in specifically admitted or modified. 


FOR A FIRST AFFIRMATIVE DEFENSE 
(Meaningful Offer) 


 
22. On or about June 13, 2002, James Macomson sought automobile insurance 


coverage with State Farm for a policy of automobile insurance.  


23. Mr. Macomson selected liability coverage in the amount of 


$50,000/$100,000/$50,000. 


24. That Mr. Macomson was given a meaningful offer of optional uninsured and 


underinsured motorist coverage, but elected not to purchase underinsured motorist 


coverage.   His decision was recorded on a selection-rejection form.   


25. State Farm issued an automobile policy with no underinsured coverage 


based on Mr. Macomson’s refusal to purchase underinsured coverage.   


26. Mr. Macomson renewed the Policy for ten years from the date of issuance 


through payment of his premiums. 


27. On or about May 16, 2012, Mr. Macomson changed the liability coverage 


on the policy from Fifty Thousand Dollars ($50,000) per person and One Hundred 


Thousand Dollars ($100,000) per accident to Twenty-Five Thousand Dollars ($25,000) 
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per person and Fifty Thousand Dollars ($50,000) per accident and $25,000 property 


damage.  


28. On August 11, 2018, Mr. Macomson was involved in an automobile accident 


in Rabun County, Georgia and suffered fatal injuries. 


29. State Farm made a meaningful offer of underinsured motorist coverage to 


James Macomson underinsured motorist coverage satisfying S.C. Code 38-77-160 and 


State Farm Mut. Auto. Ins. Co. v. Wannamaker, 291 S.C. 518, 354 S.E.2d 555 (1987), 


and its progeny.   


30. “An automobile insurer is not required to make a new offer of coverage on 


any automobile insurance policy which renews, extends, changes, supersedes, or 


replaces an existing policy.”  S.C. Code 38-77-350(c). 


31. James Macomson’s change of his liability coverage or changes of vehicles 


did not require State Farm to make a new offer of underinsured motorist coverage.  


Therefore, his rejection remains valid and he is not entitled to underinsured motorist 


coverage.  


WHEREFORE, State Farm prays this Court issue an order declaring the State 


Farm Policy does not provide underinsured motorist coverage, a trial by jury as to any 


factual questions and for such other and further relief as this Court may deem just and 


proper. 


(SIGNATURE PAGE TO FOLLOW) 
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CLAWSON and STAUBES, LLC 
 
 
 


s/Timothy A. Domin______ 
Timothy A. Domin 
S.C. Bar No.: 102562 
126 Seven Farms Drive, Suite 200 
Charleston, South Carolina 29492-8144 
Phone: (843) 577-2026 
Fax: (843) 722-2867 
Email: tdomin@clawsonandstaubes.com 
State Farm Mutual Automobile Insurance 
Company  


 
Charleston, South Carolina 
 
July 18, 2019 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2019 Jul 18 2:41 P


M
 - A


N
D


E
R


S
O


N
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2019C


P
0401234


19
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 YOU WILL PLEASE TAKE NOTICE that the plaintiff, by and through her undersigned 


counsel, will move at a date and time to be set by the Court for summary judgment against the 


defendant pursuant to SCRCP 56. Summary judgment is appropriate where there is no genuine 


issue of material fact. Hancock v. Mid-South Management Co., Inc., 381 S.C. 326, 673 S.E.2d 


801 (2009).  The defendant cannot provide any evidence that it made a meaningful offer of UIM 


coverage to the plaintiff for the time in question as required by South Carolina law. There is 


therefore no genuine issue of material fact as to whether the plaintiff may recover UIM funds. 


The plaintiff therefore respectfully requests that the Court enter summary judgment in her favor 


and order the UIM coverage be read into the decedent’s insurance policy. 


 


Respectfully Submitted, 


 


HAWKINS & JEDZINIAK, LLC 


 


s/ Joshua T. Hawkins 


      Joshua T. Hawkins, S.C. Bar #78470 


      Helena L. Jedziniak, S.C. Bar #100825 


      1225 South Church Street 


      Greenville, South Carolina 29605 


      (864) 275-8142 (telephone) 


      (864) 752-0911 (facsimile) 


      josh@hjllcsc.com 


      helena@hjllcsc.com 


Greenville, South Carolina 


September 5, 2019 
 


STATE OF SOUTH CAROLINA 


 


COUNTY OF ANDERSON 


 


Barbara Brooks, as Personal Representative 


of the Estate of James Macomson, 


 


                            Plaintiff, 


 


                  vs. 


 


State Farm Mutual Automobile Insurance 


Company, 


 


                            Defendant. 


________________________________________ 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


)


) 


 


IN THE COURT OF COMMON PLEAS 


 


CASE NO. 2019-CP-04-01234 


 


 


PLAINTIFF’S MOTION 


FOR SUMMARY JUDGMENT 
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FACTUAL BACKGROUND 


 


 On August 11, 2018, James Macomson was involved in an automobile collision as the 


result of the negligence of Jodie Michelle Tyler, a driver insured by Safeco. Macomson died as a 


direct and proximate result of the collision. Safeco tendered its liability policy limit of $100,000.00 


before suit was filed. The Court of Common Pleas approved the settlement between Tyler and 


Macomson’s estate. Because Tyler’s liability insurance is less than the total damages sustained by 


the decedent, the plaintiff made a UIM (underinsured motorist) claim with State Farm, the 


decedent’s insurer. 


 State Farm issued Macomson an automobile insurance policy on June 13, 2002 with 


liability limits of 50,000/100,000/50,000. At that time, Macomson was presented with a selection-


rejection form wherein he selected additional UM (uninsured motorist) coverage for an additional 


premium of $1.80 and declined to purchase UIM at the additional premium of $28.80. On May 16, 


2012, Macomson changed his policy limits, lowering his liability coverage to 


25,000/50,000/25,000. In 2016, Macomson changed the vehicle on his policy from a 1995 Dodge 


Dakota to a 2003 Jeep Liberty, which was the vehicle that he was driving at the time of collision 


STATE OF SOUTH CAROLINA 


 


COUNTY OF ANDERSON 


 


BARBARA BROOKS, AS PERSONAL 


REPRESENTATIVE 


OF THE ESTATE OF JAMES MACOMSON, 


 


                            PLAINTIFF, 


 


                  VS. 


 


STATE FARM MUTUAL AUTOMOBILE 


INSURANCE COMPANY, 


 


                            DEFENDANT. 


________________________________________ 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


)


) 


 


IN THE COURT OF COMMON PLEAS 


 


CASE NO. 2019-CP-04-01234 


 


 


MEMORANDUM IN SUPPORT OF 


PLAINTIFF’S MOTION 


FOR SUMMARY JUDGMENT 
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that caused his death. The parties agree that State Farm did not make a meaningful offer of 


coverage to the decedent after June 13, 2002 and that the issues before the Court are ones of law, 


not material fact. 


 


LEGAL STANDARD 


 


 Section 38-77-160 of the South Carolina Code of Laws provides, in part, “[a]utomobile 


insurance carriers shall offer, at the option of the insured, […] underinsured motorist coverage up 


to the limits of the insured liability coverage to provide coverage in the event that damages are 


sustained in excess of the liability limits carried by an at-fault insured or underinsured motorist 


[…]” S.C. Code Ann. § 38-77-160. In State Farm Mut. Auto Ins. Co v. Wannamaker, 291 S.C. 


518, 354 S.E.2d 555 (1987), the South Carolina Supreme Court adopted the Supreme Court of 


Minnesota’s four-part test for determining whether an insurer has complied with its requirement 


to offer additional coverage. Under Wannamaker:  


(1) the insurer's notification process must be commercially reasonable whether 


oral or in writing; (2) the insurer must specify the limits of optional coverage and 


not merely offer additional coverage in general terms; (3) the insurer must 


intelligibly advise the insured of the nature of the optional coverage; and (4) the 


insured must be told that optional coverages are available for an additional 


premium. 291 S.C. at 521. 


 


Section 38-77-350 outlines the requirements of forms used to offer optional coverage. S.C. Code 


Ann. § 38-77-350. 


Each of these sections, along with the remainder of Chapter 38-77 of the South Carolina 


Code of Laws, “is to be liberally construed in order to achieve its purposes,” which include the 


purpose “that every automobile insurance risk which is insurable on the basis of the criteria 


established in this chapter is entitled to automobile insurance.”  S.C. Code Ann. § 38-77-10; S.C. 


Farm Bureau Mutual Ins. Co. v. Mumford, 299 S.C. 14, 382 S.E.2d 11 (1989) footnote 3: “The 


Legislature directs that the Act shall be liberally construed to achieve its purposes.” “Moreover, a 


statute must be given a practical, reasonable and fair construction consonant with the purpose 
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and policy expressed by the lawmakers.” Mathis v. State Farm Mut. Auto. Ins. Co., 4313 S.E.2d 


619, 621-622 (Ct. App. 1993) citing Browning v. Hartvigsen, 307 S.C. 122, 414 S.E.2 115 


(1992). 


The insurer has the burden of proving that a meaningful offer of optional coverage has 


been made to the insured. Butler v. Unisun Ins. Co., 475 S.E. 2d 758, 759 (1996). “A 


noncomplying offer has the legal effect of no offer at all.” Hanover Ins. Co. v. Horace Mann Ins. 


Co., 301 S.C. 55, 57, 389 S.E.2d 657, 659. “If the insurer fails to comply with its statutory duty 


to make a meaningful offer to the insured, the policy will be reformed, by operation of law, to 


include UIM coverage up to the limits of the liability insurance carried by the insured.” Butler at 


760 citing Dewart v. State Farm Mut. Auto. Ins. Co., 296 S.C. 150, 370 S.E.2d 915 (Ct. App. 


1998). 


Under Section 38-77-350(C), “an automobile insurer is not required to make a new offer 


of coverage on any automobile insurance policy which renews, extends, changes, supersedes, or 


replaces an existing policy.” S.C. Code Ann. § 38-77-350(C). The South Carolina Supreme court 


has “acknowledge[d] that in the context of section 38-77-350(C), the word ‘change’ is 


ambiguous” and has recently held that “an insurance company must make a new offer of 


coverage when there has been a material change to the policy.” Progressive Direct Ins. Co. v. 


Reeves, 427 S.C. 291, 296, 831 S.E.2d 422 (2019).  


ARGUMENT 


 


Applying the Court’s rationale in Progressive v. Reeves, this Court should find that a 


change in the liability limits of a policy is a material change such that the insurer is required to 


make a new meaningful offer of UIM coverage. In Progressive, the Court recognized that 


“[c]leary, not all ‘changes’ are the same. The question then becomes at what point a ‘change’ 


rises to a level that escapes the reach of section 38-77-350(C) and thus triggers a duty to reoffer 


UIM coverage.” In reaching this conclusion, the South Carolina Supreme Court reviewed and 
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cited a number of cases from other jurisdictions, deciding to “follow the framework that other 


states have utilized.” Progressive at 296 citing Kerr v. State Farm Mut. Auto. Ins. Co., 434 So. 


2d 970, 971 (Fla. Dist. Ct. App. 1983) ("[T]he test for whether a new rejection of UM coverage 


had to be obtained is whether the original policy has been changed in any material respect." 


(internal quotation marks omitted)); Allstate Ins. Co. v. Kaneshiro, 998 P.2d 490, 497 (Haw. 


2000) ("[W]hen a material change is made to an existing policy, the resulting policy is not a 


`renewal or replacement policy' and a new offer of UM/UIM coverage is required."); Wilkinson 


v. La. Indem./Patterson Ins., 682 So. 2d 1296, 1300 (La. Ct. App. 1996) (finding husband's 


addition of wife as a named insured did not have the effect of altering coverage, and, thus was 


not a material change and no new offer of optional coverage was required). 


As interpreted by the South Carolina Supreme Court and cited in Progressive, Louisiana 


courts have recognized that a change altering coverage is a material change. Indeed, arguably, 


there is no more material a change than a change in policy limits. Coverage is the raison d’être 


for insurance for both prospective insureds and for South Carolina public policy. The South 


Carolina legislature highlights the importance of covering risk in its three of its four declared 


purposes of Chapter 77-38 and orders the liberal construction of statutes within this section to 


ensure that those purposes can be achieved. S.C. Code Ann. § 38-77-1020. A liberal construction 


of the relevant UIM statutes to meet the legislature’s stated objects would extend the benefit of 


coverage to the largest possible class and resolve any doubts in favor of the injured party. It 


would also serve public policy by ensuring that more drivers are covered by insurance policies 


and protected from risk. 


 In the present case, the decedent did not just change his liability coverage, he reduced it. 


This would have noticeably lowered the cost of his premium and made both the overall cost of 


his policy and the estimated cost of UIM coverage equal to his liability limits more affordable. It 


is likely that, under these circumstances, the decedent might have chosen to purchase UIM 
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coverage, especially as the decedent chose to purchase additional UM coverage – at a 


significantly lower cost – when those coverages were offered to him. Under Progressive, he 


should have been given the opportunity by being presented with a meaningful offer when he 


materially changed his policy. 


CONCLUSION 


  


For the foregoing reasons, the plaintiff respectfully requests that the Court find that a 


change in the liability limits of a policy is a material change, such that the defendant was 


required to make a new meaningful offer of UIM coverage. The plaintiff further respectfully 


requests that the Court find that, since no meaningful offer was made, the decedent’s policy be 


reformed to include UIM coverage up to the amount of the decedent’s liability coverage of 


25,000/50,0000/25,000. 


 


 


Respectfully Submitted, 


 


HAWKINS & JEDZINIAK, LLC 


s/ Helena L. Jedziniak 


      Joshua T. Hawkins, S.C. Bar #78470 


      Helena L. Jedziniak, S.C. Bar #100825 


      1225 South Church Street 


      Greenville, South Carolina 29605 


      (864) 275-8142 (telephone) 


      (864) 752-0911 (facsimile) 


      josh@hjllcsc.com 


      helena@hjllcsc.com 


Greenville, South Carolina 


May 4, 2020 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Barbara Brooks, as Personal 
Representative of the Estate of James 
Macomson, 
 
                                     Plaintiff, 
 
vs. 
 
State Farm Mutual Automobile Insurance 
Company, 
                                  Defendant. 


THE COURT OF COMMON PLEAS  
FOR THE TENTH JUDICIAL CIRCUIT 


 
CASE NO.:  2019-CP-04-01234 


 
 
 


NOTICE OF MOTION AND CROSS 
MOTION FOR SUMMARY JUDGMENT 


 


 
 


 PLEASE TAKE NOTICE that the Defendant, by and through its undersigned 


attorney, shall, and hereby does, move this Honorable Court for an Order granting 


summary judgment in favor of the Defendant in the above-captioned matter upon the 


grounds that there exists no genuine issue as to any material fact and that the 


Defendant is entitled to judgment as a matter of law in its favor.  


 This Motion is based upon the pleadings in the within action, upon Rule 56 of the 


South Carolina Rules of Civil Procedure, and upon such additional law and argument as 


shall be appropriate. 


 Pursuant to S.C. Code § 38-77-160, an automobile insurer is required to make a 


meaningful offer of underinsured motorist coverage. “An insurer is not required to make 


a new offer of coverage on any automobile insurance policy which renews, extends, 


changes, supersedes, or replaces an existing policy.” § 38-77-350(c). Here, the 


Defendant made a meaningful offer of underinsured motorist coverage to James 


Macomson on June 13, 2002, satisfying both § 38-77-160 and State Farm Mut. Auto. 


Ins. Co. v. Wannamaker, 291 S.C. 5518, 354 S.E.2d 555 (1987).  Macomson elected 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2019 S


ep 13 4:14 P
M


 - A
N


D
E


R
S


O
N


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2019C
P


0401234


26







not to purchase underinsured motorist coverage at that time, and his decision was 


recorded on a selection-rejection form. Macomson then changed his liability coverage 


on May 16, 2012, when he renewed his policy.  Macomson’s 2012 reduction in liability 


coverage, however, did not require the Defendant to make a new offer of underinsured 


motorist coverage. Therefore, his initial rejection remains in effect, and his estate is not 


entitled to underinsured motorist coverage.  


 
CLAWSON and STAUBES, LLC 


 
 
 


s/Timothy A. Domin 
_________________________________ 
Timothy A. Domin 
Bar No.:  65264 
126 Seven Farms Drive, Suite 200 
Charleston, South Carolina  29492-8144 
Phone:     (843) 577-2026 
Fax:         (843) 722-2867 
Email:      tdomin@clawsonandstaubes.com  
Attorney for State Farm Mutual Automobile 
Insurance Company  


 
 
Charleston, South Carolina 
Friday, September 13, 2019 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 
 
Barbara Brooks, as Personal 
Representative of the Estate of James 
Macomson, 
 
                                     Plaintiff, 
 
vs. 
 
State Farm Mutual Automobile Insurance 
Company, 
                                  Defendant. 


THE COURT OF COMMON PLEAS  
FOR THE TENTH JUDICIAL CIRCUIT 


 
CASE NO.:  2019-CP-04-01234 


 
 
 


MEMORANDUM IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT 


OF DEFENDANT STATE FARM 
MUTUAL AUTOMOBILE INSURANCE 
COMPANY AND IN OPPOSITION TO 


PLAINTIFF’S MOTION FOR SUMMARY 
JUDGMENT 


 


 
 


 Defendant State Farm Automobile Insurance Company submits this memorandum 


in support of its motion for summary judgment and in opposition to the plaintiff’s motion 


for summary judgment..  


FACTS 


 This case arises out of an automobile collision on August 11, 2018, on GA 15 in 


Rabun Gap, Georgia. James Edward Macomson was struck and killed by another 


driver, Jodie Michelle Tyler,  when that driver failed to yield.  Tyler was  insured by 


Safeco.   Safeco tendered its policy limits of $100,000.00 before suit was filed. The 


Plaintiff has since brought a UIM claim against decedent’s own policy of insurance with 


State Farm Mutual Automobile Insurance Company.   However, the decedent did not 


have UIM coverage at the time of the accident.   When Macomson initially obtained 


automobile insurance coverage with State Farm on June 13, 2002, he selected liability 


coverage in the amount of $50,000/$100,000/$50,000, and he was given a meaningful 


offer of optional uninsured and underinsured motorist coverage. The decedent elected 


not to purchase underinsured motorist coverage, and his decision was recorded on a 
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selection-rejection form. See “Exhibit A” to the Affidavit of Shay Anderson.  State Farm 


issued an automobile insurance policy with no underinsured coverage based on the 


Macomson’s refusal to purchase underinsured coverage.   


 Then, on or about May 16, 2012, Macomson changed the liability coverage limits 


on his policy from Fifty Thousand Dollars ($50,000) per person and One Hundred 


Thousand Dollars ($100,000) per accident to Twenty-Five Thousand Dollars ($25,000) 


per person and Fifty Thousand Dollars ($50,000) per accident and $25,000 property 


damage.    No new selection-rejection form was attempted because State Farm is of the 


belief that S.C. Code § 38-77-350(C) does not require a second offer for a change in an 


existing policy.  


 


LEGAL STANDARD 


Summary judgment is appropriate when there is no genuine issue of material fact, 


and it is clear the moving party is entitled to judgment as a matter of law. Rule 56(c), 


SCRCP. In determining whether any triable issues of fact exist, the court must view the 


evidence and all reasonable inferences that may be drawn from the evidence in the light 


most favorable to the non-moving party. Hamilton v. Miller, 301 S.C. 45, 47, 389 S.E.2d 


652, 653 (1990).  


ARGUMENT 


It is State Farm’s understanding the plaintiff takes the position that a change in 


the limits of coverage require the insurer to make a new meaningful offer of optional 


underinsured coverage.    State Farm respectfully disagrees.  An automobile insurer is 


required to make a meaningful offer of underinsured motorist coverage pursuant to S.C. 
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Code § 38-77-160 and State Farm Mut. Auto. Ins. Co. v. Wannamaker, 291 S.C. 518, 


354 S.E.2d 555 (1987). However, an insurer is not required to make a new offer of 


coverage on any automobile insurance policy ”which renews, extends, changes, 


supersedes, or replaces an existing policy.”  S.C. Code § 38-77-350(c);  See also Smith 


v. S.C. Ins. Co., 350 S.C. 82, 564 S.E.2d 358 (Ct. App. 2002) (adding vehicle to policy 


is a change that does not require a new underinsured offer); Progressive Direct Ins. Co. 


v. Reeves, 2019 S.C. LEXIS 71, 2019 WL 3310487 (S.C. July 24, 2019) (adding son as 


an insured is a change to policy that did not require underinsured new offer). 


Here, the Defendant made a meaningful offer of underinsured motorist coverage 


to Macomson on June 13, 2002, satisfying both § 38-77-160 and Wannamaker. 291 S.C. 


5518, 354 S.E.2d 555 (1987). Macomson elected not to purchase underinsured motorist 


coverage at that time, and his decision was recorded on a selection-rejection form. See 


Exhibit A. Macomson then changed his liability coverage on May 16, 2012, when he 


renewed his policy.  Macomson’s 2012 reduction in liability coverage did not require the 


Defendant to make a new offer of underinsured motorist coverage. This statute expressly 


states that a new meaningful offer is not required for ”which renews, extends, changes, 


supersedes, or replaces an existing policy.” Therefore, his initial rejection remains in 


effect, and his estate is not entitled to underinsured motorist coverage.  


CONCLUSION 


For the foregoing reasons, Defendant State Farm Mutual Automobile Insurance  
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Company respectfully requests that this Court grant Defendant’s Motion for Summary 


Judgment and deny plaintiff’s motion for summary judgment.  


 


CLAWSON and STAUBES, LLC 
 
 


s/Timothy A. Domin________ 
Timothy A. Domin 
Bar No.:  65264 
126 Seven Farms Drive, Suite 200 
Charleston, South Carolina 29492-8144 
Phone:     (843) 577-2026 
Fax:         (843) 722-2867 
Email:      tdomin@clawsonandstaubes.com  
Attorney for State Farm Mutual Automobile 
Insurance Company  


 
 
Charleston, South Carolina 
October 8, 2019 
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COMES NOW the plaintiff and respectfully requests that the Court reconsider its ruling 


and alter or amend its ruling reflected in a Form 4 order dated May 6, 2020 and a formal order 


dated May 13, 2020 granting the defendant’s motion for summary judgment and denying the 


plaintiff’s motion for summary judgment. The plaintiff respectfully submits that the Court should 


have granted summary judgment for the plaintiff pursuant to Progressive Direct Ins. Co. v. Reeves, 


427 S.C. 291, 831 S.E.2d 422 (2019). The plaintiff wishes to preserve for appeal all issues 


contained in or referred to in the pleadings, the hearings related to this motion, responses to 


motions, filings in this case, and referred to during oral arguments.1  


        


       Respectfully submitted, 


       HAWKINS & JEDZINIAK, LLC 


      s/ Joshua T. Hawkins 


       Joshua T. Hawkins, S.C. Bar #78470 


      Helena L. Jedziniak, S.C. Bar #100825 


1225 South Church Street  


Greenville, South Carolina 29605 


Greenville, South Carolina    (864) 275-8142 (telephone) 


May 15, 2020      (864) 752-0911 (facsimile) 


josh@hjllcsc.com 


helena@hjllcsc.com 


 


 
1 The plaintiff files this motion to preserve all issues for appeal related to all motions including dispositive motions, 


and all other issues related to these motions or any related hearing in any way. The plaintiff moves under SCRCP 54, 


59, including subpart (e), 60, and all other applicable Rules. The plaintiff wishes to preserve all appellate issues related 


to the deprivation of the right to a trial by jury guaranteed by the State and federal constitutions.  


STATE OF SOUTH CAROLINA 


 


COUNTY OF ANDERSON 


 


Barbara Brooks, as Personal Representative 


of the Estate of James Macomson, 


 


                            Plaintiff, 


 


                  vs. 


 


State Farm Mutual Automobile Insurance 


Company, 


 


                            Defendant. 


________________________________________ 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


)


) 


 


IN THE COURT OF COMMON PLEAS 


 


CASE NO. 2019-CP-04-01234 


 


 


PLAINTIFF’S MOTION 


TO RECONSIDER 
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Certificate of Counsel 
 ____________________ 
 


The undersigned hereby certifies that the Record on Appeal contains all material 
proposed to be included by any of the parties and not any other material. 
 
 
October 12, 2019                   
                                                                                 Respectfully submitted, 


 
s/ Helena L. Jedziniak  
Joshua T. Hawkins, S.C. Bar #78470 
Helena L. Jedziniak, S.C. Bar #100825 
Hawkins & Jedziniak, LLC 
1225 South Church Street 
Greenville, South Carolina 29605 
(864) 275-8142 (telephone) 
(864) 752-0911 (facsimile) 
josh@hjllcsc.com 
helena@hjllcsc.com 
Attorneys for Appellant 
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