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THE STATE OF SOUTH CAROLINA


In The Court of Appeals


APPEAL FROM NEWBERRY COUNTY


Court of Common Pleas


Hon. Donald B. Hocker, Circuit Court Judge


C.A. No.; 2020-CP-36-00093


Jefferson Davis, Jr Appellant,


V.


Chad Connelly, Tom Persons & South Carolina Educational Credit for Exceptional Needs
Children Fund Respondents.


NOTICE OF APPEAL


Jefferson Davis, Jr. ("Davis") appeals the two Orders of the Honorable Donald B. Hocker,
electronically filed June 30*'', 2020 & September 28,2020. On July 13"*, 2020, Davis timely filed
a "Motion to Reconsider" the existing Order dismissing the case on Standing. The Court denied
Davis' Motion to Reconsider in an Order electronically filed on September 28,2020. In that same
September 28"', 2020 Order, the Court also denied Davis' Motion for Perjury. A timely filed
"Motion to Reconsider (the Perjury issue)" was denied by the Court on October b"*, 2020. Davis
now timely Appeals the original Orders filed June SO"", 2020. & September 28"', 2020. Attached
are copies of said Orders.


Date: October T*", 2020
Jefferson Davis, Jr., Appellant
403 McCarter Avenue


Greenville, SC 29615
843-901-8036 (cell)
jejJ@,apogeetax. com


Other Counsel of Record (Attorneys for Respondents):


Geoffrey Kelly Chambers, Esq. M. Dawes Cooke, Jr., Esq. & Justin Paul Novak, Esq.
CPERL Group Barnwell Whaley
411 Walnut Street No. 10646 P.O. Drawer H


Green Cove Springs, FL 32043-3443 Charleston SC 29402
(864) 508-0899 (843) 577-7700
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STATE OF SOUTH CAROLINA


COUNTY OF NEWBERRY


Jefferson Davis, Jr.,


Plaintiff,


V.


Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs
Children Fund,


Defendants.


IN THE COURT OF COMMON PLEAS


CIVIL ACTION NO.: 2020-CP-36-00093


ORDER DENYING


PLAINTIFF'S MOTION FOR


PRELIMINARY INJUNCTION AND
DISMISSING PLAINTIFF'S SUMMONS


AND COMPLAINT WITH PREJUDICE
AND DENYING


MOTION FOR SANCTIONS


This matter came before the Court on March 5, 2020, upon Plaintiffs Motion for Immediate


Temporary Restraining Order and Notice of Motion and Motion for Temporary Injunction filed on


Febmary 24, 2020, Defendants' Motion to Deny Preliminary Injunction and to Dismiss the


Complaint filed on March 4, 2020, and Defendants' Motion for Sanctions filed on March 6, 2020.'


Present at the hearing were Geoffrey K. Chambers, Esquire, and Justin P. Novak, Esquire, as


counsel for Defendants South Carolina Educational Credit for Exceptional Needs Children Fund,


Chad Connelly, and Tom Persons, as well as Chad Connelly and Tom Persons, and Plaintiff


Jefferson Davis, Jr., pro se. After careful review and consideration of the parties' arguments and
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'  Plaintiff filed the Summons and Complaint for Declaratory Judgment and Injunctive Relief in this matter on
Febmary 12, 2020, followed by a Motion for Immediate Temporary Restraining Order and Notice of Motion and
Motion for Temporary Injunction filed on Febmary 24, 2020. On Febmary 27, 2020, The Flonorable William P. Keesley
entered a form order denying Plaintiffs motion for a temporary restraining order and requiring Plaintiff to provide
notice to Defendants of the remaining motion for preliminary' injunction. The Court scheduled a hearing of the
remaining motion for preliminary injunction for hearing on March 5, 2020. Although Defendants filed the Motion to
Deny Preliminary Injunction and to Dismiss the Complaint on March 4, 2020, and the Motion for Sanctions on March
6, 2020, aU parties consented to the Court's consideration of aU pending motions at the hearing on March 5, 2020. In
addition, the Court allowed Plaintiff an additional 10 days to respond to Defendants' motions and Defendants an
additional 10 days after service of Plaintiffs response to serve and file any reply. After obtaining an extension to
respond. Plaintiff served and filed responses to Defendants' motions and Defendants subsequendy served and filed a
timely reply.
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submissions, this Court grants Defendants' Motion to Deny Preliminary Injunction and to Dismiss


the Complaint and denies Defendants' Motion for Sanctions."


dependent upon private donations to provide scholarships to exceptional needs children attending


^  A trial court may consider affidavits and other evidence outside the pleadings in support of a motion to dismiss
based on lack of jurisdiction without converting the motion to dismiss into one for summary judgment. Baird v.
Charleston County. 333 S.C. 519, 529, 511 S.E.2d 69, 74 (1999).
3  Effective May 18, 2018, South Carolina codified the creation of Exceptional SC in S.C. Code § 12-6-3790.
*  Pursuant to statute, Exceptional SC may not receive any appropriation of public funds and the amounts on
deposit in the fund do not constitute public funds and are not property of the State. S.C. Code § 12-6-3790(B)(l), (2).
Exceptional SC is also statutorily prohibited from expending public funds. S.C. Code § 12-6-3790(B)(4).
'  Plaintiff is not licensed to practice law in South Carolina.
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FINDINGS S
a


South Carolina Educational Credit for Exceptional Needs Children Fund ("Exceptional o
N)
O


SC") is a domestic nonprofit entity incorporated pursuant to a legislative budget proviso on June 16, c
CO


. . . to


2016. Pursuant to S.C. Code § 12-6-3790, Exceptional SC operates as a pubHc charity entirely ji-
w


■a
S


I


eligible schools for which donors receive refundable tax credits against their South Carolina income m
CD


taxes.'^In order to fulfill its mission. Exceptional SC may expend up to two percent of the fund for ^
73


administration and related costs. Exceptional SC is governed by five directors, including Defendant ^
O


Tom Persons, and employs an executive director. Defendant Chad Connelly. As a domestic ^
O


nonprofit entity incorporated in South Carolina, Exceptional SC is governed by the South CaroUna -q
m
-t>


Nonprofit Corporation Act. S.C. Code § 33—31—101 et seq. In
O


Although Plaintiff is an attorney licensed to practice law in the State of Georgia, Plaintiff 
m̂


proceeds in this action pro se.^ In the action. Plaintiff challenges certain conduct of Exceptional SC, o
o
O


one of its directors, and its executive director by alleging, inter alia, that the conduct violates S.C. 2
a>
o


.  . . . o
Code § 12-6-3790. Plaintiff also seeks an accounting of the nonprofit corporation's administrative §


CO


expenses and donations. Plaintiff alleges standing to challenge the conduct and obtain such an







accounting as a citizen, resident, taxpayer, registered elector of South Carolina and as a donor to


Exceptional SC.''


ORDER


A trial court must dismiss a complaint whenever the court lacks subject matter jurisdiction.


'  Plaintiff is not a member or director of Exceptional SC nor a representative of the South Carolina Attorney
General.
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In response to Plaintiffs summons and complaint and motion for preliminary injunction, fri
a


Defendants moved to dismiss Plaintiffs pleadings and motion pursuant, inter aha, to Rules 12(b)(1) o
O


and (6) on the ground that Plaintiff does not have standing to challenge the conduct of the c
00
o


nonprofit corporation or its officers and directors under South Carolina law. Defendants also moved
Lo
X


pursuant to Rule 11, SCRCP, for an order imposing sanctions on Plaintiff for serving and fihng a ^


frivolous pleading and motion in bad faith and for which there exist no good ground for support m


under South Carolina law. ^


n


o


0


Rule 12(b)(1), SCRCP; s^ also Edens v. Bellini. 359 S.C. 433, 440, 597 S.E.2d 863, 867 (Ct. App. tj
m


2004). One requirement of subject-matter jurisdiction is standing. Anders v. South Carolina Parole & w
1


o


Community Corrections Board. 279 S.C. 206, 211, 305 S.E.2d 229, 231 (1983). "Standing refers to a ^
m
%


party's right to make a legal claim or seek judicial enforcement of a duty or right." Michael P. v. o
o


O


03


GreenviUe County Dept. of Social Services. 385 S.C. 407, 415, 684 S.E.2d 211, 215 (Ct. App. 2009). 2
O)
o


"Standing may be acquired: (1) by statute; (2) through the rubric of "constitutional standing;" or (3) g


under the "public importance" exception." ATC South Inc. v. Charleston County. 380 S.C. 191, 195,


669 S.E.2d 337, 339 (2008).


Plaintiff does not have standing to assert the subject claims pursuant to any South Carolina


stamte. S.C. Code § 12-6-3790 does not provide for any private right of action to enforce its


provisions and the South Carolina Nonprofit Corporation Act expressly circumscribes standing to







challenge the conduct of a nonprofit corporation such as Exceptional SC. S.C. Code § 33-31-304


("A corporation's power to act may be challenged in a proceeding against the corporation to enjoin


an act where a third party has not acquired rights ... by the Attorney General, a director, or by a


member or members in a derivative proceeding."); see also S.C. Code § 1-7-130 ("[t]he Attorney


corporations which fail to make to the General Assembly any report or return required by law.").
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General shall enforce the due application of funds given or appropriated to public charities within c
OJ
o


the State, prevent breaches of trust in the administration thereof and, when necessary, prosecute
CO


T!


O
O


2Moreover, in South Carolina, "the doctrine of ultra vires cannot be used as a sword by a third party m


□D


to try and invalidate an action by a nonprofit corporation." S.C. Code § 33-31-304 South Carolina ^
73
-K


Reporters' Comments (citing Deborde v. St. Michaels and All Angels Church. 272 S.C. 490, 502, 252


S.E.2d 876, 881 (1979)). |
O


South Carolina courts have also long held that "the assets of a corporation belong to the -g
r~
m


corporation and not the individual stockholders, and . . . the liability of directors or officers of a cn
»


o


corporation for loss to the corporation due to their mismanagement is an asset of the corporation ^
m


and . . . any recovery on such a cause of action belongs solely to the corporation." Davis v. Hamm. o
o
O


300 S.C. 284, 288, 387 S.E.2d 676, 678 (Ct. App. 1989). South Carolina law similarly circumscribes
CD
O
ostanding to remove a director of a nonprofit corporation to the corporation, certain of its members, g
CO


and the Attorney General. S.C. Code § 33-31-810.


Plaintiff also does not have standing to assert the subject claims through the mbric of


constitutional standing or through the narrow public importance exception. Constitutional standing


is comprised of three elements: "(1) the plaintiff must have suffered an injury-in-fact that is concrete


and particularized, and actual and imminent as opposed to hypothetical; (2) the injury and the


conduct complained of the defendant must be causally connected; and (3) it must be likely that the
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injury will be redressed by a favorable decision." Michael P.. 385 S.C. at 416, 684 S.E.2d at 215.


"[S]tanding may [also] be conferred upon a party when an issue is of such public importance as to


nonprofit corporation statutorily prohibited from receiving or expending public funds. S.C. Code


legislative or executive action. Moreover, if the challenged conduct did involve public funds or


citizen, resident, taxpayer, and registered elector in South Carolina except for the allegation that


Plaintiff is a donor to the nonprofit corporation. This feature of commonality would necessarily


defeat the constitutional requirement of a concrete and particularized injury. ATC South Inc.. 380


S.C. at 198, 669 S.E.2d at 340-41. Plaintiff s status as a donor to the nonprofit corporation also does


not accord him standing to assert the subject claims under South Carolina law. As discussed above,


the South Carolina Nonprofit Corporation Act expressly circumscribes standing to challenge the
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require its resolution for future guidance." ATC South Inc.. 380 S.C. at 198, 669 S.E.2d at 341. In fn
o


general, the public interest involved is the prevention of the unlawful expenditure of money raised o
ro
o


by taxation or the accountability and integrity of government action. See, e.g.. Sloan v. Greenville c
CO


County. 356 S.C. 531, 550, 590 S.E.2d 338, 349 (Ct. App. 2003) (quoting Sloan v. School District of 4^
CO
..A


Greenville County. 342 S.C. 515, 523, 537 S.E.2d 299, 303 (Ct. App. 2000)). "However, "[t]he mere ^
I


.  2
fact that the issue is one of public importance does not confer upon any citizen or taxpayer the right m


§
CD


to invoke per se a judicial determination of the issue." Crews v. Beattie. 197 S.C. 32, 32, 14 S.E.2d ^


351, 358 (1941).


Plaintiff does not have standing to assert the subject claims through the mbric of


constitutional standing or through its narrow public importance exception as a citizen, resident.


-<


o


o
s
s
o


m


taxpayer, and registered elector of South Carolina because the challenged actions are those of a w
I


o
>
C/3
m


12-6-3790(B)(l), (2), (4). The conduct of which Plaintiff complains also does not involve any o
o


O
TI
CO
CT>
o
o


government action. Plaintiff s allegations of such standing would be indistinguishable from any other g
GO
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§conduct of a nonprofit corporation or its officers and directors. S.C. Code § 33-31-304; S.C. Code § ?
>


33-31-810; Davis v. Hamm, 300 S.C. 284, 288, 387 S.E.2d 676, 678 (Ct. App. 1989). In South ^
33


Carolina, the mere act of donating to a nonprofit corporation does not accord standing to the donor fri
a


to challenge the conduct of the nonprofit corporation or its administration by duly appointed o
ro
0


officers and directors. See S.C. Code § 33-31-304; S.C. Code § 33-31-810; Davis v. Hamm. 300 S.C. c
CO


at 288, 387 S.E.2d at 678. °
CO


Although this Court finds that Plaintiff does not have standing to assert the claims contained ^
1


in the Summons and Complaint for Declaratory Judgment and Injunctive Relief fUed on February m


cn


12, 2020, or the Motion for Immediate Temporary Restraining Order and Notice of Motion and ^
73
-<


Motion for Temporary Injunction filed on February 24, 2020, this Court declines to impose


sanctions upon Plaintiff for filing and serving them. However, this Court's denial of Defendants'


O
O
2


0
2


Motion for Sanctions shall not be constmed to prejudice in any way any right of any defendant in -q
m


this action to seek sanctions against Plaintiff for any other conduct in any other action in which the cn
1


o


parties are or may be involved arising from Plaintiffs filing and serving of the summons and ^
m


S
complaint and motion for temporary restraining order and preliminary injunction in this action. o


o


O


The Honorable Donald B. Hocker


May , 2020
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THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that 2
cn
o
o


Defendants' Motion to Deny Preliminary Injunction and to Dismiss the Complaint is GRANTED g


and that Defendants' Motion for Sanctions is DENIED in accordance with the above order.


Plaintiffs Complaint is hereby dismissed with prejudice pursuant to Rules 12(b)(1) and (6), SCRCP.


AND IT IS SO ORDERED.







Case Caption:


Case Number:


Type:


Newberry Common Pleas


Jefferson Davis Jr VS Chad Connelly , defendant, et al
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Order/Other


Circuit Court Judge


s/Donald B. Hooker, Judge Code 2167


Electronically signed on 2020-06-30 16:18:18 page 7 of 7
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STATE OF SOUTH CAROLINA


COUNTY OF NEWBERRY


Jefferson Davis, Jr.,


Plaintiff,


Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs
Children Fund,


Defendants.


IN THE COURT OF COMMON PLEAS


CIVIL ACTION NO.: 2020-CP-36-00093


ORDER DENYING


PLAINTIFF'S MOTION FOR


RECONSIDERATION OF ORDER,
PLAINTIFF'S MOTION TO STAY


30 DAYS & SUBSTITUTE


PLAINTIFF WITH STANDING,
AND PLAINTIFF'S MOTION FOR


PERJURY, CONTEMPT, AND
SANCTIONS FOR FALSE


AFFIDAVIT


This matter came before the Court upon Plaintiffs Motion for Reconsideration of this Court's


Order Denying Plaintiffs Motion for Preliminary Injunction and Dismissing Plaintiffs Summons and


Complaint with Prejudice and Denying Motion for Sanctions filed on July 13, 2020 ("Motion for


Reconsideration"),^ Plaintiff s Motion to Stay 30 Days & Substitute Plaintiff with Standing filed on July 15,


2020 ("Motion for Stay"), and Plaintiffs Motion for Perjury, Contempt, & Sanctions for False Affidavit


filed on May 14, 2020 ("Motion for Sanctions"). As the parties filed detailed motions, memoranda, and


other submissions, this Court did not conduct a hearing on the motions." After careful review and


consideration of the parties' submissions, this Court denies Plaintiffs Motion for Reconsideration,


Plaintiffs Motion to Stay, and Plaintiffs Motion for Sanctions.


ORDER


South Carolina's Rules of Civil Procedure "contemplate two basic situations in which a party should
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^  Order Denying Plaintiff s Motion for Preliminary Injunction and Dismissing Plaintiff s Summons and Complaint with
Prejudice and Denying Motion for Sanctions filed on June 30, 2020.
2  See South Carolina Supreme Court Order No. 2020-04-22-01 (c)(4) ("A trial judge may elect not to hold a hearing
when the judge determines the motion may readily be decided without further input from the law^'^ers.").
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consider filing a Rule 59(e) motion." Elam v. South Carolina Dept. of Transp.. 361 S.C. 9, 24, 602 S.E.2d z
O
>


772, 780 (2004). "A party must file such a motion when an issue or argument has heen raised, but not ruled


on, in order to preserve it for appellate review." Id,. "A party may wish to file such a motion when she


believes the court has misunderstood, failed to fuUy consider, or perhaps failed to rule on an argument or ro
l\3
0


issue, and the party wishes for the court to reconsider or rule on it." Id, "A party cannot use Rule 59(e) to w


present to the court an issue the party could have raised prior to judgment but did not." Hickman v.


Hickman. 301 S.C. 455, 456-57, 392 S.E.2d 481, 482 (Ct. App. 1990). >
S
1


Plaintiff s motion fails to identify any issue or argument raised but not ruled upon or which this 2


Court has misunderstood or failed to consider. Plaintiff, instead, revisits the previously raised argument m


73
<


TO


to
03


CD


that this Court should apply foreign common law to accord him standing where South Carolina law


'  The South Carolina Nonprofit Corporation Act expressly circumscribes standing to challenge the conduct of a
nonprofit corporation such as Exceptional SC to the Attorney General, a director, or by a member or members in a derivative
proceeding. S.C. Code § 33-31-304; S.C. Code § 33-31-810; Davis v. Hamm. 300 S.C. 284, 288, 387 S.E.2d 676, 678 (Ct. App.
1989).
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expressly derues him such standing.' Accordingly, this Court denies Plaintiffs Motion for Reconsideration


0


because Plaintiff s motion fails to identify any issue or argument raised but not ruled upon or which this ^
r-


m


Court has misunderstood or failed to fully consider and South Carolina law does not accord Plaintiff >
1


standing to assert the subject claims. >
w
m


In the alternative. Plaintiff requests an order staying this action and leave to substimte an g
N3
O


unidentified party who would have standing to serve as the plaintiff in this action. A South Carolina court ^
O)
o


may order substimtion of parties upon the death of a party, the incompetency of a party, the transfer of §


interest, or upon the separation from office of a public officer. Rule 25, SCRCP. In order to effect such a


substitution, an action must be commenced by a real party in interest for whom a proper prosecuting party


is substimted. Plaintiff is not a real party in interest because Plaintiff does not have standing to assert the
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subject claims and, therefore, this Court does not have jurisdiction over Plaintiff s allegations. '"Without z
O
>


consider, and did not, consider arguments regarding the extent to which Plaintiff would have been required


to post such a security bond. Accordingly, this Court makes no findings regarding the veracity of the


information and documentation used in support of Defendants' argument. Moreover, this Court's lack of


jurisdiction over this matter prohibits it from proceeding beyond announcing its dismissal with prejudice.


Limehousev. Hulsev. 404 S.C. 93,104,744 S.E.2d 566, 572 (2013) (quoting 32A Am.Jur.2d Federal Courts


§ 581 (2007)).


THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that
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jurisdiction, a court cannot proceed at aU in any cause; jurisdiction is the power to declare law, and when it


ceases to exist, the only function remaining to a court is that of announcing the fact and dismissing the


cause.'" Limehouse v. Hulsey. 404 S.C. 93,104,744 S.E.2d 566,572 (2013) (quoting 32A Am.Jur.2d Federal m
ro
0


Courts § 581 (2007)). Plaintiff also fails to identify a real party in interest to prosecute the allegations. w


Instead, Plaintiff seeks an order allowing this action to proceed without a proper plaintiff despite its


CO


dismissal with prejudice. While this Court has discretion whether to grant a stay of a matter pending before >


the court. City of Spartanburg v. Belk's Dep't Store of Clinton. 199 S.C. 458, 480, 20 S.E.2d 157, 167 z
1


(1942), such a stay in this matter would serve only to maintain an already dismissed action brought by a m
J}


party without standing while that party seeks a proper party to pursue his cause. 7^
n


.  O
Plaintiff also seeks an order granting sanctions against Defendants and compelling the production 2


O
of certain information and documentation used in support of Defendants' argument that this Court should ^


r-
.  . rn


require Plaintiff to post a security bond in the event that this Court granted Plaintiffs request for injunctive >


relief enjoining further administrative expenses in operation of the South Carolina Educational Credit for >
m


Exceptional Needs Children Fund. This Court, however, denied Plaintiffs motion for injunctive relief and g
ro
o


dismissed Plaintiff s claims with prejudice upon jurisdictional grounds and, therefore, did not need to 
ĈO
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Plaintiff s Motion for Reconsideration of this Court's Order Denying Plaintiff s Motion for PreHminary z
O


Injunction and Dismissing Plaintiffs Summons and Complaint with Prejudice and Denying Motion for


Sanctions, Plaintiff s Motion to Stay 30 Days & Substitute Plaintiff with Standing, and Plaintiff s Motion


>
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for Perjury, Contempt, & Sanctions for False Affidavit are DENIED in accordance with the above order. w


o


AND IT IS SO ORDERED. w
CD
T3


SJ
CO


The Honorable Donald B. Hocker
00
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September , 2020 2
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Type: Order/Other
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STATE OF SOUTH CAROLINA )


)
COUNTY OF NEWBERRY )


Jefferson Davis, Jr.


Plaintiff


vs.


Chad Connelly, Tom Persons & South
Carolina Educational Credit for Exceptional
Needs Children Fund


Defendant


IN THE COURT OF COMMON PLEAS


EIGHTH JUDICIAL CIRCUIT


ORDER DENYING MOTION FOR


RECONSIDERATION OF PLAINTIFF


(AS TO PERJURY, CONTEMPT AND
SANCTIONS)


2020-CP-36-00093


After due and careful review of this matter, the Plaintiffs Motion for Reconsideration is


respectfully denied.


SO ORDERED.


Donald B. Mocker, Circuit Court Judge
Eighth Judicial Circuit


Laurens,
Date:
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October 7, 2020


VIA US MAIL & EMAIL (ctappfiIings@sccourts.org)


The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
P.O. Box 11629


Columbia, SC 29211


RE: lefferson Davis Ir. Appellant vs. Chad Connelly. Tom Persons & South
Carolina Educational Credit for Exceptional Needs Children Fund.
Respondents
C.A. NO. 2020-CP-36-00093


Dear Ms. Kitchings:


Please find enclosed the following for the above referenced matter. Only one copy
is enclosed [or in this case attached) pursuant to recent directions from the Court.


1. Notice of Appeal
2. Proof of Service


3. A copy of the Order (electronically filed lune 30t''. 20201. denial of
Motion to Reconsider & initial denial of Motion for Perjury
(electronically filed September 28^^. 20201 and Motion to Reconsider
Perjury (electronically filed on October 6^^. 20201 which are to be
challenged on appeal.


4. A filing fee of $250.00


Thank you for your assistance. If you have any questions, please feel free to email
me at ieff@apogeetax.com or give me a call at 843-901-8036 (cell).


Sincerely,


Jeff Davis, yAM5/i
Appellant
403 McCarter Avenue, Greenville, SC 29615


843-901-8036 (cell) | jeff@apogeetax.com


cc: Dawes Cooke, Jr., Esq., Justin P. Novak, Esq., & Geoffrey K. Chambers, Esq.,


Attorneys for Defendants at the trial court level in the Court of Common Pleas.


Newberry County Clerk of Court


Jeff Davis, JD, A/7B4 | 403 McCarter Avenue, Greenville, SC 29615 | 843-901-8036 (cell) \ jeff@apogeetax.com


Active Member, State Bar of Georgia. Licensed Georgia CPA. Not active or licensed in SC.






